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BlAop   T.    Lorge 100  N.  Y.  Supp.  U06 

Judgment  affirmed.    83. K  B.  .1184,  189  N.  Y.  Memoranda,  28. 

107M.Y.S.  <xxUi) 

Digitized  by  V^OOQIC 


,'  ZZiv  107  NBIW  TOBK  BUPPLBUBNT 

and  141  Kew  York  SUte  Raportar 

Bishop's  Estate,  In  re 97  N.  T.  Supp.  lOOS 

ApDMl  diunlswd.     81  N.   BL   116t,  188  N.  T.  OS. 

BlsaeU  t.   SackeU  Wall  Board  Ck> 100  N.  T.  Supp.  UW 

Judgment  affirmed.    81  N.  B.  1160,  188  M.  T.  gU. 

Blackwell'8  Island  Bridge  In  City  of  New  York,  In  re. .  .108  N.  Y.  Snpp.    441 

Appeal  dismissed.     SI  N.  B.  1160,  18»  N.  T.   Mwnoranda,  IS. 
Blansett   v.   Duffy 90  N.  T.  Supp.  1114 

Judsmaat  afflrmad.    81  N.  B.  UM,  U>  N.  T.  Manoraada,  TC 
Blatt,  In  re 104  N.  X.  Supp.  1122 

Order  affirmed.     81  N.  Bl  1114.  189  N.  T.  Memoranda,  68. 

Bly  T.  Edison  Electric  Illuminating  Ck).  of  New  York. . .  97  N.  Y.  Supp.    892 
Judgment  affirmed.    81  N.  E.  1160,  18S  N.  T.  688. 

Boaz  V.  Coolbaugb 100  N.  Y.  Supp.  1106 

Judgment  affirmed.    U  N.  a  1160,  Uft  N.  T.  <Mk 
Bowron   v.   Kent 100  N.  Y.  Supp.   708, 

Judgment  reyersed.    88  W.  &  471,  1*0  N.  T.  411  '  106  N.  Y.  Supp.     138 

Brackett,  In  re 99  N.  Y.  Supp.    808 

Order  affirmed.     81  N.  B.  U60,  18S  K.  T.  608. 

Brady  t.  Powers 98  N.  Y.  Supp.    237 

Judgment  affirmed.    81  N.  Bl  U6e.  188  N.  T.  618. 

Brlgbton  Beach  Racing  Ass'n  t.  Home  Ins.  Go 90  N.  Y.  Sniw.    219 

Judgment  affirmed.    SI  N.  B.  IIM.  188  N.  T.  Memoranda.  80. 

Brink  V.   Stratton 98  N.  Y.  Supp.    421 

Judgment  affirmed,     n  N.  E.   U«K  188  N.  T.  620. 

Brooklyn  Union  Elevated  R.  Co.  v.  City  of  New  York. .  98  N.  Y.  Snpp-  1098 

JudgmMt  ttiodlfled.     SI  N.   B.   U61,  188  N.  T.  (IS. 
Brown   v.    Bronson 100  N.  T.  Suw».  1106 

JudgmMt  affirmed.    81  N.  B.  USl.  188  N.  T.  688. 

Buffalo  Clean  Street  Co.  v.  City  of  Buffalo 98  N.  Y.  S«nK    784 

Judgment  afflrmed..    81  N.  B.  U61,  188  N.   T.  604. 

Buffalo  Loan,  Trust  ft  Safe  Deposit  Co.  t.  Webb 101  N.  Y.  Svpf.  1115 

Motton  to  Mtkdraw  appeal  granted.     81  N.  B.  U61. 

Buffalo,  li.  ft  R.  R.  Co.,  In  re 101  N.  Y.  Su|>p.  1115 

Motion  granted.     81  N.  B.  USl,  W  N.  T.  647. 

B«nke  ▼.  New  toA  Tel.  Co 97  N.  Y.  Supp.      46 

Judgment  affirmed.    81  K.  B.  U61,  188  N.  T.  OOOi. 
Boms  ▼.  Barns 95  N.  Y.  SnH>.    79? 

Judgment  affirmed.    81  N.  B.  1107,  UO  M.  T.  BL 

Oarit«y  v.  Bggera 101  N.  Y.  Supp.  1115 

Motion  to  dismiss  appeal  denied.    SI  K  &  1181,  188  N.  T.  (86. 

Citizens'  Gent  Nat.  Bank  of  New  York  v.  Toplltz 98  N.  Y.  Supp.    826 

Judgment  affirmed.     81  N.   B.  U6S,  188  N.  T.   684. 

City  of  Buffalo,  In  re 101  N.  Y.  Supp.    966 

Motion  to   dismiss   appeal  denied.     81  N.   Bi  111^  188  N.  T. 
Memoranda,   4L 

Olty  Of  Buffalo  v.  Delaware,  L.  &  W.  E.  Co. 99  N.  Y.  Supp.  10*0 

Judgment  reversed.     82  N.  B.  818,  UO  N.  T.  84. 

City  of  Rochester  t.  Rochester  ft  Lake  Ontario  Water 

Co.    aOO  N.  Y.  Supp.  1110 

Juagm<>nt  affirmed.    81  N.  B.  164,  I8t  N.  T.  818. 

Clement  v.  Lunan lOl  N.  T.  Supp.  1116 

Order  affirmed.    82  N.  &  US,  188  N.  T.  Memoranda,  80. 

Oohen  v.  Congregation  Shearlth  Israel  In  City  of  New 

YoA    09  N.  Y.  Supp.    782 

Judgment  affirmed.     81  N.  B.  lUt,  180  N.  T.  Memoranda,  81 

Oottimercial  Wood  &  Cement  Co.  t.  Northampton  Portland 

Cement  Co 100  N.  Y.  Sopp.    960 

Judgment  affirmed.    81  N.  B.  730,  180  N.  T.  1. 
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OtaksT.  Clly  of  New  Zosk 86  N.  T.  Snpp.  ll»9 

Jidcmoit  afflrmad.    81  N.  B.  UH^  ]«  H.  T.  Ok 

OoDMlUBttd  Fndt  Jar  Oo.  ▼.  Wlaner 87  N.  X.  Bvpp.      6S 

Aduntnt  •IBrmad.     n  N.  B.  VM,  188  N.  T.  «M. 

Oonaolldated  Telegraph  &  Electrical  Snbway  Co.,  In  re.  .104  N.  T.  Supp.    822 

(Mar  ifflmud.    S  N.  E.  1U5,  188  N.  T.  Uamoranda,  a. 
CorteHo'B  Bstate,  In  r« US  N.  T.  Supp.       « 

Orttr  nodUlad.     B  K.  BL  1»,  18)  N.  T.  8)8. 
Otodert  ▼.  Jarvis 100  N.  T.  Supp.  1111 

(M*  kfflniieff.    81  N.  B.  IIO,  188  N.  T.  68*. 

Cnunser  r.  Sterilng 87  N.  T.  Supp.  1062 

(Mcr  •fflrmad.     81  N.  B,  11(8,  US  N.  T.  8(18. 

CntTTT.  Prudential  Iim.  Oo.  of  America 90  N.  Y.  Sopp^  1187 

Appwl  fllimlMiifl.     81  N.  B.  llOk  US  N.  T.  «t». 

OBfaman  ft  Demiiaon  Mfg.  Oo.  v.  Clipper  Mfg.  Co. 86  N.  T.  Son^  1122 

Jndgment  afflrmad.     81  N.  B.  IKS,  U8  N.  7.  821. 

Cntter  ▼.  QudebTod  Bros.  Oo. 87  N.  T.  Svpp.  IISI 

Jndcmant  rsraraad.    8S  K.  &  U,  UO  N.  T.  188. 

Dalesaandio,  Aroeal  of 102  N.  T.  Bnpp.    846 

Ortaa  tOraud.    81  N.  B.  1U3.  US  N.  T.  188. 

Daniel  t.  Manhattan  Life  Ins.  Go. 100  N.  T.  Supp.  Ull 

MotMa  te  dUmIn  ipsaiLl  gruitad.    81  N.  a  1188,  188  N.  T. 
Uemoranda,  17. 

Dtrllng,   In  re 106  N.  T.  Supp.    490 

Ord«r  affirmed.    88  N.  B.  418.  188  N.  T.  Hemonuida,  74. 
DsTiea.  IB  re 102  N.  T.  Supp.    8S6 

Ordert  afflrmad.    81  N.  B.  11(8,  188  N.  T.  888. 

Decker  v.  DeAer 80  N.  X.  Supp.    802 

Order  alSrmed.     81  N.  B.  1180. 

Deerlng  t.   Sehreyer 105  N.  X.  Supp.  1112 

HoUon   to  dlemlaa  appeal  denied.     88  K.  B.  1128,  188  V.   T. 
Uemoranda,  48. 

Da  Forrest's  wni,  In  re 104  N.  X.  Supp.    842 

Order  afflnned.    82  N.  B.  1126,  188  N.  T.  Uemoranda.  48. 
Mile  T.  Long  Island  Realty  Co.. . . ! 100  N.  X.  Supp.  1112 

Jndsment  affirmed.    88  IT.  B.  1125,  188  N.  T.  Memoranda,  7ft. 

Derby  r.  Degnon-McLean  Cbntracting  Co. 98  N.  X.  Supp.    S82 

Order  affirmed.     81  N.   BL  1188,  SS  K.  T.  68L 

Dlsney'8   Will,   In  re 103  N.  X.  Supp.    891 

OMav  iwrened.    8*  N.  B.  1088,  180  N.  T.  128. 

Doelger'B  Will,  In  re MO  N.  X.  Supp.  U12 

Older  affirmed.     81  N.  BL  1163.  US  N.  Y.  SSt. 

Dooley  T.  Union  R.  Oo.  of  New  York  City 94  N.  X.  S«B9-    685 

Appeal  dismtncd.    88  N.  Bu  112S,  US  N.  T.  Memoranda,  80. 

Doyle  T.  Carney 101  N.  X.  Sow.  1119 

JndCBieat  raramd.    88  N.  B.  ST,  190  N.  T.  88$. 

Draper  t.  Oswego  County  Fire  Relief  AsS^ 101  N.  X.  Supp.    168 

Order  affirmed.    88  N.  B.  756,  UO  K.  T.  U. 

Dnnhani  ▼.  Hastings  Pav.  Co 108  N.  X.  SspB.    480 

Order  affirmed.    81  N.  B.  U6S;  lUS  N.  T.  Memoranda,  4. 

ffliret.  In  re 104  N.  T.  Supp.    882 

Order  affirmed.    88  IT.  B.  1181.  188  N.  T.  Memoranda,  SL 

BUer,  In  re lOS  N.  X.  Supp.    617 

Order  affimad.    81  K.  B.  IMS,  US  N.  T.  Memoranda,  18. 

Hterman  t.  Hyman 102  K.  X.  Supp.    618 

Hotlaa  t»  dtanlas  «peal  denied.   81  N.  B.  lUS,  188  M.  T.  <Bl 

Iknerlck  r.  Hackett 104  N.  X.  Supp.  1127 

MoUm  to  «amiea  awael  denied.    88  N.  B.  1U8,  188  H.  T. 
Memoranda,  41 


Digitized  by 


Google 


XXVl  107  NBW  TOBK  SUPPLBMENT 

and  141  Ntnr  York  SUta  Rwortar 

S^pens,  Smith  &  Wiemaim  Ock  v.  Hartford  Fire  In&,  Oo..  07  N.  Y.  Sopp.  11S4 

Judgment  liBrmaa.     n  N.  B.  IIM.  US  N.  T.  60L 

Bngene  G.  T^wls  Ck>.  t.  Metrepolltan  Realty  Co.. 96  N.  T.  Svpp.    391 

Judgment  affirmed.    81  N.  B.  1126,  18S  N.  T.  Uemoranda,  88. 

VviTgo  V.  Squires ; 104  N.  X.  Sapp.  1127 

Appeal  dlamlaaed.    ti  iIT.  Bi  1U8,  189  N.  T.  Uamoraada,  60. 
Farmers'  Loan  ft  Tmst  Co.,  In  re 100  N.  T.  Sui^.    862 

Order  modified.    88  N.  B.  18t  188  N.  T.  808.  104  N.  Y.  Supp.  1127 

mnncane  ▼.  Board  of  Bducatlon  of  Caty  of  Rochester...  101  N.  X.  Supp.  1121 

Judgment  revened.     82  N.   B.  787,  190  N.T.  76. 

Flnucan  t.  Ramsden , 96  N.  X.  Supp.  1124 

Judgment  affirmed.     81  N.   Bi  U64,  188  N.  T.  608. 

Firestone  v.  Realty  Associates 98  N.  X.  Supp.  1102 

Judgment  affirmed.    82  N.  B.  1126,  189  N.  T.  Memoranda,  67. 

First  Nat  Bank  of  Blpghamton  v.  Sugerman 98  N.  X.  Sui^  1102 

Judgment  affirmed.    SI  N.  BL  116i,  189  N.  T.  Memoranda,  28. 

First  Nat  Bank  of  Oeslnlng  v.  Hoag 98  N.  X.  Supp.  1102 

Judgment  affinkied.     SL  N,  'B.  1164,  188  N.  T.  617. 
First  Nat  Bank  of  Waterloo  v.  Bacon 98  N.  X.  Snpp.    717 

Judgment  affirmed.     82  N.  B.  1126,  188  N.  Y.  Memoranda,  87. 
Fish  T.  Waverly  Electric  Light  &  Power  Go 95  N.  X.  Supp.  1129 

Judgment  rerersed.    88  N.  B.  ISO.  189  N.  T.  886. 

Fitch  V.  Fraser 96  N.  X.  Supp.      85 

Order  affirmed.    81  N.  B.  ll«i,  188  N.  T.  60&. 

Flanders  t.   BosofT. ..;.:.... 97  N.  X.  Sui^^    614 

Judgment  affirmed.     81  N.  B.  1164,  188  N.  T.  <16. 

Flynn  v.  New  Xork  Cent  &  H.  R.  R.  Co.. . . . . ; 100  N.  X.  Supp.  1115 

Judgment  affirmed.*  St  N.  Bl  1164,  189  N.  T.  Memoranda,  28. 
Ford  V.  Chase 103  N.  X.  Supp.      80 

Order  affirmed.    81  N.  B.  1164,  189  N.  T.  Memoranda,  8. 

Fox  V.  Fltzpatrlck 100  N.  X.  Supp.  1116 

Judgment  reversed.     88  N.  B.  1103,  190  N.  Y.  269. 

Francis'  Estate,  In  re 105  N.  X.  Supp.    643 

Order  affirmed.     88  N.  B.  U26,  189  N.  Y.  Memoranda,  68. 

Fuller  Buggy  Co.  v.  Waldron 99  N.  X.  Snpi>.    661 

Judgment 'affirmed.     81  N.'B.  116S,  188  N.  Y.  63a 

Qaffney's  Estate,  In  re 101  N.  X.  Supp,    882 

Order  affirmed.     81  N.  B.  1166,  189  N.  Y.  Memoranda,  7.      . 

Gallagher  v.   Newman 103  N.  X.  Supp.  1126 

Judgment  revened.     88  N.  B.  480,  190  N.  Y.  444. 

Gibbons  v.  Berlozheimer 93  N.  X.  Supp.  1132 

Judgment  affirmed.    81  N.  E.  1165,  188  N.  Y.  tSZL. 

Giles,  Appeal  of 102  N.  X.  Supp.    851 

Orden  affirmed.     U  N.  B.  1163,  188  N.  Y.  685. 

Olazer  v.  Home  Ins.  Oo. 06  N.  X.  Supp.    136 

Order  reversed.    83  N.  B.  7*7,  IM  N.  Y.  6.  98  N.  X.  Snpp.    979 

Goldsmith  v.  Haskell " 105  N.  X.  Supp.    827 

Appeal  dlamlssed.     82  N.  B.  1126,   189  N.  Y.   Memoranda,  40. 

Grant  t.  Cananea  Consol.  Copper  Co. 102  N.  X.  Supp.    642 

Order  revened.     83  N.  R  191,  189  N.  Y.  241. 

Green  Island  Ice  Co.  v.  Norton 86  N.  X.  Supp.    618 

Judgment  affirmed.    82  N.  B.  1126,  189  N.  Y.  Memoranda,  38.   94  N.  X.  Supp.  1147 

Gregory  v,  Elmlra  Water,  Light  &  R.  Co 95  N.  X.  Supp.  1130 

Judgment  revened.    88  N.  Bl  32,  UO  N.  Y.  8SS. 
Grote  V.  aty  of  New  .York. ...^ ..,.102  N.  X.  Bajfp.    977 

Jndgmnt  revemd.     88  K.  Bl  1088,  190  N.  Y.  88S.  ... 
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Gneattl  v.  OuenUI 101  N.  T.  Supp.  1123 

MoUos  to  withdraw  VP«aI  crantad.    82  N.  B.  lUT,  189  N.  T. 
Manonnda,  46. 

GoKeiibelmer's   Estate,    In   rQ 101  N.  X.  Supp.  11^ 

(Mer  tfflnnad.    82  N.  B.  112T,  U»  N.  T.  Hamoranda,  «t. 

GnUmartin  v.  Solvay  Process  Go 101  N.  X.  Supp.    118 

Order  rererud.     82  N:  B.  72S,  189  N.  T.  480. 

HaWrshJiw   v.   Isler 106  N.  Y.  feupp.  1U& 

Orden  afflmrad.    82  N.  n  lUT,  189  N.  T.  Hsmoranda,  6& 
Hall.  In  re 102  N.  X.  Sapp.        6 

Ord«r  afflnned.    82  N.  B.  1127,  189  N.  T.  Memoranda,  M. 
HaBoran  v.   Strans 98  N.  X.  Supp.  1106 

Jadgment  afflnned.     n  N,  B.  1165,  188  N.  T.  6M. 
Htky  V.    Sberldau 100  N.  X.  Supp.  1119 

JndCDunt  affirmed.    88  N.  .B..|M,  ItO  N.  T.  831. 
Halser  T.  Henry  Jewett  Dramatic  Oo 00  N.  X.  Supp.  1122 

Older  rsTeraed.    88  If..  JL  16,. 190  N.  T.  2SL 

Hand  r.  EJgbert 96  N.  X.  Supp.  1127 

Judgment  affirmed.    83  N.  B.  1127,  189  N.  T.  Hemoranda,  86. 
Harding,  Ex  parte 97  N.  X.  SuM>.  1136 

Order  affirmed.    81  N.  f!.  1166,.  188  N.  T.  683. 
Harding  v.  Roman  Catholic  Church  of  St.  Peter........  90  N.  X.  Supp.    945 

Jndsment  affirmed.     SI  N.  B.  U66,  188  N.   T.  6S1. 
Haitley  v.  Pioneer  Iron  Works .100  N.  X.  Supp.  1120 

Jodcment  affirmed.    82.  If.  B,  Ugt,  189  N.  T.  Memoranda,  29. 
Hartmann  v.  Scbnugg 90  N.  X.  Snpp.      33 

Jndsment  affirmed,     tt,  V.  B.  1106,  188  N.  T.  (AT. 
Hatfield  v.  Straus "...302  N.  X.  Supp.    984 

Order  affirmed.     82  N..|V  Vi,  1»  I^-  I'-  «>^ 
Henderson  Estate  Co.  v.  Carroll  Electric  Co 99  N.  X.  Supp.    365 

Judgment  affirmed.     S2  N.  B.  1127,  186  N.  T.  Memoranda,  85. 
Hatiert  t.  De  Mnrlas. 101  N.  X.  Supp.  1125 

Ameal  dlamiaaed.     81  N.,  R.  VSS,  188  N.  T.  688. 
fflbbs  V.  Brown 98  N.  X.  Supp.  .358 

Order  affirmed.    82  N.  P^  Up^.lM  N.  T.  167. 

Hill  r.  Reynolds 104  N.  X.  Supp.    808 

Order  rereraed.     82  N.  B..U2T.  189  K.  T.  Memoranda,  62. 

HIrach'a  Estate,  In  re 99  N.  X.  Supp.  1140 

Order  affirmed.     81  N.  B;,  1166,  188  N.  T:  684. 

Hofl  T.  Hoyal  Metal  Furniture  Co 103  N.  X.  Supp.    871 

Order  affirmed.    81  N.  B.  1128,  189  N.  T.  Memoranda.  69. 

Hogne  V.  Slmonmn ". 100  N.  X.  Supp.  1121 

Jndcmant  affirmed.     81  N.  Bl.   1166,  188  N.  T.  637. 

HOTtce  Waters  &  Co.  v.  Gerard 94  N.  X.  Supp.    702 

Jidgnunt  affirmed.    82  N.  B.  148,  189  N.  T.  308.         ' 

Hosier  ▼-  Niagara  Falls  Milling  Co. 95  N.  X.  Supp.  1138 

Judgment  affirmed.     U  V.  Bl  U66,  188  -N,  T.  638. 

Howard  Iron  Works  y.  Buffalo  Elevating  Co.. .....;... .  99  N.  X.  Supp.    163 

Judgment  affirmed,     a  Ni  Bl  U66h  188  N.  T.  09. 

Hoye  T.  Pennsylvania  B.  Co. 100  N.  X.  Supp.    190 

Jadgment  affirmed.    83  N.  B.  686,  191  N.  T.  101.  100  N.  X.  Supp.  1121 

Hoyt,   In    re 101  N.  X.  Supp.    557 

Older  affirmed.    81  N.  B.  1166,'  18»  R  T.  Memoranda,  U. 

Hunter  v.  Mutual  Reserve  Life  Ins.  Oo .103  N.  X.  Suw).     70 

lleUon  to  diamlai  appeal  denied.    81  N.  B,  1166,  188  .N.  T,  64^ 

Hmitlggton   t.   Hemnao.......,,. 98  N.  X.  Supp.      48 

Jadgment  affirmed,    n  W,  Bl  IIM;  188  M.  T..  «».  
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HatchiiUMti  T.  stern 101  M.  T.  Sopp.    140 

Appeal   dlnnined.     8S  N.  BL  UM,  IM  N.  T.  ItanorMtda,  It. 
Hynds  v.  Brooklyn  Heights  R.  Oo. 97  N.  Y.  Supp.     706 

JudtSMBt  afflilBed.    a  N.  B.  IMC  U*  N.  T.  Mt. 

Jackson  r.  Rowe M  N.  Y.  Supp.    668 

Appeal  dlmdned.    81  N.  B.  IICT.  188  N.  T.  Ml.  M  N.  1.  Snpp.     574 

Johnson  v.  Board  of  Bdncatlon  of  City  of  New  York 104  N.  Y.  Supp.  1180 

HoUon  to  ainsln  appeal  denied.    81  N.  HI  Uff,  U>  N.  T. 
Memoranda,  6. 

Johnson  t.  Boobeater  R.  <>> 100  N.  Y.  Siqtp.  1128 

Jndsment  affirmed.    82  N.  B.  1U&  188  N.  T.  MtmonDtfa,  Tt. 

Jones  T.  Roberts 08  N.  Y.  Supp.    878 

Judsmant  affirmed.    81  M.  B.  llfl,  188  M.  T.  ltomonind%  1. 

Keating  t.   Ooon 101  N.  T  Sop*.  1126 

Jndcmant  afflrmee     81  N.  BL  U87.  188  N.  T.  «K 

Keefe  v.  LiTerpool  &  London  &  Globe  Ins.  Ob 98  N.  T.  Snpp.  1131 

JndfBMBt  afflmed.     81  N.  B.  1167,  188  N.  T.  (08. 

Keene  y.  Newark  Vf&tdi  Case  Material  Co. 09  N.  Y.  Stipp.      68 

JudsmeBt  affimed.    81  N.  B.  11(7,  188  N.  T.  8(8. 
Kellogg   T.    Sowerby lOO  N.  Y.  Supp.  1123 

Judcmant  revetaed.     88  K.  B.  47,  1(0  N.  T.  *I», 

Kessler  y.   Herklotz 101  N.  Y.  So^.    418 

JudgmaBt  Mvemed.    88  N.  B.  788,  ISO  N.  T.  81 

King,  In  re 100  N.  Y.  Supp.  1069 

'Order  affirmed.     81  K.  B.  U(7,  188  N.  T.  (88. 

Klein  y.  Oaryey 08  N;  Y.  Snpp.  1106 

Judgmeot  affirmed.    81  N.  Bl  U<8,  188  .N.  T.  (00. 

Koenen  y.  City  of  Mt  Vernon 05  N.  Y.  SappL  1140 

Judcmaot  affirmed.    81  N.  BL  1188,  188  N.  T.  (07. 

Kohm  y.  Interborough  Rapid  Transit  Co 97  N.  Y.  Sapf-  1188 

Judtmant  affirmed.     U  N.  Bl  1168,  188  N.  T.  688. 

Kopper  y.  City  of  Yonkers 97  N.  Y.  SWBt    425 

JuOcment  affirmed.     81  N.  B.  U(8,  188  N.  T.  683. 

Kramer  y.  Brooklyn  Heights  R.  Co. 100  N.  Y.  Supp.    276 

.    Jndsaant  serened.    88  N.  B.  15,  180  N.  T.  810. 

Kranz  y.  Lewis 100  N.  Y.  8aiw>.    674 

HoUoB  to  dlsalM  appeal  granted,    81  'N.  B.  U(8,  188  N.  T. 
878. 

Knelling  T.  Roderick  Lean  Mfg.  Co. 100  N.  Y.  Supp.  1125 

Judgment  affirmed.    8Z  K.  B.  1128,  188  N.  T.  Memoranda,  69. 

Kuhn  y.  Knight 101  N.  Y.  Supp.        1 

Judgment  affirmed.    88  N.  BL  898,  190  N.  T.  338. 

KuBhes    y.    Ginsberg, 91  N.  Y.  Suppu    216 

Judgment  affirmed.    8t  If .  BL  11(8,  188  N.  T.  6W. 

Ladd  y.  Title  Guarantee  &  Trust  Co 08  N.  Y.  Sum.  1106 

Judgmeat  affirmed.     81  N.  B.  U68.  188  N.  T.  (1(. 

Lane  y.  New  York  Cent  &  H.  B.  R.  Oo. 07  K.  Y.  Sunt.  1188 

Judgmant  affirmed.    81  N.  Bl  U68,  188  N.  T.  SIS. 

Langdon  y.  Scbllt lOS  N.  Y.  Supp.  1126 

Order  affirmed.    88  N.  B.  1128,  189  N.  T.  Memoranda,  81 

Lawrence  Bros.  y.  Heyhnan 98  N.  Y.  Supp.    121 

Judgment  affirmed.    88  If.  BL  U^,  188  N.  T.  Memoranda,  77. 

Lazenky,  In  re 101  N.  Y.  S«i».        6 

Order  affirmed,     n  M.  B.  111%,  188  N.  T.  888. 

I.eary's  Estate,  In  re IDS  N.  Y.  S^w^  1126 

Order  affirmed.    88  N.  Bl  1118,  1»  M.  T.  Memoranda,  n. 
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Ungke  T.  Bammls 10©  N.  Y.  Snpp.  1126 

Jtidsmant  tfflrmed.    8S  N.  &  llti,  18>  N.  T.  Memoranda,  71. 
Lockbait  T.  Bamltn IM  N.  X.  Snpp.  112» 

jadsmat  rarened.    tt  N.  B.  MM,  ISO  N.  T.  Itt. 
LomasT.  New  YorkOlt7R.Co... 8T  N.  Y.  Supp.    6SS 

Order  mfflrmed.    81  N.  B.  U<t,  U8  N.  T.  <2S. 
Lone  iBlanfl  R.  Co.,  Ime 160  N.  Y.  Bupp.  1126 

MoUoa   for  appointment  of  eommlasloners  denied.  102  N.  Y.  Bupp.  1141 

a   N.  B.  44S.   1»  N.  T.  4M. 
Ivncb  ▼.   Shanley  Co 98  N.  Y.  Supp.    406 

Ordw  afflrmad.    81  N.  &  UM,  US  N.  T.  6U. 

MacArdell  v.  Olcott 98  N.  Y.  Snpp.    T9» 

Judgment  aarmed.    SS  N.  BL  Id,  18>  N.  T.  168. 
UcArdell  y.  Olcott 100  N.  Y.  Supp.  1127 

Motion  granted.    U  N.  B.  Ul»,  187  N.  T.  631. 
McOnlre,  In  re 102  N.  Y.  Snpp.    886 

Ordera  affirmed,    d  N.  B.  Uei.  188  N.  T.  6S&. 
McNabby.  Meryash 98  N.  Y,  Supp.  1107 

Jndsmont  affirmed.    U  N.  B.  Ue>.  188  N.  T.  CO. 

Malloy  T.  gtarln 104  N.  Y.  Supp.  1133 

Jadgmont  rereraed.    «  N.  B.  888,  Ul  N.  T.  ZL 
Maikbam  t.  Darid  Stevenson  Brewing  Co 87  N.  Y.  Supp.    604 

Judgment  affirmed.     81  N.  B.  U<8,  188  N.  T.  SSI, 

Uathen  ▼.  Internrban  St  R.  Co. 98  N,  Y.  Supp.    483 

Jndgment  affirmed.    81  N.  B.  lift.  188  N.  T.  610. 
Mcwbiimey   v.   GMiverse 102  N.  Y.  Snpp.    270 

Order  affirmed.    81  N.  Bi  U6>,  U»  K.  T.  Memoranda,  B. 
UMcer  v.  Smith 98  N.  Y.  Supp.  1108 

Judgment  affirmed.    82  N.  B.  U29,  iSt  N.  T.  Memoranda,  79. 
Udker  v.  City  of  New  York 108  N.  Y.  Supp.  1134 

Judgment  affirmed.     88  N.  B.  S6S,  UO  N.  T.  481. 

MarcantUe  Nat  Bank  of  City  of  New  York  v.  Sire 96  N.  Y.  Supp,  1136 

Judgment  affirmed.    81  N.'  Bi  1168,  188  N,  T.  tO, 
Metz  y.    MaMox 105  N.  Y.  Snpp.    702 

Order  ravened.     88  N.  E.  607,  189  N.  T.  MO. 
Miller  y.  Union  R.  Co,  of  New  York  City 105  N.  Y,  Supp.  1131 

Judgment  rereraed.     88  N.  B,  688,  191  N.  T.  77. 
MUhkind-FelUbeTg  Realty  Co.  v.  Sldorsky 98  N.  Y.  Suw>.    496 

Judgment  affirmed.     82  N.   &  448,  189  N.  T,  4I)S, 

Mitchell,  In  re '. 101  N.  Y,  Supp.  1185 

Order  affirmed.     SI  N.  B.  1170,  188  N.  T.  6«7. 
Monroe  v.  Mather-Lovelace 100  N.  Y.  Supp,      2T 

Jbdgmeat  affirmed.    82  N.  B.  1119,  189  N.  T.  Memoranda,  C7. 
Moorehead  v.  Van  Dyke 100  N.  Y.  Supp.  1130 

Jodgmant  affirmed.    88  N.  B.  1129,  189  N.  T.  Memoranda,  31. 
Morgan  v.  City  of  New  York 101  N.  Y.  Supp.  1135 

Jodgmcilt  mvarMd.     82  N.  B.  1086,  190  N.  T,  287, 

Morgan  y.  Mutual  Benefit  Life  Ins.  Co 104  N.  Y.  Supp.    185 

OrdW  affiriMd.     81  M.  B.  488,  189  N.  T.  447. 

Morton  v.  Horton 91  N.  Y.  Supp.    950 

JndgKMt  rvreraed.    II  N.  Bl  419.  189  K.  T.  198. 

Mulvey  V.  City  of  New  Yo*b 99  1?,  Y.  Supp,  1114 

Judgment  affirmad.    C8  N.  Bl  1129,  189  N.  T,  Memoranda,  68. 

Mnnn  y.  Masonic  Ufe  "AstTn  of  Western  New  York 101  N.  Y.  Supp.      91 

JUdrMttt  attrmed.    -88  N.  B.   724,  188  N..Y.  488, 

Mwdock  y.   Gould 105  N.  Y.  Supp.  1132 

Motion  to  diainiBi  appMl  xiealed.    II  N,  &  1129,  189  N.  T. 
Mamoraada,  74. 
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National  Fire  Ins.  Ob.  v.  Murray .100  N.  T.  Bupp.  1132 

Jndsment  affirmed.    SI  N.  B.  1170,  18>  N.  T.  Uemoranda,  2. 
Naylor'8   Estate,    In   re 105  N.  Y.  Snpp.    667 

Order  affirmed.    82  N.  B.  112>,  181  N.  T.  Memoranda,  60i 
Nekarda,  In  re. 100  N.  T.  Snpp.      42 

Order  affirmed.     81  N.  D.  1170,  188  N.  T.   690. 
New  Hampshire  Fire  Ins.  Co.  y.  Hughes 93  N.  Y.  Supp.  1141 

Judgment  affirmed.     81  N.  Bl.   1170,  189  N.  T.  Uemoranda,  1. 

New  York  Life  Insurance  ft  Trust  Co.  v.  Cary ..105  N.  Y.  Supp.     126 

Judgment  reversed.     88  N:   n  {98,  Itl  N.  T.  33. 

New  York  Mortgage  ft  Security  Oo.  v.  Concourse  Park 
Hotel   Co 100  N.  Y.  Sl^)p.  1132 

Judgment  affirmed.     81  N.  El.  1129,  189  N.  T.  Memoranda,  80. 

New  York  Mut.  Sarings  &  Loan  Ass'n  ▼.  Westchester  Fire 
Ins.  Co. 97  N.  Y.  Supp.    436 

Order  affirmed.    81  N.'  B.  1129,'  189  N.  T.  Uemoranda,  29. 
Nichols  V.  City  of  New  Rochelle 96  N.  Y.  Supp.  1138 

Judgment  affirmed.     81  N.  E.  1170,  188  N.  T.  699. 

Noble  V.  E.  P.  Blackf*rd  Co 101  N.  Y.  Supp.  1135 

Judgment  reversed.    82  N.  B.  1130,  189  N.  T.  Uemoranda,  78. 

O'Brien.   In   re .:..... 102  N.  Y.  Supp.    845 

Ordera  affirmed.     81  N.  B.  1163,  188  N.  T.  686. 

O'Brien's  Estate,  In  re....... 101  N.  Y.  Supp.  1136 

Order  affirmed.     81  N.  B.  U78,  188  N.  T.  643. 

OH  Well  Supply  Oo.  v.  Phoenlic  Iron  Works  Co. 97  N.  Y.  Supp.  1142 

Judgment  affirmed.    82  N.  B.  1130,  189  N.  Y.  Memoranda,  34. 

Olshet  V.  Pennsylvania  R.  Oo. 102  N.  Y.  Supp.     368 

Motion  to  dismiss  appeal  denied.    81  N.  E.  1170,  188  N.  T.  <41. 

Olcott  V.   Baldwin.... ;. 08  N.  Y.  Snpp.  1109 

Order  modified.     82  N.  &  748,  190  N.  T.  99. 
Olmsted  v.  Olmsted... 102  N.  Y.  Supp.  1019 

Judgment  reversed.     83  N.   B.   669,  190  N.  T.  468. 
Ontario  Bank  v.  Loomis 100  N.  Y.  Supp.  1133 

Judgment  reversed.     82  N.  Bl  436,  189  N.  T.  Uemoranda,  82. 
Oppenhelm  v.  McGovem.. 100  N.  Y.  Supp.    712 

Judgment  affirmed.     82  N.  B.  1130,  189  N.  T.  Memoranda,  76. 

Oriental  Bank  v.  Gallo.. ...;.. 98  N.  Y.  Supp.    661 

Judgment  affirmed.     81  N.  B.  1170.  188  N.   T.  610; 

Osborne  v.  Auburn  Tel.  Co.....  1 97  N.  Y.  Supp.    874 

Judgment  reversed.     82  N.  B.  428,  189  N.  T.  893. 

Palmer  v.   Larchmont  Horse   R.   Co 98  N.  Y.  Supp.    667 

Judgment  affirmed.    82  K.  Bi.  1130,  189  N.  Y.   Memoranda,  70. 
Peabody  v.  Anthony  ft  Scovlll  Co 93  N.  Y.  Supp.  1142 

Judgment  affirmed.     81  N.  m  1170,  18S  N.  Y.  692. 

Peacock    v.    Bailey 98  N.  Y.  Supp.  1100 

Judgment  affirmed.    81  N.  B:  1171,  188  N.  Y.  607. 

Pearsall  v.  New  York  Cent  ft  H.  R.  B.  Co 97  N.  Y.  Supp.  1143 

Judgment  reversed.     82'  N.  O.  762)  189  N.  Y.  474. 

Pelln  V.  New  York  Cent,  ft  H.  R.  R.  Go... 104  Ni  Y.  Supp.  1136 

Judgment  laffirmed.     81  Nv  B.  U71,  188  N.  Y.  666. 

People   V.    Allcutt i . . 102  N.  Y.  Supp.    678 

Judgment  affirmed.    81  N.  B.  1171,  189  N.  Y.  Memoranda,  21. 

People  V.  Browne 103  N.  Y.  Supp.    003 

Judgment  (Armed.    82  N,  B.  1130,  189  N.  Y.  Hemwanda,  32. 

People  V.  Colmey 101  N.  Y.  Snpp.  1016 

Order  affirmed.    81  N.  B.  1171,  188  N.  Y.  69L 

People  V.  Fisher 101  N.  Y.  Snpp.  1047 

Judgment  affirmed.    88  N.  B.  481,  190  N.  Y.  468. 
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People  T.   Hoffmaa 108  N.  Y.  Supp.  1000 

Jadsmont  affirmed,    tt  N.  B.  UM,  1»  N.  T.  U«moraada,  66. 

People  V.  Joyce : 98  N.  X.  Sum*.    868 

Order  mfflrmed.    SI  N.  IL  UTl.  U»  N.  T.  Memoranda,  U 

People  ▼.  Ladev 89  N.  Y.  Snpp.  1112 

Judsmcot  reyerMd.    8S  N.  IB.  ttl.  18»  N.  T.  Sas.  95  N.  T.  Snpp.  1161 

People   ▼.  I^on 104  N.  T.  Snpp.    819 

Order  tfflrmed.    a  N.  B,  U»,  18»  N.  T.  Memoranda.  4S. 

People  V.  MeClellan 103  N.  T.  Supp.    148 

Order  affirmed.    SI  K.  B.  1171,  118  N.  T.  (18. 

People  T.  MallMi 101  N.  T.  Supp.    814 

Judcment  affirmed.     81  N.  B.  1171,  U>  N.  T.  24. 

People  V.  Markowitz 104  N.  Y.  Supp.    8T2 

Judcment  affirmed.    82  K.  B.  1130,  18t  N.  T.  Memoranda,  16. 

People  T.  MIngey 108  N.  T.  Snpp.    827 

Order  affirmed.     82  N.  B.  728,  190  N.  T.  O. 

Peiqple  v.   Munroe 104  N.  T.  Snpp.    875 

Jndsment  rereraed.    88  N.  B.  478,  ISO  N.  T.  417. 

People  T.  New  York  Building-Loan  Banking  Co. 104  N.  Y.  Supp.    892 

Older  affirmed.    82  N.  B.  1131.  U»  N.  T.  Memoranda,  51. 
People   T.    Van   Gaasbeok 103  N.  Y.  Supp.    249 

Order  affirmed.    82  N.   B.  718,  188  N.  T.  408. 

People  V.  Waters 100  N.  Y.  Supp.    177 

Jndsment  affirmed.     SL  N.  B.  1171.  188  N.  T.  632. 

People  ex  rel.  Adams  t.  Stoll 102  N.  Y.  Supp.  1145 

Order  aOrmed.    SI  N.  B.  U72,  188  N.  T.  688. 

People  ex  rel.  Barney  v.  Wbalen i  .104  K.  Y.  Supp.    655 

Order  affirmed.     82  N.  £L  llSi,  189  N.  T.  Memoranda,  (4. 

People  ex  rel.  Board  of  Healtb  of  Village  of  Friend- 
Alp   V.    Fries 96  N.  Y.  Supp.    327 

Order  affirmed.    88  N.  B.  1181,  180  N.  T.  Memoranda,  48. 

People  ex  rel.  Bridgeport  Say.  Bank  v.  Feitner. 106  N.  Y.  Supp.    993 

Order  reversed.     88  N.  B.  602,  191  N.  T.  88. 

People  ex   rel.   Brovrne  v.    Metz 104  N.  Y.  Supp.    649 

Order  affirmed.    82  N.  Bl  USl,  189  N.  T.  Memoranda,  S4. 

People  ex  rel.  Buffalo  Burial  Park  Ass'n  t.  Stillwell 104  N.  Y.  Supp.  1137 

Judcment  reversed.     88  M.  Bl  fi«,  190  n;  T.  884. 

People  ex  rel.  Bumbam  v.  Flynn 100  N.  Y.  Supp.      31 

Order  affirmed.     82  N.'  A  ite,  189  N.  Y.  180. 

People  ex  rel.  Cassidy  v.  Wbalen 106  N.  Y.  Supp.  1136 

Order  affirmed.     81  N.  B.  U'Ti,  189  N.  T.  Memoranda,  38. 

People  ex  rel.  Cooper  Union  For  Advancement  of  Science 

&  Art  V.  Gass ....'..  1 104  N.  Y.  Supp.    648 

QMer  rsvereed.     83  N.  (B.  84,  190  N.  T.  323. 

Peoide  ex  rel.  Empire  City  Trotting  Club  v.  State  Racing 

Com ire  N.  Y.  Supp.     628 

Judgment  affirmed.    82  N.  B.  728,  190  N.  T.  SI.  103  N.  Y.  Supp.     955 

People  ex  rel.  Flatbusb  Gas  Co.  ▼.  Ooler 108  N.  Y.  Supp.    590 

Order  reversed.    83  N.  E.   18,  190  N.  T.  288.  105  N.  Y.  Supp.  1137 

People  ex  rel.  Hainer  t.  Keeper  of  Prison  of  Seventh 

Dist.    Magistrates'    Court 108  N.  Y.  Supp.    814 

Order  affirmed.     88  N.  B.  44,  190  N.  T.  316. 

People  ex  rel.  Lodes  ▼.  Department  of  Health  of  City  of 

New  York 102  N.  Y.  Supp.  1145 

Order  reversed.    82  N.  B.  187,  189  N.  T.  187. 

People  ex  r^.  McGlnl^-v,  Cahlll ....' 102  N.  Y.  Supp.    827 

Order  reversed.    81  N.  B.  1172,  188  K.  T.  (28. 
People  ex  rel.  Meagher  v.  .Voorhls 101  N.  Y.  Supp.  1139 

Appeal  dinuisaed.     SI  N.  B.  1172,   189  H.  T.  Memoranda,  11. 
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Pe<9le  ex  rd.  Mortell  t.  Dold 106  N.  T.  Svpp.  1187 

Order  affirmed.    82  N.  &  tlU.  Ut  K.  T.  HemoruOa.  SL 

People  ex  rel.  Nftssan  Blectrlc  R.  C!o.  t.  Oront 103  N.  T.  Bvpp.    976 

Order  affirmed,     n  N.  B.  UTS,  »  V.  T.  Memoranda.  14. 

People  ex  rel.  O'Donnell  v.  MeOlellan 108  N.  T.  »upp.  1188 

Order  affirmed.    8S  N.  Bl  lin,  U»  K.  T.  Ilamoranda,  <S. 

People  ex   rel.   Robesdi   ▼.    President  of  Borongb  of 
Queene - 105  N.  X  gupp.    637 

Order  rerened.    8S  N.  B.  S97,  189  N.  T.  4tT. 
People  ex  rel.  Shepard  v.  sailson 100  IT.  Y.  8upp.  1137 

Judgment  affirmed.    SI  N.  B.  UT3,  188  N.  T.  04. 
People  ex  rel.  Sugden  v.  McAdoo 103  N.  X.  Supp.  113S 

Order  affirmed.    81  N.  BV  UTS,  18»  N.  T.  Memoranda,  U. 

People  ex  rel.  ThompBon  v.   Secor 104  N.  I.  Sapp.  1187 

Order  affirmed.     81  N.  B.  UTS,  189  N.  Y.  Memoranda,  U. 

People  ex  rel.  Union  &  Advertiser  Oo.  t.  Stallknecht 105  N.  T.  Supp.  1188 

Order  revened.     82  N.  B.  USl,  189  N.  T.  Memoranda.  2S. 

People  ex  reL  Westminster  Heights  Co.  v.  Coler 105  N.  T.  Supp.    S87 

Order  rerened.     82  N.  B.  11S2,  189  N.  Y.  Memoranda,  68. 

PhlllJps  V.   Llndley 98  N.  X.  Suw».    423 

Judgment  affirmed,     n  N.  B.  'UTS.  188  N.  T.  60S. 

Plrong  V.  Solvay  Process  Co. 100  N.  X.  Supp.  1188 

Judgment  affirmed.    82  N.  B.  U32,  189  N.  T.  Memoranda,  S6. 

Plzer  V.  Herzlg 105  N.  X.  Supp.      88 

Motion   to  dlamiaa  appeal  denied.     82  N.   B.   11S2,   188  N.   T. 
Memoranda,  41. 

Place  r.  Kennedy 85  N.  X.  Supp.    766 

Judgment  affirmed.    UN.  B.  UTS,  188  N.  T.  (10. 

Plant  V.  Bahr 96  N.  X.  Supp.  1142 

Judgment  affirmed.     82  N.   B.  1132,   189  N.  T.  Memoranda,  27. 

Poland  ▼.  United  Traction  Co 97  N.  X.  Supp.  1145 

Judgment  affirmed.     81  N.  B.  UTS,  US  N.  T.  59S. 

Prince  v.  Home  Ins.  Co 100  N.  X.  Supp.  1138 

Judgment  affirmed.    8S  N.  B.  1132,  189  N.  T.  Memoranda,  83. 


Bafferty  ▼.  Anderson 91  N.  X.  Supp.    927 

Judgment  affirmed.     81  N.  Bi.  UTS,  188  N.  T.  e9T. 

Bamsen  v.  Wlngert 66  N.  X.  Supp.    888 

Judgment  affirmed.     81  N.  B.  UT4,  188  N.  T.  682. 

Ransom  v.  Nassau  Trust  Oo 95  N.  X.  Supp.  1165 

Judgment  affirmed.     81  N.  B.  UT4,  188  N.  T.  612. 

Eeed  v.  Delaware,  L.  &  W.  R.  Co 101  N.  X.  Supp.  1140 

Motion  denied.     81  V.  B.  1IT4,  187  N.  T.  627. 

Reed  t.  Provident  Savings  Life  Assur.  Society  of  New 

York 98  N.  X.  SuH».  1111 

Judgment  modlfled.    82  IT.  &  TS4,  190  N.  T.  Ul. 

Robert  v.  Kidansky 97  N.  X.  Supp.    913 

Judgment  affirmed.    H  N.  B.  UT4,  188  N.  T.  638. 
Robins,  In  re 106  N.  X.  Supp.  1140 

Order  reversed.     82  N.  B.  GU,  188  N.  T.  422. 

Rochester,  C.,  B.  Traction  Co.,  In  re 102  N.  X.  Supp.  1112 

Motion  to  diRmlis  appeal  granted.     81  N.  B,  11T4,  189  N.   T. 
Memoranda,  2S. 

Rochester  Dry  Goods  Go.  v.  Pahy 97  N.  X.  Supp.  1013 

Judgment  affirmed.     81  'N.  B.  UT4,  188  N.  T.  629. 

R4>d[  V.  Acker  Process  Oo. 98  N.  X.  Supp.    677 

Judgment  affirmed.     81  N.  B^  U74,  K8  N.  T.  tM. 

Rogers  V.  Vlllajre  of  Attica 88  N.  X.  SOOD.    886 

Judgmrat  affirmed.     U  N.  B.  1174,  188  N.  T.  626. 
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Bosenberg  t.   Haggerty 100  N.  X.  Supp.  1140 

Jndsmoit  raraned.     t2  N.  B.  6(1(,  Ut  N.  T.  UL 

Boeeaberg  ▼.  Wilson 104  N.  T.  Supp.  1067 

QHer  mfflrmed.    82  N.  O.  1132,  U»  K.  T.  Memoranda.  4«. 
Boeaisteln  v.  Tradere'  In«.  Co.  of  Chicago 86  N.  Y.  Supp.  1113 

Jadpnent  affirmed.     81  N.  B.  U1S,  US  N.  T.  6W. 
Bosenthal  r.  New  York,  S.  ft  W.  R.  Co. 98  N.  Y.  Supp.    479 

Jadxm«nt  afflrmad.     81  N.  O.  UTS,  188  N.  T.   «3». 
Rowe  V.   Gerry 98  N.  Y.  Supp.    380 

Jndgmant  affirmed.     81  N.  B.  117B,  188  N.  T.  825. 
Bowe  v.  White 98  N.  X.  Supp.    728 

Jndxment  affirmed.    SB  N.  B.  lltS,  188  N.  T.  Memoranda,  27. 
Rowland  v.  Logan 97  N.  Y.  Supp.  1146 

Judgment  affirmed.    81  N.  B.  U7E,  188  N.   T.  8M. 
Rnssell  v.  National  Exhibition  Co 93  N.  Y.  Supp.  114.'5 

Jodgmant  affirmed.    81  N.  B.  1175.  188  N.  T.  602. 

Sammte  v.  Hart 93  N.  Y.  Supp.  1146 

Judgment  affirmed.    81  N.  B.  1175.  189  N.  T.  Memoranda,  24. 

Suidrock's  Estate.  In  re 105  N.  Y.  Supp.  1141 

Order  affirmed.    82  N.  B.  1122.  189  N.  Y.   Memoranda,  U. 
Sargent  v.  St  Mary's  Orphan  Boys'  Asylum 98  N.  Y.  Supp.    632 

Jndgmant  reversed.     83  N.  E.  88,  190  N.  Y.  294. 
Sdiultz  V.  Greenwood  Cemetery 98  N.  Y.  Supp.    180 

Jndgment  ivrersed.     88  N.  B.  41.  190  N.  Y.  276. 
Seeley  t.  Franchot 104  N.  Y.  Suw».  1145 

Order  rvrened.     82  N.  B.   1006,  190  N.  Y.  168. 
Seltz  T.  Messerschmitt 102  N.  Y.  Supp.    732 

Order  affirmed.     SI  N.  B.  UTS,  188  K.   Y.  687. 
Sexton  V.  New  York  Cent  ft  H.  R.  R.  Co. 99  N.  Y.  Supp.  1111 

Judgment  affirmed.    81  N.  &  U7e,  180  N.  Y.  Memoranda,  22. 

Shanklln  v.  Brown 92  N.  Y.  Supp.    860 

Jndgment  affirmed.    82  N.  B.  U23,  189  N.  Y.  Memoranda,  80. 

Sharpies  v.  Angell 98  N.  Y.  Supp.  1114 

Judgment  affirmed.    82  N.  B.  1183,  189  N.  Y.  Memoranda,  66. 

Shnkoff  V.  Lehigh  Valley  R,  Co. 103  N.  Y.  Supp.  1142 

Jndgment  affirmed.     88  N.  B.  16,  190  N.   Y.  256. 
Slater  t.   Slater 99  N.  Y.  Supp.    664 

Judgment  affirmed.     81  N.  Bi  U76,  188  N.  Y.  633. 

Sloan  V.  Beard 100  N.  Y.  Supp.  1143 

Judgment  affirmed.    82  N.  Bl  1138,  189  N.  Y.  Memoranda.  78. 

Sloan  V.  National  Surety  Oo 97  N.  Y.  Supp.    561 

Order  affirmed.     SI  N.  B.  U76,  188  N.  Y.  696. 

.Smith,   In   re 101  N.  Y.  Supp.     992 

Order  affirmed.     81  N.  B.  U76,  188  N.  Y.  649. 

Smith  V.  Long  Island  R.  Co 100  N.  Y.  Supp.  1148 

Jndgment  affirmed.    82  N.  B.  1133,  189  N.  Y.  Memoranda,  68. 

Smith  V.  Village  of  Ft.  Plain 97  N.  Y.  Supp.  1148 

Jndgment  affirmed.    81  N.  B.  UT6.  188  N.  Y.  600. 

Snook    v.   French 97  N.  Y.  Supp.  1148 

Judgment  affirmed.     81  N.  B.  UT6.  188  N.  Y.   697. 

South  Bay  Co.  v.  Howey 98  X.  Y.  Supp.    90O 

Judgment  rereried.     88  N.   B.  26,  190  N.  Y.  240. 

Stanton  v.  Intematloual  R,  Co 95  N.  Y.  Supp.  1161 

Order  affirmed.    SI  N.  B.  1176.  188  N.  Y.  691. 

Stevens,  In  re 99  N.  Y.  Supp.  1070 

Order  affirmed.     81  N.  B.  1176,  188  N.  Y.  689. 

Storm  y.  McGrover 100  N.  Y.  Supp.  1145 

Judgment  affirmed.     82  N.  B.  160,  189  N.  Y.  Memoranda,  T2. 
107  N.Y.S.— C 
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Stratfon  V.  aty  of  New  York 108  N.  T.  Supp.    858 

Judgment  reyerMd.     83  N.  Di  40,  UO  N.  T.  1(4. 

Stronge  v.  Supreme  Lodge,  K.  P. 97  N.  T.  Supp.    061 

Judgment  ravened.     82  N.  B.  418,  Ut  N.  T.  Mt. 

Sntberland  v.  City  of  Boctaester 88  N.  Y.  Supp.    970 

JuSgmmt  reTeraed.     82  N.  El  171,  U»  N.  T.  198. 

Talcott  T.  Wabash  R.  Co 96  N.  T.  Supp.    648 

Judgment  affirmed.     UN.  A  117(^  US  N.  T.   608. 
Thierlot,  In  re 102  N.  Y.  Supp.    862 

Order  afflrmed.    81  N.  a.  U77,  188  N.  T.  E8t. 

Thompson  ▼.  Supreme  Tent  of  Knights  of  Maccabees  of 

the  World 100  N.  Y.  Supp.  1145 

Judgment  reversed.     S2  N.  B.  141,  18»  N.  T.  2M. 

Tlernan  v.  Mack 101  N.  Y.  Supp.  1146 

Motion  to  dismiss  appeal  granted.     81  N.  B.  U77,  188  N.  T. 
6T7. 

TifTanyHi  Estate,  In  re 100  N.  Y.  Supp.  1146 

Order  affirmed.     SI  N.  B.  U77,  188  N.  T.  (88. 

Titus.  In  re 102  N.  Y.  Supp.    851 

Orders  affirmed,  i  81  N.  B.  U<3,  188  N.  T.  SSt. 

Town  of  Livingston,  In  re 105  N.  Y.  Supp.  1145 

Order  affirmed.     82  N.  B.  1133,  18«  N.  T.  Memoranda,  S3. 

Treadwell  v.  Clark 100  N.  Y.  Supp.        1 

Judgment  affirmed.     82  N.  Bl  606,  190  N.  T.  61. 

United  States  Trust  Co.  of  New  York,  In  re 102  N.  Y.  Supp.    271 

Order  affirmed.     81  N.  ?.  1177. 

University  Magazine  Co.,  In  re 82  N.  Y.  Supp.      74 

Order  affirmed.     SI  N.  B  1177,  189  N.  T.  Memoranda,  9. 

Untermyer  v.  City  of  Yonkers 98  N.  Y.  Supp.    56.*5 

Order  affirmed.     81  N.  E).  1177. 

VanderbUt  Ave.  In  City  of  New  York,  In  re 104  N.  Y.  Supp.  1133 

Order  affirmed.     S2  N.  B  1133,  189  N.  Y.  Memoranda,  66. 

Village  of  Waveriy  v.  Waverly  Water  Co 101  N.  Y.  Supp.  1070 

Order  affirmed.     82  N.  B.  1133,  189  N.  T.  Memoranda,  69. 
Voke,  In  re 103  N.  Y.  Supp.  1145 

Motion  to  dismiss  appeal  granted.     82  N.  B  1133,  189  N.   Y. 
Memoranda,   44. 

Volosko  V.  Interui-bnn  St.  R.  Co 90  N.  Y.  Supp.     484 

Judgment  reversed.     82  N.  B.  109O,  190  N.  Y.  206. 

Von  Der  Bom  v.  Schultz 97  N.  Y.  Supp.    738 

Order  affirmed.    81  N.  B.  1178,   188  N.  Y.  696. 

Voorhees  v.  Hudson  River  Tel.  Co. 100  N.  Y.  Supp.  1147 

Judgment  affirmed.     81  N.  B  1178,  187  N.  Y.  670. 

Wadick  V.  Mace 103  N.  Y.  Supp.    88$) 

Judgment  reversed.     88  N.  B  671,  191  N.  Y.  1. 

Wagener  v.  Fidelity  &  Casualty  Co 100  N.  Y.  Supp.  1148 

Judgment  affirmed.     81  N.   B.  1178.  188  N.  Y.  640. 

Walters  v.  City  of  New  York 105  N.  Y.  Supp.    950 

Judgment  affirmed.     83  N.  B   48,  190  N.  Y.   376. 

Ward  v.  Terry  &  Tench  Const.  Co 102  N.  Y.  Supp.  1066 

Order  affirmed.     82  N.  B.  1134,  189  N.  Y.  Memoranda,  46. 

Warren  Bros.  Co.  v.  City  of  New  York 103  N.  Y.  Supp.  114.~> 

Judgment  reversed.     83  N.   E.  68,  190  N.  Y.  897. 

Washington  Trust  Co.  v.  Baldwin 102  N.  Y.  Supp.  110.-» 

Order  affirmed.     S2  N.  B.  1134,  189  N.  Y.  Memoranda,  47. 

Water  Front  on  North  River  in  City  of  New  York,  In  re.  .105  N.  Y.  Supp.    750 
Order  affirmed.     83  N.  B.  299.  190  N.  Y.  3S0. 
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Wtliaer  y.  Olivlt 96  N.  Y.  Supp. 

Judgmrat  affirmed.    SI  N.  B.  UTS,  18S  N.   T.   8U. 

Weir  V.  Union  R.  CO.  of  New  York  City 98  N.  Y.  Suv'' 

AppMl  dUmlBMd.     n  N.  S.  U78,  188  N.  T.  622. 

WelseJl,   In  re 101  N.  Y.  S^ 

Order  afflrmed.     81  N.  B.  UTS,  18t  N.  T.  Hemonuida,  3. 
ffeltzman  v.  A.  U  Barber  Asphalt  Co. • 105  N.  y/150 

Judsment  reversed.     83  N.  B.  4T7,  IM  N.  T.  462.  / 

Wheeler  v.  State 103  N./  1149 

Judgment  revereed.     88  N.  B.  64,  190  N.  T.  40*. 

Whltaker  v.  Stafford 100  Spp.  1150 

Judgment  affirmed.     81  N.  O.  UTS,  188  N.  T.  637.  . 

Whiting  V.  New  York  Cent.  4  H.  R.  R.  Co W'supp-  102<^> 

Jodgment  afflrmed.     82  N.  B.  1134,  189  N.  T.  Memoranda,  31. 

WUcox  T.  caty  of  Rochester ir   Supp-  H^l 

Judgment  rerened.    83  N.  B.  1119,  190  N.  T.  187. 

Williams,  In   re ^   Y    Supp-  m''^ 

Order  afflrmed.     81  N.  B.  UTS,  189  N.  T.   Memoranda,  9.  ,    ' 
Wilson  T.  Metropolitan  St  R.  Co..- i  «   Y    Supp-      ^9 

Judgment  afflrmed.     81  N.  B.  U79,  188  N.  Y.   62T. 

Winter  v.  City  of  Niagara  Falls ,'qq  «   x.  Supp-    "^^ 

Judgment  revened.     82  N.   B.  1101,  190  N.  Y.  198.       /  "^ 

Wisotzkey  t.  Niagara  Fire  Ins.  Co /  \r.-i  m   x.  Supp-  H*^ 

Judgment  afflrmed.     82  N.  S.  1184,  189  N.  Y.  Mem/  '  -  ^"         ' 

Wood.   In  re /"       ioo  N.  Y.  Supp-    H^ 

Order  afflrmed.     82  N.   S.  1134,  189  N.  Y.  Memo/ *"" 

Wood  &  Sellck  v.  Ball /  mo  N   Y.  Supp.  H^l 

Judgment  afflrmed.     83  N.  B.   21,  J90  N.  Y.  2fOrk aw 

Woolverton  v.  Fidelity  &  Casualty  Co.  of/ 

Judgment  reversed.     82  N.  B.  746,   190  N.  T  -iqq  >^.  Y.  SupP-  HM 

Yeoman  v.  McClenahan A^'  on  N   Y.  Supp.      ^ 

Judgment  reversed.     82  N.  B.  1086,  190  /. •  •  •  •  •    "^      " 

York  V.  Searles /  Memoranda.  TT. 

Judgment  afflrmed.    82  N.  B.  1134,  18<  06  N    Y    Supp-     ^^ 

/oo 

Zartman  v.  First  Nat.  Bank  of  V"-  Y.  267.  ^   g^pp     ggg 

Judgment  afflrmed.     82  N.   E.   m/ '^  "  " 

ZeccardI  v.  Yonkers  R.  Co /.  S89.  --  „   y.  Supp.    6^1 

Order  reversed.    83  N.  B.  81,  IV ot  *  . 

Zeller  t.  Lelter /i88  N.  Y.  361. 

Judgment  reversed.    82  N. 
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(5S  Mlac.  R^.  437.) 

HlUi  et  al.  ▼.  MUIil^R  et  aL 

(Sapreme  Court,  Appellate  Term.    November  29, 1907.) 

MoTiORB— Vacation  of  Obdbbs— Pbocedube. 

Where,  on  granting  a  motion  to  vacate  a  judgment  against  defendant, 
defendant's  attorney  presented  to  the  Justice  an  order  vacating  the  same, 
whicb  order  was  entered  and  Hied,  and  plalntiil's  attorney,  without  knowl- 
edge that  an  order  had  already  been  signed,  also  presented  an  order,  wblcb 
was  entered  and  filed,  the  correct  course  was  to  move  to  vacate  the  order 
altered  .by  mistake,  and  not  for  the  justice  to  destroy  one  of  the  orders, 
though  he  believed  that  both  parties  were  represented  and  that  tacit  con- 
sent was  given  to  his  act 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  SS,  Motions,  {  73.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Hugh  Hill  and  another,  copartners,  against  Charles  Muller 
and  another.  From  an  order  denying  defendant  Muller's  motion  for 
leave  to  file  with  the  clerk  of  the  City  Court  the  copy  of  an  order  in 
place  of  the  original  which  was  destroyed,  defendant  appeals.  Re- 
versed, and  motion  granted. 

See  103  N.  Y.  Supp.  96;  105  N.  Y.  Supp.  1120. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

John  Oscar  Ball  (A.  P.  Bachman,  of  counsel),  for  appellant  • 

ERLANGER,  J.    Judgment  having  been  entered  by  plaintiff  against 
the  defendant  Charles  Muller  without  right  so  to  do,  a  motion  was 
promptly  made  to  obtain  a  vacatur  thereof,  which  motion  was  granted, 
107  N.T.8.— 1 
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and  thereupon  his  attorney  presented  to  the  justice  an  order  viacating 
such  judgment  and  directing  the  clerk  of  the  court  to  cancel  the  same 
of  record.  This  order  was  entered  and  filed  on  December  27,  1906. 
On  the  same  day  the  attorney  for  the  plaintiflf,  without  knowledge  that 
an  order  had  already  been  signed,  presented  an  order  prepared  by  him, 
and  this  second  order  was  entered  and  filed.  On  the  following  day  the 
attorney  for  the  defendant  caused  a  copy  of  his  order  to  be  made,  and 
when  this  was  done,  he  also  caused  a  copy,  with  notice  of  entry  thereof, 
to  be  served  in  the  usual  way  on  plaintiff's  attorney.  The  latter  thei» 
for  the  first  time  discovered  that  two  orders  had  been  signed,  and  he 
at  once  informed  the  justice  of  the  condition  of  affairs,  whereupon 
said  justice  sent  for  botfi  orders,  and,  after  an  examination  of  each,  se- 
lected the  one  which  in  his  view  accorded  with  his  decision,  and  then 
and  there,  in  the  presence  of  the  representatives  of  both  sides,  de- 
stroyed the  other  and  caused  the  clerk  of  the  court  to  be  informed  of 
his  act.  Counsel  for  defendant  claims  that  the  clerk  present  at  the  de- 
struction of  the  order  had  no  authority  to  represent  him,  and  he  at 
once  moved  the  court  for  an  order  for  leave  to  file  a  copy  in  place  of 
the  original  which  had  been  so  destroyed.  From  the  order  denying 
such  leave,  defendant  appeals. 

The  affidavits  are  conflicting  as  to  what  occurred  at  the  time;  but 
there  is  no  doubt  that  when  the  justice  destroyed  the  order  he  believed, 
and  had  good  reason  to  believe,  that  both  sides  were  represented  and 
that  tacit  consent  was  given  to  his  act.  This  practice,  however,  was 
not  the  usual  one  to  pursue.  The  correct  course  was  to  apply  to 
the  court  on  motion  to  vacate  the  one  which  had  been  entered  by  mis- 
take. An  order,  once  signed  and  entered,  becomes  a  record  of  the 
court  in  which  it  is  filed,  and,  until  vacated,  forms  part  of  the  history 
of  the  case. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.   All  concur. 


ROTHMAN  V.  KOSOWEB. 

(Snprane  CSourt,  Appellate  Term.    November  28, 1907.) 

IiAudlobo  and  O^iiabt— liEASSB— Liabiutt  or  liESSoB  FOB  Bbeaoh  or  COH- 

TBACT. 

In  an  action  to  recover  for  the  failure  of  a  lessor  to  put  a  leasee  in  pos- 
eession  of  certain  premises,  expert  evidence  as  to  the  market  rental  value 
of  the  premises  for  the  purpose  for  which  they  were  to  be  used  by  plain- 
tiff, in  the  absence  of  a  showing  that  defendant  leased  the  premises  to 
plaintiff  for  such  purpose,  or  that  the  value  thereof  for  such  purpose  was 
contemplated  by  the  parties  was  inadmissible,  since  plaintiff  was  en- 
titled  only  to  the  difference  between  the  actual  rental  value  and  the  rent 
reserved. 

[G}d.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  32,  Landlord  and 
Tenant,  i  453.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Jacob  Rothman  against  Abraham  Kosower.    From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 
See  96  N.  Y.  Supp.  268. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Feltenstein  &  Rosenstein  (Moses  Feltenstein,  of  counsel),  for  ap- 
pellant 
Benjamin  F.  Spellman,  for  respondent. 

LEVENTRITT,  J.  In  an  action  brought  to  recover  damages  for 
the  failure  of  the  defendant  (lessor)  to  put  the  plaintiff  (lessee)  in 
possession  of  certain  premises,  tiie  latter  testified  that  he  was  in  the 
jHckle  business  and  that  he  had  intended  to  use  the  demised  premises 
for  that  business.  In  order  to  prove  rental  value,  the  plaintiff  intro- 
duced the  testimony  of  an  expert,  upon  whose  evidence  the  court  based 
its  finding  that  the  plaintiff  was  entitled  to  recover  $1,180  as  the  dif- 
ference between  the  rent  agreed  upon  and  the  actual  rental  value. 
Upon  his  direct  examination  this  witness  was  asked:  "What  is  the 
rental  value  in  the  open  market  of  these  premises  in  suit  for  the  pur- 
poses for  which  they  were  to  be  used,  the  pickle  business,  for  ttu-ee 
years,  commencing  May  1,  1905?"  This  question  was  objected  to  as 
incompetent,  immaterial,  irrelevant,  speculative,  and  hypothetical.  The 
objection  was  overruled,  and  the  witness  answered:  "$70  per  month; 
about  $840  per  year." 

We  think  the  excrotion  to  the  court's  ruling  commands  the  reversal 
of  the  judgment.  Ine  plaintiff  was  entitled  to  the  difference  between 
the  actual  rental  value  and  the  rent  reserved ;  but  he  could  not  recover 
on  the  basis  of  the  speculative  value  of  the  premises  to  him  for  his  par- 
ticular business.  It  was  not  shown  that  the  premises  were  leased  to 
the  plaintiff  for  a  special  purpose  known  to  the  lessor,  nor  is  there  any 
evidence  which  would  justify  the  conclusion  that  the  value  thereof  to 
the  plaintiff  for  his  individual  business  entered  into  the  contemplation 
of  the  parties. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.   All  concur. 


AMERIOAN  STRUarURAIi  STEEL  GO.  ▼.  BUSH. 
(Supreme  Ooort  Appellate  Term.    November  28, 1907.) 

L  Afpkaii— Rsmw— Eabjclbss  Ebbob. 

Tbat  plaintiff  recovers  on  a  mistaken  view  of  ttae  cbaracter  of  the  agree- 
ment upon  which  the  suit  Is  based  la  not  ground  for  reversal,  where  he'ls 
entitled  to  recover  In  any  event 

(Ed.  Mote. — For  cases  in  point  see  Cent  Dig.  vol.  8,  Appeal  and  Error. 
14034.] 

i.  Saib— BaroFPKL  to  Aixxob  BIbbob— Exolttsion  of  E>vidxi«ob. 

Defendant  owed  plalntitr  $500,  and  they  agreed  that  defendant  Bhonld 
sue  to  recover  $1,000  due  blm  from  another,  plaintiff  to  receive  one-half 
of  the  amount  recovered  less  expenses  of  suit,  and  In  case  of  failure  to  re- 
cover tiiey  were  to  share  the  costs  and  defendant  was.  to  be  released  from 
his  debt  Upon  defendant's  failure  to  carry  ont  the  agreement  plaintiff 
sued  him  for  the  debt  Held  that,  evidence  as  to  what  would  have  been 
tbe  expenses  of  the  action  defendant  was  to  bring  having  been  excluded 
aa  immaterial  on  his  objection,  be  >vas  estopped  to  complain  that  a  find- 
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Ing  for  the  full  amoont  of  the  debt  was  unauthorized,  on  the  ground  that 
the  expenses  of  the  other  action,  were  to  have  been  deducted. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
8}  3591,  8600.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  American  Structural  Steel  Company  against  Myron 
C.  Rush.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See  100  N.  Y.  Supp.  1019. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

James  W.  Ridgway  (Thomas  Kelby,  of  counsel),  for  appellant. 
Merrill  &  Rogers  (Alfred  H.  Holbrook,  of  counsel) ,  for  respondent. 

ERLANGER,  J.  On  the  6th  day  of  November,  1905,  the  defend- 
ant being  at  the  time  indebted  to  the  plaintiff  for  material  furnished 
as  subcontractor  in  constructing  a  school  building  in  Queens,  entered 
into  an  agreement  in  writing  whereby  he  admitted  that  he  was  in- 
debted to  the  plaintiff  in  the  sum  of  $500,  balance  due,  on  account 
of  materials  furnished  and  work  done.  It  was  further  provided  in 
the  agreement  that  there  was  due  to  the  defendant  from  the  city  of 
New  York  the  sum  of  $1,000,  which  was  retained  by  said  city  from 
him.  To  recover  this  last-named  amount  the  defendant  agreed  that 
he  would  within  60  days  from  the  date  of  said  agreement  institute 
suit  in  his  behalf  against  the  city,  and  out  of  any  moneys  received  by 
him  by  or  through  said  suit,  or  as  the  result  of  any  settlement  thereof 
or  compromise  of  said  claim,  he  would,  upon  the  receipt  of  said  mon- 
eys, forthwith  pay  to  the  plaintiff  one-half  thereof,  less  the  cost  and 
expenses  of  said  suit,  including  the  attorney's  fees,  all  which  were 
to  be  deducted  from  the  amount  recovered.  It  was  mutually  agreed 
that,  if  the  action  against  the  city  should  be  unsuccessful,  the  plain- 
tiff would  share  equally  with  the  defendant  in  the  payment  of  the 
cost  and  expenses  thereof,  including  the  attorney's  fees.  The  one 
half  agreed  to  be  accepted  by  the  plaintiff,  less  the  expenses  men- 
tioned, was  to  be  in  full  satisfaction  of  all  his  claim  against  the  de- 
fendant. In  the  event  of  the  defendant  being  defeated  by  the  city, 
the  defendant  was  not  required  to  pay  the  $500,  but  was  to  be  wholly 
released  from  all  liability  to  the  plaintiff  by  reason  of  said  claim.  This 
agreement  was  clearly  for  the  benefit  of  the  defendant.  By  its  per- 
formance he  had  noliiing  to  lose.  If  he  succeeded  against  the  city, 
and  obtained  judgment  against  it,  he  was  to  pay  one-half,  and  if  he 
was  defeated  in  the  action  he  was  to  be  discharged  from  his  liability 
to  the  plaintiff,  who  obligated  itself,  in  the  event  of  the  action  being- 
lost,  to  share  lialf  of  the  expense  incurred  in  prosecuting  the  action. 
The  defendant  neglected  to  bring  an  action  against  the  city  within  the 
time  limited,  and  thereupon  this  action  was  brought  to  recover  the 
$500  concededly  owing  from  him.  The  plaintiff  recovered  upon  the 
theory  that  the  damages  were  stipulated  by  the  agreement.  While 
this  was  a  mistaken  view  of  the  writing,  it  affords  no  reason  for  a 
reversal,  if  no  injustice  was  done.  We  are  of  the  opinion  that  tlie 
verdict  was  right 


Digitized  by 


Google 


Sup.  Ct)  BOBBBT  OAIB  CO.  V.  ABHSTEONG.  8 

It  is  urged  that  the  contract  is  not  founded  upon  a  sufficient  con- 
sideration, and  hence  unenforceable;  but  that  question  was  decided 
adversely  to  the  defendant  upon  the  former  appeal.  And  so  it  is  con- 
tended that  a  finding  of  $500  was  unauthorized,  because  the  costs 
and  expenses  of  the  action,  if  it  had  been  brought,  would  have  been 
deductible  from  that  amount;  but  when  plaintiff  attempted  to  prove 
what  the  reasonable  cost  and  expense  would  be,  if  such  action  had 
been  commenced,  he  was  met  by  defendant's  objection  that  such  evi- 
dence was  immaterial  and  irrelevant,  and  he  succeeded  in  excluding 
the  same.  The  defendant  has  thus  estopped  himself  from  assailing 
the  record  in  that  regard.  Had  the  defendant  proceeded  against  the 
dty,  as  he  agreed  to  do,  presumably  he  would  have  recovered  the 
■  amount  asserted  by  him  to  be  due.  After  refusing  to  sue,  it  does 
not  lie  m  his  moudi  to  urge  that  it  was  incumbent  upon  plaintiff  to 
establish  in  this  action  that  the  $1,000  was  due  from  the  city  and 
could  have  been  recovered. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


ROBBRT  OAIR  00.  r.  ABMSTRONO. 
(Snprone  Court,  Appellate  Term.     November  29,  190T.) 

Sales— Gohtsact—Pebfokicarob—Tiiiz. 

Defendant  on  April  28,  1908,  ordered  by  letter  from  plaintiff  a  certain 
number  ot  frames  to  be  delivered  within  six  weeks.  OTbis  order  was  ac- 
cepted, and  on  May  8th  defendant  ordered  another  lot  of  frames,  writing 
on  the  foot  of  his  letter  of  April  28th :  "Note.  Increase  the  above  order 
to  5  M.  of  each."  Beld,  that  the  second  order  should  be  construed  as 
made  on  the  same  terms  as  the  first,  and  that  plaintiff  was  bound  to  de- 
liver all  the  goods  within  six  weeks. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  H  217-22.3.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourteenth 
District. 

Action  by  the  Robert  Gair  Company  against  Paul  Armstrong.  From 
a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Simon  Sultan,  for  appellant. 

Richard  B.  Aldcroftt,  Jr.,  for  respondent. 

PER  CURIAM.  The  action  is  for  breach  of  contract  On  April 
28,  1903,  defendant  wrote  to  plaintiff,  ordering  a  certain  number  of 
frames  to  be  delivered  within  six  weeks.  On  April  29th  plaintiff 
wrote  in  reply,  guaranteeing  delivery  of  the  frames  within  six  weeks. 
These  frames  were  so  delivered,  and  as  to  them  no  dispute  arises.  On 
May  8th  defendant  went  to  plaintiff's  factory  and  ordered  another  lot 
of  frames,  writing  on  the  foot  of  defendant's  letter  of  April  28th  these 
words : 

"Note.  Increase  the  above  order  to  5  M.  of  each,  and  to  be  made  paneled 
with  pictures  supplied." 
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These  goods  were  not  delivered  iia  six  weeks,  and  defendant  re- 
fused to  pay  for  them,  or  accept  them,  and  canceled  the  contract, 
dasndng  tiiat  the  failure  to  deliver  them  in  six  weeks  prevented  him 
from  filling  a  contract  with  the  American  Tobacco  Company,  for  which 
he  counterclaims  damages.  The  court  found  for  plaintiff.  Defendant 
appeals. 

It  seems  to  us  tiiat  the  second  order  must  be  construed  as  being 
made  on  the  same  terms  as  the  first,  and  that  the  goods  were  to  be  de- 
livered within  six  weeks,  and  that  plaintiff  accepted  the  order  with 
this  understanding. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


<56  Misc.  Rep.  442.) 

jniiins  JOHNSON'S  sons  t.  BUBSLLESBACH  et  al. 

(Supreme  Ooort,  Appellate  Term.    November  28,  1807.) 

JVDOMKIIT— Dbvaitlt— SETTino  AaiDB— Orourdb. 

A  cause  appeared  on  the  day  calendar  on  Jane  IStta,  18th,  and  20th,  and 
one  of  the  defendants  was  in  court  with  wltneeees  each  day  ready  for 
triaL  On  June  18th  plalntUIs  obtained  an  order  to  show  cause  why  the 
action  sbonld  not  be  severed.  The  motion  was  denied  on  Jnne  2Tth. 
Plaintiffs  entered  an  ez  parte  order  restoring  tbe  case  to  the  day  calen- 
dar, at  tbe  head  thereof,  for  the  following  day.  Defendants  bad  no  knowl- 
edge of  the  entry  of  the  order  until  it  was  served  on  them  on  that  day. 
On  the  following  day  they  applied  for  a  continuance  for  Iziablllty  to  pro- 
cure material  witnesses.  The  court  granted  the  motion  on  defendants 
giving  an  undertaking.  On  defendants'  failure  to  give  the  undertaking, 
a  default  judgment  was  entered.  Bach  defendant  relied  on  the  other  to 
procure  the  undertaking.  Bold  to  require  a  setting  aside  of  the  default 
on  payment  of  costs  and  filing  undertaking. 

[£kL  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  30,  Judgment,  U  26^- 
286.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  W  Julius  Johnson's  Sons  against  Joseph  Buellesbach  and 
another.  From  an  order  denjring  a  motion  to  set  aside  a  default  judg- 
ment, defendants  appeal.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Bennett  E.  Siegelstein,  for  appellant  Caspar  Buellesbach. 

R.  A.  McDuffie,  for  appellant  Jos.  Buellesbach. 

Theodore  Prince  (Henry  S.  Dottenlieim,  of  counsel),  for  respondent. 

PER  CURIAM.  The  appeals  from  two  orders  and  the  judgment 
having  been  dismissed  at  the  opening  of  the  term,  the  only  appeal 
remaining  is  the  one  from  the  order  of  July  18,  1907,  denying  the 
motion  of  the  defendants  to  set  aside  the  judgment  entered  against 
them  by  default.  An  examination  of  the  record  .convinces  us  that 
the  entry  of  judgment  was  the  result  of  a  "mistake  or  excusable  neg- 
lect" on  the  part  of  the  attorneys  for  the  defendants,  and  that  the 
motion  should  have  been  granted.  The  case  appeared  on  the  day 
calendar  on  the  18th,  19th  and  20th  days  of  June,  1907,  and  one  of 
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the  defendants  was  in  court  with  six  witnesses  each  day  ready  for 
trial.  On  June  20th  the  case  was  the  eighth  on  the  day  calendar. 
On  June  19th  plaintiffs  obtained  an  order  to  show  cause  why  the  ac- 
tion should  not  be  severed,  staying  all  proceedings  on  the  defendants' 
part  meantime,  and  all  witnesses  were  dismissed.  But  for  that  ap- 
plication and  stay  the  action  would  have  been  tried.  The  motion  to 
sever  thfe  action  was  denied,  and  on  June  27th  the  memorandum  first 
appeared  in  the  Law  Journal.  Immediately  on  that  day  plaintiffs 
entered  an  order  ex  parte  denying  the  motion  and  restoring  the  case 
to  the  day  calendar,  at  the  head  thereof,  for  the  following  day.  The 
first  intimation  defendants  had  of  the  entir  of  that  order  was  when 
it  was  served  upon  them  on  June  27th.  They  appeared  in  court  on 
the  28th  of  June,  with  affidavits  showing  these  facts,  and  the  efforts 
made  by  them  in  the  short  time  allowed  to  procure  their  witnesses 
and  their  inability  to  secure  the  presence  of  "two  necessary  and  ma- 
terial witnesses"  in  time  for  the  trial,  and  requested  an  adjournment 
tmtil  October.  But  a  few  days  of  the  June  term  before  final  adjourn- 
ment for  the  summer  vacation  remained.  The  court  directed  the 
defendants  to  give  an  undertaking  by  July  2d  to  pay  any  judgment 
that  might  be  entered  against  them,  and  the  case  was  thereupon  ad- 
journed until  October.  An  order  was  entered  to  that  effect,  reciting 
defendants'  consent,  and  directing  the  entry  of  judgment  against  them 
if  the  undertaking  was  not  filed  within  liie  time  fuced.  They  dispute 
the  fact  that  such  consent  was  given  by  them,  but  they  did  not  move 
to  resettle  the  order. 

The  two  defendants  were  represented  by  different  attorneys,  and 
each  relied  upon  the  other  to  procure  and  file  the  undertaking.  The 
result  was  that  neither  filed  it,  and  judgment  was  entered  on  the  order 
just  referred  to.  Immediately  they  moved  to  vacate  it,  and  the  rea- 
sons of  the  neglect  were  set  forth  by  affidavit.  On  that  motion  an 
undertaking  was  oflFered,  executed  by  a  surety  company,  binding  it- 
self, "that  if  Ae  judgment  was  vacated,  and  if  upon  a  trial  thereafter 
the  plaintiffs  prevailed,  said  surety  company  would  pay  said  judg- 
ment or  cause  the  same  to  be  paid,  not  exceeding  the  amount  claimed 
in  the  complaint,  with  interest  and  costs,  to  wit,  $845.23,  and  such 
farther  costs  as  may  be  added  thereto."  No  TriaJ  Term  was  then 
in  session,  and  plaintiffs  were  amply  protected  by  the  undertaking 
which  defendants  were  ready  and  willing  to  give.  The  motion  was 
denied.  We  think  it  should  have  been  granted.  The  fault  originally 
rested  with  plaintiffs.  But  for  their  stay,  which  resulted  in  a  delay 
of  eight  days  before  their  motion  to  sever  was  disposed  of,  the  action 
could,  and  probably  would,  have  been  disposed  of.  Meantime  the 
witnesses  for  the  defendants  without  fault  on  their  part  separated, 
and  two  of  them  could  not  be  procured  in  the  short  time  within  which 
it  was  necessary  to  act. 

We  think,  in  view  of  the  summary  manner  in  which  the  action  was 
restored  to  the  calendar,  that  justice  would  be  better  served  by  giving 
the  defendants  their  day  in  court,  to  the  end  that  their  defense  may 
be  heard  and  disposed  of  on  the  merits.  The  defendants,  however, 
should  pay  as  a  condition  of  the  favor  a  trial  fee  of  $30,  a  term  fee 
of  $10,  for  opposing  the  motion  $10,  and  all  plaintiffs'  disbursements 
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in  taking  the  inquest  and  entering  judgment  (Marchesini  v.  Scacci- 
anoce,  110  App.  Div.  130,  96  N.  Y.  Supp.  1095)  ;  the  undertaldng  to  be 
served  and  filed,  or  if,  upon  examination,  it  shall  be  found  that  it  does 
not  fully  protect  the  plaintiffs,  a  new  one  must  be  executed  by  a  surety 
company  within  10  days. 

The  order  should  be  reversed,  and  the  motion  granted,  upon  com- 
plying with  the  terms  indicated  within  10  days  after  service  of  a  copy 
of  the  order.  If  terms  are  not  complied  with,  motion  denied,  with 
$10  costs.    No  costs  of  appeal. 


WILKB  T.  NEW  TORK  CITY  RT.  00.  (two  cases). 
(Supreme  0>urt,  Appellate  Term.    November  28,  1907.) 

ArVEAI/— BXCOBD— GORBECTIOH— RxUinlRO  TO  LOWKB  COUBT. 

Where,  on  appeal  from  two  Jadgments  of  tlie  Municipal  Court,  the 
minutes  are  transposed,  so  tliat  the  minutes  ta  one  case  form  part  of  the 
record  In  the  other,  and  vice  versa,  the  returns  must  be  sent  back  to  the 
flies  of  the  Municipal  Court  for  correction;  the  Appellate  Term  having 
no  power  to  change  them. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Two  actions  by  William  Wilke  against  the  New  York  City  Railway 
Company.  From  judgments  for  defendant  in  each  case,  plaintiff  ap- 
peals. Returns  sent  back  to  the  files  of  the  Municipal  (!k>urt,  to  await 
sudi  action  for  their  correction  as  counsel  might  decide. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Henry  F.  Gannon,  for  appellant. 
Walter  L.  Bunnell,  for  respondent. 

PER  CURIAM.  It  is  conceded  by  counsel  that  the  minutes  in  these 
cases  have  been  transposed ;  that  is,  the  minutes  in  No.  80  should  form 
part  of  the  record  in  No.  81,  and  vice  versa.  This  court  has  no  power 
to  change  the  returns  herein,  and  the  cases  cannot  be  properly  decided 
with  the  returns  in  their  present  shape. 

They  must  be  returned  to  the  files  of  the  court,  to  await  such  action 
for  their  correction  as  counsel  may  decide. 


(56  Misc.  Bep.  457.) 

ALPERN  et  aL  t.  HIRSCH  et  al. 

(Supreme  Court  Appellate  Term.    November  29,  1807.) 

Afpkai/— RjtvEBSAi/— Detibctb  ih  Record— NEOEssrrr  or  Nrw  Tbiax.. 

Where  the  record  on  appeal  Is  so  unlntelligble  that  the  judgment  cannot 
be  said  to  l>e  consistent  with  any  aspect  of  the  evidence,  the  judgment  will 
be  reversed  for  a  new  trial. 

[Ed.  Note. — Wot  cases  in  point,  see  C!ent.  Dig.  vol.  8,  Appeal  and  Error, 
H  4000-4603.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Morris  Alpem  and  another  against  Samuel  Hirsch  and 
another.  From  a  judgment  in  their  favor,  plaintiffs  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Marcuson  Bros.,  for  appellants. 

Joseph  Wilkenfeld,  for  respondents. 

PER  CURIAM.  The  record  is  so  unintelligible  that  we  cannot 
say  that  the  judgment  rendered  is  consistent  with  any  aspect  of  the 
evidence.  The  rights  of  the  parties  cannot  satisfactorily  be  determined 
without  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event. 


I<EMON  ▼.  MEiGHANIOS'  ft  TRADERS'  BANK. 

(Supreme  Court,  Appellate  Term.    NoT«nber  29,  1907.) 

Baho  AMD  Banking — DEPOBrrs— Action  by  Depobitoii— Evideno*. 

In  an  action  by  a  bank  depositor  to  reoover  an  alleged  deposit,  evidence 
held  insufficient  to  antborize  a  verdict  finding  tbat  plaintiff  made  the  de- 
posit sned  for. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  6,  Banks  and  Bank- 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  E.  Forest  Lemon  against  the  Mechanics'  &  Traders'  Bank. 
From  the  City  Court  judgment  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Charles  Strauss,  for  appellant 
Warner  &  Williams,  for  respondent 

GILDERSLEEVE,  P.  J.  The  plaintiff,  allepng  that  he,  on  or 
about.January  13,  1906,' deposited  with  a  branch  bank  of  the  defendant 
the  sum  of  $350,  which  the  defendant  refused  to  pay  over  upon  de- 
mand, brought  ihis  action  to  recover  the  same,  and  judgment  was 
tendered  in  his  favor  after  a  trial  by  a  jury.  The  defendant  denied 
the  making  of  the  said  deposit,  and  upon  this  appeal  from  the  judg- 
ment urges.that  the  verdict  is  against  the  weight  of  evidence. 

The  plaintiff  was  the  only  witness  sworn  in  his  own  behalf.  He 
testified  that  he  made  a  deposit  of  $350  in  cash  at  the  window  of  the 
receiving  teller  of  the  bank;  that  he  saw  the  latter  take  the  money 
and  enter  the  amount  of  the  deposit  and  the  date,  "January  13,  $350," 
in  plaintiff's  pass  book,  which  he  handed  to  the  teller  for  that  purpose ; 
and  that  he  then  left  his  pass  book  to  be  balanced. .  It  is  undisputed  that 
on  January  17,  1906,  the  pass  book  was  balanced,  and  that  included  in 
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the  balance  15  the  item  of  $350  aforesaid.  Subsequently  the  plaintiff 
made  several  small  deposits  from  time  to  time,  for  some  two  or  three 
months,  when  his  book  was  again  written  up,  and  he  was  advised  that 
an  error  had  been  made  in  crediting  him  with  the  sum  of  $350  on 
January  13,  1906,  and  payment  of  that  amount  was  refused. 

In  contradiction  of  the  plaintiff's  claim  the  bank  showed,  witfiout  dis- 
pute, that  it  had  a  depositor  by  the  name  of  Lennon,  whose  name  oc- 
cupied a  part  of  the  same  page  as  the  plaintiff's  name  on  the  defend- 
ant's ledger,  one  account  immediately  following  the  other;  that  Len- 
non, who  was  an  out  of  town  resident,  made  a  deposit  on  January  13, 
1906,  of  $350,  without  his  pass  book,  and  in  the  form  of  a  check;  that 
this  deposit  was,  at  the  time  it  was  made,  entered  to  Lennon's  credit  on 
the  bank's  daily  alphabetical  list  of  deposits,  but  was  not  entered  to 
Lennon's  credit  on  the  le<^er.  This  mistake  was  not  discovered  until 
Lennon  left  his  pass  book  to  be  balanced  on  February  20th,  and,  the 
sum  -of  $350  not  appearing  in  the  ledger  nor  in  his  pass  book,  that 
sum  was  omitted  in  the  balance,  which  Lennon  discovered  upon  re- 
ceiving his  book.  It  was  further  shown  that  on  January  13,  1906,  die 
day  that  the  plaintiff  claims  to  have  made  his  deposit,  one  Meehan,  an 
assistant  bookkeeper,  was  working  on  the  defendant's  ledger,  and  that 
he  entered  upon  the  ledger  the  credit  to  the  plaintiff,  evidently  from 
Lennon's  deposit  slip.  His  testimony  to  this  effect  is  supported  by  the 
fact,  also  shown,  that  Aere  was  a  deposit  slip  from  Lennon  for  that 
amount  on  that  date  and  in  Lennon's  handwriting,  that  his  name  was 
subsequently  found  to  have  been  entered  in  the  aforesaid  alphabetical 
list  of  credits  on  that  day  and  for  that  amount,  that  there  was  no 
deposit  slip  on  that  date  from  the  plaintiff,  or  any  other  deposit  slip 
for  that  amount  from  any  one  on  tfiat  day  other  than  Lennon.  One 
Szilgye,  a  clerk  in  the  bank,  made  up  the  t»lance  on  the  plaintiff's  pass 
book,  and  he  testifies  that  in  so  doing  he  found  the  entry  on  the  ledger 
to  plaintiff's  credit  of  $350  under  date  of  January  13,  1906,  and  that 
he  thereupon  wrote  into  plaintiff's  pass  book  the  entry  therein  appear- 
ing, "January  13,  $350,"  and  included  it  in  his  computation  of  plain- 
tiff's btsdance. 

That  such  entry  was  in  the  handwriting  of  this  clerk,  and  not  that 
of  the  receiving  teller,  was  shown  by  the  vice  president  of  the  bank 
and  by  the  receiving  teller,  and  therefore  strongly  tends  to  disprove 
the  statement  of  the  plaintiff  that  he  personally  made  the  deposit  at 
the  receiving  teller's  window.  The  pass  book  was  received  ip  evi- 
dence, and  shows  that  the  entry  of  January  13,  1906,  was  not  initialed, 
all  the  others  having  the  initials  of  the  receivin|f  teller  thereon,  and  it 
appears  that  said  entry  was  made  on  a  line  in  said  book  below  an  entry 
of  "January  16,  1906,  $30."  This  deposit  of  $30  January  16,  1906, 
was  admittedly  made  by  the  plaintiff,  and  noted  in  his  pass  book  on 
that  date  by  the  receiving  teller,  and  initialed  by  him,  and  the  entry 
on  the  line  below,  "January  13,  $350,"  is  potent  evidence  of  the  truth 
of  Szilgye's  statement  that  such  entry  was  made  by  him  at  the  time  he 
was  writing  up  the  plaintiffs  pass  book,  that  it  was  taken  from  the 
ledger,  and  that  plaintiff  was  mistaken  when  he  testified  that  he  left 
the  pass  book  on  January  13,  1906,  to  be  balanced,  because,  if  the  book 
had  been  left  on  January  13th,  and  was  in  possession  of  the  bank 
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tmtil  January  17th,  the  plaintiff  could  not  have  made  a  deposit  at  the 
teller  s  window  with  his  book  on  January  16th,  and  the  entry  of  Jan- 
uary 16th  is  in  the  handwriting  of  the  receiving  teller  and  initialed 
by  him. 

When  asked  to  explain  this  situation,  the  plaintiff  admitted  that  he  . 
did  not  loiow  when  he  left  the  book  to  be  balanced,  and  he  offers  no 
explanation  as  to  how  the  entry  of  "January  13,  $350"  succeeds  a  de- 
posit of  a  later  date,  if  the  deposits  were  made  by  him  in  their  con- 
secutive order  as  to  dates.  Further,  it  is  dear  tiiat,  if  the  plaintiff  ac- 
tually made  a  deposit  on  January  13th,  the  entry  thereof  would  not 
follow  one  of  January  16th,  unless  the  receiving  teller  deliberately 
skipped  a  Une  in  making  the  entry.  The  amount  claimed  by  him  to 
have  been  deposited  on  January  13th  is  conceded  by  him  to  have  been 
an  unusually  large  deposit,  and  although  he  states  when,  where,  and 
how  he  got  this  money,  and  that  he  carried  it  around  with  him  for 
several  weeks,  he  nevertheless  is  unable  to  state  the  exact  date  when  he 
made  the  deposit,  the  hour  when  made,  the  denomination  of  any  of  the 
bills,  whether  he  wrote  a  deposit  slip  in  the  bank  or  not,  or  explain  the 
peculiar  position  of  the  entry  in  his  pass  book,  which  he  says  he  looked 
at  after  it  was  made  by  the  receiving  teller. 

As  another  circumstance  tending  to  disprove  plaintiff's  claim  and  to 
substantiate  the  defendant's  position,  it  is  shown  that  January  13, 1906, 
fell  on  a  Saturday,  that  the  b^nk  was  open  for  the  receipt  of  de- 
posits only  from  10  a.  m.  to  12  m.,  that  the  regular  receiving  teller 
was  at  the  window  all  the  morning  of  that  day,  and  that  the  teller  knew 
nothing  whatever  about  the  receipt  of  any  money  from  the  plaintiff, 
A  man  named  Herlihy  was  the  receiving  teller  at  the  time.  The  plain- 
tiff admits  that  he  did  not  give  the  money  in  question  to  this  man, 
and  it  is  in  proof  that  Herlihy  did  'not  make  the  entry  of  January  13th. 
It  can  hardly  be  presimied  that  Herlihy  would  enter  in  plaintiff's  pass 
book  the  entry,  "January  16,  $30,"  before  one  of  "January  13,  $350," 
without  ascertainmg  why  and  how  the  latter  entry  got  into  the  book. 
The  plaintiff  is  the  only  witness  in  his  behalf.  He  is  strongly  inter- 
ested in  the  outcome  of  this  action.  The  defendant,  on  tiie  o^er  hand, 
was  supported  by  Lennon,  who  was  disinterested ;  Herlihy,  a  former 
receiving  teller,  but  no  longer  in  its  employ ;  Meehan,  the  bookkeeper 
by  whom  the  mistaken  ledger  entry  was  made ;  and  Szilgye,  the  clerk 
^  whom  it  was  transferred  to  the  plaintiff's  pass  book.  The  docu- 
mentary evidence  and  all  the  probabilities  surrounding  the  transaction 
in  question  are  contradictory  of  the  plaintiff's,  and  confirmatory  of  the 
■defendant's,  story. 

The  verdict  so  strongly  preponderates  against  the  plaintiff  as  to  in- 
dicate Inas  and  prejudice  on  the  part  of  the  jury,  and  the  judgment, 
must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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BBHRMANN  r.  ICABCDS. 
(Supreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

L  Brokers— CoMFKNSATion— Wren  Eabhkd. 

Where  a  purcbaser  procured  by  a  real  estate  broker  refuses  to  accept 
tbe  contract  proposed,  and  no  contract  of  purchase  Is  executed,  the  broker 
cannot  recover  commlselona,  whether  defendant,  who  employed  him,  had 
an  option  on  the  property  or  a  mere  authorization  to  sell  It 

[Bd.  Note. — ^For  cases  in  point,  gee  Gent  Dig.  toL  8,  Brokraa,  |  fits.] 

2.  SaHX— ByiDBROB— AOUISSIBILITT. 

Where^  in  an  action  by  a  real  estate  broker  tor  commissions  for  pro- 
curing a  purchaser  of  real  estate.  It  appeared  that  the  terms  of  sale  were 
not  given  by  defendant  at  the  time  the  broker  was  employed,  evidence  of 
occurrences  at  the  meeting  of  the  parties  resulting  in  the  purchaser  re- 
fusing to  accept  the  contract  proposed  was  admissible,  whether  defendant 
had  an  option  <m  the  property,  or  had  mere  autliorlty  to  sell  it 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Action  by  John  J.  Behrmann  against  Samuel  Marcus.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

See  102  N.  Y.  Supp.  467. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Abraham  J.  Herrick,  for  appellant. 
Willoughby  B.  Dobbs,  for  respondent 

GILDERSLEEVE,  P.  J.  The  plaintiff  and  the  defendant  are  real 
estate  brdcers.  Messrs.  Friedman  &  Raff  owned  property  at  228th 
street  and  the  White  Plains  Road,  in  the  borough  of  the  Bronx,  which 
they  desired  to  sell.  The  action  was  brought  to  recover  the  sum  of 
$150  as  commissions  for  procuring  for  the  defendant  a  purchaser  of 
said  property.  The  pleadings  are  oral.  The  plaintiff  alleges  "com- 
missions," and  the  defendant  "denies  every  allegation  contained  in 
the  complaint."  The  judgment  is  for  $160  and  costs.  Defendant 
appeals. 

It  is  undisputed  that  on  December  13,  1905,  the  defendant  called 
at  plaintiff's  office  and  told  him  that,  if  plaintiff  would  sell  the  prop- 
erty in  question  that  day  for  $9,200,  he  would  give  him  a  commission. 
The  parties  disagree  as  to  the  amount  of  the  commission  promised 
by  the  defendant.  The  conclusion  we  have  reached  renders  the  issue 
on  that  point  unimportant.  It  appears  from  an  exhibit  introduced 
by  defendant  that  he  was  authorized  by  the  owners  to  offer  the  prop- 
erty for  sale  at  $9,200,  good  until  December  13,  1905,  for  which  he 
was  to  have  a  commission  of  $200  when  the  sale  was  effected.  The 
plaintiff  testifies  that  defendant  stated  that  he  had  an  "option"  o» 
the  property.  The  defendant  swore  that  he  told  the  plaintiff  that 
he  had  an  "authorization"  to  sell  the  property.  Whatever  the  truth 
may  be  as  to  what  was  said,  by  reason  of  the  conversation  that  took 
place  plaintiff  procured  one  Houlihan  as  a  prospective  purchaser  and 
gave  defendant  a  check  for  $50  or  $100  (the  amount  does  not  clearly 
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appear)  to  bind  the  trade,  and  made  an  appointment  to  meet  that 
afternoon  at  3  o'clock  for  the  purpose  of  executing  a  formal  contract 
of  purchase  and  sale.  The  parties  met,  pursuant  to  appointment, 
at  the  office  of  Mr.  Stone,  a  lawyer  representing  the  owners.  There 
were  present  the  plaintiff  and  defendant,  Mr.  Houlihan,  his  lawyer, 
Mr.  O'Hara,  Mr.  Stone,  and  the  owners,  Friedman  &  RafF.  Mr. 
O'Hara,  on  behalf  of  Mr.  Houlihan,  would  not  accept  the  contract 
that  was  proposed  to  be  given,  and  no  contract  was  executed.  Mr. 
O'Hara,  when  called  by  plaintiff  in  rebuttal,  so  testified.  It  appears 
that  Mr.  Houlihan  was  a  man  of  means,  ready,  able,  and  willing  to 
make  the  purchase;  but  the  testimony  is  fatally  defective  in  failing 
to  show  his  willingness  to  buy  upon  the  terms  proposed. 

As  nearly  as  can  be  gathered  from  the  record,  the  learned  trial 
justice  concluded  that  the  defendant  represented  to  the  plaintiff  that 
he  had  an  "option"  on  the  property,  and  did  not  credit  the  defend- 
ant's testimony,  in  which  he  said  he  had  "an  authorization."  Having 
assumed  this  fact,  the  court  evidently  further  concluded  that  the  de- 
fendant was  acting  in  the  capacity  of  principal,  and  the  plaintiff,  in 
producing  Mr.  Houlihan,  brought  forward  a  purchaser  ready,  able, 
and  willing  to  enter  into  a  contract,  and  therefore  defendant  was 
liable  upon  his  promise  to  pay  the  plaintiff  a  commission.  This  state 
of  facts,  if  established,  did  not  make  the  defendant  liable.  The  trial 
court  seems  to  have  overlooked  an  essential  element  to  the  creation 
of  a  liability  for  a  commission  under  the  circumstances,  viz.,  an  agree- 
ment between  the  purchaser  and  vendor  upon  the  terms  of  sale.  Un- 
less their  minds  met  on  this  point,  no  sale  was  effected  and  no  com- 
mission earned.  This  is  true,  whether  the  defendant  did  or  did  not 
hold  an  option.  The  trial  court  excluded  substantially  all  that  oc- 
curred at  Mr.  Stone's  office  when  the  meeting  took  place  for  the  pur; 
pose  of  executing  the  contract  The  record  contains  the  following 
statements  by  the  court: 

"It  Is  in  tbe  testlmouy  that  the  party  was  willing,  ready,  and  able,  and  It 
bag  not  been  denied  by  your  people.    It  is  admitted  on  l>oth  sides." 

And  again: 

"Mr.  Behrmann  testified,  correctly  or  not,  that  he  was  there.  They  came 
down  with  a  certified  check,  and  it  is  not  denied  that  he  went  there  with  the 
("ertified  check,  and  Mr.  Marcus  employed  him  to  sell  this  proper^ — not  Mr. 
Raff  or  somebody  else.  Mr.  Marcus  either  employed  him,  or  did  not  employ 
him.    That  is  tbe  position." 

And  again: 

"I  will  exclude  all  testimony  as  to  any  proposed  contract  bemg  entered  Into 
at  tliat  office,  on  the  ground  that  Mr.  Marcus  told  Mr.  Behrmann  to  sell  this 
property." 

And  again: 

1  will  not  allow  anything  to  go  Into  the  record  that  took  place  down  tbere 
to  reference  to  selling  this  property.    •    •    •    I  do  not  care  anything  about 

This  ruling  was  error.  The  occurrences  at  Mr.  Stone's  office  bear- 
ing upon  the  question  of  the  meeting  of  the  minds  of  Houlihan  and 
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Friedman  &  Raff  were  competent  and  material.  Complete  terms  of 
sale  were  not  stated  by  defendant  at  either  of  the  interviews  between- 
plaintiff  and  defendant.  They  had  to  be  fixed,  even  if  defendant 
held  an  option  and  was  acting  in  his  own  behalf.  Mr.  Stone's  office 
was  the  place  named  for  settling  the  business.  The  plaintiff's  testi- 
mony in  reference  to  the  amount  of  cash  to  be  paid  is  that  the  de- 
fendant said :  "I  guess  $500  is  sufficient."  He  had  already  paid  a 
deposit  of  $60  or  $100,  and  yet  told  Houlihan  to  bring  down  a  certi- 
fied check  for  $500.  This  would  make  a  payment  of  $550  or  $600. 
There  is  no  evidence  of  any  definite  statement  by  the  plaintiff  of  the 
amount  of  cash  required  to  close  the  transaction.  Considering  the 
testimony  in  the  most  favorable  light  for  the  plaintiff,  it  cannot  be 
truthfully  said  that  the  minds  of  the  parties  had  met  on  all  the  terms 
of  the  sale.  No  agreement  had  been  reached  by  which  Houlihan 
had  assented  to  the  amount  of  mortgages,  the  character  of  the  deed, 
or  the  time  for  closing  the  title.  This  court  said,  in  reversing  a  judg- 
ment in  this  case  on  a  former  appeal  (102  N.  Y.  Supp.  467) : 

"Thus  tbe  transaction  dropped,  npon  the  failure  of  the  plaintiff  to  produce 
a  purchaser  ready  and  able  to  buy  the  property  upon  the  terms  laid  down  by 
the  sellers." 

It  may  be  repeated  in  disposing  of  the  present  appeaL  For  the 
reasons  above  stated,  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    AH  concur. 


(56  Misc.  Rep.  496.) 

LBWTT  ▼.  DRT  DOCK,  B.  B.  &  B.  R.  00. 

(Supreme  Oovrt,  Appellate  Term.    November  29,  1907.) 

Gajbbiebs— PABSBKOEBa— Who  abx  Pasbkngkbs— Paticent  of  Fare. 

Where  a  person  boarded  a  street  car  and  tendered  the  condnctor  a 
transfer  In  payment  of  his  fare,  he  was  a  passenger,  although  the  con- 
ductor refused  to  acc^t  the  transfer,  and  the  carrier  was  Uable  for  an  as- 
sault upon  him  by  the  conductor. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  9,  Carriers,  {  974.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Arthur  Lewyt  against  the  Dry  Dock,  East  Broadway  & 
Battery  Railroad  ([^mpany.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Jacob  (Gordon,  for  appellant 
William  E.  Weaver,  for  respondent 

PER  CURIAM.  The  plaintiff  testified  that  he  boarded  a  Second 
Avenue  car  at  Eighty-Sixth  street  and  asked  the  conductor  for  a  trans- 
fer to  Grand  street,  which  was  given  him  and  which  was  admitted  in 
evidence;  that  he  rode  to  Grand  street  and  boarded  a  Grand  Street 
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horse  car  operated  by  the  defendant,  and  when  his  fare  was  demanded 
offered  the  transfer  to  the  conductor,  who  said : 

"  This  transfer  is  no  good.'  That  I  would  have  to  pay  another  fare  or  get 
off;  and  I  told  him  that  I  would  get  ofT  when  the  car  stopped,  and  with  his 
foot  then  he  kicked  the  bundle  off  In  the  street,  and  he  gave  me  a  punch  In  the 
(re,  and  I  fell  down  from  the  car,  and  the  goods  were  mined." 

The  defendant  made  no  attempt  to  controvert  this  proof.  Judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff  appeals. 

It  is  urged  by  the  respondent  that  the  plaintiff  could  not  recover, 
as  he  was  not  a  passenger  for  hire.  This  position  cannot  be  upheld. 
The  plaintiff  had  boarded  the  car  as  a  passenger,  he  had  tendered  in 
payment  of  his  fare  a  transfer,  and,  upon  being  told  that  the  transfer 
was  of  no  value,  he  expressed  a  willingness  to  leave  the  car  as  soon 
as  it  could  be  stopped.  He  was  entitled  to  as  much  consideration  from 
the  servants  and  employes  of  the  defendant  as  though  he  had  actu- 
ally handed  tlie  conductor  the  fare  demanded.  The  defendant  owed 
him  the  duty  of  either  carrying  him  safely  to  his  destination  or  afford- 
ing him  a  reasonable  opportunity  to  alight.  Even  if  he  had  refused 
to  pay  his  fare  and  had  persisted  in  riding,  his  ejectment  for  nonpay- 
ment could  only  be  accomplished  by  resorting  to  no  more  force  than 
was  actually  necessary.  Under  the  facts  discfosed  the  plaintiff  proved 
a  cause  of  action,  and  the  judgment  rendered  has  absolutely  no  founda- 
tion. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


(58  Misc.  Rep.  587.) 

JOSIAS  V.  NIVOIS. 

(Supreme  Court,  Appellate  Term.    November  29,  IWl.y 

WsmsaEs— TBsnmHa  fbok  Mkuobandum. 

In  an  action  to  recover  commissions  under  a  contract  of  employni«it  Iv 
which  plaintiff  was  to  receive  B  per  cent,  on  all  sales  of  defendant's  pat- 
ent chronographs,  evidence  by  the  president  of  three  corporations  wblcb 
were  manufacturing  and  selling  the  chronographs  that  a  memorandum  in 
his  possession  shows  that  such  corporations  disposed  of  16,409  chrono- 
graphs was  Inadmissible^  where  the  memorandum  was  not  made  by  the 
president  at  the  time  of  the  sales,  and  he  did  not  make  the  sales,  or  have 
any  po^onal  knowledge  regarding  them. 

[Eld.  Note. — For  cases  In  point,  see  Cent  Dig.  ToL  60^  Witnesses,  |{  877, 
87&] 

Appeal  frwn  City  Court  of  New  York. 

Action  by  Herman  Josias  against  Victor  Nivois.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Harry  L.  Herzog  (Moses  Cowen,  of  counsel),  for  appellant 

Herbert  R.  Limburg,  for  respondent. 

ERLANGER,  J.  The  plaintiff  was  awarded  a  verdict  in  an  action; 
brought  to  recover  commissions  claimed  to  have  been  due  his  assignor 
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for  services  rendered  under  a  contract  of  employment  The  defend- 
ant is  the  owner  of  a  patent  stop  watch  attachment.  Plaintiflf's  as- 
signor, Simon  Goldsmith,  claims  that  he  was  employed  to  sell  chrono- 
graphs for  defendant  on  a  commission  of  5  per  cent,  on  all  sales, 
whether  made  by  him  or  by  any  person  acting  for  defendant  or  having 
the  right  to  manufacture  and  sell  the  chronographs.  The  defendant, 
admittin|f  the  employment,  contends  that  Goldsmith  was  to  receive  a 
commission  only  on  sales  made  or  effected  through  him,  and  that  he 
had  been  fully  paid  for  such  sales,  excepting  the  sum  of  $180,  being 
the  amount  of  commissions  on  sales  made  by  plaintiff's  assignor,  but 
collected  since  tiie  termination  of  their  relations.  The  issue  presented 
was  whether  the  defendant  agreed  to  pay  Goldsmith,  not  only  a  com- 
mission on  sales  which  he  made,  but  on  sales  with  which  he  had  abso- 
lutely nothing  to  do,  and,  indeed,  which  were  made  by  third  par- 
ties, who  had  simply  acquired  a  license  to  use  defendant's  patent  in 
connection  with  the  manufacture  of  watches. 

Plaintiflf's  case  rests  entirely  upon  his  own  testimony.  The  commis- 
sions were  paid  mraithly.  Wnen  the  first  pajrment  was  made,  on  Feb- 
ruary 11,  1905,  a  statement  was  prepared,  setting  forth  in  detail  the 
names  of  the  parties  to  whom  sales  had  been  made  and  the  sums  col- 
lected, and  underneath  the  total  was  the  percentage  sta'ted,  "6%,"  and 
a  computation  showing  the  amount  due  to  be  $32.17,  below  whidi  was 
the  following,  in  the  handwriting  of  the  plaintiff : 

"Oommisslon  on  sales  expires  by  mutual  agreement  on  December  15,  1906. 
Bills  remaining  unpaid  on  tbat  date  still  entitled  to  same  commlsslonB  to  be 
paid  to  me  as  soon  as  received,  and  on  all  sales  tbat  I  make  and  accepted  by 
Victor  Nlvois  up  to  December  15,  1905. 

"Wit :    S.  L.  Johnston.  Simon  Ooldsmltta." 

Prior  to  the  signing  of  this  paper,  and  on  July  13,  1904,  defendant 
entered  into  an  agreement  with  the  New  York  Standard  Watch  Com- 
pany, by  which  that  company  was  to  manufacture,  sell,  and  deliver  to 
defendant  100,000  watch  movements  with  stop  watch  attachments  un- 
der the  patent  owned  by  defendant,  for  $3.36  each  for  the  seven-jewel 
movement,  and  $3.75  each  for  the  ten-jewel  movement  Of  this  com- 
pany one  Zurbrugg  was  president.  He  was  also  president  of  a  corpo- 
ration known  as  the  "Keystone  Watch  Case  Company"  and  of  the 
Philadelphia  Watch  Case  Company.  On  December  30,  1904,  a  license 
was  granted  by  defendant  to  the  Keystone  Company  (which  recited 
the  agreement  of  manufacture  made  with  the  Standard  Company), 
granting  to  that  company  a  license  to  use  the  patented  attachment  for 
export  business  only,  on  a  royalty  of  50  cents  to  defendant  on  each 
watch  movement  sold  by  the  Keystone  Company ;  and  on  January  25, 
1905,  a  similar  license  was  gfranted  to  the  Philadelphia  Watch  Case 
Company.  It  should  be  noticed  that  these  three  agreements  antedated 
the  paper  writing  executed  by  Goldsmith.  In  December,  1905,  when 
the  final  monthly  statement  was  rendered  of  sales  made  by  Goldsmith, 
upon  which  he  received  his  commissions,  he  claimed  commissions  on 
the  export  sales  made  by  the  Keystone  and  Philadelphia  Companies 
and  all  sales  made  by  defendant.  His  right  thereto  being  disputed,  he 
assigned  his  claim  to  the  plaintiff,  who  cc«nmenced  this  action. 

It  does  not  appear  that  prior  to  December,  1905,  when  the  last  pay- 
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ment  of  commissions  then  due  Goldsmith  was  made,  he  demanded  or 
claimed  to  be  entitled  to  commissions  on  the  export  sales  made  by  the 
Keystone  and  Philadelphia  Companies  under  their  licenses.  While 
Goldsmith  testified  that,  embraced  in  the  monthly  statements  itemizing 
the  sales  made  and  upon  which  the  5  per  cent,  commission  was  calcu- 
lated, there  were  included  sales  not  made  directly  by  him,  it  appears 
that  in  those  instances  the  names  of  such  customers  appeared  upon  a 
list  which  he  submitted  to  defendant,  and  thereafter,  when  any  sales 
were  made  through  correspondence  by  defendant  with  persons  on 
such  list,  the  commission  was  allowed  by  defendant  and  included  in 
the  sales  upon  which  the  monthly  calculation  was  made.  There  seems 
to  have  been  no  discussion  on  the  subject  between  the  parties,  but  the 
defendant  assumed  that  plaintiff's  assignor  was  entitled  to  a  com- 
mission whenever  a  sale  resulted  from  correspondence  with  a  person 
on  the  list  of  possible  customers  furnished  or  submitted  to  him  by 
Goldsmith.  There  is  no  explanation  made  by  Goldsmith  why,  during 
the  entire  period  of  employment,  he  made  no  demand  or  claim  for  com- 
mission upon  the  export  trade  of  defendant's  licensees,  and  the  only 
explanation  made  of  the  paper  writing  of  February  11,  1905,  which 
limits  the  commissions  to  sales  made  by  Goldsmitii,  is  that  he  was 
forced  to  sign  the  paper,  but  without  any  very  clear  explanation  of 
the  nature  of  the  coercion  used. 

When  it  is  considered  that  the  writing  above  quoted  is  Goldsmith's 
own  phrasing,  and  that  the  body  as  well  as  the  signature  are  in  his 
handwriting,  and  that  no  objection  was  raised  to  its  form  intermediate 
its  execution  in  February  and  the  termination  of  the  relations  in  De- 
cember, it  would  seem  that  the  plaintiff  should  have  sustained  the 
claim  of  Goldsmith  having  been  "forced"  to  execute  the  paper  by 
some  fact  or  circumstance  in  addition  to  Goldsmith's  general  state- 
ment that  his  act  was  not  voluntary.  In  addition  to  the  defendant's 
evidence,  the  witness  to  the  writing,  Sadie  L.  Johnston,  who  at  the 
time  of  tile  trial  was  no  longer  in  defendant's  employ,  fairly  met  Gold- 
smith's statement  that  he  was  driven  or  "forced"  to  sign  the  paper. 
Under  the  licenses  which  defendant  granted  to  the  Keystone  and 
Philadelphia  Companies,  he  had  no  control  over  the  sales  made  by 
those  companies,  receiving  simply  a  royalty  of  50  cents  on  each  watch 
movement  sold  by  them;  and  yet  plaintiffs  claim  for  commissions 
is  founded,  not  upon  the  royalty,  but  upon  the  selling  price  of  the 
chronographs  at  the  rate  of  $3.35  on  the  seven-jewel  movement,  and 
$3.75  on  the  ten-jewel  movement.  As  the  defendant's  royalty  from 
the  Keystone  and  Philadelphia  Companies  was  only  50  cents  on  each 
movement  sold,  irrespective  of  whether  it  was  a  seven-jewel  or  ten- 
jewel  movement,  if  Goldsmith's  story  is  correct,  he  was  to  receive 
about  one-third  of  the  amount  realized  by  his  employer,  and  this,  too, 
on  licenses  granted  without  any  assistance  from  him  and  on  sales 
effected  by  the  licensees. 

It  is  not  necessary  for  us  to  determine  whether  the  plaintiff  made 

out  his  case  by  that  fair  preponderance  of  evidence  which  is  required 

to  sustain  a  verdict,  because  of  errors  committed  by  the  trial  justice 

to  which  reference  will  be  made.     Neither  is  it  necessary  for  us  to 
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determine  on  this  appeal  whether  the  paper  writing  of  February  11, 
1905,  embodies  all  the  elements  of  a  contract,  so  as  to  exclude  the 
parol  evidence  offered  by  plaintiff,  contradictory  of  the  writing.  It 
may  be  mentioned,  however,  that  the  contention  of  the  respondent 
that  the  writing  on  its  face  indicates  that  the  parties  did  not  intend 
thereby  to  completely  set  forth  all  the  terms  of  the  employment,  be- 
cause it  did  not  specify  the  rate  of  commission,  nor  the  term  of  the 
hiring,  overlooks  tiie  account,  which  precedes  the  writing  above  quot- 
ed, but  is  part  thereof,  showing  that  the  commission  is  figured  at  5 
per  cent,  and  that  the  term  expires  on  December  15,  1905.  But,  if 
it  was  not  a  binding  contract,  it  is  very  persuasive  evidence  that  the 
parties  understood  that  the  commissions  were  to  be  paid  only  on  the 
sales  made  by  Goldsmith. 

It  was  essentially  a  part  of  plaintiff's  case  to  prove  the  number  of 
sales  of  chronographs  made  by  the  Keystone  and  Philadelphia  Com- 
panies, in  order  to  fix  the  amount  of  the  commissions  upon  which 
plaintiff  founded  his  right  to  recover.  For  that  purpose  he  read  in 
evidence  the  deposition  of  Zurbrugg  taken  at  plaintiff's  instance. 
Zurbrugg  was  asked  to  state  how  many  chronographs  were  manufac- 
tured by  the  New  York  Standard  Watch  Case  Company  up  to  Decem- 
ber 16,  1905,  and  how  many  of  said  chronographs  of  seven  jewels 
and  how  many  twelve-jewel  chronographs  had  been  sold,  and  to  whom 
they  had  been  delivered.    To  this  the  witness  answered: 

"I  have  a  memorandnm  according  to  which  the  New  York  Standard  Com- 
pany sold  to  Victor  NlTOls,  ap  to  December  IS,  1905,  12,886  dironographs ; 
up  to  the  same  date,  to  the  Philadelphia  Watch  Case  Company,  2,177;  the 
Keystone  Watdtt  Case  Company,  1,396.  I  do  not  know  bow  they  were  divided 
as  to  jewels.  There  have  been  some  manufactured  since  that,  bat  I  could 
not  say  how  many.    I  hare  not  the  faintest  idea." 

A  proper  objection  was  made,  both  to  the  interrogatory  and  to  the 
answer,  and  a  motion  was  made  to  strike  out  the  answer,  which  was 
denied,  and  an  exception  was  noted  to  the  court's  ruling.  It  is  quite 
evident,  from  the  witness'  answer,  that  he  was  simply  reading  from  a 
memorandum.  Undoubtedly,  a  witness  may,  while  under  examina- 
tion, refresh  his  memory  by  referring  to  any  writing  made  by  himself 
at  tfie  time  of  the  transaction  concerning  which  he  is  questioned,  or 
so  soon  afterwards  that  it  is  probable  that  the  transaction  was  at  that 
time  fresh  in  his  memory  (Stephen's  Digest  of  Evidence,  art.  136)  ; 
and  he  may  use  a  memorandum,  no  matter  by  whom  or  when  made, 
to  refresh  his  recollection,  if,  after  refreshing  his  recoUection,  he  can 
testify  from  memory  (Howard  v.  McDonough,  77  N.  Y.  692;  Rath- 
borne  v.  Hatch,  80  App.  Div.  115-118,  80  N.  Y.  Supp.  347;  Wise  v. 
Phenix  Fire  Ins,  Co.,  101  N.  Y.  637,  4  N.  E.  634).  But  here  the 
witness  did  not  testify  from  memory,  nor  use  the  memorandum  to 
refresh  his  recollection.  It  did  not  appear  that  he  made  the  sales, 
or  had  any  personal  knowledge  regarding  them.  His  evidence  would 
indicate  that  he  had  no  personal  Imowledge  concerning  the  sales,  be- 
cause he  had  not  "the  faintest  idea"  how  many  chronographs  had 
been  manufactured  since  December  15,  1906,  and  did  not  know  how 
those  which  were  sold  prior  to  that  date  were  divided  as  to  jewels. 
He  amply  testified  that  he  had  a  memorandum  according  to  which  the 
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Standard  Company  had  made  sales  in  the  amount  stated  by  him,  with- 
out proof  of  tiie  correctness  of  the  items. 

The  injury  to  the  appellant  through  this  error  of  the  learned  trial 
justice  is  intensified,  when  the  record  is  examined  and  found  to  be 
barren  of  any  other  evidence  of  the  amount  of  sales  made  by  these 
various  companies,  and  upon  which  a  recovery  was  secured.  The 
plaintiff's  assignor  on  his  cross-examination,  stated  that  other  than 
the  sales  made  by  himself,  concerning  which  there  was  no  dispute,  he 
only  knew  of  the  sales  by  the  defendant's  licensees  from  information 
furnished  him  by  Mr.  Zurbrugg,  to  whose  deposition  we  have  referred. 
Indeed,  the  trial  justice  thought  that  "there  should  appear  better  evi- 
dence than  the  witness  (Goldsmith)  has  given  upon  this  point  upon 
the  number  of  sales  by  each  of  these  concerns."  On  objection  made, 
be  stated  that  the  testimony  of  Goldsmith  as  to  these  sales  was  simply 
based  on  statements  made  by  Zurbrugg  in  his  deposition,  and  that 
it  was  quite  evident,  from  the  cross-examination  of  the  witness,  that 
he  could  not  g^ve  any  testimony,  other  than  by  hearsay,  on  the  sub- 
ject of  the  sales  made  by  the  Standard,  Keystone,  or  Philadelphia  Com- 
panies. The  verdict,  tfierefore,  rested  entirely  upon  the  evidence  of 
Zurbrugg,  which  was  erroneously  admitted. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

I^VENTRITT,  J.,  concurs.    GILDERSLEEVE»  P.  J,  concurs 

in  result. 


JOSIAS  ▼.  NIVOIS. 
(Bnpreme  Cknirt,  Appellate  Term.    Norember  29,  1907.) 

Afpuia-Riobt  ot  Bxtikw— BaroPFEL— Bntbt  bt  Appkli^nt  of  Obdkb. 

Where  an  order  dmylng  an  application  to  vacate  and  eet  aside  a  verdict 
and  the  Judgment  entered  thereon  recites  that  It  was  entered  upon  de- 
fendanf B  motion,  he  cannot  appeal  therefrom. 

lEd.  Nots. — ^For  cases  In  point,  see  Cent  Dig.  toL  2,  Appeal  and  Error, 
I OTO.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Herman  Josias  against  Victor  Nivois.  From  an  order 
denying  defendant's  motion  to  set  aside  a  verdict,  he  appeals.  Appeal 
dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Harry  L.  Herzog  (Moses  Cowen,  of  counsel),  for  appellant 
Herbert  R.  Limburg,  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  an  order  denying  his 
api^cation  to  vacate  and  set  aside  the  verdict  in  this  action,  and  the 
judgment  entered  thereupon,  for  the  special  reasons  mentioned  in  the 
notice  of  motion.    The  order  recites  that  it  was  entered  upon  his  mo- 
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tion.    The  order  is  not  appealable.     Raymond  v."  Tiffany,  115  App. 
Div.  350,  100  N.  Y.  Supp.  807.    The  appeal  must  therefore  be  dis- 
missed. 
Appeal  dismissed,  with  $10  costs  and  disbursements. 


HAIiPEKN  et  al.  T.  SHBRMAN. 

(Supreme  Court,  Appellate  Term.    November  29,  1007.) 

FsocBss— Sksviok— Etidknok. 

Evidence  held  Buffldent  to  support  a  finding  that  process  bad  been  duly 
and  personaly  served  on  defendant 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  40,  Process,  §S  2(ffi- 
205.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Max  Halpem  and  others  against  Oscar  Sherman.  From 
a  Municipal  Court  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Edward  Snyder,  for  appellant. 

Benjamin  F.  Sdireiber,  for  respondents. 

PER  CURIAM.  The  defendant  appeals  upon  the  ground  that  no 
service  of  the  summons  was  ever  made  upon  him,  and  submits  affida- 
vits in  support  of  his  contention.  The  respondent  also  submits  the 
affidavit  of  the  person  who  served  the  summons,  who  testifies  posi- 
tively to  the  time  and  place  of  the  service  and  to  his  acquaintance  with 
the  defendant  served.  This  witness  is  corroborated  by  a  person  who 
testifies  that  he  was  with  the  person  making  the  service,  and  heard 
him  address  the  defendant  by  his  name,  and  saw  him  hand  him  the 
copy  of  the  summons  in  this  action.  The  affidavits  submitted  uphold 
the  respondent's  contention.  The  appeal  must  be  dismissed,  leaving  the 
appellant  to  apply  to  the  court  below  to  open  his  default 

Appeal  dismissed,  with  $10  costs. 


HAPGOODS  V.  LYNCH. 
(Supreme  Court,  Appellate  Term.    Nov^nber  29,  1907.) 

BBOKKKS— ElCFLOrUKNT  AOENOT— COUMISSIONS. 

Where  plaintiff,  an  employment  agency,  obtained  a  temporary  position 
for  defendant  plalntifl  was  entitled,  both  under  Employment  Agency  I^aw, 
Laws  1007,  p.  589,  c.  327,  f  6,  and  the  terms  of  the  agreement  betwe^i  the 
parties,  to  10  per  cait  of  defendant's  salary. 

Appeal  from  Municipal  Coiu^,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Hapgoods  against  Morice  A.  Lynch.  From  a  Municipal 
Court  judgment  for  defendant,  plaintiff  appeals.  Reversed.  Judg- 
ment ordered  for  plaintiff. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  I^VENTRITT  and 
ERLANGER,  JJ. 

H.  B.  Bradbury,  for  appellant 
James  J.  Quill,  for  respondent. 

PER  CURIAM.  The  court  below  found  in  favor  of  defendsuit  upon 
the  disputed  question  of  fact  as  to  whether  the  position  obtained  by 
him  was  a  temporary  one  or  not.  It  follows  from  that  finding  that 
the  plaintiff  became  entitled  by  the  terms  of  the  agreement  between 
the  parties,  as  well  as  by  the  provisions  of  the  employment  agency  law 
(Laws  1907,  p.  689,  c  327,  §  5),  to  10  per  cent,  of  the  defendant's 
salary.    It  was,  therefore,  error  to  render  judgment  for  the  defendant. 

The  judgment  is  reversed,  and  in  modification  a  judgment  ordered 
in  favor  of  the  plaintiff  for  the  sum  of  $3.13  and  $5  costs  in  the  court 
below,  and,  as  modified,  affirmed,  without  costs  of  this  appeal  to  either 
par^. 


FEIiD  T.  PLATT. 
(Supreme  Oonrt,  Appellate  Term.    November  29,  1807.) 

CaBBIERS— I>08S   OF   GOODS — iKBTBUOnONS. 

Wbere,  In  an  ordinary  baggage  case,  there  was  no  afiBrmatlve  proof  that 
plaintiff's  agent,  to  wbom  the  carrier's  receipt  was  delivered,  was  ignorant 
of  Ita  contents,  the  refusal  to  charge  that  the  burden  was  on  plaintiff  to 
establish  Bnch  ignorance  was  reversible  error. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Simon  Feld  against  Eaward  T.  Piatt,  as  treasurer,  etc., 
of  the  United  States  Express  Company.  From  a  judgment  for  plain- 
tiff for  $531.64,  and  fr<»n  an  drder  denying  a  motion  to  set  aside  the 
verdict  and  for  a  new  trial,  and  to  reduce  the  verdict  to  $50,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

O'Brien,  Boardman,  Piatt  &  Dunning  (George  W.  Field  and  Rus- 
sell H.  Robbins,  of  counsel),  for  appellant. 

Leidy  &  Goodstein  (Herman  B.  Goodstein,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  This  is  the  ordinary  "baggage  case."  There  was 
no  affirmative  proof  that  the  plaintiff's  agent,  to  whom  the  receipt  was 
delivered,  was  ignorant  of  its  contents.  Therefore  the  request  to 
charge  that  the  burden  was  on  the  plaintiff  to  establish  such  ignorance 
was  proper,  and  its  refusal  error. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  al»de  the  event. 
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TCTFUa  r.  HAYB8  et  aL 
fSnpreme  Ooort,  Appellate  Twin.    November  29,  ISOT.) 

1.  Fbaudui,bnt  OonvKTAnoxs— RKTEHiion  or  PoaeKssioir— Pbkbuhptioit. 

Where  a  picture  1b  not  delivered  nnder  an  alleged  sale,  and  no  wrUtea 
evlden9e  of  the  transfer  of  title  exists,  the  sale  will  be  presumed  fraud- 
ulent and  void  as  to  creditors;  and,  under  the  repress  provisions  of  Per- 
sonal Property  Law,  Laws  1897,  p.  511,  c.  417,  |  25,  this  presumption  will 
become  conclusive,  unless  the  person  claiming  the  property  affirmatively 
shows  that  the  sale  was  made  In  good  faith,  and  not  to  defraud  cred- 
itors. 

[Bd.  Note. — ^By>r  cases  In  point,  see  Cent  Dig.  vol.  24,  Fraudulent  Oon- 
veyahoes,  H  800,  81&1 

2.  Saio— Aonons— QirBSTioN  ros  Jvst—Qood  Faith  or  Pasties. 

In  an  action  against  a  sheriff  for  levying  upon  a  picture,  claimed  by 
plaintiff,  which  was  In  possession  of  the  execution  ^tor,  the  question 
whether  the  picture  had  been  sold  by  the  debtor  to  plaintiff  in  good  ftiltli, 
and  not  to  defraud  creditors,  field,  under  tl^  evidence,  a  question  for  the 
Jury. 

[Ed.  Nota — For  cases  in  point,  see  Cent.  Dig.  voL  24,  Fraudulent  Gon- 
reiyances,  SS  023-932.] 

Appeal  from  Cihr  Court  of  New  York,  Trial  Term. 

Action  by  Silas  Tuttle  against  Nicholas  Hayes,  as  sheriff,  and  oth- 
ers. From  a  judgment  of  dismissal,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  L,  and  LEVENTRITT  and 
ERI^NGER,  JJ. 

Joseph  M.  Williams,  for  appellant. 

Thompson  &  Warren,  for  respondents. 

PER  CURIAM.  The  defendant  Hayes,  as  sherifiF,  levied  upon  a 
certain  picture  under  an  execution  upon  a  judgment  against  one  Mrs. 
Dunne,  in  whose  possession  the  picture  was.  Plaintiff  claims  to  have 
bought  the  picture  from  Mrs.  Dunne  prior  to  the  levy.  No  bill  of  sale 
or  other  written  evidence  of  the  transfer  of  title  from  Mrs.  Dunne  to 
plaintiff  existed,  and  the  picture  was  never  delivered  to  plaintiff,  but 
remained  in  the  possession  of  Mrs.  Dunne.  Under  these  circumstan- 
ces the  presumption  arises  that  the  transfer  was  fraudulent  and  void 
as  against  the  creditors  of  Mrs.  Dunne,  which  presumption  became 
conclusive  of  such  fraud,  unless  plaintiff  affirmatively  showed  that  it 
was  a  bona  fide  sale,  made  in  good  faith,  and  not  to  defraud  credit- 
ors. Personal  Property  Law,  1897,  p.  511,  c  417,  §  25.  The  court 
dismissed  the  complaint.     Plaintiff  appeals. 

So  far  as  the  facts  relating  to  the  sale  are  concerned,  plaintiff's  tes- 
tunony  is  undisputed.  The  only  evidence  of  defendant  is  as  to  the 
value  of  the  picture,  and  the  claim  that  it  was  left  by  Mrs.  Dunne  in 
her  apartment  when  she  moved,  and  that  plaintiff  did  not  call  to  claim 
it.  The  evidence  of  plaintiff  is  that  Mrs.  Dunne  asked  for  a  loan  of 
$100,  that  he  refused  to  give  it,  and  that  she  then  offered  him  the 
picture,  which  she  stated  was  worth  $500;  that  inquiry  led  him  to 
doubt  that  it  was  worth  so  much,  and  finally  he  agreed  to  pay  her  $100 
for  the  picture;   that  he  gave  her  this  sum  and  said  he  would  call 
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the  next  day  for  the  picture;  that  he  sent  an  expressman  for  it  within 
a  day  or  two ;  that  tne  expressman  did  not  get  it ;  and  that  he  did  not 
send  again.  A  check  for  the  $100  so  paid  to  Mrs.  Dunne  was  intro- 
duced in  evidence.  Mrs.  Dunne  herself  testified  that  she  sold  the  pic- 
ture to  plaintiff,  through  her  daughter,  to  whan  she  gave  directions 
for  the  sale,  and  who  corroborates  her  statement,  and  admits  receiv- 
ing the  $100  from  the  plaintiff.  Even  assuming  that  it  was  the  intent 
of  Mrs.  Dunne  to  defraud  her  judgment  creditors  by  selling  the  pic- 
ture to  plaintiff  before  it  could  be  seized  by  the  sheriff,  still  there 
is  nothing  to  indicate  knowledge  of  such  mtent  on  the  part  of  plain- 
tiff, who  paid  a  valuable  consideration  for  the  picture.  Upon  the  one 
side  there  is  the  statutory  presumption  of  fraud,  and  on  the  other 
the  testimony  of  the  vendee  and  vendor  tending  to  repel  such  presump- 
tion. A  question  of  fact  was  therefore  presented,  which  should  have 
been  submitted  to  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  die  event 


(K  mac.  Rep.  49&) 

BAUMSTEHN  r.  NBW  ZORK  CITT  RT.  CO. 

(Supreme  Ooort,  Appellate  Term.    November  29,  1907.) 

L  CuwiBBS— Stbxjct  Railboadb— Acts  or  Cokduotob— Ajssattlt  on  Paeuun- 


A  carrier  Is  absolutely  liable  aa  an  insurer  for  Injuries  to  a  passenger 
from  an  aggravated  assault  perpetrated  by  the  carrier's  conductor,  fol- 
lowed by  tbe  passenger's  arrest. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  rol.  9,  Carriers,  §§  1121- 
1123.] 
2.  OouBT»— MuKioiPAi.  CouBT— Jurisdiction. 

The  Municipal  Court  bas  Jurisdiction  of  an  action  by  a  passenger  on  a 
street  car  against  the  carrier  for  an  aggravated  assault  followed  by  his 
arrest  committed  and  caused  by  the  carrier's  conductor. 

I.  CaKBIEBS— ASSAtTLT  ON   PASSKNQEB— PI.BADINO. 

Where  a  complaint  against  a  carrier  for  injuries  to  a  passenger  alleged 
the  passenger's  unwarranted  arrest  caused  by  the  conductor,  it  was  com- 
petent to  show  botb  tbe  arrest  and  an  unwarranted  assault  committed 
on  the  passenger  by  the  conductor,  though  the  complaint  was  silent  as  to 
tbe  assault;  it  t>elng  within  the  power  of  the  court  to  have  ordered  an 
amendment  of  the  complaint  to  conform  to  the  proof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Max  Baumstein  against  the  New  York  City  Railway 
CcMupany.  From  a  Municipal  Court  judgment  dismissing  plaintiff's 
complaint  on  the  merits,  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Morris  Meyers,  for  appellant. 
William  E.  Weaver,  for  respondent. 

PER  CURIAM.  On  April  3,  .1906,  plamtiff  was  a  passenger  on 
one  of  defendant's  cars.    At  the  time  of  paying  the  fare  of  himself 
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and  one  Lipman  Kuku  he  requested  the  conductor  to  give  him  two 
transfers.  This  request  was  several  times  repeated.  Instead  of  giv- 
ing the  transfers,  the  conductor  assaulted  both  the  plaintiff  and  Kuku, 
and,  in  the  language  of  plaintiff,  "he  punched  me  off  the  platform 
and  Lipman  Kuku  went  down."  The  conductor,  not  content  with  the 
assault,  caused  both  to  be  arrested  and  taken  to  the  station  house. 
After  plaintiff  proved  his  case,  not  alone  by  his  evidence,  but  by 
the  evidence  of  an  eyewitness  to  the  assault,  a  motion  was  made  to 
dismiss  the  complaint  upon  the  ground  "that  the  plaintiff  has  not 
made  out  facts  sufficient  to  constitute  a  cause  of  action."  The  mo- 
tion was  granted,  and  the  complaint  dismissed  upon  the  merits. 

The  dismissal  was  unwarranted,  and  upon  the  established  facts 
plaintiff  was  entitled  to  recover.  A  more  flagrant  violation  of  a  duty 
owed  by  a  carrier  to  a  passenger  could  hardly  be  conceived.  No  at- 
tempt was  made  to  contradict  the  evidence  offered.  The  assault,  ac- 
cording to  plaintiff's  story,  was  an  aggravated  one,  followed  by  his 
arrest,  and  upon  what  theory  it  was  determined  that  for  the  indig- 
nities inflicted  upon  him  the  defendant  could  not  be  held  does  not 
appear.  In  Busch  v.  Interborough  R.  T.  Co.,  187  N.  Y.  388,  at  page 
392,  80  N.  E.,  at  page  198,  the  court,  quoting  from  Thompson  on 
Negligence,  said: 

"A  carrier  Ib  liable  absolutely  as  an  Insurer  for  the  protection  of  a  passenger 
against  assaults  and  Inmilts  at  tbe  hands  of  bis  own  servants,  because  he  con- 
tracts to  carry  the  passenger  safely  and  to  give  him  decent  treatment  en  route. 
Hence  an  unlawful  assault  or  an  Insult  to  a  passenger  by  his  servant  is  a  vio- 
lation of  his  contract  by  the  very  person  whom  he  has  employed  to  carry  It 
out." 

And  in  that  case  it  was  ruled  that  the  Municipal  Court  had  juris- 
diction of  such  an  action.  While  the  complaint  is  silent  as  to  the 
assault,  the  proof  is  clear  on  the  subject,  and  it  was  competent  to 
show  both  the  assault  and  arrest  under  the  allegations  of  the  complaint. 
If  the  complaint  was  dismissed,  because  in  the  court's  view  the  ar- 
rest and  malicious  prosecution  alone  were  made  the  issuable  fact,  it 
was  within  its  power  to  have  ordered  an  amendment  to  conform  to 
the  proof,  so  as  to  promote  substantial  justice.  The  dismissal  of 
the  complaint  cannot  be  sustained. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


HOWARD  V.  8ATTLEB  et  al. 

(Supreme  Oourt,  Appellate  Term.    November  29,  1907.) 

CtoUBTB— Appkai.— Dkoisions  Review abue—Obdeb  of  Munioipai.  Ooubt. 

An  appeal  will  not  lie  to  the  Appellate  Term  for  an  order  of  the  Mu- 
nicipal Court  directing  that  an  interlocutory  Judgment  be  entered. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Robert  R.  Howard  against  Gustave  Sattler,  impleaded, 
etc.  Judgment  for  plaintiff,  and- defendant  Sattler  appeals.  Appeal 
dismissed. 
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Argued  before  GILDERSLEEVE,  P.  T.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 
H.  Cooper,  for  appellant. 
H.  N.  Wessel,  for  respondent. 

PER  CURIAM.  Notwithstanding  the  notice  of  appeal  herein  re- 
cites that  the  defendant  Sattler  appeals  from  an  "interlocutory  judg- 
ment entered  herein  on  the  30th  day  of  October,  1906,"  no  such  judg- 
ment appears  to  have  been  entered.  There  is  an  order  bearing  that 
date,  directing  that  "an  interlocutory  judgment  be  entered,"  etc. ;  but 
the  record  contains  no  interlocutory  judgment.  An  appeal  will  not 
lie  from  an  order  only.  Muttart  v.  Muttart  (Sup,)  93  N.  Y.  Suf^. 
468.    It  must  be  from  the  judgment 

Appeal  dismissed,  with  $10  costs. 


RAIMS  T.  PBNZA. 
(Supreme  Court,  Appella'te  Term.    November  29,  1907.) 

Tbui^Tbiai,  bt  Coxrar— Ddtt  of  Coubt— Dibiction  of  Vksdici. 

Where,  In  an  action  for  two  weeks'  salary  due  under  a  parol  contract 
of  employment  terminated  by  plaintiff  giving  <tlie  required  notice,  defend- 
ant gave  evidence  tbat  the  contract  was  not  to  terminate  until  a  8i>eclfled 
time,  and  that  before  that  time  plaintiff  stated  that  he  was  forced  to 
break  his  contract,  and  agreed  that  he  would  leave  the  employment  for 
two  weeks  and  leave  the  salary  with  defendant,  to  be  retained  as  liqui- 
dated damages  If  he  tailed  to  return  and  complete  the  contract,  the  action 
of  the  court  in  refusing  to  hear  further  evidence  and  rendering  Judgment 
for  plaintiff  was  error  calling  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  46,  Trial,  §§  390-305.] 

Appeal  fr<»n  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Giovanni  Raims  against  Raffaele  Penza.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

•Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Morris  Meyers,  for  appellant. 

Giuse{^  L.  Maggio,  for  respondent 

PER  CURIAM.  The  plaintiff,  an  actor,  sued  on  oral  complaint  to 
recover  two  weeks'  salary.  The  defendant  pleaded  a  general  denial 
and  "breach  of  contract."  The  evidence  of  the  plaintiff  tended  to 
iufipon  his  contention  that  the  contract  of  hiring  was  for  an  indefinite 
period,  and  that  it  reserved  to  him  the  privilege  of  cancellation  upon 
two  weeks'  notice,  which  notice  he  gave.  The  defendant,  to  establish 
his  defense,  submitted  proof  that  the  contract,  made  in  January,  1907, 
was  not  to  terminate  until  the  following  May ;  that  in  the  latter  part  of 
January  the  plaintiff  stated  that  he  was  forced  to  break  his  contract  in 
«der  to  work  at  a  rival  hall ;  that  he  (the  defendant)  insisted  that 
the  plaintiff  was  under  contract  until  May  1st,  whereupon  the  plaintiff 
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agreed  that  he  would  go  to  the  other  hall  for  two  weeks,  and  that  he 
would  leave  two  weeks'  salary  with  the  defendant,  to  be  retained  as 
liquidated  damages  if  he  failed  to  return  and  complete  his  ccmtract. 

The  defendant's  version  of  the  employment  was  supported  by  the 
testimony  of  a  disinterested  witness,  and  his  testimony  as  to  the  cir- 
cumstances and  conditicMis  under  which  the  plaintiff  left  in  January 
was  corroborated  by  another  disinterested  witness.  This  evidence 
certainly  required  some  explanation  on  the  part  of  the  plaintiff;  but, 
without  calling  upon  him  to  offer  any  evidence  to  rebut  the  defendant's 
proof,  the  court  at  the  close  of  the  defendant's  case  abruptly  ordered 
the  last  witness  to  "step  down,"  and  stated : 

"I  will  hear  no  more  wltneasea  in  this  case;  Judgment  for  the  plaintiff, 
132." 

It  is  unnecessary  to  comment  on  the  character  or  weight  of  the  evi- 
dence adduced.  Suffice  it  to  say  that  the  action  of  the  trial  judge  was 
neither  proper  nor  calculated  to  subserve  the  ends  of  substantial  jus- 
tice. The  defendant  was  thereby  deprived  of  his  day  in  court,  and  he 
is  entitled  to  have  the  issue  which  he  presented  tried. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event' 


(56  Misc.  Rep.  484.) 

80HANO  T.  8TOROH. 

(Siipreme  Oonrt,  Appellate  Term.    November  29.  1907.) 

BaoKKK»-C!oiiins8iONS— When  Babiikd. 

Wbere  a  broker's  efforts  to  procnre  a  pnrchaser  fall  because  of  the  par- 
chaser's  refusal  to  purchase  on  the  terms  fixed  by  the  broker,  and  the 
negotiations  between  than  are  broken,  the  fact  that  the  owner  subse- 
quently negotiated  with  the  purchaser,  and  effected  a  sale  to  him  in  con- 
sequence of  modifying  the  terms  thereof,  does  not  entitle  the  broker  to 
his  commissions. 

[Ed.  Note. — For  caaea  In  point,  see  Cent  Dig.  voL  8,  Brokers,  H  6S, 
69.] 

Appeal  from  Municipal  Court,  Borough  of  the  6r<mx,  First  Dis- 
trict. 

Action  by  Charles  Schano  against  Samuel  Storch.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Henry  Levy,  for  appellant. 

Willoughby  B.  Dobbs,  for  respondent 

PER  CURIAM.  This  was  an  action  for  commissions  on  the  sale 
of  real  estate.  The  preponderance  of  proof  shows  that  plaintiff  never 
brought  the  defendant  and  the  purchaser  together.  The  proposed 
purchaser  refused  to  buy  on  the  terms  named  by  plaintiff,  the  negoti- 
ations between  them  were  broken  off,  the  plaintiff  did  nothing  further, 
and  the  transaction,  so  far  as  he  was  concerned,  came  to  an  end.  In 
other  words,  his  efforts  ended  in  failure.    Subsequently  the  defendant 
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negotiated  with  the  proposed  purchaser,  the  terms  of  sale  were  modi- 
fied, and  a  sale  was  eflFected.  Where  a  broker's  efforts  fail,  his  em- 
ployer is  not  precluded  from  thereafter  negotiating  with  the  purchaser 
found  by  the  broker,  even  on  the  same  terms ;  and  the  mere  fact  that 
the  broker's  efforts  may  have  led  to  subsequent  negotiations,  which, 
under  more  favorable  circumstances,  resulted  in  a  sale,  does  not  alone 
entitle  the  broker  to  a  commission.  Donovan  v.  Weed,  182  N.  Y.  43, 
74  N.  E.  663;  Miller  v.  Vining,  112  App.  Dhr.  304,  98  N.  Y.  Supp. 
4««;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441; 
Wylie  v.  Marine  National  Bank,  61  N.  Y.  416.  The  judgment  is 
against  the  weight  of  evidence,  and  should  be  reversed,  and  a  new 
tnal  granted,  with  costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


OOLSTEIN  et  al.  r.  KOROL. 

OSapreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

AppiAii—BxruBii—OoBBSCTioN— Failure  to  Attach  Pafbb  in  EJtidercx. 

Wbere  a  paper  admitted  In  evidence  and  marked  as  an  exblblt  Is  not 
attadied  to  the  return  on  appeal,  and  the  case  cannot  be  determined  with- 
out It  the  return  will  be  remitted  to  the  flies  of  the  court 

[Ed.  Nota — For  cases  In  point  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
§2831.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  Isaac  Golstein  and  another  against  George  Korol.  Prom 
a  judgment  for  plaintiffs,  defendant  appeals.  Return  remitted  to  the 
files  of  the  court. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

S.  N.  Tuckman,  for  appellant 

Jacob  Friedman,  for  respondents. 

PER  CURIAM.  The  release  executed  by  the  defendant  Prager  to 
the  defendant  Korol  appears  to  have  been  admitted  in  evidence  and 
maiiced  as  an  exhibit  It  is  not  attached  to  the  return,  and  the  case 
«annot  be  determined  without  that  instrument. 

The  return  is  therefore  remitted  to  the  files  of  this  court,  to  en- 
able counsel  to  take  such  action  therein  as  they  may  deem  proper. 


TRUE  ft  TRUE  CO.  r.  KILLOUGH. 
(Supreme  Court  Appellate  Term.    November  29,  1907.) 

JVDAKBHT— JmiSDICnOR. 

A  Judgment  rendered  without  jurisdiction  of  defoidant  t^  service  of  a 
proper  summons  Is  void. 
[Ed.  Nota — For  cases  In  point  see  Cent  Dig.  toL  80,  Judgment  i  25.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourteenth 
Dis^ct 
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Action  by  the  True  &  True  Company  against  Robert  Killough. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Paul  M.  Crandall,  for  appellant 

PER  CURIAM.  The  affidavits  submitted  upon  this  appeal  are 
not  contradicted,  and  show  that  the  judgment  herein  is  void,  for  the 
reason  that  the  court  below  never  acquired  jurisdiction  over  the  per- 
son of  the  defendant  by  service  of  a  proper  summons. 

Judgment  reversed,  with  costs,  and  complaint  dismissed. 


HINDS  V.  CAIiAMABAS  et  aL 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

OOUBTB— MUNICIPAI.  OOUBTS  OF  Nbw  Yobk  Citt— Pbocbddbb— Ofiiiiiio  Db- 

FAtTLT— ATJTHOBITT    OF   COUBT. 

Under  the  express  provisions  of  Municipal  Court  Act,  {  253,  tbe  Munic- 
ipal Court  of  the  city  of  New  Zork  has  power  ito  open  the  default  of  tbe 
defendant  In  falling  to  appear  on  the  return  day  of  the  summons. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  William  A.  Hinds  against  Nathan  Calamaras  and  others. 
From  an  order  refusing  to  open  default,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

J.  Quintus  Cohen,  for  appellants. 

PER  CURIAM.  •  The  court  below  refused  an  application  to  open 
the  default  of  the  defendants  herein  in  failing  to  appear  upon  the  re- 
turn day  of  the  summons,  alleging  in  its  order  want  of  power  so  to  do. 
This  was  clearly  error.  Although  the  notice  of  motion,  in  addition 
to  asking  for  the  opening  of  the  defendants'  default,  asked  also  for 
the  restitution  of  the  money  paid  under  protest  by  them  to  the  marshal 
upon  an  execution  theretofore  issued  upon  the  judgment,  neverthe- 
less, if  we  assume,  without  deciding,  that  the  court  below  had  no  pow- 
er to  order  restitution,  it  had  ample  power  to  open  the  default  and 
set  the  cause  down  for  trial.  Section  253,  Mun.  Ct  Act  (Laws  1902, 
p.  1562,  c.  580).  The  moving  papers  presented  good  and  sufficient 
reasons  for  excusing  the  defendants'  default,  and  nothing  was  shown 
in  opposition  thereto  upon  the  hearing  of  the  motion. 

Order  reversed,  and  new  trial  ordered,  with  costs  to  appellants  to 
abide  the  event 
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BICK  V.  BLEEGKBR. 
(Supreme  Oourt,  Appellate  Term.    November  29,  190T.) 

iPPBAi/— RxDucnoN  or  Judouknt. 

Wbere  the  only  competent  evidence  as  to  the  value  of  fruit,  for  the  con- 
rergion  of  which  plaintiff  sued,  fixed  It  at  a  certain  amount,  a  recovery  of 
a  greater  sum  will  be  reduced  to  that  sum  on  appeal. 

[E^  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  S,  Appeal  and  Error, 
U  4496-1505.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Isaac  Bick  a^inst  Harry  Bleecker,  sued  as  Hirsch  Doe. 
From  a  judgment  for  plamtiff,  defendant  appeals.  Reduced  and  af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Bernard  Breitbart,  for  appellant. 

PER  CURIAM.  It  appears  from  the  record  that  the  defendant  is 
the  owner  of  a  number  of  push  carts  whidi  he  rents.  One  was  rented 
by  the  plaintiff,  and,  not  being  returned  by  him,  the  defendant  went  to 
the  market  and  found  and  took  the  cart.  There  was  some  fruit  in  the 
cart  belonging  to  the  plaintiff  when  the  defendant  took  it,  for  the  value 
of  which  plaintiff  sued.  There  is  no  competent  evidence  of  the  value 
of  the  fruit,  except  that  given  without  objection  by  the  defendant  and 
his  witness,  which  fixes  it  at  $2. 

The  judgment  should  be  reduced  to  the  sum  of  $2,  and  $6  costs  in 
the  court  below,  and  affirmed,  without  costs  of  this  appeal  to  either 
party. 


m  Misc.  Rep.  460.) 

OPPBNHBIMBR  r.  DEMUTH  GLASS  MFO.  CO. 

(Snprraie  O&urt,  Appellate  Term.    November  29,  1907.) 

I  Appkai^-Rioht  to  Appeai>-Obdes  Entebbd  on  AppmiANT's  Motion. 

A  party  cannot  appeal  from  an  order  vacating  a  Judgment  granted  on 
his  own  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
1970.] 

2.  CouKis— MtrnioiPAi,  Coobts— Dkcisions  Rbviswable— Obdxb  Opening  De- 
fault. » 
Under  the  express  provisions  of  Municipal  Court  Act,  Laws  1902,  p. 
liS63,  c.  S80,  S  257,  no  appeal  lies  in  the  first  Instance  from  an  order  open- 
ing a  default  and  vacating  a  judgment  entered  thereon. 

I  APPEAIt-REVIEW. 

A  Judgment  which  has  been  set  aside  is  not  reviewable. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Henry  Om)enheimer,  trading  as  the  Mercantile  Printing 
Company,  against  the  Demuth  Glass  Manufacturing  Company.  From 
an  order  granting  a  moticMi  to  vacate  a  judgment  for  plaintiff  on  the 
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conditions  contained  in  the  order,  and  to  review  the  judgment  vacated 
by  the  order,  defendant  appeals.    Appeal  dismissed. 

Argued  before  GILDERSLEE^^,  P.  T.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Robinson,  Fishel  &  Robinson,  for  appellant 

William  N.  Loew,  for  respondent. 

PER  CURIAM.  Judgment  having  been  entered  against  the  defend- 
ant by  default,  he  moved  to  vacate  the  same  and  for  leave  to  defend. 
The  motion  was  granted  "on  the  defendant  depositing  within  three 
days  the  full  amount  of  the  judgment  with  the  clerk."  Ten  dollars 
costs  were  awarded  plaintiff,  to  abide  the  event  of  the  action.  The 
defendant  appeals  from  so  mudi  of  the  order  as  imposed  the  condi- 
tion mentioned,  "and  from  each  and  every  part  of  said  order."  He 
also  recites  in  his  notice  of  appeal  that  he  intends  to  bring  up  for 
review  the  judgment  entered  in  favor  of  plaintiff. 

The  order  of  vacatur  was  entered  on  appellant's  moticn.  The  or- 
der is  not  appealable  for  two  reasons:  (1)  Because  a  party  can- 
not appeal  from  an  order  entered  on  his  own  motion.  Raymond 
V.  Tiffany,  115  App.  Div.  350-362,  100  N.  Y.  Supp.  807.  (2)  Be- 
cause the  order  is  not  one  of  the  class  specified  in  sections  S53  and 
257  of  the  Municipal  Court  act  (Laws  1902,  pp.  1562,  1563,  c.  580) . 
Bevins  &  Rogers,  App.  Court  Pr.  p.  62.  In  Benvenuta  v.  Candeloro^ 
43  Misc.  Rep.  684,  88  N.  Y.  Supp.  357,  this  court  said : 

"Under  section  25T  no  appeal  lies  In  the  first  Instance  from  an  order  open- 
ing a  default  and  vacating  a  Judgment  tbereon." 

It  would  seem  that,  under  the  provisions  of  the  Municipal  Court 
act  as  it  now  stands,  a  defendant  who  had  suffered  a  default  judgment 
to  be  entered  against  him,  and  upon  motion  has  been  allowed  to  opea 
such  default,  h^  no  remedy  but  to  comply  with  the  terms  imposed  as. 
a  condition  for  such  favor  granted  and  proceed  to  a  trial  of  his  action. 
The  judgment  is  not  reviewable,  because  it  has  been  set  aside. 

The  appeal  must  be  dismissed,  with  costs. 


BDBL  T.  HILLENBRAND  et  al. 
(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

1.  AFPKAI/— iNSTBUOnOHS— EbCCKPTIONB. 

Where  no  exception  was  taken  In  the  trial  court  to  the  charge,  It  < 
not  be  reviewed. 

[Ed.  Note. — For  cases  la  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error,. 
f  1516.] 

2.  Daiiaoes— Actions  bt  Bsokeb  tob  Goupensation— Vkbdiot— Brosssivs. 

Where,  in  an  action  by  a  broker,  under  an  alleged  custom  that  a  broker 
aiding  another  broker  in  a  sale  of  real  estate  Is  entitled  to  one-half  of* 
the  commissions,  the  undisputed  evidence  was  that  defendant  brokers  re- 
ceived as  the  entire  commission  only  $500,  a  verdict  for  plaintiff  for  $475- 
was  excessive,  even  if  the  custom  contended  for  prevaileid. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 
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Action  by  Ernest  U.  Edel  against  E.  Francis  Hillenbrand  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  a  new 
trial  ordered. 

Aipied  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Newton  McGovem,  for  appellants. 
Jdin  Oscar  Ball,  for  respondent 

PER  CURIAM.  Plaintiff,  a  real  estate  broker,  claims  $600  from 
defendants,  who  are  copartners  doing  business  as  real  estate  brokers, 
as  one-half  of  the  commission  received  by  the  defendants  on  the  sale 
of  certain  real  estate.  '  The  plaintiff  claims  that  he  aided  tiie  defend- 
ants in  the  negotiations  whidi  resulted  in  the  sale,  and  that  under  the 
custom  of  the  trade  he  was  entitled  to  one-half  of  the  commission.  The 
defendants  deny  the  rendition  by  the  plaintiflF  of  any  service,  and  claim 
that  under  the  custom  of  the  trade,  where  two  brokers  work  jointly  in 
a  transaction  which  results  in  a  sale,  a  division  of  the  commission  is 
usually  made,  but  not  necessarily  in  equal  shares ;  the  division  being 
governed  by  the  special  circumstances  attending  the  transaction.  The 
issues  were  submitted  to  the  jury  in  a  charge  to  which  no  excep- 
tion was  taken;  hence  the  alleged  errors  cannot  be  considered.  The 
jury  allowed  plaintiff  $476  damages.  This  amotmt  is  excessive,  as  the 
undisputed  evidence  is  that  defendants  received  as  the  entire  commis- 
sion only  $500,  and,  even  if  the  custom  contended  for  by  the  plaintiff 
prevails,  he  is  not  entitled  to  more  than  one-half  of  that  sum. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event 


(S6  Mlac.  R^.  602.) 

BONDY  T.  NEW  TORK  CITT  RT.  00. 

(Snpreme  Court  Anpellate  Term.    November  29,  1907.) 

Diiuoia— Irjubt  to  -Pkbsorai.  Pbopebtt— Vai.X7b  of  Ubb  of  Fbofkbtt. 

In  an  action  for  Injuries  to  plalntifTa  automobile,  where  there  was  no 
evidence  that  he  used  it  for  business  purposes,  or  as  a  source  of  profit, 
or  that  he  hired  any  other  vehicle  to  take  its  place  while  It  was  being  re- 
paired. Its  rmtal  value  during  that  time  was  not  a  proper  element  of  dam- 
ages, since  it  was  not  shown  to  be  an  article  In  daily  use,  whose  usable 
value  was  known  and  readily  ascertained. 
'   [Ed.  Note. — For  cases  in  point,  see  Cent  Dlf.  vol.  10^  Damages,  I  272.] 

^tpeal  from  Municipal  Q>urt,  Borough  of  Manhattan,  Fourteenth 
District 

Actkm  by  William  Bcmdy  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed, 
on  condition  that  plaintiff  stipulate  to  reduce  thegudgment 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

William  E.  Weaver,  for  appellant 
William  Bondy,  pro  se. 

ERLANGER,  J.  A  car  operated  by  the  defendant  collided  with  the 
pl^tiff's  automolnle,  and  this  action  was  brought  to  recover  the  dam- 
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ages  sustained  by  reason  of  the  collision.  Upon  the  question  of  the 
negligence  of  the  defendant  and  freedom  from  negligence  of  the  plain- 
tiff there  was  a  conflict  of  evidence.  The  court  below  found  in  favor 
of  the  plaintiff.  The  appellant  urges  that  tiie  judgment  is  against  the 
weight  of  evidence.  An  examination  of  the  record  does  not  support 
such  contention.  The  judgment  was  rendered  for  the  sum  of  $500, 
the  extreme  limit  for  which  the  court  had  jurisdiction.  The  items  of 
damage  proven  were  $148  for  repairs  to  the  machine  and  the  sum  of 
$69.70  for  9  new  tire.  The  difference  between  the  total  of  these  two 
items  and  the  amount  of  the  judgment  is  for  the  usable  or  rental  value 
of  the  automobile,  which  a  witness  testified  was  $200  per  week  for  a 
period  of  three  weeks  while  the  same  was  being  repaired.  The  plain- 
tiff testified  that  he  was  the  owner  of  the  machine,  and  that  every  time 
it  was  taken  out  it  was  used  for  "healthy  purposes  and  pleasure."  The 
proof  as  to  rental  value  was  objected  to,  and  a  motion  was  made  to 
strike  it  out  as  irrelevant,  immaterial,  and  not  the  proper  measure  of 
damage,  which  motion  was  denied. 

It  is  urged  upon  this  appeal  that  such  damages  are  not  legally  re- 
coverable upon  the  facts  established  in  this  case.  That  the  use  of  an 
automobile  may,  upon  being  shown  to  have  been  used  for  the  purposes 
of  business  or  as  a  source  of  profit,  have  a  marketable  value,  or  a  value 
capable  of  being  estimated  without  indulging  in  mere  conjecture,  is 
undoubted ;  but  nothing  of  the  kind  was  proved  in  the  case  at  bar. 
The  plaintiff,  so  far  as  appears,  did  not  incur  any  expense  in  hiring  a 
substitute  for  the  three  weeks  his  machine  was  in  the  repair  shop ;  nor 
is  there  any  evidence  that  it  was  a  source  of  profit  or  income  to  him. 
The  evidence  as  to  the  rental  value  was  limited  to  this  particular  ma- 
chine, and  it  was  not  shown  to  be  an  "article  in  constant  and  daily 
use,  whose  usable  value,,  being  known  and  readily  ascertained,  con- 
stitutes a  proper  element  of  damages."  Volkmar  v.  Third  Ave.  R.  R. 
Co.,  28  Misc.  Rep.  141,  58  N.  Y.  Supp.  1021.  None  of  the  cases  cited 
by  respondent  upholds  his  contention.  In  those  cases  the  actual  rea- 
sonable outlay  for  the  rent  of  articles  in  lieu  of  the  injured  articles  was 
shown,  as,  for  example,  in  Wellman  v.  Minor,  19  Misc.  Rep.  644,  44 
N.  Y.  Supp.  417,  the  plaintiff  proved  the  amount  paid  for  a  carriage 
in  his  business  while  his  damaged  one  was  undergoing  repairs,  and  in 
Moore  v.  Met.  St.  Ry.  Co.,  84  App.  Div.  613,  82  N.  Y.  Supp.  778,  it 
was  established  that  the  wagon  injured  was  used  in  plaintiff's  busi- 
ness. The  circumstances  disclosed  by  the  testimony  in  the  case  at  bar 
are  somewhat  similar  to  those  in  Foley  v.  42d  St,  etc.,  Ry.  Co.,  62 
Misc.  Rep.  183,  101  N.  Y.  Supp.  780,  where  this  court  held  the  plain- 
tiff was  not  entitled  to  recover  for  alleged  damages  upon  such  proof. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  plaintiff  will  stipulate  within  five  days  to 
reduce  the  judgment  to  $217.70  and  appropriate  costs  in  the  court  be- 
low, in  which  event  the  judgment,  as  so  modified,  will  be  affirmed, 
without  costs  of  this  appeal    All  concur. 
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SCHNEIDER  et  aL  T.  FDCHS  et  aL 
(Supreme  Coart,  Appellate  Term.    November  29,  1907.) 

L  PAxniCBsinF— AcnoNB— PBOor  or  Pabtrkbship. 

A  general  dailal  in  an  action  against  several  defendants  as  copartners 
pats  in  Issue  the  existence  of  tbe  copartnership,  and  no  recovery  can  be 
had  against  defendants  Jointly,  unless  the  proof  shows  such  liability. 

[Ed.  Note. — For  cases  in  point,  see  Cenjt.  Dig.  vol.  88,  Partnership,  { 
41&J 

2L  DisuissAii— Motion  to  Discontinuk. 

A  motion  to  dlscontinne  an  action  brought  against  several  defendants 
as  copartners,  made  by  plaintiff  at  the  close  of  tbe  entire  case,  should  be 
granted,  where  he  failed  to  prove  a  copartnership. 

[Ed.  Note. — For  cases  In  point,'  see  Cent  Dig.  vol.  17,  Dismissal  and 
NoDsolt,  I  14.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District 

Action  by  Meyer  Schneider  and  another,  copartners,  against  Charles 
Fuchs  and  another,  copartners  as.  Fuchs  &  Grillo.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Robert  J.  Robeson,  for  appellants. 
Morris  Rothenberg,  for  respondents. 

PER  CURIAM.  The  defendants  are  proceeded  against  as  a^art- 
ners,  and,  without  any  evidence  establishing  the  existence  of  that  re- 
lation, judgment  was  rendered  against  them  as  such  for  $121.50.  The 
pleadings  were  oral.  The  action  was  for  work,  labor,  and  services 
and  materials  furnished,  and  the  answer  to  the  plea  a  "general  denial 
and  misjoinder."  The  copartnership  was  put  in  issue  by  the  general 
denial,  and  no  recovery  could  be  had  against  the  defendants  jointly, 
unless  the  proof  showed  such  liability.  Counsel  for  plaintiffs  at 
the  close  of  the  entire  case  conceded  that  he  had  failed  to  prove  a  co- 
partnership by  asking  for  leave  to  discontinue  the  action ;  but  the  court 
declined  to  grant  the  motion,  and  decided  the  case  as  above  indicated. 
The  motion  should  have  been  granted. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellants  to  abide  the  event. 


SMITH  et  al.  T.  HOCTOR. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

^FnAi/— BsracssivB  Vbbdiot— Retebsai.. 

Where,  In  an  action  for  attorney's  services,  the  amount  of  the  verdict 
for  plalntlSa  Indicated  that  the  value  of  the  services  were  overestimated, 
tbe  judgment  should  be  reversed,  unless  plaintiffs  stipulate  to  reduce  the 
Jndgment  to  a  proper  amount. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  8,  Appeal  and  Error, 
14464.] 

107N.T.S.— a 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Andrew  J.  Smith  and  another  against  Edward  Hoctor, 
as  administrator  of  the  estate  of  John  Hoctor,  deceased.  From  a  Mu- 
nicipal Court  judgment  in  favor  of  plaintiffs,  defendant  appeals.  Re- 
versed, on  condition. 

See  99  N.  Y.  Supp.  843. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

James  H.  Deigman,  for  appellant. 

Beyer  &  Weldon,  for  respondents. 

PER  CURIAM.  The  plaintiffs  sue  to  recover  the  value  of  legal 
services  performed  by  them  in  an  action  brought  on  behalf  of  defend- 
ant's intestate  in  his  lifetime  against  one  Kohn  for  personal  injuries, 
in  which  case  the  intestate  discharged  plaintiffs  and  substituted  another 
attorney.  The  plaintiffs  detailed  the  services  rendered  by  them  and 
recovered  a  judgment  in  the  sum  of  $350.  We  think  the  value  of 
the  services  has  been  overestimated  and  that  $75  would  be  fair  com- 
pensation. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event,  unless  the  plaintiffs  stipulate  to  reduce 
the  judgment  to  the  sum  of  $75,  in  which  event  the  judgment,  as 
reduced,  will  be  affirmed,  without  costs  of  this  appeal  to  either  party. 


(55  Misc.  R^.  486.) 

BJORKBOREN  t.  KIRK. 
(Supreme  Court,  Appella/te  Term.    November  29,  1907.) 

GONTBACTS — BUILDINO  CONTRACTS— AXCHITECT'S  CiEBTmCATE. 

In  an  action  for  services  of  a  watchman  and  for  extra  vrork  performed 
in  connection  with  a  building  contract  with  provided  that  pajrments  there- 
under should  only  be  made  upon  ,the  architect's  written  certificates  that 
payment  was  due,  where  the  contract  la  Introduced,  but  the  architect's 
certificates  are  not  produced,  evidence  as  to  the  extra  work  and  its  value 
is  Incompetent 

[Ed.  Note.— ror  cases  in  point,  see  Cent  Dig.  vol.  11,  (Contracts,  H  1308- 
1817.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Charles  Bjorkegren  against  Leonard  G.  Kirk.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

See  103  N.  Y.  Supp.  994. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Wm.  Steele  Gray  (James  E.  Duross,  of  counsel),  for  appellant. 

J.  Homer  Hildreth  (George  H.  Taylor,  Jr.,  of  counsel),  for  re- 
spondent. 

ERLANGER,  J.  Plaintiff,  claiming  that  there  is  due  to  him  cer- 
tain moneys  on  a  building  contract,  sues  to  recover  the  same.    Three 
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causes  of  action  are  set  up  in  the  complaint.  The  first  is  on  a  written 
order,  the  second  for  extra  work,  and  the  third  for  the  services  of  a 
watchman.  Full  performance  of  the  contract  is  alleged  in  accordance 
with  its  terms.  The  contract  provides,  inter  alia,  '^hat  all  payments 
shall  be  made  upon  written  certificates  of  the  architects  to  the  effect 
that  such  payments  have  become  due."  Upon  the  trial  the  plaintiff 
abandoned  his  first  cause  of  action  and  limited  his  recovery  to  the 
two  other  counts. 

In  order  to  succeed  it  was  necessary  for  him  to  introduce  in  evi- 
dence the  building  contract  referred  to,  and  upon  this  having  been 
done  he  was  permitted  to  prove  certain  alleged  extra  work  and  the 
value  thereof,  irrespective  of  the  architect's  certificates  and  in  de- 
spite of  the  objections  of  counsel  for  defendant  that  such  evidence 
was  incompetent.  Motions  were  made  to  strike  out  the  evidence, 
which  were  overruled,  and  exceptions  noted.  We  think  the  excep- 
tions present  reversible  error.  The  mere  fact  that  the  first  cause  of 
action  was  not  proceeded  with  cannot  aid  the  plaintiff.  The  second 
count  recites  that  the  extra  work  was  performed  and  materials  fur- 
nished "in  connection  with  carrying  out  and  the  completion  of  the 
aforesaid  contract,"  and  the  third  also  alleges  that  the  defendant  is 
indebted  for  moneys  expended  for  the  services  of  a  watchman  "at  the 
premises  and  building  named  in  the  aforesaid  contract."  All  the 
causes  are  .so  closely  interwoven  one  with  the  other  as  to  make  the  cer- 
tificates of  the  architect  in  the  present  state  of  the  complaint  indis- 
pensable to  the  right  of  recovery,  and,  the  plaintiff  having  failed  to 
produce  the  same,  the  evidence  should  have  been  excluded.  The  same 
questions  were  passed  upon  by  this  court  on  the  former  appeal.  Bjor- 
kegren  v.  Kirk,  53  Misc.  Rep.  560,  103  N.  Y.  Supp.  994. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  af)Dellant  to  abide  the  event.    All  concur. 


CHASE  &  CO.  V.  ROSENWALD. 

(Suprane  Court,  Appellate  Term.    November  29,  1907.) 

SiLu—CoRTBAcrr— Modification— Bbbaoh. 

Defendant  ordered  5,000  catalogues  from  B.  for  use  for  defendant's  fall 
trade,  under  an  agreement  that  they  must  be  delivered  early  In  April. 
One-balf  of  said  order  was  delivered  about  April  15th,  and,  the  balance 
not  arriving  promptly,  defendant  canceled  the  contract,  after  which  B. 
asked  defendant  to  accept  the  balance,  as  they  were  worthless  to  plaintiff. 
and,  if  defendant  could  nse  them,  to  do  so  and  pay  for  such  as  were  used. 
The  balance  were  delivered,  but  too  late  to  be  used.  Held  that,  under  the 
contract  as  modlHed,  defendant  was  not  liable  for  the  catalogues  not  de- 
livered In  time. 
[Ed.  Note.— For  cases  in  point,  see  C«it  Dig.  vol.  43,  Sales,  S  424.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Chase  &  Co.  against  Max  Rosenwald.  From  a  Municipal 
Court  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 


Digitized  by 


Google 


36  107  NEW  TOBK  SUPPLEMENT  (Sup.  Ct 

and  141  New  York  State  Reporter 

Ar^ed  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Sturcke  &  Andrews,  for  appellant. 
Brussel  &  Beebe,  for  respondent. 

ERLANGER,  J.  The  defendant  appeals  from  a  judgment  ren- 
dered in  favor  of  the  plaintiff  arising  out  of  the  following  facts : 

The  defendant  placed  an  order  with  one  Boleniew  for  the  manu- 
facture and  delivery  of  6,000  booklets  or  catalogues  containing  prices 
and  cuts  of  hats  sold  by  the  defendant.  The  price  agreed  upon  for 
the  ^hole  lot  was  to  be  $192,  of  which  the  defendant  paid  to  apply 
thereon  $100.  Boleniew  testified  that  the  delivery  was  to  be  made  as 
soon  as  they  could  "be  gotten  out";  that  he  did  not  remember  that 
any  particular  date  for  delivery  was  agreed  upon,  but  his  recollection 
was  that  no  specific  time  was  fixed.  The  plaintiff  claims  that  the  order 
was  taken  on  April  13,  1905,  and  a  part  of  the  catalogues  were  de- 
livered within  a  few  days  after  that  date.  Boleniew  also  swore  that 
after  the  first  lot  of  catalogues  was  delivered  he  had  a  conversation 
with  the  defendant ;  but  as  to  what  that  conversation  was  his  memory 
is  not  clear,  but  he  remembers  that  the  defendant  was  objecting  be- 
cause there  was  a  delay  in  the  delivery  of  the  catalogues.  The  presi- 
dent of  the  plaintiff,  who  was  sworn,  had  no  knowledge  as  to  when 
the  order  was  to  be  filled. 

The  defendant  testifies  that  the  order  was  given  in  March,  and  that 
the  booklets  were  to  be  delivered  in  the  first  or  second  week  in  April ; 
that  he  explained  to  the  plaintiff's  agent  that  the  catalogues  were  for 
the  fall  trade,  and  that  they  must  be  delivered  early  in  April;  that 
some  2,500  were  delivered  at  or  about  the  15th  of  April,  which  were 
sent  out  to  the  trade;  that,  the  balance  of  the  order  not  arriving,  he 
telephoned  to  Boleniew,  who  from  time  to  time  promised  delivery; 
that  after  a  long  delay,  the  books  not  arriving,  he  called  Boleniew  up 
by  telephone  and  canceled  the  order ;  that  Boleniew,  after  considerable 
discussion  of  the  matter,  asked  him  (defendant)  to  take  the  balance, 
as  they  were  then  all  printed,  and  would  be  worthless  to  the  plain- 
tiff, and  if  he  (defendant)  could  use  them  to  do  so,  and  if  he  did  use 
any  of  them  to  pay  him  (plaintiff)  such  an  amount  as  would  be  sat- 
isfactory to  defendant.  Subsequently  the  balance  of  the  catalogues 
were  delivered  to  the  defendant  under  the  last  agreement,  but  too 
late  to  be  used  by  him  for  the  purposes  for  which  they  were  ordered, 
and  none  were  ever  used,  In  this  testimony  the  defendant  was  cor- 
rdborated  by  one  witness,  who  was  at  the  time  of  the  transaction  a 
partner  with  the  defendant. 

The  evidence  of  the  defendant  and  his  witness  as  to  the  last  arrange- 
ment made  with  the  plaintiff's  agent  was  not  disputed,  and  both  are 
positive  that  the  time  the  whole  lot  was  to  be  delivered  was  not  later 
than  April  15th.  It  appears,  therefore,  that,  although  the  defendant 
contracted  to  take  and  pay  for  the  5,000  booklets,  it  was  upon  condi- 
tion that  they  be  delivered  at  a  certain  specified  time,  which  the  plain- 
tiff failed  to  do,  except  as  to  about  2,500  of  them ;  that  the  plaintiff 
acknowledged  his  inability  to  fulfill  the  terms  of  the  original  contract, 
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and  a  new  one  with  regard  to  the  balance  of  the  booklets  was  made. 
Under  the  new  contract  the  plaintiff  became  entitled  to  pay  for  only 
such  of  the  boc^lets  as  the  defendant  was  able  to  use  to  reach  his 
customers  for  the  fall  trade,  which  proved  to  be  none.  Upon  the  un- 
disputed evidence  given  by  the  defendant,  he  should  have  had  a  judg- 
ment 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


BRINN  et  aL  t.  COHBN. 

(Supreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

1.  SAin— AcnoiT  FOB  Price— Delivebt—Neoessitt  fob  Showing. 

In  an  action  for  goods  sold  and  delivered,  delivery  must  be  shown. 
2l  Aixeration  of  iKBiBumNTS— Etidkhgb— Pbesumftiorb. 

Where,  in  an  action  for  goods  sold  and  delivered,  it  appeared  that  re- 
ceipts in  plaintiff's  possession,  and  ottered  by  them  to  corroborate  their 
testimony  as  to  a  sale  and  delivery,  had  been  altered,  strong  evidence  was 
required  to  rebut  any  possible  presumption  that  the  alterations  were  made 
to  meet  the  issne. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Alteration  of  In- 
stnunents,  f  238.] 

41.  Sales— Action  fob  Pbigx— Evidence— Sufficierot. 

Evidence  held  Insufficient  to  show  a  sale  and  delivery  of  goods,  as  al- 
leged by  plaintiffs. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Simon  Brinn  and  another  against  Julius  Cohen.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

William  Rosin,  for  appellant. 

Solomon  Brinn,  for  respondents. 

ERLANGER,  J.  By  a  verified  complaint  plaintiffs  allege  that  on 
August  17, 1906,  fiiey  sold  and  delivered  to  the  defendant  merchandise 
of  the  agreed  value  of  $423.78.  By  a  verified  answer  a  general  denial 
was  made.  The  issue  was  tried,  and  plaintiffs  prevailed.  From  the 
judgment  of  $471.80  in  their  favor,  defendant  appeals. 

Delivery  was  an  essential  fact  to  establish ;  in  fact,  it  was  a  sine  qui 
Don  to  a  recovery.  To  prove  the  claim  one  of  the  plaintiffs  testified 
with  great  particularity  how  the  purchase  of  four  pieces  of  goods  was 
made  on  the  day  in  question,  how  the  delivery  was  made,  how  he  ac- 
companied the  messenger  who  carried  the  goods  to  the  defendant's 
place  of  business,  how  he  happened  to  see  the  goods  in  defendant's 
"store,"  and  how,  when  the  last  piece  of  the  four  articles  was  deliv- 
ered, he  obtained  from  the  defendant  in  his  (defendant's)  "store"  a 
receipt  for  the  same.  The  witness,  before  this  precise  narration  of  the 
transaction,  testified  that  the  receipt  was  signed  in  the  place  of  busi- 
ness of  plaintiffs  after  the  purchase  was  made.    The  other  plaintiff 
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testified  that  he  remembered,  August  17,  1906,  when  defendant  called 
and  was  shown  some  goods  by  his  brother  which  were  purchased,  and 
that  he  (the  defendant)  had  purchased  goods  before.  A  receipt  for 
the  goods,  apparently  dated  August  17,  1906,  was  offered  in  evidence 
to  corroborate  plaintiffs'  version  of  the  transaction  on  that  day.  The 
defendant  positively  denied  the  purchase  and  delivery.  He  admitted 
that  on  August  16, 1905,  and  on  August  17, 1906,  he  had  dealings  with 
plaintiffs,  and  that  in  the  same  month  and  year  he  had  another  trans- 
action with  them,  consisting  of  the  purchase  of  two  pieces  of  Venetian 
cloth,  which  he  returned ;  that  on  each  of  the  three  occasions  he  signed 
a  receipt  for  the  goods  delivered,  and  that  plaintiffs  had  in  their  pos- 
session three  receipts  for  the  transactions;  that  the  merchandise  so 
purchased  by  him  was  paid  for;  and  that  since  August  17,  1905,  he 
had  no  dealings  with  plaintiffs  whatsoever.  Plaintiff,  recalled,  testi- 
fied that  in  January,  1906,  there  was  sold  to  defendant  some  merchan- 
dise, and  he  relied  upon  his  books  for  corroboration.  Up  to  this  point 
there  was  presented  the  conflict,  not  rare  in  trials  of  issues  of  fact, 
and  if  there  were  nothing  else  in  the  case,  the  result  could  hardly  be 
interfered  with. 

But  appellant  has  raised  a  very  serious  question,  and,  if  he  is 
supported  in  his  contention,  the  judgment  must  be  reversed.  He 
refers  to  the  three  receipts,  and  directs  the  attention  of  the  court  to 
certain  erasures  and  changes  in  each,  and  argfues  that,  in  order  to 
fasten  upon  him  a  liability  for  a  sale  and  delivery  as  of  August  17, 
1906,  the  receipt  (Plaintiffs'  Exhibit  1)  given  on  August  17,  1905. 
for  four  pieces  of  merchandise  was  altered  by  erasing  the  figure  "5" 
in  the  date  of  the  year  and  substituting  therefor  the  figure  "6,"  so 
that  the  receipt  as  altered  would  show  on  its  face  a  transaction  as  of 
August  17,  1906,  the  crucial  date  in  the  case.  Another  receipt  was 
offered  in  evidence  by  plaintiffs  (Exhibit  2)  bearing  a  date  on  its 
face  as  of  Aug^ist  17,  1905,  for  four  pieces  of  merchandise,  and  this 
receipt,  it  is  daimed  by  them,  refers  to  the  transaction  had  on  that 
day.  Finally,  we  are  referred  to  a  third  receipt,  calling  for  two  pieces 
of  merdiandise  (Plaintiffs'  Exhibit  4),  showing  on  its  face  a  date  as 
of  August  16,  1905.  All  these  receipts  are  written  in  pencil,  and  upon 
a  mere  inspection  of  them  it  is  glaringly  apparent  that  they  were 
changed  and  altered  as  charged  by  the  defendant.  No  attempt  was 
made  to  explain  this  unusual  condition  of  affairs,  except  that  one  of 
the  plaintiffs  was  called,  and  he  denied  that  he  "rubbed"  the  date. 
These  exhibits  were  at  all  times  in  the  sole  and  exclusive  possession 
of  plaintiffs,  and,  when  the  charge  of  an  alteration  was  made,  in  view 
of  the  fact  that  they  were  introduced  to  corroborate  their  story  of  a 
delivery  and  sale,  strong  evidence  was  required  to  rebut  any  possible 
presumption  in  favor  of  defendant  that  the  alterations  were  made  to 
meet  the  issue  which  the  pleadings  presented  and  raised.  The  denial 
made  was  entirely  insufficient,  and  when  we  consider  in  this  connec- 
tion the  highly  improbable  story  that  the  plaintiff  personally  "walked 
to  the  store  of  defendant  and  seen  the  goods,"  and  there  obtained 
his  receipt  after  the  last  piece  was  delivered,  it  is  difficult  to  determine 
upon  what  theory  it  can  be  held  that  plaintiffs  established  their  case  by 
that  fair  preponderance  of  evidence  which  the  law  requires. 
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The  court  below  was  probably  impressed  with  the  idea  that  the  de- 
fendant's denial  that  he  had  any  transaction  with  plaintiffs  after  Au- 
gust 17,  1905,  was  fairly  overcome  by  entries  in  tiie  plaintiffs'  books 
showily  dealings  between  the  parties  after  that  time.  The  books  were 
not  in  evidence.  No  foundation  was  laid  for  their  admission,  but  the 
jarties  consented  that  the  court  might  examine  them.  This  examina- 
tion showed  that  in  January,  1906,  business  was  transacted  with  a  "J- 
Cohen,  879  Myrtle  Avenue."  The  address  was  stricken  out,  and  "No. 
43  Eldredge  Street,"  the  address  of  defendant,  inserted  in  its  place, 
and  plaintiff  explained  the  erasure  by  saying,  "I  made  a  mistake,  and 
put  that  in."  He  could  not  remember  at  first  how  many  "Julius  Co- 
hens" he  had  for  customers.  Then  he  declared  that  he  never  sold 
goods  to  the  other  Cohen.  The  court  seemed  in  no  way  impressed  with 
diis  additional  erasure,  and  declared  that  the  books  supported  the 
claim  of  plaintiffs,  and  rendered  judgment  in  their  favor  as  shown. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


<S6  Mlflc.  Bep.  457.) 

TOBIAS  V.  METAL  STAMPINa  CO. 

(Supmne  Court,  Appellate  Term.    Novranber  29,  1907.) 

COUBTS— MURIOIPAI,   COUBTB   OF   NEW    YORK    CiTT— CoBTBH-TAXATIOS— APPKAL. 

An  appeal  cannot  be  taken  from  an  order  reviewing  tbe  taxation  of 
coots  under  a  judgment  in  the  Municipal  Court  of  fbe  dty  of  New  Tork, 
but  It  must  be  taken  from  the  Judgment 

Appeal  fnwn  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  William  A.  Tobias  against  the  Metal  Stamping  Company. 
From  an  order  reviewing  taxation  of  costs,  plaintiff  appeals.  Appeal 
dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

James  £.  Smith,  for  appellant. 

T^chman  &  Goldsqiith,  for  respondent 

ERLANGER,  J.  The  notice  of  appeal  purports  to  be  from 
"an  order  *  *  *  amending  and  modifying  a  judgment  *  *  * 
wherein  the  amount  of  said  judgment  was  reduced  $10."  The  record 
shows,  however,  that  a  motion  was  made  by  the  defendant  upon  an 
order  to  show  cause  "why  the  taxation  of  costs  should  not  be  re- 
viewed and  the  defendant  allowed  to  tax  his  costs  in  the  sum  of  $10, 
and  why  said  costs  should  not  be  deducted  from  the  amount  of  the 
judgment  awarded  the  plaintiff."  This  motion  was  granted,  and  an 
order  entered  "that  the  taxation  of  costs  herein  be  and  the  same  is 
hereby  reviewed,  and  the  defendant  hereby  is  allowed  the  sum  of  $10 
costs,  and  tiiat  said  $10  costs  be  deducted  from  the  amount  of  the 
judgment  heretofore  awarded  plaintiff,  and  that  the  judgment  entered 
herein  June  25,  1907,  be  modified  by  deducting  therefrom  said  sum 
of  $10."    This  motion  was  made  and  the  order  granted  under  the 
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provisions  of  section  342  of  the  Municipal  Court  act  (Laws  1902,  p. 
1589,  c.  580),  and  is  not  an  appealable  order.  The  appeal  should  have 
been  taken  from  the  jud^ent.  Bevins  &  Rogers,  App.  Term  Prac- 
tice, 63;  Spiegelman  v.  Union  Ry,  Co.,  96  App.  Div.  92,  88  N.  Y. 
Supp.  478. 
Appeal  dismissed,  with  $10  costs.    All  concur. 


WALKLEY  V.  CUPETA. 
(Snprane  Omirt.  Appellaite  Term.    November  29,  1907.) 

OODSTB— MtmiOIPAI.  OOTTBT   OF   NbW   ToBK  OtTT— APPEAL. 

Under  Mmiiclpal  Court  Act,  Laws  1902,  p.  IOCS,  c.  680,  |  257,  providing 
tbat  an  appeal  will  He  from  an  order  denying  a  motion  to  open  a  default, 
am  appeal  la  permitted  only  from  an  order,  and  until  the  order  is  enters 
ed  no  appeal  will  lie;  hence,  where  it  aeems  that  a  motion  to  open  a  de- 
fault was  made  and  denied,  but  no  order  denying  the  motion  appears  up- 
on the  record,  and  reapondent  claims  tbat  none  was  ever  made  or  enter- 
ed, the  appeal  will  be  dlsmiOBed. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Frank  E.  Walkley,  Jr.,  against  Elizabeth  M.  Cupeta. 
From  a  denial  of  a  motion  to  open  a  default,  defendant  appeals.  Ap- 
peal dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Leon  N.  Futter,  for  appellant. 
J.  Wilson  Bryant,  for  respondent. 

PER  CURLA.M.  This  appeal  must  be  dismissed.  The  notice  of 
appeal  recites  that  it  is  taken  from  an  order  "made  and  entered  herein 
June  28,  1907,  denying  defendant's  motion  to  open  her  default"  No 
such  order  appears  in  the  record,  and  it  is  claimed  by  the  respondent 
that  none  was  ever  made  or  entered,  although  it  seems  that  such  a 
motion  was  made  and  denied.  Until  an  order  is  entered  no  appeal  will 
lie,  as  such  an  appeal  is  only  permitted  to  be  taken  from  "an  order." 
Sections  263,  257,  Municipal  Court  Act  (Laws  1902,  pp.  1662,  1663,  c. 
580). 

Appeal  dismissed,  with  $10  costs. 


SWIFT  ft  00.  V.  MUTUAL  COMMISSION  CO. 

(Supreme  Ooort,  Appellate  Term.    Novranber  29,  1907.) 

OotraTs— Mttrioipai.  Ooubt  or  New  Yobk  Citt— Appkai.. 

Where,  on  appeal  under  the  provisiona  of  Municipal  Court  Act,  Laws 
1902,  p.  1578,  c.  580,  f  Sll,  the  undisputed  affidavits  show  that  no  service 
was  made  on  defendant,  a  Judgment  for  plaintifl  will  be  reversed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 
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Action  by  Swift  &  Co.  against  the  Mutual  Cotiunission  Company. 
Jadgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Beardsley  &  Hemmens,  for  appellant 

PER  CURIAM.  This  appeal  is  taken  by  virtue  of  the  provisions 
of  section  311  of  the  Municipal  Court  act  (Laws  1902,  p.  1678,  c.  580). 
The  affidavits  sulxnitted  are  not  disputed,  and  show  that  no  service 
was  made  upon  the  defendant 

Judgment  reversed,  with  costs,  and  complaint  dismissed. 


OOIiDBRARO  et  aL  v.  KEMPNBB. 

COLUOOI  V.  SAME. 

(Supreme  Court  Appellate  Term.    November  29,  1907.) 

IiuniLOKD  aud  Tenaitf— liBASs— CoRnBucnoN— DEPOsrr  by  tenant— Suu- 
MAXT  PsocKXDiNeB— Bmeci. 

A  lease  required  the  tenant  to  make  all  necessary  repairs  to  the  premi- 
ses, and  provided  that  a  sum  deposited  by  him  should  be  regarded  as  liqui- 
dated damages,  as  security  for  the  rent  and  for  the  performance  of  the 
covenants  of  the  lease,  and  that  If  the  premises  became  vacant  or  the 
tenant  sboold  be  dlsposseased  by  summary  proceedings,  the  landlord  might 
let  the  premises  for  the  remainder  of  the  term  for  account  of  the  tenant, 
who  agreed,  to  make  good  any  deficiency,  Includhig  the  expense  of  the  land- 
lord In  re-entering.  Beld,  that  the  deposit  surrlved  the  issuance  of  a 
warrant  In  summary  proceedings  and  the  dispossession  of  the  tenant  there- 
under, and  that  be  was  liable  for  any  defldoicy  due  the  landlord  for  loss 
of  rent  and  for  expenses  Incurred  by  the  latter  by  reason  of  any  breach 
of  the  covenants. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  82,  Landlord  and  Ten- 
ant {  745.J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Actions  by  Rosario  Colderaro  and  another  and  by  Domenick  Colucci 
against  Ralph  E.  Kempner.  From  two  judgments  in  favor  of  the 
respective  plaintiffs,  defendant  appeals.  Judgment  in  each  case  re- 
versed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Jay  C.  Guggenheimer,  for  appellant 
Maurice  J.  Katz,  for  respondents. 

GILDERSLEEVE,  P.  J.  These  cases  were  tried  together.  The 
plaintiffs  seek  to  recover  the  amounts  deposited  by  them  with  the  de- 
fendant as  landlord  to  secure  the  performance  of  the  covenants  of  a 
lease  executed  between  each  plaintiff  as  tenant  and  the  defendant  as 
landlord.  In  the  Colucci  Case  the  amount  deposited  and  for  which  suit 
was  brought  was  the  sum  of  $333.33,  the  amount  of  rent  reserved  in  the 
lease  was  $167.67  per  month,  and  the  plaintiff  recovered  the  sum  of 
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$150.  In  the  Colderaro  Case  the  amount  deposited  was  $600 ;  the  daim 
being  reduced  to  $600  to  bring  it  within  the  jurisdiction  of  the  court. 
The  amount  of  rent  reserved  was  $308.33  per  month,  and  the  amount 
recovered  in  the  court  below  $250.  The  premises  in  each  case  were 
rented  to  be  used  as  a  dwelling  for  private  families  and  stores,  and 
the  leases  contained  a  clause  by  which  the  tenants  obligated  themselves 
to  make  all  repairs,  inside  and  outside,  of  whatever  nature  necessary 
to  keep  the  premises  in  as  good  condition  as  they  were  at  the  date  of 
the  lease.  They  also  contained  an  agreement  that  the  sum  deposited 
should  be  regarded  as  liquidated  damages,  as  security  for  the  rent, 
and  as  security  for  the  performance  of  "each  and  every  covenant" 
contained  in  the  lease,  and  that  "in  case  of  such  repossession,  or  if 
the  premises  became  vacant,  or  the  tenant  dispossessed  by  summary 
proceedings,  the  landlord  may  let  the  premises  for  the  remainder  of 
the  term  for  account  of  the  tenant,  who  agrees  to  make  good  any  de- 
ficiency including  the  expense  of  the  landlord  in  re-entering."  Some 
time  after  the  making  of  the  leases  and  the  entry  by  the  tenants  they 
were  dispossessed  by  summary  proceedings  taken  by  the  defendant 
as  landlord,  and  these  actions  were  brought  prior  to  the  date  of  ter- 
mination fixed  in  the  leases,  upon  the  theory  that  the  leases  were  ter- 
minated by  such  proceedings,  and  that  thereby  the  plaintiff  became 
entitled  to  the  immediate  return  of  their  deposits.  In  each  case  the 
defendant  counterclaimed  for  loss  of  rent,  repairs,  etc. 

An  examination  of  the  terms  and  conditions  of  the  leases  show 
clearly  that  it  was  the  intention  of  the  parties  thereto  that  the  deposit 
should  survive  the  issuance  of  a  warrant  in  summary  proceedings, 
and  that  the  tenants  were  liable  under  their  covenants  to  make  good 
any  deficiency  due  the  landlord  for  loss  of  rent,  or  any  expenses  neces- 
sarily incurred  by  him  by  reason  any  breach  of  any  of  the  covenants  of 
the  lease.  McCready  v.  Lindenborn,  172  N.  Y.  400,  406,  407,  65  N. 
E.  208;  Scott  v.  Montells,  109  N.  Y.  1-4,  15  N.  E.  729;  Lesser  v. 
Stein,  39  Misc.  Rep.  349,  79  N.  Y.  Supp.  849 ;  Anzolone  v.  Paskusz,  96 
App.  Div.  188,  89  N.  Y.  Supp.  203.  The  record  shows  no  basis  for  the 
rendition  of  the  judgment  as  given  herein.  Proof  on  the  part  of  the 
defendant  was  given  as  to  loss  of  rent,  etc.,  and  for  legitimate  neces- 
sary expenses,  which  was  disregarded  by  the  court,  and  the  amount  of 
the  judgment  rendered  in  each  case  indicates  that  it  was  an  arbitrary 
conclusion,  not  based  upon  any  evidence.  The  amount  seems  to  be, 
practically,  one-half  of  the  amount  of  the  plaintiff's  daim  in  each  case,' 
and  the  plaintiffs'  attorney  can  find  no  warrant  in  the  testimony  for 
the  rendering  of  judgments  for  the  said  amounts,  and  to  support  the 
same  wanders  into  tiie  field  of  speculation.  That  some  of  the  items 
of  the  defendant's  counterclaim  are  not  properly  chargeable  to  the 
plaintiffs,  and  that  some  are  not  properly  proven,  g^ves  the  plaintiffs 
but  little  aid  in  their  attempt  to  support  the  judgment.  Tht  most 
cursory  examination  of  the  defendant's  proof  establishes  that  there 
was  no  foundation  for  the  amount  of  the  judgment  as  rendered,  and 
there  must  be  a  new  trial. 

Judgment  in  each  case  reversed,  and  new  trials  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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OALESF  V.  STANDARD  FISH  CO. 
(Snprone  Conrt,  Appell&te  Term.    Norember  29,  1007.) 

CoiRiACis— ScmoixiiCT  OF  Pekfobkancb— Actions. 

Where  one,  wbo  agrees  wltb  the  owner  of  a  building  to  repair  It  as 
ordered  by  tbe  tenement  house  depantfiient,  the  work  to  be  done  to  the 
iatlsfactl(»  of  the  building  and  tenement  house  departments,  fails  to  show 
dne  performance  of  the  contract,  and  prodnces  no  certificates  from  the  de- 
partments that  tbe  work  la  satisfactory  to  them,  and  does  not  show  that 
they  are  unreasonably  withheld,  there  can  be  no  recovery  for  the  work. 

[Ed.  Note.— For  cases  In  point,  see  Ceat  Dig.  toL  11,  Contracts,  S  1308.] 

Appeal  from  Municipal  Court,  Borough  of  Matihattan,  Eleventh 
District 

Action  by  Hyman  Galef  against  the  Standard  Fish  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Frank  Harvey  Field  (Walter  Lester  Glenny,  of  counsel),  for  ap- 
pellant 
Samuel  Hellinger,  for  respondent 

PER  CURIAM.  The  plaintiff  seeks  to  recover  from  the  defendant 
$100  balance  due  for  work,  labor,  and  services  alleged  to  have  been 
rendered  by  Isaac  Galef  under  a  written  contract  with  the  defendant. 
The  complaint  alleges  "that  Isaac  Galef  duly  performed  all  of  the  said 
work  in  accordance  with  the  said  agreement" ;  that  prior  to  the  com- 
mencement of  this  action  the  said  Isaac  Galef  assigned  the  claim  to 
^aintiff.  The  answer  denies  the  material  allegations  of  the  complaint. 
The  agreement  is  as  follows: 

"New  York,  November  12,  1906. 

"I  hereby  agree  to  famish  labor  and  materials  and  to  repair  the  entire 
bailding  of  Na  40  Pedc  Slip  as  per  order  of  the  tenement  house  department 
October  8,  1906,  and  I  agree  to  do  this  work  to  the  satisfaction  of  the  building 
tod  tenement  house  departments  and  under  their  directions,  and  In  accordance 
to  tbe  plans  to  be  furnished  by  me  and  approved  by  them,  for  tbe  sum  of  two 
hundred  9200)  dollara 
"0.  B.  VIo.  No.  28060/08.  I.  Galef." 

"^e  hradi>y  agree  to  employ  I.  Galef  to  do  the  above  work  on  the  above 
tmni.  Standard    Fish    Company. 

"a  M.  Prankard." 

Plaintiff's  assignor  admitted  that  before  the  foregoing  contract  was 
executed  he  had  received  the  violation  notice  and  was  familiar  with 
its  requirements.  He  also  admitted  that  no  certificate  was  obtained 
by  him  after  the  completion  of  the  work.  The  plaintiff  not  only  failed 
to  prove  "due  performance,"  as  alleged  by  him,  but  he  also  failed  to 
establish  that  the  work  was  performed  to  the  satisfaction  of  the  de- 
partments mentioned  in  the  agreement.  This  was  a  sine  qui  non  to 
2  recovery,  unless  it  was  shown  that  the  certificates  were  unreason- 
aUy  withheld.  On  the  contrary,  it  appears  that,  immediately  upon 
the  completion  of  the  work,  a  new  violation  was  placed  upon  the  prera- 
ixs,  in  which  was  included  part  of  the  work  called  for  in  the  original 
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violation.    Under  these  circumstances  plaintiff  was  not  entitled  to 
recover,  and  the  judgment  in  his  favor  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


BBILL  T.  NEW  YORK  EDISON  CO.  et  aL 
(Sapreme  Conrt,  Appellate  Term.    NoTember  29,  1907.) 

1.  Neoligencb— Excavations  in  Stbkets— IiiABii.iTT— Evidkrob. 

In  an  action  for  negligence  In  digging  a  trench  In  a  street  In  front  of 
plalntllTB  property,  the  evidence  showed  that  one  of  the  defendants  ob- 
tained a  permit  from  the  department  of  water  supply  to  make  an  excava- 
tion, and  that  such  applications  by  the  codefendaut  were  made  throogb 
said  defendant  There  was  no  evidence  that  the  codefendant  requested 
said  defendant  to  act  for  it  In  making  any  application  for  a  permit  to 
make  the  excavation,  or  that  the  codefendant  actually  did  the  work.  Beld 
insnfDcient  to  show  the  codefendant's  liability. 

2.  Sake. 

In  an  action  for  negligence  In  digging  a  trench  In  a  street  in  front  of 
plaintltT's  property,  the  evidence  showed  thai  one  of  the  defendants  ob- 
tained a  permit  from  the  department  of  water  supply  to  make  the  excava- 
tion. The  evidence  showed  that  said  defendant  dia  not  dig  any  trench  In 
the  street  or  do  any  work  In  or  about  the  street  In  front  of  plaintiff's 
premises.    Held  insufficient  to  prove  said  defendant's  liability. 

'  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Max  Brill  against  the  New  York  Edison  Company  and 
another.  From  a  judgment  for  plaintiff  against  defendant  the  New 
York  Edison  Company,  it  appeals,  and  from  a  judgment  dismissing 
the  complaint  as  against  defendant  the  Empire  City  Subway  Company, 
plaintiff  appeals.  Reversed  on  defendant's  appeal,  and  affirmed  on 
plaintiff's  appeal. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

BeardslM^  &  Hemmens,  for  appellant  New  York  Edison  Ca 
Adam  K.  Strieker,  for  appellant  Brill. 
J.  Haviland  Tompkins,  for  respondent 

ERLANGER,  J.  This  is  an  action  charging  both  defendants  with 
negligence  in  having  dug  a  trench  in  front  of  plaintiff's  premises  on 
Beekman  and  Nassau  streets,  in  consequence  of  which  it  is  alleged 
large  quantities  of  water  were  permitted  to  accumulate  therein,  which 
percolated  through  the  foundation  wall  of  plaintiff's  building  and  en- 
tered the  cellar  thereof.  The  court  rendered  judgment  in  favor  of 
plaintiff  against  the  New  York  Edison  Company  for  $272,  and  dis- 
missed the  complaint  as  against  the  defendant  the  Empire  City  Sub- 
way Company,  Limited.  Cross-appeals  were  taken;  one  by  the  Edi- 
son Company  from  the  judgment  against  it,  and  the  other  by  the 
plaintiff  from  the  judgment  dismissing  the  complaint  against  the  En> 
pire  City  Subway  Company. 

To  connect  the  Edison  Company  with  the  digging  of  the  trench, 
plaintiff  offered  in  evidence  a  permit  issued  by  the  department  of 


Digitized  by 


Google 


Sup.  Ct)  BBnX  V.  MEW  TOHK  EDISON   CO.  45 

water  supply,  gas,  and  electricity  to  the  Empire  City  Subway  Com- 
pany,  which  authorized  it  to  take  up  the  pavement  and  excavate  for 
the  purpose  of  constructing  subways  or  electrical  conductors  on  the 
north  side  of  Beekman  street,  to  connect  with  the  north  intersection 
of  Beekman  and  Nassau  streets ;  also  a  second  permit,  issued  to  the 
same  company,  to  make  an  opening  on  the  north  side  of  Nassau  street 
at  the  intersection  of  Beekman  street ;  and,  finally,  a  list  of  excava- 
tions of  the  New  York  Edison  Company,  claimed  to  have  been  trans- 
mitted to  the  department  of  highways,  bearing  date  December  10, 
1906,  and  signed  by  two  officers  of  the  Empire  City  Subway  Company. 
In  this  list  there  appears  the  following  entry : 

"Beekman  street,  December  Ist,  on  El  C.  Nassau  and  extends  west  20  feet. 
Purpose,  surface,  eta" 

The  plaintiff  claims  that  the  excavation  complained  of,  and  the  re- 
sultant damage,  occurred  between  October  1,  1906,  and  November  15, 
1906,  and  that  his  premises  were  situated  on  the  northeast  comer  of 
Nassau  and  Beekman  streets.  It  is  therefore  evident  that  on'  the 
face  of  the  permits  issued  to  the  Empire  Company  there  is  nothing  to 
connect  the  Edison  Company  with  the  trench  complained  of,  and  it 
appears,  too,  in  the  list  transmitted  to  the  department  of  highways 
of  excavations  of  the  Edison  Company,  dated  on  December,  1906, 
after  the  alleged  damage,  that  the  only  excavation  referred  to  is  not 
in  front  of  plaintiflF's  premises.  It  was,  therefore,  necessary  to  furnish 
further  proof  to  connect  the  Edison  Company  with  the  wrong  alleged 
to  have  been  committed  by  it  Plaintiff  contends  that  that  evidence 
was  supplied  by  the  chief  clerk  of  the  Empire  Company,  who  was 
asked: 

"Q.  IB  It  not  a  fact  that  applications  by  the  Edison  Company  for  subways 
are  made  through  the  Empire  City  Subway  Company,  by  having  .them  make 
the  application.     Now,  isn't  that  true?" 

And  the  answer  was: 
'A.  Tea ;  they  do." 

Assuming  that  the  objection  on  the  part  of  the  Edison  Company 
that  the  evidence  was  not  binding  on  it  was  properly  overruled,  we 
do  not  see  how  that  evidence  sufficiently  connected  the  Edison  Com- 
pany with  the  trench.  There  was  no  evidence  offered  or  presented 
that  that  company  requested  or  secured  the  Empire  Company  to  act 
for  it  in  making  any  application  for  any  permit  to  open  a  trench  in 
front  of  plaintiff's  premises,  or  that  the  defendant  actually  did  any 
work  in  or  about  the  trench  complained  of,  or  that  any  of  the  work- 
men had  been  employed  by  it,  or  any  payments  made  to  any  one  for 
the  work  done  in  respect  of  that  trench.  In  view  of  the  fact  that  the 
judgment  must  be  reversed,  and  a  new  trial  granted,  it  is  not  deemed 
necessary  to  discuss  any  other  question  in  the  case. 

We  think  that  the  trial  justice  properly  disposed  of  the  case  so  far 
as  it  relates  to  the  other  defendant.  The  only  witness  who  was  exatn- 
ined  regarding  the  work  testified  that  during  the  year  1906  the  Em- 
pire Ccmipany  did  not  dig  any  trench  anywhere  on  Beekman  street  or 
do  any  work  in  or  about  or  in  front  of  plaintiff's  premises.    There 
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was  an  entire  absence  of  any  proof  even  remotely  connecting  the  Hm- 
pire  Company  with  the  work  of  digging  the  trench. 

The  judgment  appealed  from  as  against  the  Edison  Company  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event;  and  the  judgment  in  favor  of  the  Empire  Company  should 
be  affirmed,  with  costs.    All  concur. 


(56  Misc.  R^.  568.) 

STATE  BOARD  OP  PHARMACY  T.  DA  VET. 

(Snpreme  Court,  Appellaite  Term.    November  29,  1007.) 

Dbxtooibts— VioLiiTiNB  Phabmaot  Laws— AonoH  roB  Pknai.xt— GoicPLAiifT — 

SUTFIOIENCY. 

Where  plaintiff  complained  In  the  Municipal  Court  against  defendant 
as  follows:  "Violation  Pharmacy  Laws.  Sale  of  borax  which  was  not 
of  the  standard,  strength,  quality,  and  purity  established  by  the  United 
States  Pharmacopcela" — giving  no  section  of  the  law  claimed  to  have  been 
violated,  not  stating  either  time  or  place,  and  not  setting  forth  in  what  re- 
spect the  article  sold  failed  to  comply  with  the  law  regulating  its  sale,  nor 
whether  defendant  might  not  come  within  one  of  the  several  exceptions 
or  limitations  specified  in  section  109  thereof,  a  demurrer  to  the  complaint 
was  properly  sustained. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  the  State  Board  of  Pharmacy  against  Andrew  Davey. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Hieronimus  A.  Harold,  for  appellant. 
John  A.  Hardiman,  for  respondent 

GILDERSLEEVE,  P.  J.  As  appears  from  the  record  in  this  case, 
on  the  return  day  of  the  summons,  the  parties  appeared  by  counsel, 
and  the  plaintiff  complained  against  the  defendant :  "Violation  Phar- 
macy Laws.  Sale  of  borax  which  was  not  of  the  standard,  strength, 
quality,  and  purity  established  by  the  United  States  Pharmacopoeia  — 
and  ihe  defendant  "files  a  demurrer."  There  is  a  written  demurrer  on 
file  which  recites  the  following  grounds : 

"First,  that  several  causes  of  action,  each  being  to  recover  one  poialty  for 
each  of  several  separate  and  distinct  all^«d  violations  of  chapter  667  of  the 
Laws  of  1900,  known  as  the  'Pharmacy  Law'  have  been  Improperly  united; 
second,  that  the  complaint  does  not  state  facts  sufScient  to  constitute  a  cause 
of  action." 

The  demurrer  was  sustained  in  the  court  below,  and  the  plaintiff 
appealed  to  this  court,  and  upon  the  argument  in  February,  1907,  the 
appeal  was  dismissed.  Although  the  record  from  that  appeal  is  not  be- 
fore us,  we  assume  that  the  appeal  was  then  dismissed  upon  the 
ground  that  the  appeal  was  taken  from  the  order  sustaining  the  de- 
murrer, and  not  from  the  judgment,  as  there  appears  to  have  been 
no  judgement  entered  until  April  18,  190?. 

Both  parties  state  in  their  briefs  that  this  action  was  brought  to  re- 
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cover  for  several  penalties  of  $26  each  for  alleged  violations  of  sec- 
tion 197,  c  667,  p.  1479,  of  the  Laws  of  1900.  Statements  of  attor- 
neys in  briefs  constitute  no  part  of  the  record,  and  this  court  cannot 
so  regard  them ;  nor,  except  so  far  as  the  statements  therein  are  borne 
out  by  and  are  to  be  found  in  the  record,  can  they  be  considered  by 
the  court.  An  examination  of  the  complaint  does  not  disclose  that 
any  number  of  penalties  are  sued  for,  except  as  it  may  be  so  inferred 
from  the  amount  demanded  in  the  summons,  which  is  $400;  but  the 
demand  in  the  summons  forms  no  part  of  the  complaint,  and  it  might 
well  be  said  that,  had  the  plaintiff  been  permitted  to  go  to  trial,  no 
effort  to  prove  but  one  violation  on  the  part  of  the  defendant  would 
have  been  made,  and  but  one  penalty  claimed,  so  that  the  criticism 
made  by  the  defendant  tliat  the  complaint  set  forth  several  causes  of 
action  in  one  is  without  force. 

As  to  the  second  ground,  viz.,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  we  deem  that  to  be 
well  taken.  Municipal  Court  Act,  Laws  1902,  p.  1535,  c  580,  §  146, 
subd.  1,  provides  that : 

*****  The  pleadings  may  be  oral  and  tbe  substance  thereof  shall  be 
endorsed  upon  the  summons  and  entered  In  the  docket  book  of  the  court" 

Section  149,  Mun.  Ct.  Act,  in  language  almost  identical  with  sec- 
tion 481,  subd.  2,  Code  Civ.  Proc,  declares  that : 

"The  complaint  must  state  In  a  plain  and  direct  manner  tbe  facts  constitat- 
ing  the  cause  of  action." 

It  is  evident,  therefore,  that  a  complaint  in  a  Munidpal  Court  is  to  be 
tested,  if  its  sufficiency  be  called  in  question,  by  the  same  rules  as  are 
applied  to  complaints  in  the  Supreme  Court.  The  rule  in  the  Supreme 
Court  is  well  known.  The  pleader  in  that  court  must  state  every  fact 
which  he  must  prove  to  entitle  him  to  maintain  his  suit,  and  every  fact 
which  the  defendant  has  a  right  to  controvert  in  his  answer  must  be 
distinctly  averred.  The  fact  that  the  Municipal  Court  act  permits  a 
pleader  to  plead  orally  does  not  alter  this  rule,  if  the  pleading  is  ob- 
jected to;  and  this  has  been  so  held  many  times. 

In  the  case  of  Stone  v.  Case,  13  Wend.  283,  the  plaintiff  made  the 
following  oral  complaint: 

""The  plaintiff  declares  against  the  defendant  in  this  suit  In  assnmpslt,  for 
that,  In  consideration  of  a  certain  piece  or  pieces  of  wheat,  the  defendant 
agreed  and  prtnnlsed  to  pay  the  plaintiff  a  certain  sum  of  money,  to  wit,  $20 ; 
also  in  consideration  of  the  plaintiff's  Interest  In  and  to  a  certain  piece  or 
pieces  of  wheat  tbe  defendants  agreed  and  promised  to  pay  the  plaintiff  an- 
other snm  of  money,  to  wit,  |20." 

The  defendants  filed  written  demurrers.  The  court  overruled  the 
demurrers,  which  the  Supreme  Court  on  appeal  held  to  have  been 
error.    In  the  opinion  the  court  said  that : 

"Altbongb  pleadings  In  Justices'  Courts  are  to  be  received  with  llberallty,^ 
TCt,  when  they  are  objected  to  before  the  Justices,  they  are  to  be  governed  by 
tbe  same  rules  as  In  other  courts." 

In  the  case  of  Timmerman  v.  Morrison,  14  Johns.  369,  the  plaintiff 
declared  orally  for  goods  sold,  money  had  and  received,  money  paid. 
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and  services  rendered.    The  defendant  demurred,  and  the  demurrer 
was  overruled.    On  appeal  to  the  Supreme  Court,  that  court  held : 

"That  the  demurrer  to  the  declaration  was  well  taken  and  that  the  defend- 
ant was  entitled  to  Judgment  thereon." 

See,  also,  Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75;  People  v. 
Judges,  21  Wend.  21 ;  Cushingham  v.  Phillips,  1  E.  D.  Smith,  418. 

In  the  case  of  Halloran  v.  Coney  Island  Jockey  Club  (City  Ct)  81 
N.  Y.  Supp.  143,  the  plaintiff  pleaded  orally  in  the  Municipal  Court  as 
follows:  "For  money  had  and  received  and  lost  at  gambling."  The 
defendant  filed  a  written  demurrer  thereto.  The  plaintiff  failed  to 
amend,  and  the  action  was  then  transferred  to  the  City  Court,  where 
the  demurrer  was  argued  at  Special  Term.  O'Dwyer,  C  J.,  in  sus- 
taining the  demurrer,  said  : 

"It  Is  only  necessary  to  refer  to  the  language  employed  In  the  oral  complaint 
to  determine  that  no  fact  is  stated  from  which  It  appears  that  the  plaintiff 
has  a  cause  of  action  for  money  had  and  received,  or  for  any  other  cause 
against  the  defmdant.  *  *  •  In  the  Municipal  Court  a  declaration  must 
be  good  In  form,  as  well  as  In  substance,  If  objected  to  before  the  Justice ;  and, 
If  defective  In  form  or  substance,  a  demurrer  thereto  irtll  lieu" 

The  Municipal  Court  act  distinctly  provides  for  the  interposition  of 
demurrers  and  "a  demurrer  is  an  objection  to  the  legal  sufficiency  of 
the  pleading  demurred  to."  It  denies  the  legal  proposition  involved 
in  such  pleading,  and  thus  makes  an  issue  of  law.  Rumsey's  Pr.  voL 
1.  p.  462. 

Applying  the  rule  hereinbefore  stated,  it  needs  no  argument  to  show 
that  the  complaint  in  the  case  at  bar  is  woefully  deficient  in  all  the 
material  allegations  necessary  to  state  a  cause  of  action.  It  gives  no 
section  of  the  law  claimed  to  have  been  violated,  neither  time  or  place 
is  stated,  nor  does  it  set  forth  in  what  respect  the  article  sold  fails  to 
comply  with  tiie  law  regulating  its  sale,  nor  whether  the  defendant 
may  not  come  within  one  of  the  several  exceptions  or  limitations  speci- 
fied in  section  199  thereof.  Its  only  statement  is  a  mere  conclusion  of 
law,  with  not  a  single  fact  set  forth  according  to  the  rules  of  pleading. 
That  the  court  below  did  not  sustain  the  demurrer  upon  the  right 
ground  g^ves  no  aid  to  the  appellant,  if  it  should  be  sustained  upon 
any  of  the  grounds  legally  interposed. 

Judgment  sustaining  the  demurrer  affirmed,  with  costs,  with  leave  to 
the  appellant  to  plead  over  in  the  Municipal  Court  upon  payment  of 
the  costs  in  the  court  below  and  of  this  appeal  within  six  days. 

LEVENTRITT  and  ERLANGER,  JJ.,  concur  in  the  result 


OPPENHBIMER  v.  MITTENTHAL. 
(Supreme  Court,  Appellate  Term.    November  20,  1907.) 

Tbiai.— DiBKonoN  OP  Verdict— Uncontradicted  Evidsrcx. 

Where  defendant's  evidence  was  neither  Impeached  nor  contradicted, 
and  It  was  neither  Improbable  nor  suspicious,  and  precluded  a  recovery 
by  plalatltr,  the  court's  refusal  to  direct  a  verdict  In  defendant's  favor 
was  error. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  48,  Trial,  U  38S,  384.] 
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Appeal  from  Municipal  G)urt,  Borough  of  Manhattan,  Tenth  Dis- 
trict 

Action  by  Manney  Oppenheimer  against  Harry  Mittenthal.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Leon  Laski,  for  appellant. 

I.  Henry  Harris,  for  respondent 

PER  CURIAM.  Plaintra  brought  the  action  upon  a  check  for 
$220,  signed  by  defendant  and  delivered  to  plaintiff,  upon  which  check 
payment  had  been  stopped.  The  answer  sets  up  a  lack  of  considera- . 
tion,  and  alleges  as  a  separate  defense  that  the  check  was  g^ven  to 
pay  a  gambling  debt.  The  trial  was  before  the  court  with  a  jury. 
The  plaintiff  proved  the  making  and  delivery  of  the  check,  the  stop- 
page of  payment  thereon,  and  rested.  Defendant  then  took  the  stand, 
and  swore  he  played  a  game  of  poker  with  plaintiff,  and  lost  at  said 
game  the  money  for  which  the  dieck  was  given.  No  other  evidence 
was  offered  by  either  party,  and  at  the  close  of  defendant's  case  de- 
fendant's counsel  moved  for  the  direction  of  a  verdict.  This  motion 
was  denied,  to  which  ruling  defendant  excepted.  The  jury  found  for 
the  plaintiff.  The  defendant  moved  to  set  it  aside  upon  all  the  grounds 
stated  in  section  999  of  the  Code,  which  motion  was  denied,  and  de- 
fendant duly  excepted,  and  appeals  from  the  judgment  entered. 

We  think  the  motion  made  by  the  defendant  for  a  direction  in  his 
favor  should  have  been  granted,  and  the  refusal  of  the  judge  was 
error,  which  calls  for  reversal.  Lomer  v.  Meeker,  26  N.  Y.  361; 
Hull  V.  Litthauer,  162  N.  Y.  569,  57  N.  E.  102;  Buckley  v.  Doig,  115 
.^pp.  Div.  413,  419,  100  N.  Y.  Supp.  869. .  The  evidence  of  the  de- 
fendant was  not  impeached  nor  contradicted,  either  directly  or  by  any 
circumstances  disclosed  by  the  record.  His  story  was  in  no  sense  im- 
probable or  suspicious,  and  the  absence  of  any  attempt  to  controvert 
it  in  a  single  detail  called  for  a  direction  in  his  favor. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


MOSS  RBAI/ET  00.  ▼.  DI  ORISCI  et  al. 

(Supreme  Court,  Appellate  Term.    NoTemt>er  29,  1907.) 

L  JvDoitEifT— Detattlt— BmxDT— Ofknino. 

The  tevaeSy  of  a  defendant  served  with  process  against  a  default  lies  in 
ft  motion  to  open  the  some. 
[EA.  Note. — For  cases  in  point,  see  Oent  Dig.  vol.  80,  Judgment,  S  246.] 

2-  Appeai/— Dkfattlt  Judokent. 

Defendants  not  served  with  process  are  entitled  to  the  relief  against  a 
default  afforded  by  an  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  vol.  2,  Appeal  and  Error, 
II  612,  885.] 

107  N.Y.S.— 4 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  the  Moss  Realty  Company  against  Francesco  Di  Crisci, 
Guieseppe  Laino,  Emanuele  CoUuci,  and  others.  From  a  final  order, 
Di  Crisci  and  others  appeal.  Appeal  dismissed  as  to  appellant  Colluci, 
and  order  reversed  as  to  appellants  Di  Crisci  and  Laino. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Alexander  Lamont,  for  appellants. 

James,  Schell  &  Elkus  (Edgar  J.  Treacy,  of  counsel),  for  re- 
spondents. 

.  PER  CURIAM.  The  remedy  of  the  defendant  Colluci  lies  in  a 
motion  to  open  his  default.  The  two  tenants  not  served  are  entitled 
to  the  relief  afforded  by  an  appeal.  The  petition  does  not  disclose  the 
relation  existing  between  the  tenants,  and  personal  service  of  the  pre- 
cept should  have  been  made  upon  them  individually.  As  to  the  ten- 
ants Di  Crisci  and  Laino,  therefore,  the  final  order  should  be  reversed. 
Appeal  dismissed  as  to  appellant  Colluci,  and  final  order  reversed 
as  to  appellants  Di  Crisci  and  Laino. 


GOODMAN  et  al.  v.  LINETZKT. 
(Supreme  Court,  Appellate  Term.    Novonber  29,  190T.) 

1.  Bbokebs— AonoMB  ros  OoinasBions— Bvidkncx;— Otheb  TBANBAonoir. 

In  an  action  by  real  estate  brokers  for  a  commission  for  negotiating  an 
exchange  of  defendant's  property,  which  defendant  refused  to  carry  out, 
a  receipt  given  by  one  of  the  plaintiffs  to  defendant  for  a  commleelon  paid 
him  by  defendant  for  effecting  a  subsequent  exchange  of  the  same  prop- 
erty with  another  purchaser  is  Inadmissible,  because  foreign  to  the  Issues. 

2.  TKIAI/— iNSTBUCnONS— SUTFICIEWOT. 

In  an  action  on  an  agreement  of  defendant  and  one  S.  to  pay  plaintiff 
a  certain  commission  for  negotiating  an  exchange  of  their  properties,  which 
agreement  provided  for  payment  of  the  commissions  on  both  sides  If 
either  party  should  refuse  to  carry  out  the  exchange  contract,  and  it  ap- 
peared that  defendant  had  defaulted,  although  S.  was  ready,  able,  and 
willing  to  perform,  it  was  error  to  charge  that,  if  there  was  a  breach  or 
alleged  breach  by  defendant  of  the  agreement  to  exchange,  plaintiffs  had 
a  cause  of  actl<m  against  S.  for  his  proportion  of  the  commission,  since, 
as  be  was  ready,  able,  and  willing  to  carry  out  the  contract,  he  was  not 
liable  for  commissions  in  the  absence  of  the  agreement  alleged. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  {  596.] 
8.  Saub. 

For  the  same  reason  It  was  error  to  charge  that,  irrespective  of  the 
agreement  as  to  payment  of  the  commissions,  plaintiffs  had  a  cause  of 
action  against  S.  for  his  proportion  of  the  commissions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trial,  i  596.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Tobias  Goodman  and  another  against  Harris  Linetzky. 
From  a  judgment  for  defendant,  and  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 
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Aipicd  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Feltenstein  &  Rosenstein  (Moses  Feltenstein,  of  counsel),  for  ap- 
pellants. 
John  L.  Bernstein,  for  respondent 

ERLANGER,  J.  The  defendant  was  awarded  a  verdict,  which  is 
challenged  by  the  plaintiffs  upon  the  ground  of  errors  of  law  ccMnmit- 
ted  by  the  trial  court  in  the  admission  of  evidence  over  and  against 
their  objection  and  exception,  and,  further,  because  of  certain  instruc- 
tions to  the  jury  in  respect  to  a  collateral  issue  which  was  in  no  way 
involved  in  the  action.  The  plaintiffs  contend  that  both  the  admission 
of  the  proof  and  the  charge  to  the  jury  was  so  clearly  erroneous  as  to 
call  for  a  reversal  of  the  judgment.  We  think  the  position  taken  is 
in  all  respects  sound,  and  that  there  must  be  a  new  trial.  The  facts 
are  as  follows : 

Plaintiffs  claim  that  they  were  employed  by  the  defendant  either  to 
sell  gr  exchange  a  piece  of  real  estate  owned  t^  him,  and  that  pur- 
suant to  such  employment  they  procured  one  Siegel,  who  was  willing 
to  exchange  a  parcel  of  real  estate  which  he  owned  for  the  piece  owned 
by  the  defendant.  After  Siegel  was  found  the  fact  was  commtmicated 
to  the  defendant,  and  both  Siegel  and  the  defendant  examined  the  re- 
spective parcels  to  be  exdianged  before  they  personally  met  On  Oc- 
tober 1,  1906,  all  parties  were  present  at  the  office  of  the  plaintiff 
Goodman,  and  the  particulars  of  the  exchange,  with  price  and  terms, 
were  prepared  on  one  of  the  forms  of  Goodman ;  the  defendant  sign- 
ing the  memorandum  containing  the  terms  of  Siegel's  property,  and 
Si^el  signing  the  memorandum  containing  the  terms  of  the  defend- 
ant's property.  These  memoranda  were  thereupon  delivered  to  the 
parties  in  interest.  After  the  parties  were  introduced  the  negotiations 
w^e  opened  by  the  manager  of  Goodman,  who  is  alleged  to  have  said 
to  the  contracting  parties : 

"Gentlemen,  we  came  here  for  the  purpose  of  a  deal,  making  an  exchange 
of  the  two  properties,  and  before  I  enter  Into  any  negotlatlonB  I  want  It 
utrictly  understood  that  my  commission  Is  1  per  cent,  and  I  want  It  further 
anderstood,  if  we  do  come  to  any  agreement  and  one  backs  out,  that  the  other 
most  pay  commission  for  both,  as  I  hare  been  fooled  in  these  deals  before, 
and  I  know  what  they  are." 

Thereupon  the  defendant  is  alleged  to  have  replied : 

"If  I  make  a  deal,  I  am  not  going  to  back  out    I  make  it,  or  don't  make  It" 

And  Mr.  Siegel  is  alleged  to  have  assented  to  those  terms.  After 
this  conversation  the  particulars  referred  to  were  signed  and  inter- 
dianged.  The  following  day,  October  2,  1906,  was  fixed  to  close  the 
contract;  but  the  defendant  failed  to  appear,  nor  did  he  at  any  time 
thereafter  carry  out  the  terms  of  the  compact  On  behalf  of  plaintiffs 
both  Peck  and  Siegel  testified  to  the  foregoing. 

The  defendant  and  his  son  denied  that  any  agreement  concerning 
commissions  was  made.  The  defendant  testified  that,  when  be  was 
requested  to  sign  the  memorandum  referred  to,  he  refused  so  to  do. 
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and  the  son  testified  that  he  signed  his  father's  name  thereto,  because 
the  manager  of  the  plaintiff  Gmidman  said : 

"  'What  are  you  afraid  to  sign?  This  Is  the  particulars  of  the  house.  There 
is  no  specified  terms ;  nothing — simply  the  particulars.  What  are  you  afraid 
to  sign  for?'    And  I  went  to  work  and  sigoied  'H.  Llnetzky.' " 

During  the  cross-examination  of  the  plaintiff  Peck  it  was  developed 
that  after  the  transaction  failed  he  found  another  owner  of  real  estate 
who  exchanged  a  piece  of  property  owned  by  him  for  the  property  in 
question  owned  by  the  defendant,  for  which  he  (Peck)  received  a  com- 
mission and  gave  the  following  receipt: 

"New  York,  October  22.  1906. 

"I,  the  undersigned,  herehy  acknowledge  the  receipt  of  seventy-flve  ($75)  dol- 
lars from  Harris  Llnetzky  In  full  for  all  commissions  due  me  in  the  exchange 
of  premises  962-96^diB6  Washington  avenue,  by  Harris  Llnetzky  and  Samuel 
Wormser,  and  I  hereby  represent  that  I  am  the  only  broker  who  procured 
the  said  exchange.  U  Peck." 

The  witness  admitted  the  payment,  and  also  his  signature.  Where- 
upon the  paper  was  offered  in  evidence  and  read  to  the  jury.  Due  ob- 
jection was  made  to  its  admission,  which  was  overruled,  and  an  excep- 
tion was  taken.  We  think  the  admission  of  this  receipt  cannot  be  jus- 
tified upon  any  principle  in  the  law.  It  had  absolutely  nothing  to  do 
with  the  issue,  near  or  remote,  and  its  only  possible  effect  was  to  mis- 
lead the  jury.  The  paper  on  its  face  shows  an  entirely  different  pur- 
chaser, and  for  aught  we  know,  from  the  amount  of  the  commission, 
entirely  different  terms.  If  the  contract  upon  which  this  action  is 
based  was  made,  plaintiffs  were  entitled  to  recover,  notwithstanding 
that  one  of  them  subsequently  produced  another  purchaser  and  effected 
an  exchange  of  defendant's  property,  for  which  a  commission  was  paid 
by  him.  If  it  be  true  that  the  defendant  defaulted  as  charged,  either 
or  both  of  the  plaintiffs  could  thereafter  deal  with  him  with  regard  to 
the  same  property  upon  the  same  or  other  terms,  and,  if  a  new  pur- 
chaser was  found,  the  acceptance  of  a  commission  on  the  subsequent 
transaction  would  not  impair  their  right  to  recover  for  prior  commis- 
sions earned,  unless  the  claim  was  released  or  discharged  by  them. 

The  defendant,  not  content  with  the  warning  which  the  objection 
and  exception  gave  to  him  concerning  the  receipt,  went  further,  and 
requested  the  court  to  charge  the  jury  on  a  question  that  was  clearly 
collateral  to  the  issue.  The  court  had  instructed  the  jury  that  if  a  spe- 
cial contract  was  made,  whereby  the  defendant  agreed  to  pay  the  en- 
tire commission  of  $610,  and  they  believed  the  plaintiffs'  witnesses  in 
that  regard,  the  plaintiffs  were  entitled  to  a  verdict  for  that  sum.  On 
the  other  hand,  if  they  found  that  no  such  contract  was  made,  their 
verdict  must  be  for  the  defendant.  This  charge  stated  concisely  the 
question  which  the  jury  was  to  determine.  At  the  close  of  the  charge 
the  court,  upon  defendant's  request,  instructed  the  jury: 

"That  if,  from  the  evidence,  there  was  a  breach  or  alleged  broach  of  the 
contract  In  behalf  of  the  defendant  to  exchange  the  property,  that  then  and 
in  that  event  the  plaintiff  had  a  proper  cause  of  action  for  $410  against  Mr. 
Siegel ;  in  other  words,  If  there  was  an  alleged  breach  by  this  defendant  of  the 
exchange  contract,  and  no  special  contract  as  alleged  was  made,  that  the  plain- 
tiffs still  have  a  cause  of  action  against  Mr.  Slegel  for  $410." 
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Thie  defendant  thereupon  requested  the  court  to  further  charge : 

That,  irreepective  of  the  agreement,  tbe  plaintiffs  bad  «  cause  of  action 
against  Mr.  Siegel  for  $410,  or  the  amount  of  Us  commisslona" 

The  court  so  charged.  To  both  of  these  instructions  plaintiffs  ex- 
cepted- Both  instructions  were  clearly  error.  Siegel  had  testified 
for  the  plaintiffs  that  he  was  ready,  able,  and  wiUing  to  make  the  ex-' 
change ;  that  he  assented  to  the  proposition  that  the  party  defaulting 
was  to  pay  the  total  commission  of  $610 ;  and  that  the  defendant  re- 
fused to  appear  at  the  appointed  time  and  place  to  complete  the  con- 
tract of  exchange.  Upon  what  theory  plamtiffs  could  recover  from 
Si^,  if  the  special  contract  had  not  been  made,  does  not  appear. 
Plaintiffs  proved  that  the  special  contract  was  made.  That  excludes 
the  hypothesis  of  any  other  contract  or  obligation  thereunder.  If  the 
special  contract  was  not  made,  then  there  was  no  liability  on  the  part  of 
the  defendant,  and  necessarily  a  verdict  for  the  defendant  freed  Siegel 
at  the  same  time.  This  must  logically  follow  from  the  contention  of 
the  parties.  The  court  in  its  main  charge  was  right.  If  the  later  in- 
structions supplanted  those  first  given,  then  the  charge,  as  we  have 
seen,  was  wrong.  In  no  aspect  of  the  case,  as  it  was  presented  upon 
the  trial,  could  Siegel  be  held  liable  to  plaintiffs  for  $410,  irrest)ective 
of  the  agreement  made  with  them.  The  jury  under  the  last  instruc- 
tions found  for  the  defendant  This  was  a  natural  result,  for  they  must 
needs  have  reasoned  that  by  the  defendant's  success  Siegel's  liability 
still  remained. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


EIDLIN  V.  STATE  BANE. 
(Suprane  Oonrt,  Appellate  Term.    November  29,  1907.) 

JvoeMERT— Failubx  or  Fboof— FoBsi  or  Judokent. 

Wbere  plaintiff,  at  tbe  close  of  bis  evidence,  was  not  entitled  to  judg- 
ment for  failure  of  proof,  and  defendant's  motion  to  dismiss  tbe  complaint 
on  that  ground  was  denied,  wbereupon  defendant  rested.  It  was  error  to 
give  jud^ent  for  defendant  on  tbe  merits ;  tbe  proper  Judgment  being  one 
of  dismissal  only. 

lEd.  Note.— For  cases  In  point  see  Cent.  Dig.  vol.  80,  Judgment  S  3.59.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Meier  Eidlin  against  the  State  Bank.  From  a  Municipal 
Court  judgment  in  favor  of  defendant,  plaintifiF  appeals.  Modified  and 
affirmed. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Abraham  H.  Sarssohn,  for  appellant 
Feltenstein  &  Rosenstein,  for  respondent 

PER  CURIAM.  The  proof  on  the  part  of  the  plaintiff  was  not  suf- 
ficient to  entitle  him  to  a  judgment.     A  motion  to  dismiss  the  corn- 
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plaint,  made  by  the  defendant's  counsel  upon  substantially  that  ground, 
was  denied.  The  defendant  thereupon  rested,  and  th6  court  gave  a 
judgment  for  the  defendant  upon  the  merits.  This  was  error.  The 
defendant  was  entitled  only  to  a  judgment  dismissing  the  complaint 
for  failure  ofproof.  Bowen  v.  Farley,  113  App.  Div,  767,  99  N.  Y. 
Supp.  205 ;  .(Etna  Life  Ins.  Co.  v.  Deparquet  Co.,  58  Misc.  Rep.  581, 
103  N.  Y,  Supp.  800. 

Judgment  modified,  by  directing  judgment  for  a  dismissal  of  the 
complaint  without  prejudice  to  a  new  action,  and,  as  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party. 


SHEA  V.  HBDDEN  CONST.  CO. 
(Supreme  Conrt,  Appellate  Term.    November  29,  1007.) 

Mabteb  and  Sekvant^Injdbt  to  Subvart— Neougxhob— Etidercb. 

Where,  in  an  action  for  Injuries  to  an  employe  falling  from  a  scaffold, 
there  was  no  evidence  that  the  scaffold  was  defective,  and  the  proof  show- 
ed that  the  proximate  cause  of  the  injuries  was  the  employe's  misstep 
from  a  plank  of  the  scaffold,  and  that  after  the  accident  he  admitted  that 
the  fall  was  due  to  the  fact  that  he  had  been  drinking,  the  employ^  fail- 
ed to  establish  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, H  887-096.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Daniel  Shea  against  the  Hedden  Construction  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Frank  V.  Johnson  (Allen  E.  Brosmith,  of  counsel),  for  appellant. 
Cavegan  &  McQuaid  (Joseph  L.  Dougherty,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  This  action  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  plaintiff  while  in 
the  employ  of  defendant  as  a  hod  carrier  on  a  building  in  course  of  con- 
struction. The  pleadings  are  oral.  The  complaint  stated  was  "negli- 
gence, personal  injuries."  The  answer  is  "general  denial,  bill  of  par- 
ticulars." The  statement  in  the  plaintiff's  bill  of  particulars,  desig^ned 
to  set  forth  the  alleged  negligence,  is  as  follows : 

"That  at  the  time  he  [plaintiff]  was  Injured  he  was  in  the  employ  of  defend- 
ant as  a  laborer,  and  was  working  on  the  ground  or  street  floor  of  said  build- 
ing, and  by  reason  of  the  negligence  of  defendant  plaintiff  fell  from  said 
fioor  where  he  was  working  Into  the  basement  of  said  building." 

It  appears  from  the  evidence  that  at  the  time  of  the  accident  the 
plaintiff  was  carrying  mortar  in  a  hod  from  the  sidewalk  to  the  masons 
at  work  on  a  scaffold  on  the  first  floor  of  the  iron  beams;  that  he 
stood  upon  two  planks,  each  of  which  was  from  8  to  10  inches  wide,  laid 
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with  the  ends  resting  upon  two  mortar  tubs;  that  the  scaffold  upon 
which  plaintiff  was  dumping  the  mortar  was  about  5  feet  above  the 
planks  upon  which  he  stood.  The  following  is  plaintiff's  description 
of  the  accident,  viz. : 

"Q.  Describe  what  you  fell  from.    A.  I  fell  from  the  plank.    Q.  What 
plank?    A.  A  scaffold  plank.    Q.  And  bow  did  you  come  to  fall?    A.  I  made  a 

misstep." 

Testimony  was  offered  as  to  the  nature  of  plaintiff's  injuries,  and 
the  trial  court  fixed  the  damages  at  $30.  The  record  contains  no  evi- 
dence of  any  defect  in  the  plaScs,  or  fault  in  the  position  in  which  they 
were  placed,  or  that  they  broke  or  gave  away.  The  evidence  will  not . 
sustain  a  conclusion  that  the  place  upon  which  he  stood  at  the  time  he 
fell  was  insecure  or  defective.  A  careful  consideration  of  the  entire 
evidence  points  to  the  conclusion  that  the  proximate  cause  of  plaintiff's 
injuries  was  his  misstep  from  the  plank.  Moreover,  evidence  was  elic- 
ited tending  to  show  that  plaintiff  admitted,  after  the  accident,  that  his 
fall  was  due  to  the  fact  that  he  had  been  drinking.  Plaintiff  failed  to 
make  out  a  cause  of  action,  and  tiie  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


SAMUELS  et  al.  V.  BLOOM  et  al. 

(Supreme  Court,  Appellate  Term.    November  29.  1007.) 

Saus— Pabtieb. 

Sto<Uiolder8  were  not  liable  personally  for  the  price  of  goods  order- 
ed by  the  corporation  through  one  of  the  stockholders  as  president,  the 
order  being  signed,  "The  B.  &  M.,  J.  Bloom,  Pres.,"  though  the  stock- 
holders' names  were  printed  on  letter  beads  used  in  correspondence  aft- 
er the  order  was  given. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Henry  Samuels  and  others  against  Jacques  Bloom  and 
another.  From  a  judgement  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  complaint  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Joseph  Wilkenfeld,  for  appellants. 
Joseph  Bethilf,  for  respondents. 

PER  CURIAM.  The  plaintiffs  brought  this  action,  which  is  one 
tor  goods  sold  and  delivered,  against  Jacques  Bloom  and  Henry  Meyer 
personally.  Bloom  only  was  served  with  process,  and  he  alone  ap- 
peared in  the  action.  The  correspondence  between  the  parties  clearly 
shows,  that  the  goods  were  ordered  by  "The  B.  &  M.,"  a  corporation  or- 
ganized tmder  the  laws  of  Illinois  and  doing  business  at  Peoria,  111., 
of  which  corporation  Bloom  was  president,  and  said  goods  were  deliv- 
ered to  such  corporation,  which  sent  the  goods  back  as  being  of  in- 
ferior quality,  but  plaintiffs  refused  to  accept  them.     What  subse- 
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quently  became  of  the  goods  does  not  appear.  The  order  for  the  goods 
was  signed,  "The  B.  &  M.,  J.  Bloom,  Pres."  It  is  conceded  that  the 
goods  were  ordered  from  a  catalogue  sent  by  plaintiff  to  "The  B.  & 
M.,"  and  defendants  claim  the  goods  did  not  correspond  in  quality  to 
those  mentioned  in  the  catalogue  and  which  were  ordered  by  "The  B. 
&  M.,"  through  Bloom  as  president  of  said  corporation.  The  court 
gave  judgment  against  Bloom  personally. 

The  evidence  clearly  shows  that  the  goods  were  not  ordered  by 
Bloom  personally,  and  there  is  nothing  to  indicate  that  plaintiffs  were 
wrongfully  misled  into  giving  the  credit  to  Bloom  and  Meyer  person- 
ally, instead  of  to  the  corporation,  beyond  the  fact  that  in  the  corner 
■  of  some  of  the  letter  heads  in  small  print  appeared  the  names :  "J. 
Bloom.  H.  Meyer."  Defendant  explains  that  these  were  old  letter 
heads,  and,  in  any  view,  the  appearance  of  these  names  on  the  letter 
heads,  used  by  defendant  in  correspondence  with  plaintiffs  after  the 
order  had  been  given,  did  not  overcome  the  fact  that  all  of  defend- 
ant's letters,  as  well  as  the  order  itself,  were  signed,  "The  B.  &  M.,  J. 
Bloom,  Pres.,"  whiich  was  sufficient  notice  to  plaintiffs  that  the  order 
was  given  by  the  corporation,  and  not  by  Bloom  personally.  It  seems 
to  us  that  plaintiffs  have  sued  the  wrong  party,  and  that  the  judgment 
must  be  reversed,  and  the  complaint  dismissed,  with  costs. 

Judgment  reversed,  and  complaint  dismissed,  with  costs. 


WIIiKB  T.  POETT-SECOND  ST.,  M.  &  ST.  N.  AVE.  R.  CO. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

Cabbiibs— Stbket  Rahwatb— Tbansfebs— RkfusaI/— Penaltt— Passenoer  m 
Good  Faith. 

Ooe  not  shown  to  be  a  street  car  passenger  In  good  faith  may  not  re- 
cover from  the  company  a  penalty  for  refusing  a  transfer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  William  Wilke  against  the  Forty-Second  Street,  Manhat- 
tanville  &  St.  Nicholas  Avenue  Railroad  Company  for  refusing  a  trans- 
fer. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Henry  F.  Gannon,  for  appellant. 

Walter  L.  Bunnell,  for  respondent. 

PER  CURIAM.  The  evidence  does  not  show  that  the  plaintiflF  was 
a  passenger  in  good  faith.  The  judgment  must  be  reversed,  upon  the 
authority  of  NicholscMi  v.  N.  Y.  City  Ry.  Co.  (Sup.)  103  N.  Y.  Supp. 
695, 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 
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WHEELEB  ▼.  BLUMBNTHAK 
(Suinreme  Conrt,  Appellate  Term.    November  29,  1007.) 

WAIEHOITSESaElt— AcnONS  AGAIS8T— SUITICIENCT    OT    EVIOKNOX. 

In  an  action  against  a  warehouse  keeper  to  recover  for  articles  stored 
and  not  returned,  delivery  of  tbe  goods  to  the  Iceeper  and  failure  to  re- 
tain the  same  held  to  be  shown  by  preponderance  of  the  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Francis  H.  Wheeler  against  Ben  Blumenthal,  doing  busi- 
ness under  the  name  of  the  West  End  Storage  Warehouse.  Judgment 
for  defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  I^EVENTRITT  and 
ERLANGER,  JJ. 

Lottis  O.  Van  Doren,  for  appellant 
Eugene  Blumenthal,  for  respondent. 

PER  CURIAM.  The  action  is  brought  by  plaintiff,  as  owner  of 
certain  household  goods,  against  defendant,  as  a  storage  warehouse 
keeper,  to  recover  3ie  value  of  certain  of  the  articles  stored  by  plain- 
tiff with  defendant,  which  articles  were  not  returned  by  defendant  on 
demand  of  plaintiff. 

The  facts  are  substantially  as  follows,  viz. :  On  September  27,  1906, 
plaintiff  placed  her  furniture  in  storage  with  defendant.  One  Collins 
carted  and  moved  the  goods  from  plaintiff's  residence  to  defendant's 
warehouse.  Among  the  goods  were  some  crockery,  glass,  and  table 
ware,  which  Collins  packed  into  11  barrels.  There  were  three  van 
toads  in  all.  The  barrels  went  on  the  last  load.  The  wagon  was  driven 
by  Collins  to  defendant's  warehouse.  Collins  swears  he  took  off  the 
wagon  all  of  the  goods  that  had  been  placed  on  it,  and  delivered  the 
same  to  defendant's  servants  and  agents,  and  the  goods  were  taken 
into  defendant's  warehouse,  and  then  the  empty  wagon  was  driven 
away  by  Collins.  Upon  demand  of  plaintiff,  subsequently  made,  most 
of  die  furniture  was  returned  to  her  by  defendant,  but  not  the  arti- 
cles involved  in  this  action,  which  had  been  placed  on  the  last  load  at 
the  time  of  moving,  as  above  indicated. 

Proof  of  value  was  made  of  the  lost  articles.  Defendant's  agent 
admits  that  all  of  plaintiff's  goods  that  had  been  delivered  to  defend- 
ant by  Collins  were  placed'in  defendant's  receiving  room,  and  admits 
that  he  saw  Collins  bring  goods  into  the  warehouse.  The  plaintiff 
herself  saw  the  wagon  upon  which  the  lost  goods  had  been  loaded 
driven  to  defendant's  warehouse  by  Collins.  The  wife  of  the  janitor 
of  the  house  whence  the  goods  were  taken  swears  that  all  of  plaintiff's 
property  was  so  taken  away.  The  court  dismissed  the  complaint  for 
failure  of  proof.  The  preponderance  of  evidence  clearly  shows  de- 
livery of  the  goods  to  defendant  and  the  failure  by  him  to  return  them. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  aUde  the  event 
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<56  Mtac.  Bep.  502.) 

8ALEMON  V.  NBW  YORK  CITT  RY.  (X>. 

(Supreme  Oonrt,  Appellate  Term.    Morember  29,  1007.) 

TIOAi)— DsLiBBiATioNa  or  JuBT— SxNDiiia  Jdst  Back  to  Cobkiot  Vesdiot. 
On  tbe  trial  of  a  personal  Injnry  case,  defendant  Introdnoed  no  evl- 
doice,  except,  tbat  It  had  received  no  report  of  the  acddoit.  After  tbe 
jury  had.  retired,  they  retnmed,  and  tbe  foreman  stated  tbat  as  they  had 
plaintiff's  testimony  as  to  what  happened  to  him,  bat  no  evldaioe  as  to 
the  accident  from  defendant,  they  found  a  verdict  for  plaintiff.  Tbe  court 
then  Instructed  tbem  that  a  verdict,  if  found  for  plaintiff  because  there 
was  no  evidence  for  the  defendant  In  regard  to  the  acddoit,  would  have 
to  be  set  aside,  but  tbat  tb^  must  find  a  verdict  for  plaintiff  or  defend- 
ant, regardless  of  tbe  absence  of  evidence  by  defendant  In  regard  to  tbe 
accident,  and,  otter  giving  other  instructions  applicable  to  the  case,  sent 
tbe  Jury  out  a  seocMid  time.  Held,  that  the  court's  action  was  proper, 
since,  until  tbe  Jury  Is  discharged,  they  may  correct  their  verdict,  either 
at  their  own  Instance  or  that  of  the  court,  and  for  that  purpose  may  be 
salt  back,  before  their  verdict  Is  recorded,  not  only  to  correct  a  mistake 
In  form,  or  to  remedy  obscurity,  but  to  alter  It  in  substance. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  46,  Trial,  H  79S, 
798.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Abraham  Salemon  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

William  "E.  Weaver,  for  appellant 
Morris  Meyers,  for  respondent 

PER  CURIAM.  This  is  an  accident  case.  The  defendant  does  not 
raise,  on  tiiis  appeal  from  a  judgment  in  favor  of  the  plaintiif,  any 
question  of  negligence  or  contributory  negligence,  but  bases  its  appeal 
solely  on  the  ground  that  the  court  erred  in  sending  the  jury  out  a 
second  time.  The  defendant  introduced  no  evidence,  except  to  show 
that  it  had  received  no  report  of  the  accident  After  the  court  had 
made  its  charge,  to  which  no  exception  was  taken,  and  the  jury  had 
retired  for  the  first  time,  they  returned,  and  the  foreman  made  the 
following  statement: 

"As  we  have  the  testimony  by  the  plaintiff  as  to  what  happened  to  him, 
we  find  tbat  there  is  no  evidence  from  the  company,  that  there  was  something 
tbe  matter  with  the  conductor,  or  tbat  he  did  not  bear,  or  anything,  and  we 
find  a  verdict  for  $400." 

The  court  then  asked:  "For  the  plaintiff?"  To  which  the  foreman 
replied:  "Yes,  sir."  The  jury  were  then  polled,  and  each  answered 
that  his  verdict  was  for  $400  for  the  plaintiff.  The  defendant  then 
moved  to  set  aside  the  verdict  on  the  ground  that  "they  have  said  tiiat 
they  gave  this  verdict  because  there  is  no  evidence  from  the  railroad 
company."  The  plaintiff  then  moved  to  have  the  jury  sent  back  to  the 
jury  room,  "with  instructions  that  the  fact  that  the  defendant  has  put  in 
no  defense  does  not  relieve  the  plaintiff  from  the  necessity  of  proving 
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\us  case  by  a  fair  preponderance  of  evidence."    The  court  then  said  to 
the  jury : 

"It  you  found  a  verdict  for  the  plaintiff  because  tbere  was  no  testimony  of- 
fered by  tbe  railroad  company  in  regard  to  the  accident,  the  conductor,  or 
tbe  ctr,  then  your  verdict  must  be  set  aside  by  the  court  Yon  must  And  a 
rerdlct  for  the  plaintiff  or  defendant,  regardless  of  the  absence  of  testimony 
OD  tbe  part  of  the  railroad  company  in  regard  to  the  accident." 

And  the  court  then  went  on  and  gave  instructions  as  to  the  law  of 
negligence  applicable  to  the  case,  and  sent  the  juiy  out  a  second  time. 
The  defendant  objected  to  this  second  sending  out  of  the  jury,  and 
excepted  to  the  court's  ruling  in  that  regard.  The  jury  came  in  a 
second  time,  and  announced  a  verdict  for  $400  for  plaintiff. 

The  conduct  of  the  court  in  sending  tiie  juty  out  a  second  time  seems 
to  have  been  proper  under  the  circumstances.  Until  the  jury  is  actu- 
ally discharged,  they  may  correct  or  alter  their  verdict,  either  at 
their  own  instance  or  that  of  the  court.  Rogan  v.  Mullins,  22  App. 
Div.  117-119,  47  N.  Y.  Supp.  920;  Warner  v.  N.  Y.  C.  R.  R.  Co..  62 
N.  Y.  438,  11  Am.  Rep.  724.  They  may  be  sent  back,  after  giving 
their  verdict  and  before  it  is  recorded,  not  only  to  correct  a  mistake 
in  form,  or  to  make  that  plain  which  was  obscure,  but  to  alter  it  in 
substance,  if  tiiey  so  determine  and  agree.  Warner  v.  N.  Y.  C.  R.  R. 
Co.,  supra. 

The  judgment  should  be  affirmed,  with  costs. 


REBDT  BLOVATOR  CO.  v.  BERMAN  et  aL 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

L  Etidkrcb— PABOir-AJ>MissiBn.iTr  10  EZFI.AIN  Receipt. 

In  an  action  on  a  $1,000  note  given  for  part  of  tbe  price  of  an  olevator 
Mld  to  defendants,  title  being  reserved  by  plaintiff  until  final  payment, 
plaintiff  could  show  by  parol  testimony  that  a  written  receipt  given  by 
hhn,  a  receiver  in  an  action  for  foreclosure  of  a  mortgage  on  tbe  building 
in  which  the  elevator  was  Installed,  for  $500,  in  settlement  of  plaintiff's 
claim,  "for  release  of  title  to  elevator  only,  in  accordance  with  order  of" 
the  court  in  tbe  foreclosure  action,  was  given  with  the  understanding 
that  tbe  payment  should  not  release  the  claim  against  defendants  for  the 
remaining  $S00. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  20,  Evidence,  }{  1829- 
1S12.] 

I  Sales— OoRDinoiiAi/—DEicAND  tou  Return  or  Pbopebtt— EnioT. 

Where  title  to  an  elevator  was  to  remain  In  the  seller  until  final  pay- 
ment, tbe  seller's  action  in  demanding  that  the  receiver  In  an  action  for 
foreclosure  of  a  mortgage  on  tbe  building  in  which  the  elevator  was  in- 
stalled return  the  elevator  did  not  amount  to  a  rescission  of  tbe  contract 
of  conditional  sale,  but  was  a  threat  to  rescind ;  the  seller  not  taking  pos- 
MBsion  nor  assuming  control  of  the  elevator. 

L  SAm— Sdbbenoeb  or  Title— KrrEcr. 

Where  title  to  an  elevator  was  to  remain  In  the  seller  until  final  pay- 
ment, tbe  seller's  surrender  of  title  on  payment  by  tbe  receiver  in  an  ac- 
tion for  foreclosure  of  a  mortgage  on  the  building  In  which  the  elevator 
wu  Installed  of  one-half  the  balance  due  was  not  a  surrender  of  Its  claim 
against  the  buyers  for  the  remainder  of  tbe  price. 
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Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Action  by  the  Reedy  Elevator  Company  against  Morris  Berman  and 
Joseph  Moskowitz.  From  a  judgment  for  defendant  Moskowitz,  and 
an  order  denying  a  new  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Wesselman  &  Kraus  (Bertram  L.  Kraus,  of  counsel),  for  appellant. 
Max  D.  Steuer,  for  respondent. 

PER  CURIAM.  The  plaintiff  furnished  to  defendants  an  electric 
elevator  for  $2,400,  the  title  to  which  elevator  was  to  remain  in  plain- 
tiff until  the  final  payment  should  be  made,  and  plaintiff  received  from 
defendants  $1,400  and  a  promissory  note  for  the  remaining  $1,000. 
upon  which  note  this  action  was  brought.  The  apartment  house  of 
defendants,  in  which  said  elevator  was  placed,  was  subject  to  a  mort- 
gage, and  a  receiver  was  appointed  in  a  foreclosure  action.  The  re- 
ceiver paid  to  plaintiff  $500,  who  gave  the  following  receipt  to  the 
said  receiver,  viz.: 

"Beceived  from  Henry  I.  Randall,  receiver  appointed  In  the  above-entitled 
action  (foreclosure  case),  the  snm  of  $500  In  settlement  of  the  claim  of  Reedy 
Blevator  Company,  for  release  of  title  to  elevator  only.  In  accordance  with 
order  of  this  court" 

Upon  the  trial  the  court  below  directed  a  verdict  for  defendants; 
both  parties  having  asked  for  the  direction  of  a  verdict.  Plaintiff 
appeals. 

It  will  be  observed  that  this  receipt  does  not  state  that  the  $500  were 
accepted  in  full  settlement  for  the  whole  amotmt  due  for  the  elevator — 
i.  e.,  $1,000 — ^but  that  the  $500  was  paid  for  "a  release  of  title  only," 
which  title  it  is  conceded  would  otherwise  have  remained  in  plaintiff 
until  the  full  payment  of  the  $1,000  due.  There  is  no  indication  on 
the  face  of  the  receipt  that  plaintiff  abandoned  its  claim  for  the  bal- 
ance of  the  amount  still  owing  from  defendants  to  plaintiff  for  such 
elevator.  The  $500  were  paid  simply  in  return  for  a  waiver  by  plain- 
tiff of  that  clause  of  the  contract  of  sale  which  kept  title  in  plaintiff 
until  the  full  amount  of  the  purchase  price  was  paid.  The  balance 
still  remained  due  from  defendants  to  plaintiff,  but  the  receiver  ob- 
tained the  right  to  retain  the  elevator  in  the  apartment  house  by  this 
waiver  of  title  by  plaintiff,  who  had  demanded  the  return  of  said 
elevator.  On  the  trial  plaintiff's  counsel  sought  to  show  that  at  the 
time  of  the  payment  of  the  $500  it  was  expressly  stated  and  agreed 
that  payment  of  said  money  should  not  operate  as  a  release  of  the 
claim  against  defendants.  The  court  refused  to  permit  him  to  do  so, 
although  the  rule  is  that  a  receipt  can  be  explained,  and  that  parol  evi- 
dence is  competent  to  show  the  purpose  for  which  the  receipt  was 
given  and  to  what  demand  it  was  applicable,  and  a  receipt  given  for 
a  specific  purpose  cannot  be  used  for  a  different  purpose.  The  re- 
ceipt states  that  the  $500  were  given  "in  accordance  with  the  order 
of  the  court."  This  order  directs  the  receiver  "to  satisfy  the  claim 
of  the  Reedy  Elevator  Company  to  the  elevator" — i.  e.,  its  title  thereto 
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and  right  to  remove  said  elevator  from  the  apartment  house;  but 
the  order  makes  no  mention  of  plaintiff's  claim  against  defendants 
for  the  balance  due  for  breach  of  contract  in  failing  to  pay  in  full  for 
said  elevator.  The  evidence  which  plaintiff  sought  to  introduce,  as 
above  indicated,  would  not  have  varied  the  terms  of  the  receipt,  as 
there  is  nothing  in  the  receipt  inconsistent  with  plaintiff's  retention 
of  its  claim  for  the  balance  due  from  defendants. 

Plaintiff  did  not  surrender  the  note  to  the  receiver  upon  the  payment 
of  the  $500  and  the  giving  of  the  receipt,  nor  was  any  demand  for 
such  note  made  by  the  receiver,  who  had  nothing  to  do  with  plain- 
tiff's claim  against  defendants  for  breach  of  contract,  but  wished  mere- 
ly to  prevent  plaintiff  from  removing  the  elevator  from  the  building, 
which  plaintiff  had  a  right  to  do  so  long  as  the  title  remained  in  said 
plaintiff,  and  which  it  had  threatened  to  do,  whereupon  the  receiver 
made  an  arrangement  with  plaintiff  to  give  up  this  right  for  $500,  and 
obtained  the  order  of  the  court  authorizing  him  to  carry  into  effect 
such  arrangement  with  plaintiff.  Although  the  plaintiff  concededly 
demanded  the  return  of  the  elevator,  it  need  not  be  held  to  have  there- 
by elected  to  rescind  the  contract  of  conditional  sale  between  itself 
and  defendants.  It  did  not  actually  take  possession  or  assume  con- 
trol of  the  elevator,  nor  did  it  make  a  demand  for  its  return  upon  de- 
fendants themselves,  but  upon  the  receiver.  Its  surrender  of  title  to 
the  elevator  was  not  a  surrender  of  its  claim  against  defendants  for 
the  breach  of  contract.  The  demand  on  the  receiver  for  the  return 
of  the  elevator  was  more  in  the  nature  of  a  threat  to  rescind  the  con- 
ditional contract  of  sale  with  defendants  than  an  actual  rescission  of 
sacfa  contract. 

It  may  also  be  said  that  this  claim  of  a  rescission  was  not  pleaded 
in  the  answer  and  is  raised  for  the  first  time  on  appeal.  The  answer 
sets  up  the  defense  of  a  discharge  in  bankruptcy ;  but  no  evidence  was 
introduced  on  that  subject,  nor  is  it  referred  to  on  the  appeal.  The 
plaintiff  has  shown  itself  entitled  to  recover  the  remaining  $500,  and 
it  was  therefore  error  to  direct  a  verdict  in  favor  of  the  defendants. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


(36  Miac.  Rep.  524.) 

COHEN  et  al.  ▼.  BACHBACH. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

1.  JUDOMKKTS— CON0I.tTaiVENEBS— DiBUISSAI.. 

■    DiamlBsal  of  a  complaint  as  to  a  defendant  is  not  a  bar  to  another  ac- 
tion, nnleee  the  dlBmlseal  was  on  the  merlta. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  30,  Judgment,  $§ 
1028,  1032,  1034.] 

2.  Coun»— N«w  YoBK  Murigifai.  CoTjBi>-AppLiOABn,iTY  TO  Code  Pbovi- 

SI0?(8. 

Code  Civ.  Ptoc  i  1209,  providing  that  a  final  judgment  dismissing  a 
<!omplalnt  does  not  prevent  a  new  action  on  the  same  cause,  unless  it  ex- 
pressly declares  or  It  appears  by  the  judgment  roll  that  It  was  rendered 
on  the  merits^  has  no  application  to  the  Municipal  Court  of  New  York 
City. 
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3.  JuDaMENT— New  York  Mttnicipai,  Cotibt—Dibhissai,— Scope  of  Adjitdi- 

OATIOH— CONCLUSIVKNKSS  OF  JuDOlfEDT  ROLL. 

In  an  action  In  the  City  Conrt  of  New  York  the  qneatlon  whether  a  dls- 
misaal  of  an  action  In  the  Mnnlclpal  Court  was  upon  the  merits  It  a  mat- 
ter of  proof,  and  the  Judgment  roll  Is  not  neceaearlljr  oonduBlve. 

[BO.  Note. — ^For  cases  In  point  see  Cent  Dig.  toL  30,  Judgment  tt 
1822-1826.] 

4.  Save— DismssAL  on  Merits— Suffioiekot  of  Evidence. 

In  an  action  In  the  City  Court  of  New  York  on  an  alleged  oral  contract 
of  Buretyahlp,  It  appeared  that  a  prior  action  in  the  Municipal  Court  on 
the  same  cause  had  been  dlamlssed  as  to  B.,  the  defendant  in  the  instant 
.  case,  and  that  the  only  evidence  in  the  former  action  as  to  B.'s  liability 
was  the  testimony  of  a  plaintlfC  that  B.  said,  "You  should  continue  the 
work,  and  I  will  see  to  It,"  but  B.  denied  that  he  had  ever  had  a  contract 
with  plaintiffs,  and  at  the  end  of  the  trial  plaintlEfs'  counsel  asked,  "Does 
your  honor  find  there  was  no  contract  between  plaintiffs  and  B.?"  to  which 
the  court  replied,  "Yes,  sir ;  I  shall  find  as  a  matter  of  fact  I  do  not  think 
you  have  sufficiently  sustained  the  burden  of  proof."  Beld,  that  the  Ma- 
nlclpal  Court  Judgment  was  on  the  merits,  and  barred  the  action  in  tbe 
City  Court. 

Appeal  from  City  Court  of  New  York. 

Action  by  Isaac  Cohen  and  another  against  Abraham  M.  Bachrach. 
From  a  judgment  for  defendant  and  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Aldenpan  &  Alderman  (Joseph  Fischer,  of  counsel),  for  appellants. 
Philip  S.  Seligman  (Max  D.  Steuer,  of  counsel),  for  respondent. 

GILDERSLEEVE,  P.  J.  The  action  is  brought  to  recover  the  sum 
of  $400.  Plaintiffs  had  a  contract  with  one  Pollack  and  one  Good- 
man to  do  certain  work  on  a  building.  Pollack  and  Goodman  got 
into  financial  troubles,  and  defendant,  according  to  plaintiffs'  claim, 
promised  that  he  would  pay  to  plaintiffs  all  money  due  or  to  become 
due  under  their  contract  with  said  Pollack  and  Goodman,  if  plaintiffs 
would  complete  their  work  to  be  done  under  said  contract,  and  plain- 
tiffs claim  that  they  did  complete,  and  earned  the  $400  which  they 
seek  to  recover.  Defendant  puts  in  issue  the  claim  of  the  plaintiffs, 
and  sets  up  the  defense  of  res  adjudicata.  The  court  below  held  that 
a  judgment  of  the  Municipal  Court,  rendered  in  an  action  between 
these  plaintiffs,  as  plaintiffs,  and  this  defendant,  said  Pdlack,  said 
Goodman,  and  the  Ogden  Lumber  Company,  as  defendants,  was  a 
complete  bar  to  plaintiffs'  cause  of  action  herein,  and  the  court  directed 
a  verdict  for  defendant.     Plaintiffs  appeal. 

The  action  in  the  Municipal  Court  was  to  foreclose  a  mechanic's 
lien,  and  was  for  the  same  amount  and  the  same  work  involved  in  the 
case  at  bar.  The  Municipal  Court  gave  judgment  for  the  plaintiffs 
against  Pollack  and  Goodman,  for  $308.42,  and  "dismissed  as  to  other 
defendants" — i.  e.,  the  defendant  in  the  case  ai  bar  and  the  Ogden 
Lumber  Company.  Unless  the  complaint  was  dismissed  as  to  this 
defendant  on  the  merits,  the  judgment  of  the  Municipal  Court  was 
no  bar  to  the  present  action.  There  is  no  statement  in  the  judg^ient 
roll  that  the  dismissal  was  on  the  merits.    Section  1309  of  the  Code, 
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providing  that  a  final  judgment  dismissing  the  complaint  does  not 
prevent  a  new  action  for  the  same  cause  of  action,  unless  it  expressly 
declares,  or  it  appears  by  the  judgment  roll;  that  it  is  rendered  upon 
the  merits,  has  no  application  to  the  Municipal  Court.  Stecher  v. 
Free  Sons  of  Judah,  45  Misc.  Rep.  340,  90  N.  Y.  Supp.  332,  333  (Ap- 
pellate Term,  BischoflF,  J.).  The  question,  therefore,  as  to  whether 
the  judgment  of  the  Municipal  Court  was  or  was  not  upon  the  merits 
was  a  matter  for  proof  in  the  ordinary  course,  and  the  judgment  roll 
was  not  necessarily  conclusive.     Stecher  v.  Sons  of  Judah,  supra. 

It  appears  from  the  record  that  in  the  Municipal  Court  action  plain- 
tiffs under  an  amendment  to  their  complaint  at  the  trial  sought  to 
hold  this  defendant  as  owner  of  the  premises  and  under  his  promise 
to  pay  to  plaintiffs  the  amount  due  and  to  become  due  if  i>laintiffs 
would  complete  the  work  to  be  done  under  their  contract  with  Pol- 
ladc  and  Goodman,  which  is  the  same  ground  upon  which  plaintiffs 
seek  to  hold  defendant  in  the  case  at  bar,  and  at  the  end  of  the  trial 
of  the  Municipal  Court  action  the  plaintiffs'  counsel  asked  the  court : 

"Does  yonr  honor  find  there  was  no  contract  between  plaintiffs  and  Bach- 
rach  [this  defendant]?" 

To  which  the  court  replied : 

"^es,  sir ;  I  shall  find  as  a  matter  of  fact  I  do  not  think  yon  have  saffi- 
dently  sustained  the  burden  of  proof." 

The  only  evidence  which  plaintiffs  seem  to  have  offered  in  the  Mu- 
nicipal Court  action  in  support  of  their  claim  of  a  contract  with  Bach- 
rach,  whereby  they  were  to  finish  the  job  and  he  was  to  pay  for  it, 
was  that  of  one  of  the  plaintiffs  to  the  effect  that  Bachrach  said: 
"You  should  continue  the  work,  and  I  will  see  to  it."  The  Municipal 
Court  justice  might  very  well  have  reached  the  conclusion  that  plain- 
tiffs had  not  sufficiently  sustained  the  burden  of  proof,  and  found  as  a 
matter  of  fact,  upon  a  conflict  of  proof,  that  there  was  no  such  con- 
tract between  plaintiffs  and  Bachrach.  The  latter  swore  positively  in 
the  Municipal  Court  action: 

"^  got  somebody  else  to  do  this  work — Rado  Broa  I  have  paid  them  for 
that  work.  *  *  *  I  never  had  a  contract  with  Cohen  and  Goldstein 
[plaintiffs]." 

It  seems  to  us  that  it  must  be  held  that  the  Municipal  Court  judgment 

was  on  the  merits,  and  is  a  bar  to  the  plaintiffs'  cause  of  action  herein. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


(oU  Misc.  Bep.  566.) 

iffTNA  ELEVATOR  CO.  r.  DEEVES  et  al. 

(Supreme  Court,  Appellate  Term.    Novonber  29,  1807.) 

llKBAKios'  Lnns— Consent  of  Ownkb— Impbotkicxnts  bt  Lesbxx  —  Covk- 

HADT  TO  REPAIB  BT  liESSEB. 

A  covenant  In  a  lease  obligating  lessee  to  keep  the  premises  In  good  or- 
der  a^  repair  daring  the  term  does  not  imply  a  consent  by  lessor,  within 
Medumlc's  Lien  Lew,  Laws  1897,  p.  516,  c.  418,  I  3,  providing  that  a  con- 
tracts or  materialman  who  performs  labor  or  furnishes  material  for  the 
Improvemmt  of  real  property  with  the  owner's  cousent  shall  have  a  lien ; 
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there  being  a  distinction  between  "ImproTements"  and  "repalra,"  wltli- 
in  the  contemplation  of  that  section. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  84,  Mechanics'  Liens, 
{{  72,  73.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Mttia.  Elevator  Company  against  Richard  Deeves  and 
others,  demanding  judgment  that  plaintiff  had  acquired  a  lien  for  labor 
performed  and  materials  furnished,  that  there  was  due  an  amount  spec- 
ified, with  interest  and  costs,  together  with  such  other  relief  as  might 
seem  just.    Judgment  for  defendants,  and  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Wm.  P.  Martin  (Alfred  B.  Nathan,  of  counsel),  for  appellant 
Kurzman    &    Frankenheimer    (John   Frankenheimer   and   Walter 
Frank,  of  counsel),  for  respondents. 

GILDERSLEEVE,  P.  J.  The  facts  are  conceded  by  stipulation  to 
be  substantially  as  follows,  viz. :  On  December  29,  1906,  and  for  some 
time  prior  thereto,  defendants  were  the  owners  of  certain  real  estate ; 
i.  e.,  the  Everett  Hotel,  on  Seventeenth  street  and  Fourth  avenue.  On 
March  6,  1906,  when  defendants  were  such  owners,  they  leased  said 
premises  to  a  corporation  known  as  the  "Everett  House  Company." 
The  lease  was  in  writing,  and  was  for  a  term  of  81  years.  Among 
other  things  the  lease  provided  as  follows,  viz.: 

"The  party  of  the  second  part  [the  lessee;  i.  e.,  the  Everett  Honse  Oom- 
pany]  •  *  *  agrees  to  keep  the  premises  in  good  ordei;  and  repair  daring 
said  term  at  its  own  cost  and  expense." 

Between  November  15,  1906,  and  November  20,  1906,  plaintiff  per- 
formed certain  work  and  furnished  material  for  said  Everett  House 
Company,  in  connection  with  the  repair  of  an  elevator  on  said  prem- 
ises, at  tiie  agreed  price  and  reasonable  value  of  $227.32.  The  repairs 
in  question  were  necessary  to  the  proper  working  of  the  elevator.  The 
defendants,  however,  deny  that  the  repairs  made  to  said  premises  were 
made  with  their  consent,  as  owners  or  otherwise,  or  that  they  derived 
any  pecuniary  benefit  from  such  repairs,  or  that  the  premises  were  en- 
hanced in  value  by  such  repairs.  No  testimony  was  mtroduced  in  sup- 
port of  such  denials,  and  no  claim  is  made  that  the  repairs  were  not 
properly  done;  while  it  is  admitted  by  defendants,  as  we  have  seen, 
that  such  repairs  were  necessary  to  the'elevator.  The  inference,  there- 
fore, the  plaintiff  claims,  is  that  the  value  of  the  premises  was  enhanced 
to  the  extent  of  these  repairs,  and  that  defendants,  as  owners,  derived 
a  benefit  from  these  necessary  repairs  by  such  enhanced  value  of  their 
premises.  Upon  nonpayment  of  its  claim  by  the  Everett  House  Com- 
pany the  plaintiff  filed  a  mechanic's  lien  against  the  premises  on  the 
29th  day  of  December,  1906,  and  subsequentiy  brought  this  action,  de- 
manding judgment: 

"First  that  on  December  29,  1906,  it  acquired  a  valid  lien  upon  the  in- 
terest of  the  defendants  in  the  said  premises ;  and,  second,  that  there  is  now 
dne  to  the  plaintiff  from  the  defendants  the  sura  of  ?227.32,  with  interest  from 
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tbe  20tb  day  of  November,  1906,  and  costs,  together  wltb  such  other  and 
ftrtber  relief  as  to  the  court  may  seem  Just" 

Section  3  of  the  mechanic's  lien  law  (Laws  1897,  p.  616,  c.  418)  pro- 
rides  thus : 

"A  contractor  or  •  •  •  materialman,  who  performs  labor  or  furnishes 
material  for  the  improyement  of  real  property,  with  the  consent  or  at  tbe 
request  of  the  owner  thereof,  •  •  •  shall  have  a  lien  for  the  principal 
aiid  interest  of  the  value  or  the  agreed  price  of  such  labor  and  materials  upon 
tbe  real  proper^  Improved  «  •  *  from  the  time  of  filing  a  notice  of  such 
Uen  as  prescribed  In  this  article." 

It  is  admitted  that  no  formal  request  was  made  by  the  defendants 
for  the  repair  of  the  elevator,  nor  any  formal  consent  from  them  ob- 
tained; but  the  plaintiff  claims  there  was  an  implied  consent,  arising 
from  die  stipulation  in  the  lease  from  the  defendants  to  the  Everett 
House  Company  that  the  latter  was  "to  keep  the  premises  in  good  or- 
der and  repair  during  said  term."  It  will  be  observed  that  this  is  not 
a  mere  abstract  permission  to  the  lessee  tq  make  alterations  or  repairs, 
but  that  the  defendants  specifically  imposed  the  duty  of  keeping  the 
.  premises  in  good  order  and  repair  upon  the  lessee  as  an  obligation  and 
condition  of  the  lease.  It  is  claimed,  therefore,  that  there  is  no  appli- 
cation here  of  the  doctrine  of  Hankinson  v.  Van  Tine,  152  N.  Y.  20, 
46  N,  E.  292,  to  the  effect  that  an  abstract  permission  by  the  owner  to 
the  lessee  to  make  "alterations"  did  not  amount  to  a  consent  by  the 
owner,  within  the  meaning  of  the  statute,  to  the  furnishing  of  labor 
and  material  by  a  third  party.  A  distinction  between  a  permission  to 
make  alterations  and  an  obligation  to  make  improvements  seems  to  be 
approved  by  Chief  Judge  CuUen  in  the  case  of  Rice  v.  Culver,  172  N. 
Y.  66,  64  N.  E.  761.  In  the  case  of  Tinsley  v.  Smith,  115  App.  Div. 
708, 101  N.  Y.  Supp.  382,  the  court  says: 

"Where  the  tenant  covenants  to  make  specific  Improvements  or  repairs,  the 
landlord  has  been  held  to  have  consented  thereto  within  the  meaning  of  tbe 
statute." 

In  the  case  at  bar  the  tenant  covenanted  generally  to  "keep  the  prem- 
ises in  good  order  and  repair  during  the  said  term"  of  the  lease.  In  the 
case  of  Rice  v.  Culver,  supra,  the  court  says  (page  65  of  172  N.  Y., 
page  762  of  64  N.  E.)  : 

"Tbere  Is  a  marked  distinction  between  the  passive  acquiescence  of  an  own- 
er, in  that  he  knows  the  Improvements  are  being  made,  •  •  »  and  his 
actual  and  express  consent  or  requirement  that  the  Improvement  should  be 
done.    It  Is  tbe  latter  that  constitutes  the  consent  mentioned  In  the  statute." 

In  the  case  at  bar,  as  we  have  seen,  the  owners  required  the  lessee 
to  make  "repairs" ;  but  the  word  "improvements"  is  not  mentioned. 
Again,  in  the  above-cited  case,  at  page  66  of  172  N.  Y.,  page  763  of 
64  N.  E.,  Chief  Judge  CuUen  says : 

"The  case  [where  permission  to  erect  certain  buildings  was  given]  Is  entirely 
dilTerent  from  those  In  which  tbe  tenant  covenanted  by  the  lease  to  erect 
buildings  or  make  Improvements." 

It  seems  to  us,  however,  that  the  covenant  in  the  lease  obligating  the 
lessee  to  "keep  the  premises  in  good  order  and  repair  during  the  said 
term"  did  not  imply  a  consent,  within  the  meaning  of  the  statute,  on 
107N.Y.S.— 6 
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the  part  of  the  owners  to  the  furnishing  of  the  requisite  labor  and  ma- 
terials by  a  third  party  to  make  necessary  repairs,  although  the  repairs 
in  question  are  conceded  to  have  been  necessary,  and  the  charge  there- 
for reasonable  and  proper,  and  though  there  is  no  dispute  as  to  their 
being  made  in  a  proper  and  workmanlike  manner,  and  we  think  that  it 
was  not  error  for  the  court  below  to  give  judgment  for  the  defend- 
ants. There  seems  to  be  a  sharp  distinction  between  "improvements"^ 
and  "repairs,"  and  the  statute  refers  only  to  "improvements"  in  its  pro- 
vision under  consideration.  The  lien,  therefore,  should  not  be  allowed, 
as  defendant  neither  required  nor  consented  to  the  making  of  improve- 
ments by  the  lessee  in  the  sense  contemplated  by  the  statute. 
The  judgment  should  be  iaffirmed,  with  costs.    All  concur. 


(56  Misc.  R^.  440.) 

TftUNK  et  al.  v.  HOWARD  I/AUNDRY  CX). 

(iSnpreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

Landlobd  awd  TsNAnr— Continuanoe  to  Pmctabk  fob  Tbial— Rcoovebt  or 
Possession. 

Where,  after  a  preliminary  application  for  a  continuaoce  of  proceed- 
ings to  dispossess  a  tenant  bad  been  denied  on  the  day  succeeding  that  on 
which  the  precept  was  returnable,  the  case  having  been  continued  by 
the  clerk  on  the  previous  day  because  of  the  absence  of  a  Justice,  defend- 
ant filed  a  verified  answer  raising  a  material  issue  and  claiming  that 
the  currait  term  bad  not  expired,  it  was  error  to  deny  an  application  for 
a  continuance  for  one  day  la  order  to  enable  defendant  to  prepare  for 
triaL 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  John  Trunk  and  another  against  the  Howard  Laundry 
Company.  From  an  order  denying  defendant's  motion  to  <q)en  its 
default,  it  appeals.    Reversed,  and  new  trial  ordered.  * 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Myron  Sulzberger,  for  appellant 

Leopold  W.  Harburger,  for  respondents. 

PER  CURIAM.  These  proceedings  were  instituted  by  the  land- 
lords to  dispossess  the  tenant  upon  tiie  ground  that  it  is  a  monthly 
tenant,  and  that  it  held  over  without  permission  after  the  expiratioa 
of  its  term.  The  precept  was  returnable  at  3  p.  m.  of  April  1,  1907, 
and,  there  being  no  justice  present  at  that  time,  the  clerk  adjourned 
the  trial  until  9  a.  m.  of  April  2d.  When  the  case  was  called  on  that 
day  one  Donnellan,  an  attorney,  appeared  in  behalf  of  the  attorney 
for  the  tenant,  and  asked  that  the  trial  be  adjourned  until  April  3d  to 
enable  the  defendant  to  prepare  for  the  same,  and  also  for  the  reason 
that  the  attorney  for  the  defendant  was  anxious  to  attend  the  funeral 
of  the  vice  president  of  the  club  of  which  he,  said  attorney,  was  a 
member.  This  request  was  denied,  and  the  tenant  was  directed  to 
file  an  answer.  A  verified  answer  was  then  drawn  up  by  Donnellan, 
and  sworn  to  by  the  treasurer  of  the  defendant,  denying  the  allega- 
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tions  of  the  petition,  and  averring  that  by  the  terms  of  the  lease  the 
defendant  was  a  tenant  from  year  to  year;  the  term  not  expiring  until 
May  1,  1907.  This  answer  was  filed,  and  when  the  case  was  called 
again,  at  3 :15  p.  m.,  Donnellan  made  a  second  application  for  a  post- 
ponement until  9  a.  m.  of  the  following  day,  so  that  the  defendant 
could  be  represented  by  its  attorney,  and  a  hearing  then  had  upon  the 
merits.  This  application  was  refused,  and  an  inquest  was  taken,  a 
warrant  at  once,  on  April  2d,  at  about  3 :45  p.  m.,  issued  to  a  marshal, 
who  immediately  placed  the  landlords  in  possession  of  the  premises. 
The  foregoing  facts  appear  in  the  moving  papers  on  the  motion  to 
open  the  tenant's  default,  and  are  not  substantially  disputed.  That 
motion  was  denied,  and  from  the  order  denying  the  same  this  appeal 
was  taken. 

While,  perhaps,  the  reason  given,  that  the  tenant's  attorney  desired 
to  attend  the  funeral  of  a  f^ow  member  of  his  club  on  practically 
the  return  day  of  the  precept,  was  not  a  legal  excuse  for  delaying  the 
trial,  we  thick  that  under  the  circumstances  the  request  for  an  ad- 
journment for  a  single  day  to  prepare  for  trial  should  have  been  grant- 
ed. The  tenant  had  interposed  a  verified  answer  setting  up  facts 
which,  if  true,  would  have  entitled  it  to  possession  of  the  property 
from  which  it  was  sought  to  be  removed.  It  had  a  right  to  a  rea- 
sonable time  in  which  to  prepare  to  meet  the  issues  presented  by  the 
pleadings,  and  the  request  for  an  adjournment  of  one  day  was  not 
unreasonable,  as  less  time  would  hardly  have  sufficed.  It  is  almost 
the  universal  practice  upon  the  return  day  of  process  to  grant  an  ad- 
journment without  any  substantial  reason  being  given,  and  almpst  as 
a  matter  of  course ;  in  brief,  the  unseemly  haste  to  rush  this  proceeding 
should  not  be  countenanced. 

The  order  appealed  from  is  reversed,  the  default  of  the  tenant  open- 
ed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


FINKEILSTEIN  et  al.  v.  FABYIK  et  aL 
(Supreme  Oonrt,  Appellate  Term.    November  20,  1907.) 

1.  liAyvhOiv  AND  Tena2«t— Lease— Requisites— Receipt  fob  Rent. 

An  instrument  reciting  receipt  from  defendants  of  JlO  for  deposit  on 
r«it  of  two  specified  lofts,  "rent  to  be  $65  per  month  and  to  run  for  two 
years,". did  not  constitute  a  lease  of  the  lofts  for  two  years;  It  having 
been  delivered  to  defendants  by  an  agent  of  the  owners  not  authorized 
to  make  leases,  and  It  also  being  contemplated  that  a  lease  should  be 
subsequently  executed  by  the  owners. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  82,  Landlord  and 
Tenant,  {  55.] 

Z  Same— Tekmination  of  Tbhanot— Notice  to  Quit— Patmkmt  ot  Rent. 

A  payment  on  account  of  rent  after  notice  to  remove  was  not  binding  on 
the  landlord,  under  the  rule  tliat  notice  to  quit  terminates  the  tenancy. 

t.  Frauds,  Statute  op— Agent  of  Owneb— AurnoKiTY  to  Lease. 

Under  the  express  provisions  of  Laws  1896,  p.  592,  c.  547,  S  207,  an 
agent,  in  order  to  execute  a  lease  for  more  than  a  year,  must  have  writ- 
ten authority  from  his  principal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  23,  Frauds,  Statute 
of,  t  256.1 
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4.  Pbincipal  and  Agent— r<EASE  by  Agknt— RAiuncATiON. 

Defendants  paid  plaintiff's  agent,  wbo  was  only  authorized  to  collect 
rents  and  had  no  power  to  execute  leases,  a  deposit  on  rent  of  premises 
and  received  a  receipt  reciting  that  the  rent  was  to  be  fC5  per  month,  to 
run  for  two  years.  Defendants  entered  and  paid  rent  for  two  montlis 
from  March  15th  at  the  rate  of  $65  per  month,  which  was  received  by  the 
landlord.  Before  May  15th  notice  was  served  on  defendants  that  the 
landlords  elected  to  terminate  their  occupancy  and  required  removal  on 
May  15tb,  on  which  their  term  expired  under  a  monthly  hiring,  and  on 
May  18th  dispossess  proceedings  were  begun.  Held,  that  there  was  no 
ratification  of  the  agent's  act  In  attempting  to  lease  the  premises  for  two 
years. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  40,  Principal  and 
Agent.  {  661.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Summary  dispossess  proceedings  by  Herman  Finkelstein  and  an- 
other against  John  Fabyik  and  others.  From  a  Municipal  Court  judg- 
ment dismissing  the  proceedings,  plaintiffs  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Schenkman  &  Brown  (Edward  A.  Brown,  of  counsel),  for  ap- 
pellants. 
Alvin  C.  Cass,  for  respondents. 

ERLANGER,  J.  On  March  12,  1907,  the  tenants  paid  to  one  Rose 
Emil  $10  and  obtained  from  her  the  following  receipt: 

"March  12th,  "OT. 

"Received  of  J.  Fabyik  &  Co.  Ten  no/iw  dollars  for  deposit  on  rent  of 
two  lofts  No.  652  East  I2th  street  Rent  to  be  $65  per  month,  and  to  run  for 
two  years.  Rose  Emll." 

The  tenants  entered  into  possession  of  the  premises  and  paid  rent 
for  two  months,  from  March  15  to  May  15,  1907,  at  the  rate  of  $65 
per  month,  and  it  is  conceded  that  the  landlord  received  the  money. 
Before  the  15th  of  May,  1907,  notice  was  served  upon  the  tenants  to 
the  effect  that  the  landlords  elected  to  terminate  tfieir  occupancy  of 
the  premises,  and  requiring  them  to  remove  on  May  15,  1907,  the 
day  on  which  their  term  expired  under  the  monthly  hiring,  and  un- 
less they  so  removed  summary  proceedings  would  be  begun  to  oust 
them.  On  May  18,  1907,  proceedings  were  instituted  to  dispossess 
the  tenants,  and  the  usual  petition  was  filed.  The  tenants  answered, 
denying  the  expiration  of  their  term;  that  their  rent  was  paid  on 
May  15,  1907,  for  the  month  terminating  on  June  15,  1907 ;  and  that 
they  held  an  agreement  in  writing  with  the  landlords  for  a  two-year 
hiring  of  the  premises.  On  May  23,  1907,  a  trial  was  had,  which  re- 
sulted in  the  dismissal  of  the  proceedings  upon  the  merits,  with  $10 
costs.    The  landlords  appeal. 

It  was  developed  upon  the  trial  that  when  the  tenants  saw  Mrs. 
Emil  they  were  informed  by  her  that  the  rent  would  be  $65  each 
montli,  and  that  when  they  spoke  of  the  lease  she  replied,  "The  lease 
would  be  given  by  the  owners ;"  that  she  was  unable  to  read  English ; 
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"that  the  receipt  was  written  by  them,"  and  that  she  "thought  they 
wrote  a  receipt  for  $10" ;  that  her  sole  duties  were  to  collect  the  rents, 
and  that  she  never  leased  any  part  of  the  premises  to  tenants.  One 
of  the  landlords  testified  that  after  the  tenants  took  possession  he  had 
a  conversation  with  one  of  them ;  that  he  was  informed  that  they  had 
a  lease  for  two  years,  and  when  he  asked  to  see  it  they  did  not  produce 
it ;  that  various  appointments  were  made  looking  to  the  execution  of  a 
lease,  but  none  was  executed,  although  he  expressed  his  willingness 
upon  the  stand  to  make  one.  It  also  appears  that  Mrs.  Emil  on  May 
15th  was  paid  $65.  She  testified  that  she  refused  to  accept  it  as  rent 
and  declined  to  give  a  receipt;  that  she  offered  to  return  it,  but  it 
was  not  accepted ;  and  that  she  still  retains  it.  Both  sides  rested  on 
this  evidence. 

The  receipt  was  relied  upon  as  a  lease,  and  the  court  by  his  ruling 
must  needs  have  held  that  it  constituted  a  lease  for  two  years,  unless 
it  was  determined  by  him  that  the  payment  to  Mrs.  Emil  on  May  15th 
was  sufficient  to  permit  the  tenants  to  remain  in  possession  until  June 
loth  following.  Just  what  was  decided  is  not  clear.  If  the  court 
held  that  the  receipt  was  in  effect  a  lease,  it  was  error  (Larkin  v. 
Radosta,  119  App.  Div.  515,  104  N.  Y.  Supp.  165)  ;  and  if  he  ruled 
that  the  payment  after  notice  to  remove  was  given  bound  the  land- 
lords, it  was  likewise  error.  Notice  to  quit  terminates  the  tenancv. 
McAdam's  Landlord  &  Tenant  (3d  Ed.)  600,  note  to  section  174.  No 
proof  was  offered  to  show  that  Mrs.  Emil  had  any  authority  whatso- 
ever to  act  for  the  landlords,  except  to  collect  the  rents.  Under  the 
real  property  law  an  agent,  in  order  to  execute  a  lease  for  more  than 
one  year,  must  have  written  authority  to  act.  Laws  1896,  p.  593,  c. 
547,  §  207.     Nor  was  ratification  established. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


(56  Miac  B^.  689.) 

ROBINSON  Ca:/AT  PRODUCT  CO.  v.  AMERICAN  LOCOMOTIVE  CO. 

(Supreme  Court,  Appellate  Term.    NoTember  29,  1907.) 

1.  Saus— Deuvest— Tun  fob  Delitebt. 

When  a  date  for  delivery  Is  mentioned  In  a  contract  of  sale,  the  goods 
must  be  delivered  on  that  day,  and,  If  not,  the  purchaser  may  usually 
refuse  to  accept  a  subsequent  tender;  and  In  ordinary  cases,  where  no 
specified  time  for  delivery  Is  mentioned,  delivery  must  be  made  within  a 
reasonable  time  after  the  making  of  the  contract 

[Ed.  Notfe — For  cases  In  point,  see  Cait  Dig.  vol.  43,  Sales,  S  218.] 

2.  Sake. 

What  constitutes  a  reasonable  time  for  delivery  nnder  a  contract  of  sale 
osnally  depends  upon  the  circumstances  of  the  case,  such  as  the  parties 
may  be  supposed  to  have  contemplated  in  a  general  way  when  making  the 
contract. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  §  218.] 

8.  Save. 

In  a  contract  of  sale,  defendant's  requirement  that  the  shipment  of 
goods  should  be  the  "earliest  possible"  must  be  construed  as  meaning  tbat 
the  goods  slK>uld  be  sent  as  soon  as  plaintiff  could  possibly  send  them,  and 
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signified  ratber  more  than  that  the  goods  should  be  sent  within  a  reason- 
able time 
[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  rot.  43,  Sales,  (  210.] 

4.    SaIO! — RXSCIBSION  BY  BOYEB— DiXAY  IN   DELIVEHY. 

In  an  action  for  goods  sold  and  delivered,  evidence  examined,  and  heli 
not  to  support  defendant's  contention  that  a  delay  of  39  days  In  sending 
the  goods  Justified  defendant's  cancellation  of  the  contract 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  43,  Sales,  f  291.] 

8.  Sakb— Actions  fob  Pkicb— Sufficiency  of  EvinENCB. 

In  an  action  for  goods  sold  and  delivered,  where  the  price  was  fixed 
at  a  certain  discount  from  the  regular  list  price,  less  freight  testimony 
by  plalntifTs  agent  that  he  was  entirely  familiar  with  the  price  of  the 
goods  In  question,  and  that  the  lowest  net  price  was  $122.64,  and  the 
freight  $21.60,  leaving  a  balance  of  $101.04,  was  sufficient  to  sustain  a 
judgment  of  $101.04  for  plaintiff,  though  the  agent  had  not  seen  the 
goods  shipped,  where  the  quantity  and  class  of  the  goods  were  undisput- 
ed, and  his  statement  of  the  net  price  was  evidently  taken  by  mailing 
the  agreed  deductions  from  the  price  list 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  Robinson  Clay  Product  Company  against  the  Ameri- 
can Locomotive  Company  for  goods  sold  and  delivered.  From  a 
judgment  for  plaintiff,  defendant  appeals.    AfHrmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Simpson,  Thatcher  &  Bartlett  (Arthur  S.  Hamlin,  of  counsel),  for 
appellant. 

George  D.  Beattys,  for  respondent 

GILDERSLEEVE,  J.  Defendant  wrote  to  plaintiff  on  October 
•  25,  1906,  requesting  a  quotation  of  prices  on  specified  varieties  of 
sewer  pipe  and  a  statement  of  the  date  of  the  "earliest  possible  deliv- 
ery." The  plaintiff  replied  on  October  27,  1906,  that  it  could  furnish 
the  pipe  "at  83  per  cent,  discount  from  list,  allowing  freight  to  des- 
tination," and  that  it  had  all  the  articles  on  hand,  with  one  exception — 
i.  e.,  "the  12x12x12  V  branch" — and  that  it  "could  make  unmediate 
shipment  on  receipt  of  order."  The  exception  above  mentioned  was 
only  a  single  item  out  of  some  32  items  specified  in  defendant's  letter 
of  October  25th.  Thereafter,  and  on  November  19th,  defendant  sent 
an  order  for  the  goods  specified,  upon  which  order  was  also  written 
the  words:  "Shipment:  Earliest  possible."  The  order  was  accept- 
ed, and  part  of  the  pipe  was  shipped  on  November  27,  1906,  and  de- 
fendant paid  for  the  same.  The  balance  of  the  pipe,  comprising  the 
greater  portion  of  the  order  and  many  items  beside  the  exception 
above  mentioned  in  plaintiff's  letter  of  October  27th,  was  not  shipped 
from  plaintiff's  factory  until  December  28,  1906,  31  days  after  the 
shipment  of  the  first  car  load  of  goods,  and  39  days  after  the  giving 
of  the  order.  On  account  of  this  long  delay  defendant  claims  to 
have  obtained  the  articles  elsewhere  and  refused  to  accept  the  ship- 
ment from  plaintiff  or  to  pay  for  the  pipe.  It  notified  plaintiff  by 
telegram  on  December  26th,  two  days  before  the  pipe  was  sent  from 
plaintiff's  factory,  that  it  would  not  accept  delivery  after  such  delay. 
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This  telegram,  however,  was  signed  by  one  Van  Alstyne  without  pre- 
fixing the  name  of  defendant,  and  plaintiff's  agents  claimed  they  did 
not  know  Van  Alstyne  was  the  representative  pf  defendant.  The 
plaintiff  brought  this  action  to  recover  the  price  of  the  pipe  in  the 
second  shipment,  and  the  court  gave  judgment  in  plaintiff's  favor. 
Defendant  appeals. 

When  a  specified  date  for  delivery  is  mentioned  in  the  contract,  the 
goods  must  be  delivered  on  that  day,  and  in  case  of  failure  the  pur- 
chaser may  usually  refuse  to  accept  a  subsequent  tender ;  and  in  ordi- 
nary cases  of  sales,  where  no  specific  time  for  delivery  is  mentioned 
in  flie  contract,  delivery  must  be  made  within  a  reasonable  time  after 
the  making  of  the  contract.  What  constitutes  a  reasonable  time  usu- 
ally depends  upon  the  circumstances  of  the  particular  case,  such  as 
the  parties  may  be  supposed  to  have  contemplated  in  a  general  way 
when  making  the  contract  Eppens  v.  Littlejohn,  164  N.  Y.  191,  58 
N.  E.  19,  52  L.  R.  A.  811.  The  requirement  of  defendant  that  the 
shipment  of  the  goods  should  be  the  "earliest  possible"  must  be  con- 
strued as  meaning  that  the  goods  should  be  sent  as  soon  as  plaintiff 
could  possibly  send  them,  and  signified  rather  more  than  that  the 
goods  should  be  sent  within  a  reasonable  time.  It  was  what  may 
be  called  a  "hurry  order."  Is  there  anything  to  indicate  that  it 
was  in  the  contemplation  of  the  parties,  at  the  time  of  making 
the  contract,  that  unless  the  goods  were  sent  before  December  29, 
1906,  the  defendant  was  to  be  at  liberty  to  refuse  acceptance,  and  was 
the  delay  of  39  days  an  unreasonable  one?  We  should  be  inclined  to 
hold  that  defendant's  request  in  the  first  instance  for  a  statement  of 
the  time  of  the  "earliest  possible  delivery,"  and  plaintiff's  reply  that 
it  had  all  the  articles  on  hand  with  one  exception,  and  that  it  "could 
make  immediate  delivery  on  receipt  of  order,"  together  with  defend- 
ant's request  in  the  order  itself  that  the  shipment  should  be  the  ''earli- 
est possible,"  made  it  clear  that  it  was  contemplated  by  the  parties 
in  making  the  contract  that  all  possible  haste  in  delivery  was  to  be  an 
element  of  said  contract,  and  that,  in  view  of  such  understanding,  a 
delay  of  39  days  was  an  unreasonable  one,  were  it  not  for  certain 
qualifying  circumstances.  On  the  letter  head  of  the  plaintiff's  letter 
of  Octoter  27,  1906,  conspicuously  appeared  the  words : 

"Qnotatlona  are  for  prompt  acceptance.  Shipments  are  subject  to  strikes, 
acddenta,  car  supply,  and  delays  beyond  our  control." 

After  waiting  a  few  days  to  hear  again  from  defendant,  plaintiff 
sent  a  representative  to  defendant  to  urge  defendant  to  give  the  order, 
and  stated  to  defendant's  representative  that  it  was  necessary  for  plain- 
tiff to  have  the  order  at  once  if  defendant  wanted  a  quidc  delivery, 
that  there  was  a  car  shortage  that  was  increasing,  and  that  it  would 
be  difficult  for  defendant  to  get  its  goods  as  quickly  as  it  might  want 
them.  After  calling  several  times  in  vain,  plaintiff's  representative 
abandoned  his  efforts  to  secure  the  order.  Defendant  waited  until 
November  19th  before  giving  the  order,  with  full  notice  that  delay 
in  giving  the  order  might  result  in  considerable  delay  in  receiving  the 
goods  after  the  order  had  been  given,  and  that  plaintiff's  quotations 
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in  its  letter  of  October  27th  were  "for  prompt  acceptance,"  and  that 
"shipments  were  subject  to  strikes,  accidents,  car  supply,  and  delays 
beyond  plaintiff's  control."  It  will,  therefore,  be  seen  that  defendant 
has  been  guilty  of  delay,  as  well  as  plaintiff.  That  plaintiff,  on  re- 
ceiving the  order,  nearly  a  month  after  its  letter  of  October  27th,  had 
ceased  to  have  all  the  articles,  with  one  exception,  on  hand,  and  that 
it  could  no  longer  make  shipment  immediately,  is  apparent  from  plain- 
tiff's undenied  inability  to  get  the  goods  ready  and  ship  the  same. 
There  is  nothing  to  indicate  that  plaintiff  had  received  any  intimation 
that  defendant  intended  to  cancel  the  contract  for  the  failure  of  plain- 
tiff to  make  a  prompt  or  immediate  delivery,  until  the  goods  ha^ 
actually  been  sent  and  tendered  to  defendant  on  or  about  December 
28th,  except  the  telegram  of  December  26th,  signed  by  one  Van  Al- 
styne,  who  was  unknown  to  plaintiff,  and  whom  plaintiff  was  unable 
to  connect  with  defendant,  the  American  Locomotive  Company.  Un- 
der the  circumstances  indicated  we  are  inclined  to  the  opinion  that  the 
evidence  does  not  support  defendant's  contention  that  the  delay  in 
sending  the  goods  justified  a  cancellation  by  defendant  of  the  con- 
tract of  purchase  and  sale. 

The  errors  presented  on  rulings  upon  the  evidence  are  not  of  such 
a  serious  character  as  to  require  a  reversal.  The  price  of  the  goods 
was  fixed  in  the  contract  at  83  per  cent,  discount  from  the  regular 
list  price,  less  freight  to  Dunkirk,  less  2  per  cent,  if  paid  in  15  days. 
No  list  of  prices  was  put  in  evidence,  nor  was  any  testimony  given 
as  to  what  the  list  price  was,  except  the  general  statement  of  one 
Lowenthal,  an  agent  of  plaintiff,  who  said  he  was  entirely  familiar 
with  the  class  of  goods  in  question,  and  that  the  lowest  net  price  of 
the  goods  on  the  car  sent  to  defendant  was  $122.64,  and  that  the 
freight  to  Dunkirk  was  $21.60,  making  $101.04,  for  which  sum,  with 
interest  and  costs,  judgment  was  given  in  favor  of  plaintiff.  Al- 
though this  witness  has  not  actually  seen  the  goods  on  the  car,  the 
quantity  and  class  of  those  goods  are  undisputed,  and  his  statement 
of  the  net  price  is  evidently  taken  by  making  the  contract  deductions 
from  the  price  list.  If  his  evidence  was  too  indefinite  to  satisfy  de- 
Jfendant's  counsel,  he  could  have  gone  into  further  detail  on  the  cross- 
examination;  but  he  did  not  see  fit  to  do  so.  While  this  evidence  is 
open  to  criticism,  we  do  not  think,  under  all  the  circumstances  of  the 
case,  that  there  was  insufficient  proof  of  the  agreed  price  to  sustain 
the  finding  of  the  court  below  in  that  regard. 

Upon  the  whole  case,  we  are  of  opinion  that  the  jud^ent  should 
be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 
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HERRMAN  T.  LA.EMMLB  et  aL 

(Supreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

L  BCLBAOB— CORSTBUOnOIt— liKASB— SUBBKnDEB    BT    LdtSBKIS— LlABIUTIES    TOR 

BuAOR  or  CSoTKNAnrs. 

By  an  Instrument,  execated  by  both  parties  to  a  lease,  reciting  that. the 
lessees  were  desirons  of  yielding  possession  and  being  absolved  from  fur- 
ther liability  for  rent,  tbey  surrendered  possession  to  the  lessor  and  releas- 
ed Urn  from  an  option  granted  to  them  to  purchase,  and  the  lessor  agreed 
to  accept  the  Borroider  and  release  the  lessees  "of  and  from  all  obliga- 
tion to  pay  tent."  Held,  that  such  release,  though  construed  most  strong- 
ly against  the  lessor,  did  not  release  the  lessees  from  liability  for  breach 
of  a  covoiant  to  take  good  care  of  the  premises  and  to  repair. 
2.  LuiDLOBD  aud  TENART—SiTBBEnnxR— Effect. 

The  mle  that  where  a  landlord,  with  full  knowledge  of  the  condition 
of  his  property,  consents  to  a  cancellation  of  the  lease,  he  bars  his  re- 
covery of  damages  for  a  breach  of  covenant  to  repair  and  care  for  the 
premises,  does  not  apply  where  the  surrender  is  pursuant  to  a  written  in- 
•tmment  expressly  releasing  the  tenants  from  their  covenants  to  pay 
fDtnre  rent  only. 

Appeal  from  City  Court  of  New  York, 

Action  bv  James  S.  Hemnan  against  Joseph  Laemmle  and  others. 
From  a  ju(fgment  of  the  City  Court  of  New  York,  setting  aside  a  ver- 
dict in  favor  of  plaintiff  and  dismissing  his  complaint  on  the  merits,  he 
appeals.    Reversed,  and  verdict  reinstated. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 
■  Richard  T.  Greene,  for  appellant. 

Fredk.  A.  Stroh,  for  respondent  Laemmle. 

Davis  &  Kaufman,  for  respondent  Jetter. 

McEachen  &  Elkus,  for  respondent  Martin. 

ERLANGER,  J.  It  appears  from  the  complaint  that  in  April,  1901, 
the  plaintiff  let  to  the  defendants  by  written  lease  the  premises  therein 
described;  that,  contrary  to  the  covenant  to  take  good  care  of  the 
premises  and  repair  the  same  at  their  own  cost  and  expense,  they  de- 
stroyed, mutilated,  and  otherwise  damaged  certain  portions  of  the 
building,  and  removed  machinery  and  fixtures  therefrom.  It  is  also 
alleged  that  on  the  26th  day  of  October,  1903,  the  defendants  by  writ- 
ten agreement  surrendered  possession  of  the  premises  to  plaintiff,  and 
thereby  released  him  from  tiie  option  granted  to  them  to  purchase  the 
property ;  that  he  accepted  such  surrender  and  released  them  from  that 
day  of  and  from  all  obligation  to  pay  rent.  Damage  in  the  sum  of 
$2,000  is  claimed  to  have  been  sustained,  for  which  judgment  is  de- 
nianded.  The  defendants  answered  separately,  and,  after  putting  in 
issue  the  material  allegations  of  the  complaint,  claimed  that  the  said 
agreement  of  October  26,  1903,  instead  of  releasing  them  only  from  fu- 
ture rent,  operated  as  well  to  release  them  from  all  obligations  as- 
sumed under  their  lease.  Plaintiff  proved  the  damage  sustained  to  his 
property,  and  after  resting  his  case  a  motion  was  made  to  dismiss  the 
comidaint  upon  the  ground  that  the  agreement  referred  to  released 
them  frcwn  all  liability.    The  motion  was  denied,  witfi  leave  to  renew 
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after  the  verdict  of  the  jury  was  returned.  The  defendants  submitted 
their  evidence.  After  the  close  of  the  case  a  motion  was  again  made 
to  dismiss,  and  the  court  said : 

"I  will  adhere  to  the  view  I  exitresaed  before,  and  I  will  let  tills  caae  go 
to  the  Jury,  and  if  sndi  course  is  nnsatisfactory  to  connsel  they  may  move  to 
set  the  verdict  aside,  and  I  will  thm  oooMder  the  qnesaons  of  law,  aa  I  think 
the  question  involved  ia  a  very  serioiu  one." 

The  court  then  charged  the  jury,  who  found  for  the  plaintiff  in  the 
sum  of  $900.  Defendants  thereupon  moved  to  set  aside  the  verdict  un- 
der section  999  of  the  Code,  and  again  pressed  the  motion  to  dismiss. 
Decision  was  reserved,  and  s<Mne  time  thereafter  the  court  disposed  of 
the  motion  in  the  following  memorandum : 

"I  am  still  of  the  opinion,  expressed  at  the  close  of  the  trial,  that  the  agree- 
ment of  October  26th  operated  as  a  cancellation  of  the  lease,  and  the  land- 
lord, having  accepted  a  sorrender  of  the  possession  of  the  premises  without 
reserve  and  with  fall  knowledge  of  their  then  condition,  and  released  all  fa- 
tore  rents,  waived  any  rl^ts  he  then  had  or  might  have  at  the  termination 
of  the  lease  to  enforce  its  covenants  for  repairs.  It  follows,  therefore, 
that  verdict  mnst  be  set  aside,  and  the  motlMi  to  dismiss  the  complaint 
granted." 

Judgment  was  then  entered,  setting  aside  the  verdict  and  dismissing 
the  complaint  upon  the  merits,  with  $69.28  costs  to  each  defendant 
Plaintiff  appealed. 

Appellant  raises  two  questions  on  this  appeal  He  claims,  firstly, 
that  tiie  court  was  without  power  to  dismiss  upon  the  merits  after  the 
verdict ;  and,  secondly,  that  the  court  erred  in  its  interpretation  of  the 
agreement,  the  effect  of  which  was  only  to  release  the  defendants  froth 
future  rent  and  nothing  else.  Respondents  take  the  position  that  the 
instnunent  of  surrender  not  only  canceled  the  lease,  but  its  acceptance 
was  without  reserve,  and  ex  vi  termini  freed  them  from  the  covenant  to 
repair.  The  only  questions  necessary  to  decide  are  whether  the  writ- 
ing will  b&r  the  interpretation  given  to  it  by  the  court  below  and 
whether  the  judgment  can  be  upheld. 

We  think  both  must  be  answered  in  the  negative.  A  glance  at  the 
writing  sui&ces  to  show  that  to  give  it  tiie  construction  contended  for 
would  destroy  the  apparent  intent  expressed  upon  its  face.  The  recital 
shows  that  the  defendants  "are  desirous  of  yielding  up  possession  of 
the  said  premises  and  of  being  absolved  from  further  liability  for  the 
payment  of  rent  under  said  lease";  and,  after  the  consideration  is 
stated  and  the  receipt  thereof  acknowledged,  it  proceeds : 

"The  parties  hereto  covenant  and  agree  as  follows:  (1)  The  said  Joseph 
Laemmle,  Christian  Jetter,  and  Henry  Martin  do  hereby,  and  each  of  them, 
yield  and  surrender  up  possession  of  the  said  premises  to  the  said  James  S. 
Hemnan  of  and  from  the  option  granted  by  Iilm  to  them  to  purchase  the 
demised  premises;  said  option  never  having  been  exercised.  (2)  The  said 
James  8.  Hemnan  hereby  accepts  the  surrender  of  the  possession  of  the  said 
pranises,  and  does  hereby  release  said  Laemmle,  Jetter,  and  Martin  of  and 
from  all  obligation  to  pay  rent  for  the  same  from  tills  day  forth." 

Two  distinct  rights  were  thereby  released.  The  defendants*  option 
to  purchase  was  relinquished  by  their  consent,  and  the  acceptance  by 
plaintiff  of  the  surrender  absolved  them  from  all  future  rent.  If  it 
was  intended  that  the  release  should  cover  and  discharge  oUier  lia- 
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1)ilities  coexisting  at  the  time  with  the  liability  for  rent,  apt  words  ex- 
pressing such  intention  should  have  been  incorporated  in  the  instru- 
ment which  was  to  give  them  this  absolute  immunity.  Not  only  does 
the  recital  declare  with  positive  certainty  the  specific  obligation  from 
whidi  defendants  desired  to  be  relieved,  but  the  operative  part  of  the 
writing,  which  must  prevail,  is  likewise  clear.  All  the  rules  of  inter- 
pretation and  construction  applicable  to  writings  govern  the  instru- 
ment in  hand,  and  its  terms  can  neither  be  detracted  from  nor  enlarged. 
No  claim  of  fraud  or  mistake  is  made  in  connection  with  its  execution, 
nor,  indeed,  is  anything  of  the  kind  pleaded.  The  defendants  are 
bound  by  the  limitations  of  the  release  to  them,  and  to  give  it  the  ef- 
fect claimed  would  require  us  to  recast  the  instrument  and  write  into 
it  a  release  of  the  defendants  from  other  covenants  broken  before  the 
surrender  took  place.  Construing  the  language  of  the  paper  most 
strongly  against  the  plaintiff,  as  we  must  ( Kirdiner  v.  Home  Sewing 
Machine  Co.,  136  N.  Y.  182,  31  N:  E.  1104),  the  fact  still  remains  that 
the  only  liability  released  by  him  is  from  the  rent,  and  none  other. 

The  claim  that  plaintiff  had  full  knowledge  of  the  condition  of  his 
property,  and  that  the  premises  were  yielded  up  to  enable  him  to  sell 
the  same,  cannot  avail  the  defendants.  Whatever  the  rule  may  be  in 
other  cases  where  a  surrender  has  taken  place,  the  omission  from  the 
release  in  suit  of  positive  terms  that  it  was  intended  to  cover  all  liabil- 
ity for  breach  of  the  covenants  of  the  lease,  as  well  as  for  future  rent, 
is  fatal  to  the  defendants.  There  are  a  number  of  cases  in  which  it  has 
been  ruled  that  where  a  landlord,  with  full  knowledge  of  all  the  facts  in 
respect  of  the  condition  of  his  property,  consents  to  a  cancellation  of 
a  lease,  he  bars  himself  from  recovering  damages  for  the  breach  of 
covenants  therein.  But  the  principle  of  those  cases  does  not  apply 
here.  In  none  was  there  a  writing  in  form  like  in  the  case  at  bar.  We 
are  of  the  opinion  that  the  release,  both  with  regard  to  its  recitals  as 
well  as  the  operative  part,  is  definite,  and  that  its  terms  cannot  be  en- 
larged, and  that  plaintiff  was  entitled  to  recover  any  damage  provable 
by  him  prior  to  the  surrender.  It  was  therefore,  error  to  set  aside  the 
verdict  and  dismiss  the  complaint.  The  judgment  should  be  reversed, 
and  the  verdict  of  the  jury  reinstated,  with  costs.    All  concur. 


ROBERTSON  ▼.  BIRDIE  et  aL 

(Snpreme  Court,  Appellate  T«rm.    November  29,  1907.) 

L  IiAin>i.OBD  ASD  Tenant— Recovebt  of  Possbssion— Svuiicabt  Pboceedinqs 
— Validitt  or  Lease. 

Tbe  owner  of  an  ondlvlded  half  Interest  In  certain  property,  who  also 
owned  a  life  interest  In  the  other  half,  leased  the  premises  for  a  flre- 
year  term,  with  the  privilege  of  renewal  for  five  years,  at  a  rent  not  to 
«xceed  fl.OOO  per  year.  The  lessor  died  before  the  expiration  of  the 
original  term,  and  the  reversionary  owner,  as  his  heir,  became  the  sole 
owner.  She  collected  the  rents  until  her  death,  after  which  plaintiff 
collected  the  rents  as  administrator  and  later  as  devisee.  Prior  to  the 
expiration  of  the  term  he  served  notice  that  the  rent  would  be  $1,800 
per  year  after  the  original  term  ran  out,  and  brought  summary  proceed- 
SagB  to  oust  them,  alleging  that  they  had  agreed  to  pay  him  $loO  per 
month  in  advance  after  the  expiration  of  the  term,  but  were  in  default 


Digitized  by 


Google 


76  107  NEW  TORK  SUPPLEMENT  (Sup.  Ct. 

and  141  Neir  York  State  Reporter 

Tbe  lessees  denied  any  new  agreement,  but  admitted  their  possession, 
claiming  under  tbe  renewal  clause.  Tliey  liad  tendered  rent  at  tlie  rate 
of  $1,000  a  year,  which  plaintiff  refused,  contending  that  the  orl£;inal 
lease  was  void,  because  the  reversionary  owner  did  not  Join  in  tbe  ex- 
ecution, and  that  there  had  been  no  ratification.  There  was  no  proof 
of  any  new  agreement.  Held,  that  plaintiff  could  not  recover,  for  if  the 
lease  was  originally  valid,  or  had  been  ratified,  defendants  were  entitled 
to  remain,  and  If  it  was  void,  and  there  was  no  ratification,  the  relation  of 
landlord' and  tenant  did  not  exist  to  support  the  proceedings,  since  proof 
of  the  new  agreement  had  failed. 

2.  Saub— Necessitt  fob  Relation  or  Landlord  and  Tenant. 

The  relation  of  landlord  and  tenant  must  exist  to  support  a  stunmary 
proceeding  for  the  recovery  of  real  property. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant,  g  1273.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Summary  proceedings  by  Morton  E.  Robertson  against  John  Birdie 
and  another  to  recover  possession  of  real  property.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Ruth  &  Baker,  for  appellant. 

Chas.  G.  Hupfel,  for  respondents. 

ERLANGER,  J.  The  appellant,  Morton  E.  Robertson,  brought 
these  proceedings  to  oust  from  premises  owned  by  him  the  tenants, 
who  are  respondents  on  this  appeal.  In  his  petition  he  alleges  that 
the  tenants  "were  in  possession  as  tenants  for  a  term  ending  May  1, 
1907,  under  an  alleged  agreement  of  hiring,"  and  that  on  April  2, 
1907,  he  notified  them  that,  commencing  May  1,  1907,  the  rent  would 
be  $1,800  a  year  if  they  continued  in  possession  after  May  1,  1907; 
that  thereafter  they  undertook  and  promised  to  pay  as  rent  $150  per 
month  in  advance;  that  on  May  1,  1907,  there  was  due  by  virtue  of 
said  agreement  $150  rent  for  the  said  month  of  May;  that  they  made 
default  in  payment  pursuant  to  their  agreement;  and  that  they  hold 
over  without  his  permission.  The  tenants  by  their  answer  admit  their 
occupation  of  the  premises,  but  deny  that  their  term  expired  on  May 
1,  1907.  The  notice  to  pay  $1,800  per  year  is  admitted,  but  the  agree- 
ment to  pay  that  sum  is  denied,  and  so  they  deny  that  in  virtue  of 
their  agreement  there  was  due  $150  for  the  month  of  May,  1907, 
and  that  they  made  default,  and  hold  over  without  permission,  after 
default.  By  way  of  separate  defense  it  is  alleged  that  on  the  1st  day 
of  May,  1907,  they  tendered  to  the  landlord  $83.33,  the  rent  for  that 
month,  but  the  same  was  refused ;  that  they  are  now  and  always  have 
been  willing  to  pay  said  rent.  The  issue  thus  presented  was  tried, 
and  judgment  was  awarded  the  tenants,  upon  the  following  facts: 

In  March,  1895,  one  Margaret  Brady  died,  and  by  her  will  she  de- 
vised the  premises  in  question  to  her  daughter,  Margaret  E.  V.  Rob- 
ertson (the  landlord's  wife),  and  to  her  son,  William  H.  Brady.  Sub- 
seqtiently,  in  April,  1895,  the  daughter  leased  unto  her  father,  John 
Brady,  for  the  term  of  his  natural  life,  her  undivided  one-half  of  said 
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property,  and  in  October,  1898,  the  son  by  deed  conveyed  his  undivid- 
ed half  to  his  father,  the  said  John  Brady.  By  these  transfers  John 
Brady  became  the  owner  in  fee  of  one  undivided  half  and  life  tenant 
of  the  other  undivided  half  of  the  property.  Thereupon,  in  June, 
1901,  the  said  John  Brady  leased  said  property  to  Thomas  J.  Nolan 
for  5  years  and  10  months,  from  July  1,  1901,  at  the  yearly  rental  of 
$900.  In  this  lease  an  option  was  reserved  to  the  tenant  giving  him 
ibt  privilege  of  a  renewal  for  a  further  term  of  five  years  from  May 
1, 1907,  upon  tfie  same  terms  and  conditions  as  are  therein  contained, 
except  that  the  rent  was  to  be  agreed  upon,  but  was  not  to  exceed 
the  sum  of  $1,000  per  annum.  Thereafter,  and  in  April,  1904,  John 
Brady,  the  lessor,  died,  leaving  him  surviving  as  his  only  heir  at  law 
his  daughter,  the  said  Margaret  E.  V.  Robertson.  In  July,  1905,  the 
daughter  died,  and  by  her  will  she  devised  all  her  real  and  personal 
estate  to  her  husband,  the  appellant  herein.  After  the  lease  to  Nolan 
was  executed,  he  assigned  tfie  same  to  a  Mrs.  McNevin,  and  she  as- 
signed it  to  the  tenants  in  these  proceedings.  The  record  does  not 
sIk>w  when  these  assignments  were  made,  but  no  question  as  to  their 
validity  is  raised.  It  is  admitted  that  appellant  served  notice  on  April 
2,  1907,  that  the  rent  from  May  1,  1907,  would  be  $1,800  per  year; 
but  the  agreement  referred  to  in  the  petition  as  having  been  made  by 
the  tenants  to  pay  that  rental  was  not  established  upon  the  trial.  The 
tenants  rested  on  their  lease  and  the  option  reserved  to  them  for  an 
additional  five  years  after  May  1,  1907,  and  their  willingness  to  pay 
the  highest  rental  stipulated  for  the  renewed  term,  to  wit,  $1,000  a 
year.  The  proof  shows  that  from  the  death  of  her  father,  in  April, 
1904,  appellant's  wife  collected  the  rent  from  the  tenants,  and  upon 
her  death,  in  Jtdy,  1905,  appellant  himself  collected  the  rent  until 
January,  1906.  These  rents  were  collected  by  him  as  temporary  ad- 
ministrator under  the  will  of  his  wife,  but  he  thereafter  individually 
collected  the  water  rates  and  rents  up  to  May  1,  1907.  It  was  also 
admitted  that  on  May  1,  1907,  the  tenants  offered  appellant  $83.33  for 
rent  for  that  month,  and  that  it  was  refused. 

The  appellant  contends  that  the  lease  made  by  John  Brady  to  Thom- 
as J.  Nolan  is  void,  because  his  daughter,  Margaret  E.  V.  Robertson, 
deceased,  the  reversionary  owner  of  one  undivided  half  of  the  prop- 
erty, did  not  join  in  the  execution  thereof;  that  a  co-owner  cannot 
destroy  the  unity  of  possession  by  executing  a  lease  of  the  entire  es- 
tate without  the  other  owner  joining  with  him ;  and  that  at  most  John 
Brady  could  only  give  a  lease  for  a  term  measured  by  his  own  life. 
It  is  contended,  also,  that  the  facts  proved  upon  the  trial,  both  in  re- 
spect of  knowledge  of  the  existing  lease  and  the  collection  of  the  rents 
as  well  by  appellant  as  by  his  deceased  wife,  established  no  ratifica- 
tion, and  that  the  pfe  of  the  lease  fell  with  the  death  of  Brady.  The 
appellant  by  his  contentions  has  defeated  himself  of  the  remedy  which 
he  seeks  to  enforce.  If  the  lease  is  void  for  the  reasons  assigned  by 
him,  then  clearly  the  conventional  relation  of  landlord  and  tenant 
does  not  exist,  and  he  cannot  maintain  these  proceedings.  On  the 
other  hand,  if  the  relation  of  landlord  and  tenant  does  in  fact  exist, 
so  as  to  enable  him,  under  the  so-called  act  of  summary  proceeding, 
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to  invoke  the  provisions  thereof  in  his  favor,  then  that  relation  only 
arises  from  the  fact  that  the  lease  is  valid,  ratified,  not  only  by  his 
wife,  but  by  himself,  each  having  full  knowledge  of  its  existence  and 
its  terms  and  conditions,  and  each  having  at  different  times  collected 
the  rents  and  water  rates  from  the  tenants  in  possession.  But  if  it  be 
true,  as  he  insists  it  is,  that  no  legal  ratification  of  the  lease  was  ef- 
fected, either  because  of  the  collection  of  rents  or  by  recognition  of 
the  instrument,  then,  again,  he  cannot  maintain  these  proceedings,, 
as  he  has  no  standing  in  court  as  landlord  under  the  act  referred  to. 
The  owner's  position  is  an  embarrassing  one.  He  styles  himself  in 
his  petition  as  landlord  and  owner  of  the  property,  but  repudiates 
the  lease  under  which  the  tenants  hold,  and  seeks  to  confer  jurisdic- 
tion upon  the  court  by  claiming  that  a  new  agreement  of  letting  with 
the  tenants  was  made,  but  offered  not  a  particle  of  proof  to  support 
his  allegation.  In  Reich  v.  Cochran,  151  N.  Y.  122,  at  page  127,  45 
N.  E.  367,  at  page  368,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607,  Martin, 
J.,  said: 

"To  establish  the  relation  of  landlord  and  tenant  between  the  parties,  and 
to  entitle  the  defendant  to  a  Judgment  in  the  summary  proceedings,  the  exist- 
ence of  a  valid  lease  upon  which  the  rent  was  due  from  the  plaintiff  to  th& 
defendant  was  necessary." 

And  so,  in  People  v.  Goldfc^le,  30  N.  Y.  Supp.  298,  the  court  said : 

"The  qnestion  in  summary  proceedings  Is  whether  the  relation  of  landlord 
and  tenant  exists." 

In  view  of  the  daims  made,  the  judgment  below  was  right,  and  must 
be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 


HANN  V.  BRETTLER  et  aL 
(Supreme  Court,  Appellate  Term.    November  29,  1007.) 

1.  BBOKEsa— Compensation. 

A  real  estate  broker,  acting  for  both  vendor  and  purchaser  without 
the  knowledge  of  the  vendor,  is  not  entitled  to  receive  a  commission  on 
the  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Brokers,  H  48-60.} 

2.  SAinS— EllFI.0TiaEN1>— EiVIDENOK  OF  Agenct. 

Defendants  employed  K.  to  secure  a  purchaser  for  certain  real  estate. 
After  doing  so  he  assigned  to  the  purchaser  part  of  his  commission.  In 
an  action  by  the  assignee  to  recover  the  amount,  evidence  as  to  whether 
K.  was  agent  for  both  parties  examined,  and  held  sufflcient  to  take  the 
qnestion  to  the  jury. 
8.  TBiiO/— Questions  fob  Jubt— Conflictino  Evidenot. 

Where  the  evidence  is  conflicting,  the  question  is  fo];  the  Jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die^.  vol.  46,  Trial,  {{  842,  343.1 
4.  Assignments — Actions— Detenses— Release. 

Where  an  assignor  of  a  debt  gives  a  release  to  the  debtor  for  a  valu- 
able consideration,  the  debtor  not  having  notice  of  the  assignment  the 
release  will  be  a  bar  in  an  action  by  the  assignee  against  the  debtor. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  4,  Asslgmnenti^  %. 
182.] 
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3.  Apvku. 

Wbere  there  Is  anffldent  evidence  to  sastaln  the  finding  of  the  Jury,  it 
is  not  reviewable  on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  C&at  Dig.  vol.  3,  Appeal  and  Error, 
113928-3934.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District 

Action  by  Gussie  Hann  against  Max  Brettler  and  Oswin  Stuhmer. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Aigued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Sternberg  &  Jacobson,  for  appellants!, 
David  W.  Rockmore,  for  respondent. 

GILDERSLEEVE,  P.  J.  In  September,  1906,  plaintiff  and  her  hus- 
tand,  one  David  Hann,  entered  into  a  contract  with  defendants  for 
the  sale  of  certain  real  estate  by  defendants  to  plaintiff.  One  Simoa 
Koenig  was  one  of  the  brokers  who  had  brought  about  the  meeting  of 
minds,  and  who  had  been  hired  by  defendants  to  procure  a  purchaser 
for  the  property.  At  or  about  the  time  of  the  signing  of  this  con- 
tract, said  Koenig  received  $200  on  account  of  his  commissions,  and 
signed  the  following  receipt : 

'Beceived  from  Max  Brettler  and  Oswin  Stuhmer  [the  defendants]  the  sum 
of  two  hondred  dollars^  part  commisalon  on  sale  of  premises  437-489  U.  12tb 
St  The  balance  due  me,  to  wit,  $225,  Is  to  be  paid  to  me  when  title  to  said 
premlBes  passes.  I  warrant  that  Mr.  Harry  Brettler  is  entitled  to  $450  of 
Qie  commissions  on  sale  of  said  premises,  and  to  no  part  of  the  balance  of 
(225  that  is  dae  me." 

The  agreed  price  for  the  property  was  $87,500,  and  the  commissions 
were  $876,  of  which  Koenig  was  to  have.  $425  and  one  Harry  Brettler 
the  remaining  $450.  The  said  Koenig  swears  that  he  postponed  the 
time  of  full  payment  at  the  request  of  defendants,  who  desired  such 
postponement  for  the  reason  that,  as  only  $800  were  paid  at  the  signing 
of  the  contract  for  the  sale  of  the  property,  if  the  full  commission  were 
paid,  there  would  be  nothing  left  for  defendants.  A  few  days  later,  but 
at  what  exact  date  does  not  appear,  Koenig  assigned  his  claim  for  the 
remaining  $225  to  plaintiff,  who  was,  as  we  have  seen,  one  of  the  pro- 
posed vendees  under  the  contract  for  the  sale  of  the  real  estate.  In 
November,  1905,  this  contract  of  sale  was  rescinded  by  the  parties 
thereto,  and  the  title  was  never  passed.  Plaintiff  sued  on  the  assigned 
daim  for  the  balance  of  the  commissions  to  be  paid  to  Koenig,  and  re- 
covered a  verdict.  From  the  judgment  entered  thereon  defendants  ap- 
peal 

Koenig  swears  that  defendants  wanted  $90,000  for  the  property,  but 
4at  he  persuaded  them  to  take  $87,500,  and  offered  a  part  of  his  com- 
mission to  plaintiff  and  her  husband  to  induce  them  to  give  $87,500. 
He  says  he  "was  working  for  both  parties"  to  bring  about  the  sale,  but 
was  hired  by  defendants  only,  and  was  to  get  his  commissions  from 
them  alone,  and  was  working  on  both  parties  to  bring  about  the  sale 
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in  order  to  earn  his  commission  from  defendants.  If  Koenig  were 
really  acting  as  the  agent  for  plaintiff  and  her  husband,  as  well  as  for 
defendants,  and  if  such  dual  agency  were  without  the  knowledge  of 
defendants,  he,  or  his  assignee,  would  not  be  entitled  to  the  commis- 
sions claimed.  Duryee  v.  Lester,  75  N.  Y.  442.  Under  the  evidence, 
however,  this  was  a  question  of  fact,  which  was  properly  left  to  the 
decision  of  the  jury.  So  far  as  Koenig's  consent  to  wait  until  the  pass- 
ing of  the  title  is  concerned,  it  is  evident  that  at  the  time  of  the  making 
of  the  contract  for  the  sale  of  the  real  estate  Koenig's  full  commission 
had  been  earned,  and  it  had  become  due  and  owing  at  the  time  of  the 
assignment  of  the  claim  therefor  to  plaintiff,  unless  there  was  a  good 
consideration  given  for  Koenig's  consent  to  postpone  payment  until 
the  passing  of  title.  Moskovitz  v.  Hornberger,  20  Misc.  Rep.  558,  46 
N.  Y.  Supp.  462,  McAdam,  J. ;  McComb  v.  Von  EUert,  7  Misc.  Rep. 
59,  27  N.  Y.  Supp.  372,  Daly,  J. 

This  question  of  consideration  was  properly  submitted  to  the  jury  by 
the  learned  court  below,  as  the  evidence  on  the  subject  is  conflicting. 
On  or  about  March  9,  1906,  said  Koenig  and  the  said  Harry  Brettler 
executed  and  delivered  to  defendants  a  general  release,  which,  how- 
ever, was  not  under  seal,  by  which  instrument  the  said  Koenig  and 
Harry  Brettler  released  all  claims  against  defendants  which  they 
(Koenig  and  Harry  Brettler)  "ever  had,  now  have,  *  *  *  ©r  here- 
after can,  shall,  or  may  have,  for,  upon,  or  by  reason  of  any  matter, 
cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  to  the  day 
of  the  date  of  these  presents."  The  release  recites  that  the  considera- 
tion was  $709,  and  defendants  claim  that  Koenig  wanted  another  job 
from  them,  and  that  in  consideration  of  getting  it,  with  the  resulting 
ccnnpensation,  he  agreed  to  release  the  disputed  claim  in  suit.  Koenig 
maintains  that  he  received  $175,  instead  of  $709,  and  that  this  amount 
was  earned  in  another  matter,  and  that  he  signed  the  release  because 
he  thought  that  by  his  assignment  of  the  claim  in  suit  to  plaintiff,  in 
October,  1905,  he  had  divested  himself  of  title  to  the  claim,  and  there- 
fore that  he  himself  had  no  claim  against  defendants  for  the  said  bal- 
ance due  for  commissions,  and  he  denies  that  he  ever  intended  to  re- 
lease plaintiff's  said  daim.  The  only  consideration  for  the  release,  ac- 
cording to  Koenig,  was  the  payment  of  $175,  which,  as  we  have  seen,  he 
asserts  had  been  earned  in  another  matter,  and  he  maintains  that,  so  far 
as  the  claim  in  suit  is  concerned,  no  consideration  whatever  was  given 
for  releasing  the  same. 

Defendants  claim  that  they  had  no  notice  or  knowledge  of  the  as- 
signment to  plaintiff  at  the  time  the  release  was  given.  Assuming  this 
to  be  so,  defendants  had  a  right  to  deal  with  Koenig  as  the  owner  of 
the  claim,  and  any  valid  bargain  or  agreement  which  Koenig  made  with 
them  in  respect  thereto  would  be  binding  on  his  assignee,  the  plaintiff 
(Huntington  v.  Potter,  32  Barb.  fN.  Y.]  300;  Reed  v.  Marble,  10 
Paige  [N,  Y.]  409;  Heermans  v.  Ellsworth,  64  N.  Y.  159),  so  that, 
if  a  good  consideration  were  given  for  a  release  of  the  claim  in  suit, 
such  release  would  be  a  bar  to  plaintiff's  cause  of  action.  This  ques- 
tion of  defendants'  knowledge,  as  well  as  that  of  consideraticm  for  the 
release,  was  left  to  the  jury  by  the  learned  court  in  a  charge  to  which 
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no  exception  was  taken,  and  upon  tiiese  questions,  as  well  as  upon 
those  above  mentioned,  the  finding  of  the  jury  is  final,  as  there  is  suffi- 
cient evidence  to  sustain  the  conclusion  reached  by  them. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


IRVINO  et  al.  v.  ROTAI.  BXOH.  ASSURANCE  OF  LONDON. 

(Snpreme  Coor^  Appellate  Division,  First  Department    November  22,  1007.) 

OEFOsiTione— OoidossiONS— Ihtebbooatoriks. 

Where,  In  an  action  on  a  contract  made  bj  a  corporation  tbrougta  an 
alleged  agent,  the  issne  Is  tbe  anthorlty  of  the  agent*  plaintiff  may  annex 
to  a  commission  to  take  the  testimony  of  officers  and  employes  of  the 
corporation  Interrogatories  as  to  the  aattaorlty  of  the  agent,  eta,  and 
may  annex  to  a  commlaslon  to  take  testimony  of  a  witness  an  Interroga- 
tory calling  on  the  witness  to  state  whether  any  statement  was  made 
that  a  contract  had  been  made  betwe^i  the  corporation  and  plalntltts. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  D.  Irving  and  others  against  the  Royal  Ex- 
change Assurance  of  London.  I^om  an  order  settling  interrogatories 
annexed  to  a  commission,  both  parties  appeal.  Reversed  on  plaintiffs' 
appeal,  and  affirmed  on  defendant's  appeal. 

This  Is  an  action  for  breach  of  contract  made  between  plaintiffs  and  de- 
fendant, a  foreign  corporation.  It  was  claimed  that  the  contract  was  made 
io  behalf  of  defendant  by  Its  agent.  Plaintiffs  sought,  through  depositions 
o{  defendant's  officers  and  employes  and  a  witness  In  a  foreign  country,  to 
prove  the  authority  of  the  agent  to  make  the  contract  Plaintiffs  proposed  the 
following  Interrogatories: 

Interrogatory  8 :  "If  yon  state  that  you  have  been  connected  officially  with 
the  defendant,  the  Royal  Eixchange  Assurance  Company  of  London,  please 
itate  folly  in  what  capacity,  and  for  what  lengtii  of  time,  and  what  duties 
and  powers  yon  have  performed  and  exercised  as  such  officer,  and  whether 
yon  have  stated  all  such  duties  and  powers  performed  or  exercised." 

Interrogatory  4:  "Please  state  how  you  became  such  officer,  whether  by 
election  or  by  appointment,  and  if  the  duties  to  l>e  performed  and  the  powers 
to  be  exercised  by  you  as  such  officer  were  defined  either  by  a  by-law,  or  a 
resolntion  of  the  board  of  directors,  or  trustees,  or  other  managers,  howso- 
erer  called,  or  an  Instrument  of  appointment,  or  by  any  other  writing.  Please 
annex  to  your  testimony  a  copy  of  each  and  every  such  by-law,  resolution, 
Instrument  or  other  writing,  and  state  whether  you  have  done  this." 

Interrogatory  5 :  "If  you  say  that  there  was  no  such  writing  of  any  kind,  or 
If  It  did  not  fully  and  completely  fix  and  define  all  the  duties  and  powers 
which  you  have  ever  in  fact  exercised,  please  state  whether  any  other  duties 
to  be  performed,  and  any  other  powers  to  be  exercised,  by  you  as  such  of- 
ficer, were  defined  in  any  way,  and,  if  so,  in  what  other  way  and  what  such 
otber  dntles  and  powers  were,  and,  if  in  whole  or  In  part  by  oral  Instructions 
from  any  one  else,  state  from  whom,  and  what  those  Instructions  were." 

Interrogatory  6:  "State  what  if  any,  duties  have  ever  been  performed  or 
powers  exercised  by  you,  and  when,  prior  to  I'ebruary,  1905,  without  either 
written  or  oral  previous  instructions  or  authority,  and  what  the  company 
ever  did,  and  how,  in  respect  to  such  exercise  of  power  by  you,  in  any  in- 
Aances,  in  which  it  did  anything." 

Interrogatory  7 :  "Were  yon  aware  of  a  visit  made  by  Mr.  Edward  B.  Hlles 
to  the  dty  of  New  York,  U.  S.  A.,  about  the  end  of  the  year  1904,  with  refer- 
ence to  the  affairs  of  the  defendant  company,  in  that  dty,  or  In  the  United 
States?  And.  if  so,  state  what  authority  or  instructions  were  given  to  Mr. 
Hlles,  either  before  or  after  he  sailed,  by  whom,  and  In  what  form — whether 
by  resolntion  of  the  board  of  directors,  or  trustees,  or  managers  of  the  de- 
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fendant  oompaoy,  or  by  a  written  power  of  attorney,  or  In  the  form  of  a 
letter,  cable  mesflage,  or  any  otber  written  form;  and  annex  to  your  testi- 
mony a  copy  of  eacb  and  every  sach  resolution,  power  of  attorney,  letter, 
cable  meesage,  or  otber  writing,  and  state  wbetber  yon  bare  done  tbis." 

Interrogatory  8:  "If  yon  state  tbat  tbere  was  no  writing  declaring  Mr. 
Hlles'  autbority,  and  defining  or  directing  bis  condnct  of  tbe  atrairs  of  tbe 
defendant  company  wblle  In  New  York  npon  tbis  rlslt,  state  wbat  oral  in- 
stmctlons  or  authority,  if  any,  so  far  as  yon  know,  were  given  to  blm  upon 
tbis  subject,  and  when  and  by  wbom." 

Interrogatory  9 :  "State  wbetber  a  written  power  of  attorney,  or  any  other 
Instrument,  or  a  letter  or  letters,  or  cable  message  or  messages,  or  any  otber 
writing  or  writings,  with  reference  to  Mr.  Hlles'  action  and  conduct  of  tbe 
affairs  of  tbe  company  wblle  in  New  York  upon  this  yisit  was  or  was  not 
received  from  or  sent  to  blm,  after  be  sailed,  and.  If  so,  by  wbom,  and  by 
wbose  directions,  and  wbat  sucb  directions  were,  and  annex  a  copy  of  eacb 
and  every  such  Instrument  or  writing,  and  state  wbetber  you  bave  done  tbis." 

Interrogatory  10 :  "State  wbetber  tbe  constitution  or  by-laws  or  otber  docu- 
ments of  tbe  defendant  company  refer  In  any  way  to  tbe  subject  of  tbe  ap- 
pointment and  removal  of  agents  of  tbe  defendant  company  outside  of  Eng- 
land, and  annex  to  your  testimony  a  copy  of  any  sucb  constitntlon,  or  by- 
laws, or  otber  documents,  so  far  as  tb^  relate  to  that  subject,  and  state 
whether  you  bave  done  tbis." 

Interrogatory  11 ;  "State  tbe  usual  course  of  business  of  the  defendant  com- 
pany with  respect  to  tbe  appointment  and  removal  of  agents  outside  of  Eng- 
land ;  tbat  is,  who  bas  tbe  supervision  of  sucb  agents,  who  appoints  or  removes 
them,  and  in  wbat  way  tbis  bas  commonly  been  done  during  the  five  years  pre- 
ceding July,  1905,  and  what.  If  any,  action  witb  respect  to  sucb  r^noval  or 
appointment  bas  been  usually,  or  ever,  taken  by  tbe  board  of  directors  or  trus- 
tees, or  otber  managers,  bowsoever  called,  of  the  defendant  company." 

Interrogatory  12:  "If,  in  any  Instances  of  the  removal  or  tbe  appoint- 
ment of  agents  outside  of  England  during  tbe  five  years  preceding  July,  1906, 
any  action  whatever  by  tbe  board  of  directors,  or  trustees,  or  other  managers, 
howsoever  called,  with  respect  to  sucb  appointment  or  removal,  appears  by 
tbe  minutes  of  their  meetings,  or  otber  entries,  to  bave  been  taken,  please  an- 
nex to  your  testimony  a  true  and  complete  extract  of  any  such  minutes,  or 
other  entries;  tbat  Is,  with  respect  to  such  appointment  or  removal,  unless 
such  minutes  or  entries  are  always  in  the  same  form,  in  which  case  annex  to 
your  testimony  a  copy  of  some  one  extract  showing  tbat  form." 

Interrogatory  13 :  "If  you  say  tbat  tbere  are  no  sucb  Instances  to  be  found, 
during  tbat  period.  In  the  minutes  of  tbe  meetings  of  the  directors  of  tbe  de- 
fendant company,  or  other  entries  of  their  proceedings,  state  whether  during 
the  five  years  preceding  July,  1905,  agents  of  the  defendant  company  outside 
of  England  have  been  appointed  or  removed,  and,  if  so,  bow  many,  and  by 
whom,  and  when  and  bow  this  was  done.  If  there  are  any  writings  of  any 
character  authorizing  or  directing  such  appointment  or  removal  to  be  made, 
annex  true  copies  of  tbe  same  to  your  testimony,  stating  who  wrote  them, 
and  by  wbose  directions,  and  wbat  sucb  directions  were,  and  state  whether 
you  have  done  this." 

Interrogatory  14:  "If  In  response  to  tbe  last  Interrogatory  you  annex  any 
writings,  state  whether  similar,  and,  If  not  similar,  whether  any,  writings 
exist  In  tbe  case  of  eacb  such  removal  or  appointment  (during  that  period), 
or  whether  there  bave  been  some,  and,  if  so,  how  many,  cases  of  such  re- 
moval or  appointment  in  connection  with  which  there  have  been  no  writings 
authorizing  or  directing  tbe  same,  and  by  whom  in  these  latter  instances  each 
sucb  appointment  or  removal  bas  been  actually  made,  and  bow  It  bas  been 
made,'  and  what  action.  If  any,  and  bow,  has  afterwards  been  taken  by  the 
company  with  respect  to  eacb  sucb  removal  or  appointment" 

Interrogatory  15 :  "State  who  was  actually  appointed.  In  tbe  early  part  of 
tbe  year  1005,  to  be  the  agent  of  the  defendant  company  for  the  metropolitan 
district  of  New  York,  and  when  and  how  this  appointment  was  made,  and 
when  tbe  question  of  appointing  him  to  be  such  agent  first  came  up,  and  by 
wbom  It  was  introduced,  and  annex  hereto  copies  of  any  and  all  Instruments, 
lettersi  cable  messages,  or  otber  writings  to  or  by  tbe  defendant  company. 
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or  to  or  by  any  of  Its  officers,  or  to  or  by  any  other  person,  on  this  subject, 
stating  whether  copies  of  all  such  letters  and  writings  have  been  so  annexed." 
Interrogatory  16:  "State  whether  the  person  so  appointed  was  or  was  not 
related  to  or  connected  with  some  one  or  more  of  the  directors,  or  of  the 
principal  officers  of  the  defendant  company,  or  of  its  trustees,  and,  U  so, 
which,  and  how  related  or  connected,  and  when  and  by  whom  an  application 
for  his  appointment,  or  any  suggestion  of  his  name,  was  made,  and,  If  In 
writing,  annex  a  copy  of  each  and  every  such  application  or  suggestion,  and 
of  any  reply  thereto,  and  of  any  and  all  written  communlcatioos  between  the 
company,  or  any  of  Its  officers,  and  any  one  else,  upon  this  subject,  and  state 
whether  yon  have  done  this." 
Plabitiff  proposed  the  following  Interrogatory  to  witness  H.  B.  Guernsey: 
Interrogatory  4:  "State  whether  anything,  and,  if  so,  what,  was  said  Id 
any  such  conversation  to  the  effect  that  a  contract  had  been  made  by  any 
one,  and,  if  so,  by  whom,  with  Mr.  Irving  and  others,  and,  if  so,  with  what 
otbera,  to  become  the  agents  of  the  defendant  company,  and  also  by  whom 
and  In  whose  presence  any  such  statement  was  made,  and  what  response,  If 
any,  was  made  by  any  one,  and  by  whom,  to  the  statement.  State  fully  every- 
thing that  was  said  by  any  one,  and  by  whom,  in  any  such  conversation." 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

George  A.  Strong,,  for  plaintiffs. 
Frederick  B.  Campbell,  for  defendant 

PER  CURIAM.  The  order  appealed  from  must  be  reversed,  in  so 
izT  as  appealed  from  by  plaintiff,  and  the  seventh,  eighth,  and  ninth  in- 
terrogatories to  be  addressed  to  Sir  Neville  Lubbock,  William  N. 
Whymper,  and  E.  H.  Britton  allowed  and  settled  as  originally  proposed 
by  plaintiffs. 

The  order  must  be  affirmed,  in  so  far  as  appealed  from  by  defendant, 
and  the  third,  fourth,  fifth,  sixth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixteenth  interrogatories  proposed  to  be  pro- 
pounded to  the  above-named  witnesses,  and  the  fourth  interrogatory  to 
be  addressed  to  the  witness  H.  B.  Guernsey  allowed  and  settled,  with 
$10  costs  and  disbursements  to  the  plaintiffs,  appellants. 


(122  App.  Div.  58.) 

IRVING  et  al.  v.  ROYAL  BXCH.  ASSURANCE  OF  LONDON. 
(Sapreme  CJourt,  Appellate  Division,  First  Department.    November  22,  1907. 

1.  Depositions— Intebbooatobies—Matebiaxity. 

Though  the  Judge,  In  settling  interrogatories  to  be  annexed  to  a  com- 
mission, has,  under  Code  Civ.  Proc.  g  892,  providing  that  either  party 
must  be  allowed  to  Insert  any  question  pertinent  to  the  Issue,  authorlty- 
to  disallow  questions  not  pertinent,  he  should  allow  questions,  unless 
clearly  not  pertinent,  and  objection  to  any  other  question  should  be  rais- 
ed at  the  trial,  as  expressly  authorized  by  section  911. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  16,  Depositions,  i  65.] 

2.  Sauk— Oboss-Intebbooatobies— Right  to  Submit. 

4  party  took  out  a  commission  to  examine  witnesses  on  written  Inter- 
n^atories.  The  adverse  party  took  out  an  independent  commission  to 
examine  the  same  witnesses,  together  with  an  additional  witness.  Held, 
that  under  Code  Civ.  Proc.  5  892,  providing  that  either  party  must  be 
allowed  to  insert  any  question  pertinent  to  the  issue,  the  party  first  men- 
tioned conid  not  be  deprived  of  the  right  to  cross-examine  the  witnesses 
of  the  adverse  party. 

lEA.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  16,  Depositions,  {  67.] 
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Appeal  from  Special  Term. 

Action  by  Alexander  D.  Irving  and  others  against  the  Royal  Ex- 
change Assurance  of  London.  From  an  order  settling  interrogatories 
to  be  annexed  to  a  commission,  plaintiffs  appeal.  Reversed,  with  di- 
rections to  settle  interrogatories. 

Argued  before  PATTTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

George  A.  Strong,  for  appellants. 
Frederick  B.  Campbell,  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  damages 
for  the  breach  of  a  contract.  After  issue  had  been  joined  the  defend- 
ant obtained  a  commission  to  take,  upon  written  interrogatories,  the 
testimony  of  certain  witnesses  residing  in  London,  England.  The 
plaintiffs  proposed  certain  cross-interrogatories,  which  the  court  at 
Special  Term  refused  to  allow,  and  the  plaintiffs  appeal  from  the  or- 
der. 

Unless  the  interrogatories  to  be  annexed  to  a  commission  are  set- 
tled by  consent  of  the  parties,  they  must  be  settled  in  the  manner  pre- 
scribed by  the  general  rules  of  practice.  Code  Civ.  Proc.  §  891.  The 
interrogatories,  when  settled,  must  be  annexed  to  the  commission,  and 
"either  party  must  be  allowed  to  insert  therein  any  question  pertinent 
to  the  issue  which  he  proposes."  Code  Civ.  Proc.  §  892.  Under  the 
section  last  cited,  the  judge,  in  settling  the  interrogatories,  has  au- 
thority to  disallow  questions  not  pertinent;  and  this  necessarily  im- 
plies that  he  has  the  power  to  determine  whether  a  question  proposed 
is  pertinent  or  not.  Uline  v.  N.  Y.  Cent.  &  Hud.  Riv.  R.  R  Co.,  79  N. 
Y.  175.  In  the  case  just  cited,  the  court  held  that  the  power  to  ex- 
clude questions  should  be  sparingly  exercised,  for  the  reason  tiiat  a 
judge  cannot  always  foresee  precisely  what  evidence  the  exigencies  of 
the  trial  may  render  proper.  Not  only  this,  but  the  statute  (section 
911,  Code  Civ.  Proc.)  reserves  the  right  to  either  party  to  make  at  the 
trial  any  objection  to  questions  or  answers  which  he  could  make  if 
the  witness  were  testifying  there  orally,  and  for  that  reason  there  is 
no  necessity  for  determining  with  that  same  degree  of  accuraqr  that  a 
judge  would  at  the  trial  whether  a  question  is  pertinent  or  not.  Of 
course,  if  a  question  is  clearly  not  pertinent,  incompetent,  or  imma- 
terial, then  it  should  not  be  allowed ;  but,  unless  these  facts  do  appear, 
then  the  same  ought  to  be  allowed,  and  the  objection  raised,  if  at  all, 
at  the  trial. 

Here  all  the  plaintiff's  cross-interrogatories  were  disallowed.  It  ap- 
peared that  the  plaintiffs  had  taken  out  a  commission  to  examine,  upon 
written  interrogatories,  all  of  the  witnesses  except  one,  Megaw,  whom 
the  defendant  sought  to  examine;  and  the  learned  judge  who  made 
the  order  from  which  the  appeal  is  taken  thought,  as  appears  from  his 
opinion,  that  because  of  that  fact  the  plaintiffs  ought  not  to  be  per- 
mitted to  cross-examine  the  same  witnesses  when  their  testimony  was 
sought  to  be  taken  by  the  defendants  on  an  independent  commission, 
or  to  examine  Megaw,  because  they  could  have  included  him  in  their 
commission;  and  he  permitted  them,  if  they  saw  fit  to  do  so,  to  so 
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amend  their  ccmunission.  Obviously  the  order  cannot  stand.  The 
jadge  could  not  deprive  the  plaintiffs  of  the  right  to  cross-examine 
the  witness  Megaw  by  compelling  them  to  call  him  as  their  own  wit- 
ness. Nor  could  he  deprive  them  of  the  right  to  cross-examine  the 
other  witnesses.  The  fact  that  they  had  taken  out  a  commission  to  ex- 
amine them  is  of  no  importance,  because  the  section  of  the  Code  above 
referred  to  (892")  specifically  provides,  as  we  have  seen,  that  "either 
party  must  be  allowed  to  insert  therein  any  question  pertinent  to  the 
issue  which  he  proposes."  The  questions  here  proposed,  which  were 
disallowed,  and  of  which  the  plaintiffs  complam,  would  seem  to  be 
pertinent  to  the  issue;  and,  if  the  answers  to  such  questions  are  not 
pertinent,  then  the  rights  of  the  defendant  can  be  protected  at  the  trial, 
either  by  objections  or  motions  to  strike  out. 

The  order,  in  so  far  as  appealed  from,  therefore,  should  be  reversed, 
wift  $10  costs  and  disbursements,  and  the  matter  remitted  to  the  Spe- 
cial Term,  with  direction  to  settle  the  interrogatories  in  accordance 
with  this  opinion. 


<o6  Misc.  Rep.  682.) 

ZIEGLEB  y.  OUOROB  SCHLEICHER  00. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

L  APPKAIr-RlORT  OF  RKVIEW— PeBSORS   BNTIIXBD. 

Under  Code  Civ.  Proc.  |  1296,  a  person  not  a  party  to  a  proceeding  and 
having  no  Interest  tbereln  cannot  appeal. 

[Eld.  Note — ^For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error. 
11925-833.] 

Z  COBPOBATIORS— PBOOXSS— SEBVICE  UPON— Suiticienct. 

Service  of  process  on  a  person  as  an  Individual  is  not  service  on  a  com- 
pany of  which  be  Is  president 

[Ed.  Note. — For  cases  In  point;  see  Cent  Dig.  voL  12,  Corporations,  U 
1978,  1982,  1991.] 

3.  JUDOKEirr— PABTISB— SUBBTITCmOR. 

A  Judgment  against  a  substituted  defendant  who  was  not  served  with 
process,  cannot  be  sustained. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  80,  Judgment  it 
25-83.] 

Appeal  from  Municipal  Court,  Borou^  of  Manhattan,  First  Dis- 
trict 

Action  by  Jacob  B.  Ziegler  against  George  Schleicher.  Pending  the 
trial  the  George  Schleidier  Company  was  substituted  for  George 
Schleicher.  From  a  judgment  for  plaintiff,  George  Schleicher  and 
the  George  Schleicher  Company  both  appeal.  Appeal  dismissed  as  tc 
George  Schleicher,  and  reversed  as  to  the  George  Schleicher  Company 

Argatd  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Norman  W.  Kemgood  (Alfred  Pagilow,  of  counsel),  for  appellant 
Harry  Edwards,  for  respondent. 

PER  CURIAM.  Plaintiff  brought  this  action  against  one  George 
Schleicher  to  recover  the  sum  of  $50  alleged  to  have  been  paid  by 
fraud  and  mistake.    The  parties  plaintiff  and  defendant  continued  the 
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same  until  the  issue  was  tried.  At  the  very  moment  plaintiff  sued 
he  had  in  his  possession  a  written  agreement,  out  of  which  the  alleged 
fraud  and  mistake  occurred,  signed  on  the  one  part  by  his  wife,  and 
on  the  other  part  by  "George  Schleicher  Co."  This  was  some  notice 
to  him  that  others  were  concerned  in  the  transacticn  besides  Schleicher 
individually;  but  until  the  trial,  so  far  as  appears,  no  attention  was 
given  to  the  subject.  In  the  midst  of  the  trial  plaintiff  was  confronted 
with  the  fact  that  he  had  proceeded  against  the  wrong  party  defend- 
ant, and  to  remedy  the  mischief  the  court  permitted  an  amendment 
of  the  process  by  substituting  for  the  defendant  served  a  new  de- 
fendant styled  "George  Schleicher  Company,"  never  served.  It  does 
not  appear  whether  this  company  is  a  corporation  or  an  association 
of  seven  or  more  persons ;  but  we  are  informed  that  George  Schleicher 
is  the  president  of  the  company,  and  because  Schleicher  was  served, 
and  because  he  admitted  he  was  the  president  of  the  company,  the 
court  ruled: 

"We  will  amend  tbe  munmons  to  read  'George  Schleldier  Oompany* ;  It  ap- 
pearing that  the  defendant  company  waa  served  with  tbe  summons." 

The  defendant  excepted,  and  proceeded  with  his  defense,  and  at  the 
close  of  the  trial  moved  for  judgment.  The  motion  was  denied,  and  an 
exception  noted.  Judgment  was  rendered  in  favor  of  the  plaintiff 
against  the  George  Scnleidier  Company  for  $66.62.  George  Schlei- 
cher, the  original  defendant,  disappeared  from  the  case.  BoSi  he,  and 
the  George  Schleicher  Company,  the  substituted  defendant,  appeal. 

A  person  not  a  party  to  a  proceeding  cannot  appeal.  People  ex  rel. 
Turner  v.  Sanborn,  46  App.  Div.  630,  61  N.  Y.  Supp.  529.  Section 
1296,  Code  Civ.  Proc.,  enacts  when  a  person  not  a  party  may  appeal; 
but  that  section  makes  no  provision  for  a  case  like  the  one  at  bar. 

The  appeal  as  to  George  Schleicher  must  be  dismissed,  with  costs 
to  respondent. 

The  judgment  against  the  substituted  defendant  cannot  be  sustained, 
for  it  was  never  served  with  process,  and  as  to  it  is  coram  non  judice. 
If  execution  was  allowed  to  issue,  and  the  property  of  the  George 
Schleicher  Company  levied  upon  to  satisfy  the  judgment,  it  is  self-evi- 
dent that  such  a  levy  and  taking  would  offend  the  fundamental  law 
of  the  state,  which  provides  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law. 

Ihe  judgment  as  to  the  George  Schleicher  Company  must  be  re- 
versed, and  the  complaint  dismissed,  with  costs  to  appellant. 


(56  Misc.  Rep.  480.) 

HESS  V.  BLOCH. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

Bbokebs— Right  to  Comuissiors— Mkbtino  of  Minds. 

Where  a  purchaser  for  defendant's  land,  procured  by  plaintiff,  refused 
to  enter  Into  an  enforceable  contract  because  defendant  would  not  wat^ 
rant  tbe  title  to  a  portion  of  tbe  premises  covering  the  bed  of  an  old 
street,  defendant  ottering  to  quitclaim  as  to  that  portion  or  sell  subject  to 
a  possible  paramount  title,  there  waa  no  meeting  of  minds  between  de- 
fendant and  tbe  proposed  purchaser,  ao  that  plaintiff  could  not  recover 
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commiasloos,  notwithstanding  the  existence  of  a  cuBtoni  to  require  a  war- 
Tant7  deed  wbere  tlie  character  of  the  conveyance  la  not  mentioned. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  toI.  8,  Brokers,  |  73.] 

Qlldersleeve,  P.  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict 

Action  by  Jeffrey  Hess  against  Abraham  Bloch.  From  a  Municipal 
Court  judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.;  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Louis  J.  Hamel,  for  appellant 
Joel  Liberman,  for  respondent 

PER  CURIAM.  The  plaintiff  recovered  a  judgement  for  commis- 
sicHis  in  effecting  the  sale  of  real  property  under  a  written  authoriza- 
tion from  the  defendant  reading  as  follows: 

"January  17, 1907. 

"I  hereby  authorise  Schwitzer  &  Levis  to  offer  for  sale  No.  1409  Amsterdam 
Ave,  borongh  of  Manhattan,  dty  of  New  York,  on  lot  25x98,  for  $28,750,  sub- 
ject to  Ist  Mtge.  $17,000,  ®  6%,  due  Feb.  1st,  1906.  2d  Mtge.  $4,000,  to  be 
paid  off.  If  possible,  and  new  2d  Mtge.  to  be  taken  by  me  for  $7,000,  @  6%,  for 
(oar  years'  standing.  Said  bouse  to  be  delivered  free  of  all  violations  of  tene- 
ment bouse  department,  city  of  New  York,  and  all  other  departments.  This 
price  and  terms  to  bold  good  for  six  days  from  date.  If  Schwitzer  &  Levis 
aell  the  house,  they  are  entitled  to  commission.  If  they  don't  sell,  they  are 
not  entitled  to  anything.  A.  Bloch." 

The  plaintiff  procured  a  purchaser  whose  acceptability  seems  to  be 
unchallenged,  but  who  refused  to  enter  into  an  enforceable  contract  be- 
cause the  defendant  would  not  warrant  the  title  to  a  certain  portion  of 
the  premises  covering  the  bed  of  an  old  street.  The  defendant  was 
willing  to  quitclaim  as  to  this  portion,  or  sell  subject  to  a  possible 
paramount  title.  The  character  of  the  deed  could  not  be  agreed  upon, 
and  the  parties  separated  without  further  negotiations.  The  plaintiif 
was  permitted  to  introduce  evidence  of  a  custom  that,  where  the  char- 
acter of  the  instrument  of  conveyance  of  title  is  not  mentioned,  a  deed 
of  warranty  shall  be  delivered.  It  is  clear  that  the  minds  of  the  de- 
fendant and  proposed  purchaser  never  met.  They  never  reached  any 
definite  agreement  as  to  the  conditions  and  details  of  the  sale.  There- 
fore the  plaintiff  cannot  be  said  to  have  earned  a  commission.  And, 
even  if  the  custom  contended  for  by  the  plaintiff  did  exist,  it  could  not 
avail  him  in  view  of  the  legal  principles  which  must  control  his  right 
to  recover.    Hasse  v.  Schneider,  112  App.  Div.  337,  98  N.  Y.  Supp.  587. 

ITie  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 

GILDERSLrEEVE,  P.  J.  I  dissent  The  judgment  should  be  af- 
firmed, on  the  opinion  of  the  court  below. 
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WOOD-BABKBR  CO.  ▼.  VAN  CLIEF. 

(Supreme  Court,  Appellate  Term.    November  29,  1007.) 

Pbiroipai.  and  Aoert— OomnAOTS— Pboov  or  Aoehot. 

Plaintiff,  to  recover  on  a  contract  made  on  bebalf  of  defendant,  most 
Bbow  authority  from  defendant  of  tbe  person  making  it  to  do  so. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Wood-Barker  Company  against  William  S.  Van  Clief. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Holt,  Warner  &  Gaillard,  for  appellant 

Hyland  &  Zabriskie,  for  respondent 

PER  CURIAM.  The  plaintiff  failed  to  show  that  the  person  with 
whom  the  oral  agreement  for  the  purchase  involved  in  this  action  was 
made  had  authority  frmn  tiie  defendant  to  enter  into  the  contract,  and 
the  judgment  must  therefore  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


(M  Misc.  Rep.  622.) 

Novm/rr  TUTTINO  MACH.  CO.  t.  HDTKOFF  et  al. 

(Supreme  Court,  Appellate  Term.    November  20,  1907.) 

COBPOSATIONS— FOBKIOR     COBPOBATIONS— BlOHT    TO     SUB— STATTJTOBT     PbOVI- 

BioRB— "DoiRO  BuBiRxsa  in  Btatb." 

Oeneral  Corporation  Law,  Laws  1892,  p.  1805,  c  687,  {  IS,  as  amended 
by  the  substituted  provlBl(»ia  of  Laws  1001,  p.  1S20,  a  538,  provides  that 
no  foreign  stock  corporation  other  than  a  moneyed  corporation  shall  do 
business  in  this  state  without  first  having  procured  a  certificate,  etc,  and 
that  no  foreign  stock  corporation  doing  business  in  this  state  shall  main- 
tain any  action  upon  any  contract  made  by  it  in  the  state  unless  prior 
to  the  making  thereof  It  shall  have  procured  such  certificate,  etc.  Plain- 
tiff was  a  corporation  organized  under  the  laws  of  another  state  and 
manufactured  its  products  ther&  It  dealt  with  about  35  people  of  this- 
state  during  the  last  eight  years.  The  president  of  the  company  came 
here  once  in  a  while  as  its  representative,  and  as  a  rule,  when  coming  to 
transact  business,  remained  two  or  three  days.  Sales  of  some  of  plain- 
tiff's machines  to  other  parties  had  been  canceled,  and  the  machines  were 
transferred  to  defendant  for  the  notes  in  suit.  There  was  no  other  evi- 
dence as  to  its  doing  business  in  the  state.  Held,  that  plaintiff  was  not 
doing  business  in  this  state  within  the  meaning  of  the  statute,  so  as  to 
warrant  dismiasal  of  the  complaint 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  12,  Corporations,  §S 
2520-2327.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Novelty  Tufting  Machine  Company  against  Louis 
HutkoflE  and  another.  From  a  judgment  of  dismissal,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Douglass  &  Minton  (Madison  G.  Gonterman,  of  counsel),  for  appel- 
lant 

Goldfogle,  Cohn  &  Lind  (Alfred  D.  Lind,  of  counsel),  for  respond- 
ents. 

GILDERSLEEVE,  P.  J.  The  plaintiff  brought  this  action  to  re- 
cover upon  two  promissory  notes  for  the  sum  of  $50  each.  Defend- 
ants appeared  in  the  action  by  the  same  attorneys,  and  interposed  a 
demurrer  to  the  complaint  on  the  ground  that  it  did  not  on  the  face  of 
the  complaint  appear  that  plaintiff  had  legal  capacity  to  sue,  as  plaintiff 
did  not  allege  compliance  with  section  15  of  the  general  corporation 
law  (Laws  1892,  p.  1805,  c.  687),  as  amended  by  chapter  538,  p.  1326,. 
of  the  Laws  of  1901.  The  demurrer  was  overruled,  and  both  defend- 
ants interposed  answers,  which  admitted  the  making  and  indorsement 
of  the  notes  sued  npoa.  The  defendant  Nathan  Hutkoff  by  his  answer 
put  in  issue  due  presentation,  nonpayment,  and  notice  of  dishonor. 
After  formal  proof  tending  to  establish  the  liability  of  defendants,  upon 
cross-examination  of  the  president  of  the  plaintiff  corporation  it  was 
elicited  that  plaintiff  was  mcorporated  under  the  laws  of  the  state  of 
Wisconsin  and  dealt  with  a  number  of  people  in  this  state ;  that  plain- 
tiff dealt  in  the  last  eight  years  with  about  35  or  36  people ;  that  the 
witness  traveled  once  in  a  while,  and  came  to  this  state  as  a  representa- 
tive of  plaintiff,  and  as  a  rule,  when  coming  to  transact  business,  re- 
mained as  long  as  two  or  three  days ;  that  the  notes  in  question  were 
given  m  payment  for  some  machines  that  had  been  formerly  sold  by 
plaintiff  to  other  persons,  but  that  the  original  sales  were  canceled, 
and  the  machines  were  transferred  to  defendants.  Upon  this  state  of 
facts  defendants'  cotmsel  moved  to  dismiss  the  complaint  upon  vari- 
ous grounds,  including  the  failure  to  show  compliance  with  the  statute,, 
whidi  had  been  duly  pleaded  by  defendants.  In  granting  the  mo- 
tion the  trial  justice  said : 

'I  tbfaik,  on  tbe  whole,  that  yon  have  come  squarely  within  the  statute ;  that 
It  afBnnatlTely  appears  that  yonr  company  [plaintiff]  la  a  foreign  stock  cor- 
poration; that  this  contract  was  made  in  the  state,  and  these  notes  were 
given  in  conformity  with  that  contract" 

We  think  this  ruling  was  erroneous,  for  the  reason  that  it  did  not 
appear  that  plaintiff  corporation  was  doing  business  in  the  state  within 
the  meaning  of  the  statute.  There  was  no  proof  that  it  had  a  branch 
office  in  the  state,  or  that  it  stored  any  merchandise  in  the  state,  or  that 
it  had  a  bank  account  in  the  state,  or  any  established  domicile  for  the 
transaction  of  business  within  the  state.  A  reasonable  conclusion  to- 
be  drawn  from  the  testimony  is  that  it  manufactured  its  machines  in 
the  state  of  Wisconsin,  and  occasionally  shipped  them  to  this  state,  pur- 
suant to  orders  taken  by  agents  within  the  state.  To  bring  a  foreign 
corporation  within  the  purview  of  the  statute,  the  establishment  of  an 
agency  or  branch  office  within  the  state  must  appear.  As  stated  in 
Vaughn  v.  Lighthouse,  64  App.  Div.  138,  71  N.  Y.  Supp.  799,  "the 
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Statute  contemplates  a  location  and  domicile,  having  an  office  and  in- 
vestment of  some  of  ifts  capital  within  the  state." 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event 

LEVENTRITT,  J.  I  concur.  The  evidence  does  not  sustain  a 
finding  that  the  plaintiff  is  doing  business  in  this  state.  The  phrase 
"doing  business  in  this  state"  has  been  held  to  imply  corporate  con- 
tinuity of  conduct,  "such  as  might  be  evidenced  by  the  investment  of 
capital  here,  with  the  maintenance  of  an  office  for  the  transaction  of 
business,  and  those  incidental  circumstances  which  attest  the  corporate 
intent  to  avail  itself  of  the  privilege  to  carry  on  a  business."  Penn. 
Collieries  Co.  v.  McKeever,  183  N.  Y.  98,  76  N.  E.  935,  2  L.  R.  A. 
(N.  S.)  127.  In  this  case  there  is  not  an  evidentiary  fact  or  circum- 
stance indicative  either  of  action  or  intent  on  the  part  of  the  plaintiff. 

ERLANGER,  J.,  concurs. 

(Se  Misc.  R^.  554.) 

BOSENSTEIN  T.  DBFFAA- 

(Supreme  Oonrt,  Appellate  Term.    Novonber  29,  1907.) 

L1ARDI.0BD  AND  Tenant— Detectivb  Condition  or  PunasKS— Pkbsonal  Isiv- 

BIBB— AonONB— EVIDENOB. 

In  an  action  for  injuries  to  a  tenant's  daughter,  cansed  by  the  defecttre 
condition  of  tbe  leased  premises,  evidence  examined,  and  held  Insufficient 
to  sbow  defendant's  owiierBbip  or  control  of  tbe  premises  leased,  or  re- 
sponsibility for  defect  causing  tbe  injury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Bemhard  Rosenstein  against  Louis  P.  Deffaa.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Frank  V.  Johnson  (Harry  S.  Austin,  of  counsel),  for  appellant 

Moss  &  Feiner,  for  respondent. 

PER  CURIAM.  Plaintiff's  daughter  was  injured  by  putting  her 
foot  through  a  grating  within  the  stoop  line  of  premises  owned  in  part 
by  defendant,  and  the  lower  part  of  which  premises  was  leased  to  plain- 
tiff. The  grating  was  defective,  owing  to  the  absence  of  one  bar.  De- 
fendant claims  that  the  gp-ating  was  within  the  premises  leased  to 
plaintiff,  and  that  plaintiff  allowed  a  peanut  dealer  to  use  it  by  opening 
it  to  put  his  things  in  the  cellar  and  by  piling  various  articles  on  it. 
The  plaintiff  denies  this.  The  defendant  claims  he  never  had  notice 
of  the  defective  condition  of  the  grating,  which  he  could  not  see  by 
reason  of  its  being  covered  with  boxes  belonging  to  the  peanut  dealer. 
Plaintiff  claims  that  the  defect  has  lasted  a  long  time,  and  that  defend- 
ant frequently  passed  by  the  grating  and  came  to  the  house  to  collect 
the  rents,  and  had  either  actual  or  constructive  notice  of  the  defect 
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The  jury  found  for  the  plaintiff.  The  defendant's  usual  motion  to  set 
aside  the  verdict  and  for  a  new  trial  was  denied.  Subsequently  the 
defendant  made  a  motion  to  set  aside  the  verdict  and  for  a  new  trial  on 
evidence  tending  to  show  perjury  on  the  part  of  plaintiff  committed 
upon  the  trial.  This  motion  was  also  denied.  From  the  judgment,  and 
from  the  order  denying  the  latter  motion,  defendant  appeals. 

On  the  question  of  ownership  or  control  of  the  premises  by  de- 
fendant the  evidence  is  defective,  and  cannot  be  said  to  be  sufHcient  to 
support  the  judgment,  even  assuming  tiiat  other  elements  necessary  to 
constitute  the  cause  of  action  alleged  are  established.  It  appears  that 
defendant  collected  the  rents  of  the  premises,  that  he  was  the  executor 
of  his  father's  will,  that  the  premises  belonged  to  his  father  at  the 
time  of  the  Otter's  death,  and  that  tiiere  are  seven  children  left  sur- 
viving the  father.  Defendant  testifies  that  he  was  not  the  sole  owner, 
and  that  he  was  one  of  ^e  trustees  of  his  father's  estate.  Further- 
more, the  evidence  tends  strongly  to  show  that  the  grate  in  question 
was  used  by  a  subtenant  of  the  plaintiff,  who  may  or  may  not  have 
been  responsible  for  its  defective  condition.  Again,  from  the  evidence 
it  may  be  said  that  plaintiff,  being  the  tenant  of  the  premises,  was 
charged  with  the  du^  of  making  repairs  to  the  gyrate. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


ROSEINBIiATTr  v.  VILLAMBNA  et  al. 
(Supreme  Oourt,  Appellate  Term.    November  20,  1907.) 

OojM  Own*  OF  JuDomnr. 

No  gpedal  provision  is  made  by  tbe  Municipal  Court  act  for  a  tender, 
bat  section  14S  (Laws  1902,  p.  1S37,  c.  680)  declares  that  a  defendant  may 
dtber  make  a  written  offer  of  Judgment,  with  costs,  or  deposit  tbe  amount 
of  bU  oBei  wltb  tbe  clerk,  and  tbat  wben  sucb  an  offer  or  deposit  is 
maOe,  If  plaintiff  falls  to  obtain  a  more  favorable  judgment,  be  cannot 
neavtr  OMts  from  tbe  time  of  making  tbe  offer,  and  must  pay  defendant's 
oocta  from  tliat  time  PlalntUTs  claim  for  $57.50  was  conceded,  but  de- 
fendant Interposed  a  counterclaim  for  $15,  and  paid  into  court  $42.50. 
Beld,  that  tbongb  defendant's  counterclaim  was  establlsbed  at  $15.50,  de- 
fendant's deposit  bavlng  Included  nothing  for  Interest  or  costs  up  to  tbe 
time  tbe  deposit  was  made,  plaintiff  was  entitled  to  judgment  for  $42 
and  costa 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  18,  Costs,  U  137,  142.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Dellie  C.  Rosenblatt  against  Diodato  Villamena  and  an- 
other. From  a  Municipal  Court  judgment  in  favor  of  defendants, 
iriaiotiff  appeals.    Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

M.  S.  &  I.  S.  Issacs,  for  appellant 
Baker  &  Hyman,  for  respondents. 

PER  CURIAM.  The  action  was  brought  for  the  sum  of  $57.60, 
with  interest  from  April  1,  1907,  being  for  rent  claimed  to  be  due 
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from  defendants  to  the  plaintiff.  The  defendants  interposed  a  denial^ 
and  a  counterclaim  for  $15  for  repairs  alleged  to  have  been  properly 
chargeable  to  the  landlords.  After  suit  was  commenced  the  defend- 
ants paid  into  court  the  sum  of  $42.50,  but  with  no  costs  or  interests 
Upon  the  trial  defendants  conceded  the  plaintiff's  claim  and  succeed- 
ed in  establishing  their  counterclaim,  and  the  jury  so  found.  The 
judgment,  however,  was  entered  as  being  in  favor  of  the  defendants 
against  the  plaintiff  for  the  sum  of  $12  costs. 

The  plaintiff  appeals  from  the  judgment  thus  rendered,  and  very 
properly.  The  Municipal  Court  act  makes  no  special  provision  for  a. 
tender,  but  provides  that  a  defendant  may  either  make  a  written  offer 
of  judgment,  with  costs,  or  deposit  the  amount  of  his  offer,  if  a  sum 
of  money,  with  the  clerk,  with  like  effect  as  a  written  offer.  Section 
148,  Municipal  Court  Act  (Laws  1902,  p.  1537,  c  680).  When  such 
an  offer,  or  a  deposit  of  money,  is  made,  if  the  plaintiff  fails  to  obtain 
a  more  favorable  judgment,  he  cannot  recover  costs  from  the  time 
of  making  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time.  It  follows,  therefore,  that  unless  the  depoFit  is  equal  to  the 
plaintiff's  claim,  with  costs,  the  defendant  is  not  entitled  to  costs.  In 
the  case  at  bar  the  plaintiff's  claim  was  $57.50,  conceded  to  be  due. 
The  defendant's  deposit  was  not  equal,  together  with  the  amount  of 
his  counterclaim,  established  at  $15.60,  to  the  plaintifFs  claim,  "with 
costs"  up  to  the  time  of  such  deposit,  and  the  judgment  should  there- 
fore have  been  in  favor  of  the  plaintiff  for  the  sum  of  $42  and  costs. 

Judgment  modified,  by  directing  judgment  for  the  plaintiff  for  the 
sum  of  $42  and  appropriate  costs  in  the  court  below,  and,  as  modified,, 
affirmed,  without  costs  in  this  court. 

ERLANGER,  J.,  concurs.  LEVENTRITT,  J.,  concurs  in  the  re- 
sult 


STROUT  T.  KENNY. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

Bbokebs— Rkal  Estai'B— Rioht  to  CoimissioN. 

Where  land  was  listed  with  a  real  estate  brd^er  under  an  agreement: 
that  hl8  commUalon  Bbould  be  any  sum  In  excess  of  $1,500  that  he  could 
obtain  for  the  land,  and  he  produced  one  who  was  ready,  willing,  and 
able  to  pay  $1,800,  but  who,  after  raising  a  cash  deposit,  canceled  his- 
oral  agreement  to  purchase,  because  the  vendor  could  not  give  good  title,, 
the  broker  was  entitled  to  a  commission ;  he  having  no  reason  to  suspect 
that  the  title  was  defective,  though  be  did  not  remember  whether  he  told. 
the  vendor  the  name  of  the  proposed  purchaser  or  the  price  agxeed  upon,, 
and  the  vendor  having  received  part  of  the  deposit  and  expressed  her 
gratification  as  to  the  proposed  sale. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  for  real  estate  broker's  commission  by  E.  A.  Strout,  doingf 
business  as  E.  A.  Strout  Company,  against  Mary  Kenny.  From  a. 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Ring,  Russell  &  Watterson  (Harvey  Watterswi,  of  counsel),  for  ap- 
pellant. 

William  G.  Mulligan,  for  respondent 

GILDERSLEEVE,  P.  J.  There  is  no  dispute  as  to  the  facts  in  this 
case.  The  plaintiff  sues  for  commissions  upon  a  sale  of  real  estate. 
Judgment  was  given  for  defendant.    Plaintiff  appeals. 

The  evidence  clearly  shows  the  emplo)nTient  by  defendant  of  plaintiff 
to  sell  the  property  for  $1,600,  and  the  stipulation  that  plaintiff's  com- 
mission was  to  be  any  sum  in  excess  of  $1,500  that  plaintiff  could 
obtain  for  the  property.  Plaintiff  found  one  Rydell,  who  was  ready, 
willing,  and  able  to  pay  $1,800  for  the  property.  It  was  then  discov- 
ered, upon  the  search  of  the  title  by  said  Rydell,  that  defendant  could 
not  give  good  title,  and  Rydell  canceled  his  agreement.  There  is 
nothing  in  the  evidence  to  establish  a  claim  that  plaintiff  had  any  rea- 
son to  suspect  that  defendant  was  without  title  to  sell  when  he  entered 
upon  his  employment  and  procured  a  purchaser.  It  appears  that 
plaintiff  told  defendant  that  he  had  sold  the  property,  and  she  took 
part  of  the  deposit  paid  by  Rydell,  and  expressed  her  gratification  at 
having  sold  the  property.  It  is  true  that  plaintiff  cannot  remember  if 
he  mentioned  the  name  of  the  proposed  purchaser  or  not,  or  the  price 
agreed  upon;  but,  as  she  had  put  her  price  at  $1,500,  and  agreed  to 
pay  the  balance  over  that  sum  to  plaintiff  as  his  commission,  she  must 
have  understood  that  not  less  nor  more  than  $1,500  was  coming  to  her, 
and  she  had  no  particular  interest  in  knowing  the  exact  sum  for  which 
the  property  was  sold  or  the  name  of  the  purchaser. 

The  defendant  put  the  property  in  plaintiff's  hands  for  sale,  and  by 
written  authority  constituted  him  the  agent  in  bring^g  about  such  sale, 
and  ratified  his  acts  in  procuring  such  sale.  The  property  was  in 
Bethel,  Conn.,  where  all  the  transactions  with  Rydell  took  place,  while 
defendant  lived  in  New  York  City,  and  the  whole  matter  of  the  sale 
seems  to  have  been  left  to  plaintiff,  with  the  price  fixed  at  $1,600.  No 
formal  contract  was  made  with  Rydell  in  writing.  He  had  orally 
agreed  to  pay  $1,800,  and  did  pay  10  per  cent,  tiiereof  to  bind  the 
agreement.  Subsequently  he  tendered  the  remainder ;  but  the  defend- 
ant refused  to  give  a  deed,  as  she  had  no  title  to  the  property.  Plain- 
tiff brought  a  purchaser  able  and  willing  to  enter  into  a  contract  on  the 
defendant's  terms,  and  the  fact  that  the  sale  was  not  completed  by  rea- 
son of  the  defendant's  inability  to  carry  out  the  contract  does  not  de- 
prive the  broker  of  his  right  to  a  commission.  We  think  the  judg- 
ment is  against  the  evidence,  and  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event    All  concur. 
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(56  MlBC.  Bep.  439.) 

8HTMOUB  y.  FBIOLu 

(Supreme  CJonrt,  Appellate  Term.    Noyember  29,  190T.) 

AFPSA1>— ObDEBS   AFFEAI.ABIX— MODUIOATIOM    Or   DKFAUI.T   JUDOIOEIIT. 

Where  'defendant  was  in  default  at  the  trial  of  an  inqnest  on  wbldt 
judgment  was  rendered,  and  did  not  appeal  from  an  order  denying  his 
motion  to  open  bla  default,  an  appeal  will  not  lie  from  an  order  denying 
bis  motion  to  modify  the  Judgment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Alice  Seymour  against  Fred  Feigl.  From  a  Municipal 
Qjurt  judgment  for  plaintiff,  defendant  appeals.    Dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and ' 
ERLANGER,  JJ. 

Reno  R.  Billington,  for  appellant. 

John  H.  Parsons,  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  an  order  denying  his 
motion  to  modify  a  judgment  entered  against  him  in  the  Municipal 
Court.  The  judgment  so  taken  was  rendered  upon  an  inquest;  the 
defendant  being  in  default  at  the  time  of  the  trial.  Subsequently  the 
defendant  made  a  motion  to  open  his  default,  which  was  denied,  and, 
so  far  as  appears,  no  appeal  has  been  taken  from  such  order.  There- 
fore the  present  appeal  cannot  be  entertained. 

Appeal  dismissed,  with  costs. 


CXJNRADY  et  al.  t.  V.  LOBWER'S  QAMBRINUS  BREWERY  CO. 
(Supreme  Clourt,  Appellate  Term.    November  29,  1907.) 

1.  CJoNTBAOTS— Dix^ors  in  Pebfobmance. 

Where  a  contract  to  do  certain  work  and  furnish  certain  materials  was 
not  substantially  complied  with,  and  the  deviations  were  Important  and 
intentional,  and  could  be  Justified  only  by  a  new  contract,  which  was  not 
established,  there  could  be  no  recovery  on  the  contract 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  C!ontracts,  {{  1865^ 
1370.] 

2.  Evidence— SuinoiEHOT  to  Suppobt  Vkbdict. 

Where  there  was  no  evidence  to  show  the  amount  needed  to  make  good 
defects  or  omissions  In  the  performance  of  a  contract  whereby  certain 
work  was  to  be  done  and  materials  furnished  for  $300,  a  verdict  for  $222 
cannot  be  upheld,  since  the  deduction  must  have  been  a  mere  guess. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Max  J.  Conrady  and  another  against  the  V.  Loewer's 
Gambrinus  Brewery  Company.  From  the  judgment,  both  parties  ap- 
peal. Reversed  on  defendant's  appeal,  and  new  trial  ordered.  Appeal 
by  plaintiffs  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 
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Charles  P.  Robinson,  for  plaintiffs. 
Uriah  V.  Tompkins,  for  defendant. 

LEVENTRITT,  J.  Both  parties  appealed;  the  plaintiffs  because 
of  die  insufiBciency  of  the  judgment,  and  the  defendant  because  judg- 
ment was  against  it. 

The  plaintiffs  undertook,  under  a  written  contract,  to  furnish  for  the 
sum  of  $300  certain  work  and  materials.  Whether  the  materials  should 
be  new  or  secondhand  was  not  specified.  Scwne  of  the  articles  sup- 
plied, such  as  a  range,  boiler,  doors,  and  windows  in  a  new  partition, 
were  concededly  secondhand.  This  the  plaintiffs  attempted  to  justify 
by  pleading  an  oral  modification  of  tfie  written  contract  and  perform- 
ance accordingly.  The  defendant  denied  both  performance  and  modi- 
fication. Even  if  evidence  of  an  oral  amendment  in  conflict  with  the 
written  agreement  were  permissible,  and  even  if  there  were  proof  of 
consideration,  still  the  plaintiffs'  contention  must  fail,  as  it  is  based  en- 
tirely upon  testimony,  received  over  defendant's  objection,  of  conver- 
sations had  prior  to  the  written  contract  with  a  clerk  who  had  no 
authority  to  bind  the  defendant.  Apart  from  these  legal  obstacles,  the 
conversations  do  not  amount  to  a  modification  of  the  terms  of  the  con- 
tract The  original  contract  remained  unimpaired.  It  was  not  sub- 
stantially complied  with.  The  deviations  were  important  and  inten- 
ti(»al.  They  could  be  justified  only  by  a  new  agreement  established 
by  competent  and  satisfactory  evidence.  In  that  event  the  plaintiffs 
would  be  entitled  to  a  full  recovery.  Their  failure  to  adduce  such  evi- 
dence defeated  their  cause  of  action,  and  judgment  should  have  gone 
for  the  defendant. 

Under  no  aspect  of  the  case  could  the  award  of  $222  be  upheld. 
There  is  not  a  word  in  the  record  to  show  the  amount  needed  to  make 
good  any  defects  or  omissions;  hence  the  deduction  of  $78  from  the 
agreed  contract  price  is  the  result  of  a  guess,  nothing  more. 

The  judgment  should  be  reversed  upon  the  defendant's  appeal. 
Judgment  -reversed,  and  new  trial  ordered,  with  oosts  to  defendant 
to  alnde  event. 

The  appeal  by  the  plaintiffs  is  dismissed,  with  costs.    All  concur. 


KBNNELLT  v.  WALKBR  et  al. 
(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

CosTRAora— Past  Pkbiobuanck— Actions— Mbasobe  of  RBcoviatT. 

Wbere  a  peraon  only  partially  performs  a  contract  to  construct  a  aide- 
walk,  bis  recovoy  Is  limited  to  the  contract  price,  leas  such  sum  as  would 
be  reQulied  to  complete  the  work. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  11,  Contracts,  (  1602.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 

Action  by  Patrick  Kennelly  against  Gustav  Walker  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal  Reversed,  and  new 
trial  ordered. 
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Argued  before  GII.DERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 
George  L.  Donnellan,  for  appellants. 
William  H.  Janes,  for  respondent 

PER  CURIAM.  The  plaintiff  entered  into  a  written  contract  with 
the  defendants  by  the  terms  of  which  he  agreed  to  lay  a  first-class  side- 
walk in  front  of  certain  premises  owned  by  them  for  the  sum  of  $100, 
all  the  work  to  be  done  to  their  satisfaction.  It  appears  from  the  evi- 
dence of  the  plaintiff  that  the  defendants  would  not  permit  him  to 
complete  the  work.  The  defendants  claimed  that  the  work  was  not 
performed  to  their  satisfaction,  and  that  they  were  required  to  sub- 
stitute an  entirely  new  walk,  for  which  they  paid  $180.  On  conflicting 
evidence  the  trial  justice  found  for  the  plaintiff  for  the  full  amount 
claimed. 

The  judgment  cannot  be  sustained.  Assuming  that  the  plaintiff  was 
entitled  to  a  judgment,  in  view  of  the  fact  that  he  only  partially  per- 
formed, his  recovery  must  be  measured  by  the  contract  price,  less  such 
a  sum  as  would  be  required  to  complete  the  work. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event. 


<56  Misc.  Rep.  598.) 

MURPHT  T.  INTBRURBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

STBnr  Bailwatb— Aonona  ros  IitjuBiEs—QnEsriONs  fob  Jubt. 

In  an  action  against  a  street  railway  company  for  personal  Injuries, 
whether  plaintiff  was  negligent  or  defendant  was  free  from  contributory 
negligence  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  4i,  Street  Railroads, 
a  251-257.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Lawrence  Murphy  against  the  Interurban  Street  Rail- 
way Company.  From  a  judgment  of  dismissal,  and  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

See  88  N.  Y.  Supp.  187. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Rudolph  Marks,  for  appellant 

Bayard  H.  Ames,  for  respondent 

GILDERSLEEVE,  P.  J.  The  complaint  in  this  action  was  dis- 
missed upon  the  plaintiff's  own  testimony,  and  from  an  order  denying 
a  motion  for  a  new  trial  the  plaintiff  appeals. 

Under  such  circumstances  the  plaintiff's  testimony  must,  with  all 
the  reasonable  inferences  that  can  be  drawn  therefrom,  be  taken  as 
true.  He  testified  that  he  lived  near  l^ith  street,  on  Second  avenue; 
that  he  left  his  house  at  7  a.  m.,  intending  to  take  a  south-bound  car 
on  the  avenue;  that  he  walked  to  the  corner  of  124th  street  and  while 
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at  the  corner  and  on  the  sidewalk  he,  then  being  about  to  cross  the 
avenue,  looked  both  ways  for  approaching  cars.  Looking  north,  he 
saw  a  south-bound  car,  between  126th  and  126th  streets;  and,  looking 
south,  he  saw  a  north-bound  car  at  the  comer  of  123d  street  and  Sec- 
ond avenue,  standing  still.  When  he  started  to  cross  the  street,  along 
the  north  crosswalk,  this  car  was  a  full  block  away.  He  proceeded, 
and  was  hit  by  the  north-bound  car  as  he  stepped  over  the  first  or  east- 
erly rail.  He  estimates  the  distance  from  the  curb  to  the  easterly  rail 
of  the  car  track  to  be  from  18  to  20  feet  He  was  walking  "the  same 
as  any  one  else  would  to  get  across  the  street."  He  is  supported  in  his 
version  of  how  the  accident  happened  by  at  least  two  witnesses,  and  it 
was  shown  that  the  car  approached  rapidly,  without  any  bell  being 
nrng,  and  that  it  was  not  stopped,  after  it  hit  the  plaintiff,  until  near 
the  middle  of  the  block  above  124th  street.  Under  the  facts  disclosed 
by  the  testimony,  we  do  not  think  it  can  fairly  be  said  that,  as  a  matter 
of  law,  the  plaintiff  was  guilty  of  contributory  negligence,  or  that  the 
defendant  was  free  therefrom. 

Jud^pment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


1122  App.  DlT.  480.) 

DUDLET  T.  ABRAHAM  et  al. 

(Sapreme  Cbort,  Appellate  Division,  Second  Department    November  20,  190T.) 

NlGUOKlICK— PntSORAI,  INJUBIES— SUBHISSIOn  TO  3VST. 

In  an  action  for  Injnrles  to  plaintiff  through  slipping  on  a  wet  or 
greasy  spot  on  the  floor  of  defendant's  store,  evidence  held  Insufficient  to 
require  the  submission  of  the  case  to  the  Jury. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig.  voL  37,  Negligence,  U 

Hooker,  J.,  dlaenting. 

Appeal  from  Trial  Term. 

.'Action  by  Minnie  Ida  Dudley  against  Abraham  Abraham  and  oth- 
ers. From  a  judgment  dismissing  her  complaint,  and  from  an  order 
denying  her  motion  for  new  trial,  plaintiff  appeals.     Affirmed. 

.■Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

George  F.  Hickey,  for  appellant. 
Frederick  Hulse,  for  respondents. 

GAYNOR,  J.  The  plaintiff  fell  on  the  floor  about  two  feet  from 
the  projecting  base  of  a  stone  drinking  fountain  in  a  large  open  space 
in  the  center  of  the  defendants*  store.  There  were  bowls  and  faucets 
at  the  top  of  the  fountain,  and  drinking  cups  chained  4here.  It  is 
^possible  to  make  out  from  the  testimony  of  the  plaintiff  and  her 
•laughter  whether  they  say  she  slipped  on  water  or  on  grease  or  some 
slimy  substance ;  and  they  were  the  only  .witnesses  for  the  plaintiff  on 
that  head.  The  plaintiff  said  she  looked  at  the  floor  after  she  fell, 
Md  continued: 

"It  wu  wet  and  there  was  dirt — something  slimy  on  it"  "After  I  fell  I 
^w  a  wet  spot  or  something  of  that  sort"  "I  do  not  think  I  could  tell  ez- 
IfTT  N.Y.S  — 7 
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actly  how  large  was  the  wet  spot"  "After  I  had  fallen  I  saw  there  was 
something  wet  and  slimy  on  that  floor.  I  cannot  tell  you  how  large  was  that 
spot  where  I  say  looked  wet ;  It  was  a  ran  lengthwise,  Just  where  my  heel  bad 
taken  the  water."  "I  cannot  recollect;  all  I  can  recollect  Is  seeing  the  nark 
of  my  heel  on  the  wet  floor,  the  Impression  where  I  had  fallen ;  that  is  all  1 
can  remember.  I  do  not  mean  to  say  this  floor  was  all  wet  all  around  there. 
I  cannot  exactly  say  how  large  was  this  place  where  I  say  was  wet ;  I  would 
only  have  to  gueas  at  It" 

She  said  the  mark  made  by  her  heel  was  about  as  long  as  the  back 
of  a  chair  (agreed  upon  by  counsel  as  16  inches)  and  as  wide  as  her 
heel.  "Aside  from  tiiat  mark  I  could  not  say  how  large  a  place  was 
it  that  was  wet  on  that  floor,  "because  I  do  not  recollect.  I  have  no 
recollection  only  of  looking  and  seeing  the  marks  and  the  water,  but 
I  could  not  specify  the  length  of  it  or  the  largeness  of  the  spot." 
"It  was  like  slime — something  slimy  that  I  had  slid  on  the  same  as 
you  would  slide  on  a  banana  peel."  "It  looked  just  like  grease  or 
something  that  slid  and  made  a  ridge  right  into  the  wood;  just  like 
slime,  water  on  the  dirt."  The  daughter  is  equally  indefinite.  "There 
was  water,  and  it  was  slimy — you  know  how  oil  looks."  "There  was 
a  large  sized  puddle,  I  should  say  there,  of  water,  and  she  slid,  you 
could  see  just  where  her  heel  went."  "Well,  it  looked  dirty  looking  to 
me."  She  finally  said  the  "puddle"  was  "just  about  as  large  as  that 
book"  (a  volume  of  our  Reports). 

''No  jury  could  do  more  than  guess  from  this  what  the  plaintiff 
slipped  on,  if  she  slipped  at  all.  But  if  it  could  be  found  to  be  grease, 
or  fruit,  or  some  other  slimy  or  slippery  substance,  there  was  no  evi- 
dence that  the  defendants  put  it  there,  or  that  it  had  been  there  long 
enough  for  them  to  see  it  and  clean  it  up.  There  is  no  way  to  pre- 
vent people,  especially  children,  from  dropping  things  on  floors.  And 
if  it  was  only  water,  the  case  is  the  same.  There  is  no  evidence  that 
it  came  from  the  fountain.  And  it  could  not  have  come  from  there 
unless  some  one  threw  it  on  the  floor  needlessly  or  mischievously.  It 
would  be  more  reasonable  to  suppose  that  some  child  wet  the  floor, 
a  thing  common  enou|fh.  Nor  was  a  little  water  on  a  floor  ever  taken 
to  be  dangerous  until  this  action  was  brought.  On  wet  days,  and 
when  there  is  a  snow  fall,  the  floors  of  stores  and  public  places  are 
wet  in  many  places  from  the  feet  and  dripping  garments  and  um- 
brellas. It  would  be  going  altogether  too  far,  and  encouraging  the 
bringing  of  cases  like  this,  of  which  there  are  already  too  many,  to 
hold  as  matter  of  law  that  this  case  was  for  the  jury/  O'Reilly  v. 
L.  I.  R.  Co.,  4  App.  Div.  139,  38  N.  Y.  Supp.  779 ;  Id.,  15  App.  Div. 
79,  44  N.  Y.  Supp.  264 ;  Kelly  v.  Otterstedt,  80  App.  Div.  398,  80  N. 
Y.  Supp.  1008. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs. 

MILLER  and  RICH,  JJ„  concur.  HIRSCHBERG,  P.  J.,  not 
voting. 

HOOKER,  J.  (dissenting).  The  jury  would  have  been  justified  in 
finding,  had  the  case  been  submitted  for  its  determination,  that  the 
plaintiff  slipped  upon  a  spot  near  a  water  fountain  on  the  main  floor 
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of  the  defendants'  department  store,  which  had  the  appearance  of 
being  wet  and  slimy.  The  public  was  tacitly  invited  to  walk  over 
the  spot  where  plaintiff  fell,  and  it  was  the  duty  of  the  defendants 
to  exercise  reasonable  care  to  keep  the  floor  in  a  safe  condition.  Quirk 
V.  Siegel-Cooper  Co.,  43  App.  Div.  464,  60  N.  Y.  Supp.  228 ;  Graham 
V.  Bauland  Co.,  97  App.  Div.  141,  89  N.  Y.  Supp.  695.  While  it  may 
be  true,  as  urged  by  the  respondents,  that  the  mere  incidental  spilling 
of  water  from  the  fountain  upon  the  floor  would  not  create  a  condi- 
tion which  a  reasonable  person  would  apprehend  to  be  dangerous, 
the  inferences  most  favorable  to  the  plaintiff  present  a  different  case. 
The  jury  were  authorized  to  find  that  the  defendants  were  not  in  the 
exercise  of  reasonable  care  in  permitting  that  part  of  the  floor  where 
plainti£F  fell  to  be  in  a  slimy  condition,  for  one  might  readily  enough 
slip  thereon.  See  Dent  v.  Grimm,  65  App.  Div.  81,  72  N.  Y.  Supp. 
471. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event. 


(56  Misc.  Rep.  566.) 

VAN  NESS  T.  MURPHY  et  aL 

(Snpreme  Conrt,  Appellate  Term.    NoTemt)er  20,  1907.) 

NseuonicB— CoNomoR  or  BnrLDiNos— Dakk  Haixway. 

Plaintiff,  who  bad  selected  an  apartment  In  a  bnlldlng  and  was  in- 
Jnred  on  a  subsequent  visit  by  opening  a  door  wblch  led  to  tbe  cellar  and 
telling  down  tbe  stairs,  held  guilty  of  contributory  negligence. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  vol.  87,  Ne^igenoe,  U 
90.  91.) 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Jane  A,  Van  Ness  against  John  J.  Murphy  and  another 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Herman  I.  Lurie,  for  appellants. 
J.  Wilson  Bryant,  for  respondent 

PER  CURIAM.  From  the  plaintiff's  own  testimony  it  appears 
that  she  entered  into  a  dimly  lighted,  or,  as  she  expresses  it,  dark, 
hallway  and  deliberately  opened  and  walked  through  the  first  door 
she  saw.  This  doorway  led  to  the  cellar,  and  the  plaintiff  fell  down 
the  stairs  and  was  injured.  The  only  evidence  of  the  defendants' 
negligence  lies  in  the  mere  statement  that  the  hallway  was  dark.  The 
l^aintiff  had  visited  the  premises  the  week  preceding  the  accident,  and 
had  selected  an  apartment  for  her  daughter  on  the  southerly  side  of 
the  halL  The  entrance  to  this  apartment  was  on  the  right,  and  the 
entrance  to  the  northerly  apartment  was  on  the  left,  of  the  cellar 
door.  The  conditions  as  to  light  were  practically  the  same  as  to  the 
three  doors.    The  cellar  door  opened  into  the  hallway.    The  plain- 
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tiff,  apparently  taking  no  precautions  against  accident,  opened  this 
door  and  walked  through  into  the  darkness  of  the  stairway.  Under 
these  circumstances  she  cannot  charge  the  defendant  with  negligence. 
He  was  not  an  insurer  of  the  plaintiff's  safety,  and  the  mere  fact  that 
the  hallway  was  dark,  or  that  the  cellar  door  was  not  locked,  will  not 
support  a  finding  of  negligence.  Robinson  v.  Crimmins  (Sup.)  104 
N.  Y.  Supp.  1076;  Hilsenbeck  v.  Guhring,  131  N.  Y.  674,  30  N.  E. 
580.  There  is  no  presumption  that  a  person  can  walk  through  any 
door  he  comes  to  in  a  strange  house  without  taking  proper  precau- 
tionary measures.  The  proximate  cause  of  the  plaintiff's  accident 
seems  to  have  been  her  own  carelessness.  The  judgment  must  there- 
fore be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 


CITY  OP  NEW  TORK  v.  MARCO  et  aL 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

WkiOHTS  AND  Measures— FAI.8K  WKiaHTa— Action  roB  Pxnajltt— Stjtficikr- 
OT  OF  Evidence. 

In  an  action  by  a  city  for  the  statutory  penalty  for  giving  abort  welgbt 
in  selling  coal,  evidence  held  Insufficient  to  sustain  a  recovery. 

Appeal  frtMn  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  city  of  New  York  against  Benjamin  B.  Marco  and 
another  to  recover  a  penalty.  Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

William  C.  Relyea,  for  appellants. 

Francis  K.  Pendleton  (Herman  Stiefel,  of  counsel),  for  respondent 

PER  CURIAM.  We  are  of  the  opinion  that  the  evidence  is  insuffi- 
cient to  justify  the  recovery  of  a  penalty.  The  city  inspector  testified 
that  he  saw  the  coal  weighed,  and  stated  the  process  adopted,  as  well  as 
the  gross  and  net  weights,  although  he  was  somewhat  uncertain  as  to 
the  precise  conditions,  attending  the  weighing.  The  official  certific^jte 
of  weight  contains  merely  the  statements:  "Dealer's  weirfit  of  coal, 
4,000  lbs.,"  "Weighmaster's  weight  of  coal,  3,900  lbs."  The  statute 
provides  that: 

"Every  owner  of  such  scales  shall  keep  a  book,  In  which  shall  be  entered  In 
ink  a  memorandum  of  every  load  of  coal  weighed  at  such  scales,  showing  the 
name  of  the  person,  firm,  or  corporation  delivering  such  coal,  the  net  weight 
thereof  as  shown  by  the  delivery  ticket  thereof  of  such  person,  Ann,  or  cor- 
poration, the  name  of  the  purchaser  thereof,  the  gross  and  net  weight  of  the 
coal  so  weighed,  and  the  date  of  weighing." 

The  statute  evidently  contemplates  that  the  right  to  recover  a  pen- 
alty shall  be  based  on  the  official  record  of  weight  Although  the 
weighmaster  in  this  case  kept  a  book  the  entries  in  which,  we  infer, 
conform  to  the  statutory  requirements,  there  appears  in  evidence  a 
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mere  duplicate  certificate  of  net  weight  The  weighmaster's  clerk  was 
unable  to  testify  to  any  fact,  save  that  the  net  weight  was  3,900  pounds. 
In  view  of  the  sharp  conflict  as  to  the  real  weight  of  the  wagon  and 
the  net  weight  of  the  coal,  as  well  as  to  weather  and  scale  conditions 
jM-evailing  at  llie  time  of  the  weighing,  we  do  not  feel  justified  in  per- 
mitting tfie  judgment,  holding  the  defendant  liable  for  a  penalty,  to 
stand,  especially  where,  after  allowing  him  a  reduction  of  60  pounds 
in  which  the  statute  permits  for  variation  of  scales,  the  discrepancy  in 
weight  is  only  40  potmds,  which  might  readily  have  resulted,  under 
the  circumstances  disclosed,  from  defective  scales  or  erroneous  compu- 
tation. The  plaintiff  should  be  required  to  present  the  record  proof 
whidi  the  statute  provides,  or  evidence  equally  satisfactory. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  atnde  event. 


WTTRTHLEH  t.  OONCRETB  STEEL  ft  TILE  CONST.  CO. 
(Snpr«ae  Court,  Appellate  Term.    November  29,  1007.) 

lUSRB  AND  SkBVANT— iRJUBnS  TO  SKBTAKT— AOTIONB— BVIDENOX. 

ETldoice  as  to  the  circumatances  of  an  injury  to  plaintiff,  an  employe 
of  defendant  while  engaged  In  r«noving  materials  from  a  building,  by 
being  struck  by  a  piece  of  falling  wood  belonging  to  defendant,  held  In- 
Buffldent  to  connect  defendant  with  the  happening  of  the  accident. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant S<  918-032.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Christian  Wurthlee  against  the  Concrete  Steel  &  Tile 
Construction  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Frank  V.  Johnson  (Allan  E.  Brosmith,  of  counsel),  for  appellant 
Gav^^  &  McQuaid,  for  respondent. 

PER  CURIAM.  The  plaintiff  was  engaged,  with  others  of  the  de- 
fendant's employes,  in  removing  certain  materials  from  a  building  on 
which  the  defendant  had  a  contract.  While  in  the  act  of  taking  bolts 
from  a  "barrow  hoist,"  a  piece  of  wood  fell  down  the  shaft,  struck  the 
plaintiff  on  the  head,  and  inflicted  injuries  to  recover  damages  for 
which  this  action  was  brought.  The  defendant  appeals  from  a  judg- 
ment rendered  in  the  plaintiff's  favor. 

The  happening  of  the  accident  was  clearly  established,  and  it  was 
shown  that  the  piece  of  wood  which  struck  the  plaintiff  belonged  to  the 
defendant.  It  was  not  proven,  however,  that  the  wood  was  set  in  mo- 
tion by  any  of  the  defendant's  employes,  or  that  they  were  in  any  way 
responsible  for  its  fall  Furthermore,  the  plaintiff  and  his  witnesses 
testified  that  the  employes  of  several  other  contractors  were  at  work 
on  the  upper  floors  of  the  building  at  the  time.  There  is  absolutely 
no  evidence  which  tends  to  connect  the  defendant  with  the  happening 
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of  the  accident,  or  which  suggests,  even  remotely,  any  responsibility  on 
its  part  in  connection  therewith.  The  record  discloses  merely  the  proof 
of  an  accident,  and  there  is  no  attempt  to  show  who  was  responsible  for 
it.  Certainly  it  cannot  be  said  upon  the  evidence  adduced  that  any  neg- 
ligence can  be  attributed  to  the  defendant.  The  judgment  must  there- 
fore be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


KEANB  T.  LIEBLER  et  aL 
(Supreme  Court,  Appellate  Term.    November  28,  1907.) 

1.  Hastxr  and  Skkvart— Compensation— Skfasabu  GoNTKAOfr— Bbkaoh— Rb- 

OOVKBT. 

A  contract  employing  an  actor  for  a  specified  number  of  weeks  at  a 
weekly  salary  Is  only  separable  to  the  extent  that  payments  are  to  be 
made  weekly,  and  the  actor,  on  eltber  quitting  the  employment  or  being 
discharged  dnring  a  week,  cannot  recover  tbe  entire  or  proportionate  part 
of  that  week's  salary ;  his  remedy  being  by  action  for  breach  of  contract. 

[Ed.  Note: — ^For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, {  91.] 

2.  Savb. 

Where  an  actor,  under  employment  for  a  spedfled  number  of  weeks  at 
a  weekly  salary,  was  accused  by  the  manager  of  assaulting  an  actress 
dnring  a  performance  and  rendered  no  further  service,  If  he  committed 
the  assault  and  then  abandoned  the  contract,  he  could  not  recover  from 
the  employer  as  for  a  breach  by  him;  but  If  the  actor  was  Innocent  of 
the  assault,  and  was  wrongfully  discharged  and  prevented  from  complet- 
ing the  ctmtract,  he  was  entitled  to  recov^  as  damages  the  salary  un- 
paid, not  having  obtained  other  onployment 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  84,  Master  and  Serv- 
ant tS  50-C3.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourteenth 
District 

Action  by  James  Keane  against  Theodore  A.  Liebler  and  another. 
Prom  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Thomas  F.  MacMahon,  for  appellants. 

Mayer  C.  Goldman,  for  respondent. 

LEVENTRITT,  J.  There  must  be  a  retrial,  for  the  reason  that  the 
judgment  rendered  is  not  consistent  with  any  aspect  of  the  case.  The 
plaintiff,  an  actor  in  one  of  the  defendants'  theatrical  companies,  sues 
to  recover  $140,  of  which  $70  represents  his  agreed  salary  for  the 
week  ending  Saturday  April  20th,  and  $70  is  for  damages  resulting 
for  an  alleged  wrongful  discharge.  The  defendants  interposed  a  gen- 
eral denial  and  a  counterclaim  of  $250  for  damages  caused  by  plain- 
tiff's misconduct  during  the  performance  on  the  night  of  April  20th. 

In  September,  1906,  the  defendants  employed  the  plaintiff  to  per- 
form a  role  in  their  production  of  the  four-act  play    In  the  Bishop's 
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Carriage"  for  a  period  of  30  weeks,  ending  AprU  %1,  1907,  at  a  salary 
of  $70  a  week.  He  entered  their  service  and  continued  without  inter- 
mission to  render  the  role  assigned  to  him  until  the  midst  of  the  per- 
formance which  took  place  in  Baltimore  on  the  night  of  Saturday, 
April  20,  1907,  the  performance  which  ended  the  twenty-ninth  week 
of  the  employment  On  that  occasion,  at  the  close  of  a  scene  in  the 
second  act  between  the  plaintiff  and  the  leading  actress,  she  fell  to  the 
stage  in  view  of  the  audience,  and  when  removed  to  her  dressing  room 
her  face  was  found  to  be  bruised  and  swollen.  In  consequence  a  delay 
of  15  or  20  minutes  followed,  and  during  that  time  the  plaintiff  left 
the  theater  and  did  not  reappear  to  complete  his  role,  which  was  there- 
upon undertaken  by  another  member  of  the  troupe.  Up  to  this  point 
the  facts  are  tmdisputed.  The  defendants  make  the  assertion,  sup- 
ported )sy  the  evidence  of  two  eyewitnesses,  that  the  injuries  to  the  ac- 
tress were  inflicted  by  the  plaintiff,  who  struck  her  in  the  face.  They 
further  submit  proof  that  the  plaintiff,  immediately  after  making  the 
assault,  disappeared,  and  did  not  present  himself  to  render  his  part  in 
the  third  and  fourth  acts.  He,  on  the  contrary,  denies  that  he  struck 
her,  and  alleges  that  his  nonreappearance  was  due  to  the  fact  that  the 
manager,  accusing  him  of  the  assault,  discharged  him  and  forbade  his 
return  to  the  stage. 

At  all  events,  whether  the  plaintiff  abandoned  the  employment  or 
was  dismissed,  he  did  not  complete  the  week's  service,  and  consequently 
was  not  entitled  to  the  salary  for  that  week.  While  the  entire  contract 
between  the  parties  was  separable  to  the  extent  that  payments  were  to 
be  made  weekly,  whether  the  plaintiff  quit  or  was  discharged  during 
the  week,  he  cannot  recover  the  entire  or  the  proportionate  part  of  that 
week's  salary.  As  to  that  portion  of  his  compensation,  his  remedy  is 
in  an  action  for  damages  for  a  breach  of  the  contract.  Seabum  v. 
Zadimann,  99  App,  Div.  218,  220,  90  N.  Y.  Supp.  1006 ;  Walsh  v.  N.  Y. 
&  Kentucky  Co.,  88  App.  Div.  477,  85  N.  Y.  Supp.  83 ;  Turner  v. 
Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637.  The  judgment  awarded 
was  in  favor  of  the  plaintiff  for  $70,  apparently  upon  die  first  item  of 
his  claim ;  that  is,  for  salary  for  the  week  including  the  Saturday  on 
which  he  did  not  complete  his  services.  The  salary  for  that  week  was 
not  earned,  and  cannot  be  recovered  as  such.  During  the  thirtieth — 
the  final — ^week  of  the  plaintiff's  engagement,  the  troupe  performed  in 
Brooklyn,  and  the  plaintiff  testified  that  he  tendered  his  services  daily, 
but  they  were  rejected.  If  the  plaintiff  committed  the  assault  of  which 
he  is  accused,  and  then  abandoned  the  contract,  he  is  chargeable  with 
a  breach  of  it,  and  cannot  succeed  in  holding  the  defendants.  If,  on 
the  other  hand,  he  is  innocent,  was  wrongfully  discharged  by  the  de- 
fendants, and  prevented  from  completing  his  contract,  his  damage  is 
$140,  as  it  appears  that  he  did  not  obtain  other  employment  during 
the  final  week.  Neither  condition  would  warrant  the  judgment  ren- 
dered for  $70.    It  must  therefore  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 
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NORWOOD  T.  PREFBRRBD  AOa  INS.  CX).  OP  NEW  YORE. 

(Supreme  (3ourt,  Appellate  Term.    November  29,  1907.) 

iRBtTBANCB— AOOIDEirr  IltBUBASOE— AOTIONB— RXCOVXBT. 

In  an  action  on  an  aoddoit  policy,  evidence  examined,  and  held  to  an- 
thorize  a  recovery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  28,  Insurance,  {( 
1702-1728.] 

Appeal  from  City  Q)urt  of  New  York,  Trial  Term. 

Action  by  Herbert  E.  Norwood  against  the  Preferred  Accident 
Insurance  Company  of  New  York.  From  an  order  of  the  City  Court 
of  the  city  of  New  York  setting  aside  a  verdict  for  plaintiff  and  dis- 
missing the  complaint,  and  from  a  judgment  entered  thereon,  plain- 
tiff appeals.    Reversed,  and  verdict  reinstated. 

Argued  before  GILDERSLEEVE,  P.  J„  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Williams  &  Caldwell  (Charles  Caldwell,  of  counsel),  for  appellant. 
Jacob  Fromme,  for  respondent. 

ERLANGER,  J.  On  the  15th  of  May,  1894,  the  defendant  issued 
to  the  plaintiff  a  certain  policy  of  insurance,  whereby  it  insured  the 
plaintiff  against  the  effects  of  bodily  injury,  and  whereby,  among 
other  things,  it  agreed  to  pay  to  the  plaintiff,  in  case  the  bodily  in- 
jury resulted  in  the  entire  loss  of  one  foot  at  or  above  the  ankle,  the 
sum  of  $1,000.  The  policy  was  subject  to  certain  conditions.  It 
provided  that  in  the  case  of  accidental  injury  notice  should  be  given, 
with  full  particulars,  within  ten  days  from  the  date  of  such  injury, 
and,  in  the  event  of  the  failure  to  give  such  notice  within  said  time, 
all  claims  under  the  policy  were  to  be  invalidated.  It  also  provided 
that: 

"No  legal  proceedings  for  a  recovery  hereunder  shall  be  brought  within 
three  months  after  the  receipt  of  such  proofs  at  the  home  office  of  the  said 
oompany,  nor  be  brought  at  all  unless  begun  within  six  months  from  the  date 
when  the  said  company  shall  have  received  such  proofs.  The  application  for 
the  policy  and  the  classification  of  risks  by  the  company  are  made  a  part  of 
this  contract.  Fraud  or  concealment  in  obtaining  this  policy,  or  any  attempt 
by  like  means  to  obtain  Indenmlty,  shall  render  the  policy  and  all  Insurance 
hereunder  absolutely  void." 

And,  finally,  it  provided  that  there  should  be  no  liability  on  the  part 
of  the  defendant  from  any  accident  resulting  from  "unnecessary  ex- 
posure to  danger"  or  "voluntary  exposure  to  obvious  risk  of  injury." 

On  the  11th  day  of  February,  1902,  plaintiff  was  injured  while  in 
the  act  of,  or  immediately  after,  alighting  from  a  railroad  train,  which 
resulted  in  the  loss  of  his  right  foot  above  the  ankle.  Within  ten 
days  thereafter  notice  of  said  accident  was  given.  On  January  6, 
1903,  this  action  was  brought  to  recover  the  amount  of  the  policy. 
The  defendant  by  its  answer  seeks  to  avoid  liability  upon  the  ground 
that  the  action  was  not  brought  within  six  months  from  the  date  when 
the  defendant  received  proofs  of  injury;  that  the  accident  occurred 
through  plaintiff  voluntarily  or  unnecessarily  exposing  himself  to 
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danger,  or  to  obvious  risks  of  injury ;  and  that  the  plaintiff  forfeited 
his  rig^t  to  recover  under  the  policy  by  a  misstatement  in  the  proof 
of  injury  as  to  the  manner  in  which  flie  accident  occurred.  When 
plaintiff  rested,  the  defendant  moved  to  dismiss  the  complaint  upon 
these  three  grounds.  The  trial  court  denied  the  motion,  and  ruled 
that  the  evidence  presented  questions  of  fact  for  the  jury.  After  all 
the  proof  was  in,  the  motion  to  dismiss  was  renewed,  and  again  de- 
nied. The  jury  found  for  the  plaintiff  for  the  sum  of  $1,260.  There- 
upon a  motion  was  made  to  set  aside  the  verdict,  under  section  999 
of  the  Code,  and  to  dismiss  the  complaint,  which  was  granted.  From 
the  order  setting  aside  the  verdict  and  dismissing  the  complaint,  and 
the  judgment  entered  thereon,  plaintiff  appeals. 

The  defendant  bases  its  contention  that  the  action  was  not  com- 
menced in  time,  upon  the  theory  that  it  only  received  proofs  of  claim 
on  May  29,  1902,  and,  as  tfie  action  was  not  brought  until  January  5, 
1903,  tiie  six-months  limitation  specified  in  the  policy  had  intervened. 
The  record  shows  that  on  February  11,  1902,  the  day  of  the  accident, 
the  wife  of  plaintiff  sent  a  postal  card  to  the  defendant,  informing 
it  of  an  injury  to  her  husband,  resulting  in  a  loss  of  his  foot  above 
the  ankle,  and  giving  the  number  of  the  policy,  to  wit,  124,004.  There- 
after, and  on  February  20,  1902,  a  statement  of  disability  or  injury 
prepared  on  one  of  defendant's  blanks  was  filled  out  by  her  and  sent 
to  and  retained  by  the  defendant.  This  statement  set  forth  in  detail 
the  nature  of  the  injury,  how  it  occurred,  the  name  and  address  of 
the  attending  physician,  and  all  particulars  in  connection  with  the  in- 
jury, as  required  by  this  printed  form.  To  (juote  the  language  of 
the  form  furnished,  it  was  a  statement  of  the  mjury,  "with  full  par- 
ticulars" relating  thereto,  and  these  "full  particulars"  were  amply  set 
forth.  Accompanying  this  statement  was  a  letter  by  plaintiff's  wife 
as  follows : 

"Kimball  C.  Atwood,  Secy. — Dear  Sir:  Mr.  Norwood  has  not  been  able  to 
sit  up  and  write.  I  hare  filled,  this  statement  In  the  best  I  can,  and.  If  not 
ntigfactoiy.  please  return,  and  send  another,  and  I  will  try  to  get  Mr.  Nor- ' 
wood  to  do  it  himself,  if  he  Is  then  able." 

It  was  admitted  that  this  statement  and  the  letter  were  received 
on  February  20,  1902.  Thereafter,  and  on  the  said  May  29,  1902, 
an  "additional"  statement  of  the  injury  was  furnished.  The  record 
does  not  show  who  requested  these  additional  proofs.  When  the 
plaintiff  attempted  to  show  at  whose  request  they  were  prepared,  the 
court,  on  defendant's  objection,  excluded  the  evidence.  Between  Sep- 
tember 5,  1902,  and  October  7,  1902,  negotiations  were  had  between 
the  parties  looking  to  an  adjustment  off  the  claim.  In  the  final  letter 
of  October  7,  1902,  written  by  the  general  counsel  of  the  defendant, 
an  offer  of  $260  in  settlement,  made  by  a  Mr.  Lockwood  on  behalf 
of  the  defendant,  was  renewed,  and  the  plaintiff  was  given  until  Oc- 
tober 11,  1902,  to  accept  the  same,  and  if  not  then  accepted  the  offer 
was  to  be  considered  withdrawn,  "and  the  insured  will  then  be  at  lib- 
erty to  take  such  course  in  the  matter  as  he  may  consider  to  be  for 
his  own  best  interest."  From  the  evidence  of  plaintiff's  former  attor- 
ney, who  was  called  as  a  witness  on  the  part  of  the  plaintiff,  it  ap- 
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peared  that  in  September,  1902,  he  had  an  interview  with  both  the 
president  and  the  then  secretary  of  the  defendant,  and  its  general 
counsel,  in  which  they  stated  that  they  were  still  investigating  the 
matter,  that  he  need  not  be  in  a  hurry  about  commencing  an  action, 
and  that  they  would  decide  whether  they  would  settle  or  not  after 
further  investigation. 

While  that  conversation  is  denied  on  behalf  of  the  defendant,  we 
must,  in  view  of  the  finding  of  the  jury  and  the  ruling  of  the  court  dis- 
missing the  complaint,  adopt  the  inferences  most  favorable  to  the 
plaintiff.  The  plaintiff  had  given  the  notice  of  loss  required  by  the 
policy  when  the  postal  card  was  sent  on  February  11,  1902,  and  fur- 
nished proof  of  disability  or  injury  on  February  20,  1902,  when  upon 
the  blanks  of  the  defendant  he  furnished  "full  particulars"  of  the  in- 
jury in  detail  and  as  required  by  the  defendant.  The  six  months, 
therefore,  within  which  to  commence  this  action,  would  have  expired 
on  August  20,  1902.  The  defendant,  however,  continued  its  negotia- 
tions looking  to  a  settlement  of  the  claim  down  to  October  7,  1902,  and 
as  late  as  September,  1902,  was  pressing  upon  plaintiff's  attorney  to 
delay  commencement  of  the  action  until  it  could  further  investi^te  the 
claim  and  determine  whether  to  settle  the  daim  or  stand  suit.  The  de- 
fendant could  have  insisted  that,  as  no  suit  had  been  brought  prior  to 
August  20,  1902,  the  insured  had  forfeited  or  lost  all  right  of  recover)- 
by  reason  of  the  short  statute  of  limitations  fixed  by  the  policy.  But, 
instead  of  that,  it  continued  to  treat  the  policy  as  valid,  and  induced 
the  plaintiff's  attorney  not  to  sue  until  further  investigation  could  be 
made,  and  after  such  further  investigation  the  letter  of  October  7. 
1902,  was  sent,  from  which  it  appears  tiiat  the  defendant  had  concluded 
to  renew  an  offer  to  settle,  fixing  a  limit  of  time  within  which  the  of- 
fer must  be  accepted,  and,  if  not  accepted,  the  insured  would  then  be 
at  liberty  to  take  such  course  as  he  deemed  for  his  best  interest,  imply- 
ing that,  if  he  rejected  the  offer,  he  could  then  sue.  In  Titus  v.  Glens 
Falls  Ins.  Co.,  81  N.  Y.  410,  at  page  419,  Judge  Earl  said: 

"It  may  be  aseerted  broadly  tbat  If,  In  any  negotlatlona  or  transactions 
wltb  the  Insured,  after  knowledge  of  the  forfeiture,  It  recognlEes  the  con- 
tinned  validity  of  the  policy,  or  does  acts  based  thereon,  or  requires  the  In- 
sured by  virtoe  thereof  to  do  some  act  or  Incur  some  trouble  or  expense  tbe 
forfeiture  is  as  a  matter  of  law  waived;  and  it  is  now  settled  In  this  court 
after  some  dlfTerence  of  opinion,  that  such  a  waiver  need  not  be  based  on  any 
new  agreement  or  an  estoppel." 

See  Robv  v.  A.  C.  Ins.  Co.,  120  N.  Y.  610,  24  N.  E.  808 ;  Kieman  v. 
Dutchess  Co.  Mut  Ins.  Co.,  150  N.  Y.  190,  44  N.  E.  698. 

The  defendant  takes  the  technical  position  that  the  six  months  should 
be  computed  from  May  29, 1902;  when  the  further  or  additional  proofs 
of  disability  or  injury  were  furnished.  As  we  have  stated,  because  of 
defendant's  objection,  the  court  excluded  evidence  as  to  the  circum- 
stances under  which  and  at  whose  request  these  additional  proofs  were 
delivered ;  but  we  have  the  letter  accompanying  the  proof  of  claim  filed 
February  20,  1902,  in  which  plaintiff's  wife  stated  that,  if  they  were 
not  satisfactory,  they  should  be  returned  to  her,  and  she  would  send 
another.  They  were  not  returned,  and,  in  view  of  its  objection,  the  de- 
fendant cannot  complain  that  the  jury  were  left  to  infer  at  whose  re- 
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quest  th^  were  furnished.  The  act  of  the  assured  in  giving  additional 
information  subsequent  to  February  20,  1902,  whether  orally  or  in  the 
form  of  a  writing,  did  not  substitute  the  latter  information  for  the 
proofs  first  sutMnitted  and  retained.  Indeed,  we  find  very  little  addi- 
tional information  in  the  later  proof  not  found  in  the  earlier  one.  The 
argument  of  the  defendant  entirely  disregards  the  proof  furnished  on 
February  20th.  These  proofs  cannot  be  considered  as  a  mere  notice 
of  the  injury,  because  the  postal  card,  which  preceded  the  proofs,  sent 
on  February  11th,  gave  the  notice  of  the  accident  within  the  time  and 
terms  of  the  policy.  We  hold,  therefore,  that  the  action  was  com- 
menced within  time. 

With  r^;ard  to  the  second  proposition  raised  by  defendant,  that 
the  accident  occurred  through  plaintiff  voluntarily  or  unnecessarily  ex- 
posing himself  to  danger  or  to  obvious  risks  of  injury,  it  is  sufficient 
to  say  that  the  jury  determined  that  issue  in  favor  of  plaintiff.  The 
proof  shows  that  when  he  alighted  the  train  was  going  "very  slow  and 
had  nearly  stopped";  that  for  20  years  he  had  been  employed  as  a 
brakeman,  and  was  accustomed  frequently  to  ride  on  trains  and  alight 
therefrom  while  in  motion;  that  on  the  day  he  was  injured  his  coat 
became  caught  in  some  way  and  he  seemed  to  be  dragged  along.  The 
evidence  of  another  witness  showed  that  the  forward  truck  that  passed 
over  plaintiff's  foot  was  about  18  inches  or  2  feet  away  when  the  train 
stopped,  indicating  that  at  the  time  of  the  casualty  the  train  had  almost 
come  to  a  standstill.  Here  was  a  combination  of  facts  from  which  the 
jury  could  infer  whether  the  exposure  to  risk  was  voluntary,  unneces- 
sary, or  obvious,  or  the  result  of  pure  accident.  In  Lehman  v.  Great 
Eastern  Casualty  Co.,  7  App.  Div.  429,  39  N.  Y.  Supp.  912  (affirmed 
158  N.  Y.  689,  63  N.  E.  1127),  the  court  said: 

"As  we  r^^rd  It,  a  voluntary  perfonnance  of  an  act  must  require  an  ex- 
ercise of  the  will  of  the  actor.  In  otiier  words.  It  Is  an  act  done  in  obedience 
to,  and  r^ulated  by,  the  will  of  the  person  who  does  It  It  follows,  therefore, 
that  It  must  be  done  designedly,  and  not  accidentally,  and,  consequently,  one 
cannot  be  said  to  be  ^llty  of  a  TOluntary  exposure  to  danger,  unless  he  in- 
tmtionally  and  consciously  assumes  the  risk  of  an  obvious  danger." 

Counsel  for  defendant  argued  that  that  is  just  what  plaintiff  did  do, 
namely,  "intentionally  and  consciously"  place  himself  in  danger,  by 
leaving  the  train  as  described  by  him.  With  this  contention  we  cannot 
agree.  It  may  be  assumed  that  all  creatures  are  desirous  of  preserving 
their  lives  and  kenting  their  bodies  from  harm.  Morrison  v.  N.  Y.  C. 
R.  R.  Co.,  63  N.  Y.  643.  The  assertion,  therefore,  that  the  plaintiff 
"intentioijally"  placed  his  person  in  jeopardy,  is  not  of  a  character  to 
carry  witn  it  conviction  that  such  was  the  fact.  We  think  the  finding 
of  the  jury  in  plaintiff's  favor  on  this  qliestion  was  correct. 

Neither  do  we  think  that  the  third  point,  that  plaintiff  forfeited  his 
right  to  recover  under  the  policy  by  a  misstatement  in  the  proof  of  in- 
jury as  to  the  manner  in  which  the  accident  occurred,  is  tenable.  The 
question  whether  there  was  any  fraud  or  concealment  was  considered 
by  the  jury,  and  their  finding  against  the  defendant  is  supported  by  the 
evidence.   In  Titus  v.  Insurance  Co.,  supra,  it  was  held  that: 

"A  ffllsBtatement  would  not  avoid  the  policy,  if  It  was  a  mere  mistaken  ex- 
pmsloD  of  opinion;  but  the  misstatement  must  be  false  and  fraudulent" 
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The  proofs  of  Febraary  20th  were  prepared,  as  we  have  stated,  on  a 
printed  form  of  defendant,  which,  among  other  things,  contained  the 
question : 

"State  fully  and  particularly  how  tbe  Injury  was  received  and  what  you 
were  doing  at  the  time  of  tbe  injury." 

Plaintiff's  wife,  who  prepared  the  proofs,  answered  this  inquiry  a» 
follows : 

"AValklng  along  tbe  side  of  tbe  car  New  York  Central  B.  B.,  slipped  on 
Bometlilng,  and  fell  under  car." 

She  testified  that  this  was  in  her  handwriting,  and  that  plaintiff  was 
not  present  at  the  time  she  wrote  it.  In  the  statement  furnished  May 
29th,  the  blank  was  filled  out  by  an  attorney  in  substantially  the  same 
manner.  That  there  was  no  fraud  or  concealment  intended  is  mani- 
fest from  the  correspondence  with  the  defendant  by  one  of  plaintiff's 
former  attorneys,  who  stated  the  facts  as  they  were  related  by  the  plain- 
tiff at  the  trial.  It  also  appears,  from  the  uncontradicted  evidence  of 
plaintiff,  that  after  he  returned  to  work  on  April  28,  1902,  he  had  an 
interview  with  a  Mr.  hodkyrood,  a  representative  of  the  defendant,  to 
whom  he  recited  how  the  accident  happened,  and  to  whom  he  stated 
that  he  "stepped  off  the  train,  and  slipped  and  fell  on  the  platform,  and 
lost  my  foot."  The  only  evidence  offered  by  the  defendant  against 
these  facts  were  the  written  statements  and  proofs  above  referred  to. 
The  jury  accepted  the  explanation  of  the  plaintiff,  and  apparently  by 
their  verdict  believed  him.  This  negatived  any  finding  of  intentional 
fraud  or  concealment. ' 

The  order  and  judgment  appealed  from  should  be  reversed,  and  the 
verdict  reinstated,  with  costs  to  the  appellant. 

GILDERSLEEVE  and  LEVENTRITT,  JJ,,  concur  in  the  result. 


(56  Misc.  Rep.  599.) 

MIITLEMAN  r.  NEW  TORK  OITT  RT.  CO. 

(Supreme  0>urt,  Appellate  Term.    November  29,  1907.) 

1.  JuDOUENT— On  Motion  to  Dismiss. 

Where  defendant  mores  for  dismissal  for  failure  of  proof,  It  is  error 
to  render  Judgment  for  him  on  tbe  merita 
I  Ed.  Note. — For  cases  In  point,  ste  Cent  Dig.  vol.  80,  Judgment,  (  858.} 

2.  Stbebt  R&elboads— iNjmtT  to  Pebbor  Neab  Tbaokb— Neolioenqe. 

Plaintiff,  In  crossing  a  street  where  a  street  car  track  made  a  sharp 
curve,  at  the  side  of  which,  about  two  feet  from  the  track,  was  an  un- 
guarded excavation,  after  crossing  the  tracks,  was  compelled  to  pass  be- 
tween the  excavation  and  tbe  tracks.  As  she,  with  others,  was  about  tx> 
cross,  a  car  approaching  the  curve  was  stopped  by  a  policeman  to  enable 
tbiem  to  pass.  Plaintiff,  who  was  the  last  to  cross,  bad  passed  tbe  front 
end  of  tbe  car,  when  it  started,  and  she  was  struck  by  the  rear  fender  as 
'  tbe  car  rounded  tbe  curve  and  thrown  into  the  excavation.  Held,  that 
the  motorman  was  guilty  of  negligence  in  starting  tbe  car  before  plain- 
tiff had  an  opportunity  to  reach  a  place  of  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  44,  Street  Railroads^ 
IS  195-203.] 
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S.  SlMX— OORTBIBTTTOBT  NBOUOKROB— PASaiNO   TN    FbONT   OF  STANDING   Cab: 

A  penon  cromlng  In  front  of  a  street  car  while  at  a  standstill  has  a 
right  to  assume  that  It  will  not  be  started  or  so  operated  as  to  strike  her 
until  she  has  had  a  reasonable  opportunity  to  pass  the  point  of  danger. 

[Ed.  Note. — For  cases  in  point,  see  Ceat  Dig.  vol.  44,  Street  Railroads, 
U  204-200.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District.  . 

Action  by  Gussie  Mittleman  against  the  New  York  City  Railway; 
Company.    Judgment  for  defendant,  and  plaintiff  appeals.     Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Leopold  Freiman,  for  appellant. 
William  E.  Weaver,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff  sues  to  recover  for  personal  in- 
juries received  through  the  alleged  negligence  of  the  defendant.  At 
the  close  of  the  plaintiff's  case  the  defendant  moved  for  a  dismissal 
of  the  complaint  upon  the  grounds  that  no  negligence  on  its  part 
had  been  shown  and  that  the  plaintiff  had  not  established  her  freedom 
from  contributory  negligence.  The  court  reserved  decision,  where- 
upon the  defendant's  counsel  stated:  "I  will  rest  on  my  motion." 
No  testimony  was  offered  by  the  defendant  Subsequently  the  court 
rendered  judgment  for  the  defendant  upon  the  merits.  This  was  er- 
ror. The  defendant,  having  moved  for  a  dismissal  for  failure  of 
proof,  was  entitled  at  most  to  a  judgment  of  nonsuit  Peggo  v.  Din- 
an,  72  App.  Div.  434,  76  N.  Y.  Supp.  665 ;  Molloy  v.  Whitehall  Port- 
land Cement  Co.,  116  App.  Div.  839,  102  N.  Y.  Supp.  363. 

Furthermore,  we  are  of  the  opinion  that  the  plaintiff  proved  a  cause 
of  action.  At  the  time  of  the  accident  the  defendant  was  running 
cars  throug-h  Delancey  street  from  west  to  east  and  across  the  Wil- 
liamsburg Bridge.  The  car  tracks,  before  reaching  the  bridge,  curved 
sharply  toward  the  south,  and  then  easterly,  so  that  a  car  running 
along  Delancey  street  turned  and  proceeded  southerly  for  a  space, 
turning  easterly  again  before  crossing  the  bridge.  On  the  westerly 
side  of  this  curve,  about  two  or  three  feet  from  the  car  tracks,  was 
an  unguarded  excavation  about  three  feet  deep.  The  plaintiff  was 
crossing  from  Delancey  street,  going  in  a  southerly  direction  to 
Broome  street.  In  so  doing  she  was  compelled  to  pass  along  a  path 
between  the  excavation  and  the  car  tracks  as  they  curved  towards 
the  south.  As  she,  with  several  others,  was  about  to  cross  the  tracks, 
a  car  approaching  the  curve  was  stopped  by  a  policeman  to  enable 
them  to  pass.  The  plaintiff  was  the  last  to  cross,  and  she  had  pass- 
ed the  front  end  of  the  car,  when  it  started  and  she  was  struck  by 
the  rear  fender.  At  that  time  she  was  about  two  feet  from  the  track. 
The  side  of  the  car  passed  her  safely,  but  the  fender,  which  was  fas- 
tened to  the  car  by  a  strap,  and  one  comer  of  which  projected  beyond 
the  car  about  a.  foot,  struck  her  and  threw  her  into  the  excavation. 
Under  these  circumstances  it  cannot  be  said  either  that  the  plaintiff 
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«tras  negligent  or  that  she  failed  to  show  negligence  on  the  part  of 
the  defendant.  The  motorman  knew  that  the  plaintiff  and  those  who 
had  crossed  ahead  of  his  car  were  proceeding  near  to  the  track  and 
between  the  track  and  the  excavation,  and  it  was  his  duty  to  wait 
before  starting  his  car  until  they  had  had  an  opportunity  of  reaching 
a  place  of  safety,  especially  when,  as  it  appears,  even  the  overhang 
of  the  car,  as  well  as  the  projecting  fender,  was  liable  to  strike  a 
pedestrian  as  the  car  rounded  the  curve.  This  duty  he  evidently  fail- 
ed to  recognize. 

Although  it  has  been  held  that  a  person  at  or  near  a  curve  in  a 
railroad  track  may  be  charged  with  knowledge  that  the  rear  end  of  a 
car  will  project  a  certain  distance  beyond  the  track,  the  decisions  de- 
claring this  principle  have  no  application  to  the  facts  disclosed  in  the 
case  at  bar.  The  plaintiff  crossed  in  front  of  a  car  while  it  was  at  a 
standstill,  and  she  had  a  right  to  assume  that  the  car  would  not  be 
started  or  so  operated  as  to  strike  her,  until  she  had  enjoyed  a  rea- 
sonable opportunity  to  pass  the  point  of  danger. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


(.-C  Misc.  Hep.  514.) 

ELEOTRIOAL  AUDIT  ft  REBATE  CO.  ▼.  GRBBNHERG  et  aL 

(Supreme  Court,  Appellate  Term.    November  29,  1007.) 

1.  BviDENCB— Written  Contbaot— Vakiahcb  bt  Paboi/— Fbattd. 

Wbere,  In  an  action  on  a  written  contract  for  electrical  auditor's  serr- 
Icee,  requiring  payment  on  presraitatlon  of  certificate  of  inspection,  de- 
fendants claimed  that  they  had  been  Induced  to  sign  the  contract  by  the 
fraudulent  representation  of  plaintlfTs  aollciting  agent  that  it  contained 
a  provision  that  payment  was  not  to  be  made  until  plaintiff  bad  complied 
with  a  guaranty  to  obtain  at  least  40  per  cent,  rebates  on  all  overcharged 
bills  for  electricity  to  date,  parol  evidence  that  such  was  the  agreement 
made  was  admissible  in  support  of  the  issue  of  fraud. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  20.  EJvidence,  Si  2005- 
2020.] 

2.  Fraud— WBrrrEN  Contract— Dutt  to  Read. 

Where  plalntifT's  solicitor,  who  prepared  a  written  Instrument  for  serv- 
ices sued  on,  had  falsely  represented  to  defendants  that  it  conformed 
to  the  oral  contract,  defendants  were  entitled  to  rely  on  such  representa- 
tions, and  owed  no  duty  to  plaintiff  to  read  the  contract  to  discover  the 
falsity  of  the  representations,  under  the  rule  that  one  who  perpetrates 
a  fraud  is  estopped  to  claim  that  the  party  defrauded  ought  not  to  have 
believed  or  trusted  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  Fraud.  H  19-23.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  Electrical  Audit  &  Rebate  Company  against  George 
Greenberg  and  others.  From  a  Municipal  Court  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Jacob  J.  Aronson,  for  appellants. 
Werner  &  Fox,  for  respondent 
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LEVENTRITT,  J.  The  complaint  in  this  action  alleges  a  contract 
in  writing  whereby  the  defendants  agreed  to  pay  the  plaintiff  $50  for 
inspecting  their  electrical  installation  for  the  purpose  of  determining 
the  correctness  of  charges  for  electric  current,  payment  to  be  made 
upon  presentation  of  the  certificate  of  inspection.  The  contract  fur- 
ther provided  that  the  plaintiff  would,  without  extra  charge,  obtain 
the  lowest  rates  for  the  defendants'  electric  current,  test  their  meters, 
examine  their  motors  whenever  necessary,  and  audit  their  future  bills, 
as  also  those  of  the  preceding  year  and  a  half,  and  the  plaintiff  guar- 
anteed "to  obtain  at  least  40  per  cent,  rebates  on  all  overcharged  bills 
to  date  or  refund  the  fee  paid  under  this  contract."  The  defendants 
in  their  answer  allege  that  there  was  an  oral  agreement  to  the  effect 
that  the  plaintiff  should  audit  their  bills  for  a  year  and  that  the  $50 
should  not  be  paid  until  the  plaintiff  had  obtained  a  rebate  of  40  per 
cent  on  all  their  bills  for  the  past  year  and  a  half.  They  then  plead 
that  they  were  induced  to  sign  the  paper  on  which  this  action  is  based 
through  the  misrepresentation  of  one  Hirsch,  the  plaintiff's  soliciting 
agent,  that  the  writing  embodied  the  oral  agreement;  that  they  did 
not  intend  to  make  or  deliver  the  agreement  which  they  signed ;  and 
that  they  were  induced  to  do  so  solely  by  reason  of  the  "deception, 
fraud,  and  artifice"  practiced  by  such  agent.  In  an  effort  to  estab- 
lish this  plea,  the  following  questions  were  addressed  to  one  of  the 
defendants  on  his  direct  examination : 

"What  statements  did  Mr.  HIrscb  make  to  you  abont  the  contents  of  the 
paper?  Would  you  bare  signed  the  contract  ii  yon  knew  that  it  provided  tbat 
foQ  were  to  pay  |30  for  a  simple  certificate  of  Inspection?" 

These  questions  were  objected  to,  and  the  evidence  sought  was  ex- 
cluded by  the  trial  justice.  That  exclusion  was  error.  The  defense 
was  fraud  in  inducing  the  defendants  to  sign  a  contract  to  which  they 
claim  they  had  never  agreed.  What  the  real  agreement  was,  what 
assurances  Hirsch  made  that  it  was  contained  in  the  writing,  and  the 
mental  attitude  of  the  defendants  respecting  such  assurances  were 
all  facts  material  to  this  defense.  Thorn  v.  Helmer,  *41  N.  Y.  27; 
Strauss  &  Co.  v.  Welsbach  Gas  Lamp  Co.,  42  Misc.  Rep.  184,  85  N. 
Y.  Supp.  367 ;  Trankla  v.  McLean,  18  Misc.  Rep.  231,  41  N.  Y.  Supp. 
385.  We  have  found  frequent  occasion  to  call  attention  to  the  rule 
that  in  the  Municipal  Court,  in  actions  upon  written  contracts,  though 
fraud  may  not  be  proven  as  the  basis  for  affirmative  relief,  it  is  al- 
ways available  as  a  defense  to  a  claim  founded  on  the  contract.  Pel- 
gram  v.  Ehrenzweig,  51  Misc.  Rep.  31,  99  N.  Y.  Supp.  913 ;  Smith 
T.  HUdenbrand,  15  Misc.  Rep.  129,  36  N.  Y.  Supp.  485 ;  Richards  v. 
Littell,  16  Misc.  Rep.  339,  38  N.  Y.  Supp.  73 ;  Malkemesius  v.  Pauly, 
17  Misc.  Rep.  371,  39  N.  Y.  Supp.  1095;  SchoUars  v.  Coghlan,  54 
Misc.  Rep.  612,  104  N.  Y.  Supp.  742.  The  fraud  may  be  either  that 
which  induced  the  contract  or  which  induced  the  execution  thereof. 

The  plaintiff  relies  upon  cases  supporting  the  rule  which  declares 
parol  evidence  inadmissible  to  vary  the  terms  of  a  written  instrument. 
But  he  cites  no  case  which  holds  that  the  court  may  not  inquire  or 
ascertain  whether  a  contract  sued  upon  was  ever  in  fact  made.  In 
Koehler  &  Co.  v.  Duggan,  49  Misc.  Rep.  100,  96  N.  Y.  Supp.  1025, 
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we  held  that  evidence  which  bears  upon  the  intention  of  the  parties 
to  make  any  contract  at  all,  when  executing  a  writing  purporting  to 
be  a  contract,  does  not  offend  the  rule.  Here  the  defense  interposed 
and  sought  to  be  proven  was  not  to  the  contract,  but  to  the  instru- 
ment .which  purported  to  represept  the  contract.  If  the  plaintiff's 
solicitor,  who  prepared  the  instrument  in  suit,  and  who  must,  there- 
fore, have  been  familiar  with  its  contents,  represented  to  the  defend- 
ants that  it  conformed  to  the  oral  agreement,  the  defendants  were  jus- 
tified in  relying  upon  those  representations,  and  they  owed  the  plain- 
tiff no  duty  of  vigilant  effort  to  discover  their  falsity.  Brown  v. 
Post,  1  Hun,  303,  affirmed  62  N.  Y.  651.  They  were  not  called  upon 
even  to  read  the  instrument  signed.  Wilcox  v.  American  Telephone 
&  Telegraph  Co.,  176  N.  Y.  116,  68  N.  E.  153,  98  Am.  St.  Rep.  650. 
One  who  perpetrates  a  fraud  is  not  permitted  to  say  to  the  party  de- 
frauded that  he  ought  not  to  have  believed  or  trusted.  Albany  Sav- 
ings Institution  v.  Burdick,  87  N.  Y.  40.  It  follows  that  the  evidence 
which  the  defendants  sought  to  introduce  in  support  of  their  defense 
was  admissible  and  should  have  been  received.  The  judgment  must 
be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


<56  Misc.  Rep.  4S2.) 

GOODMAN  V.  BBSS. 

(Supreme  Conrt,  Appellate  Term.    November  29,  1907.) 

Bboskbs — Right  to  Gouuissions. 

Where  defendant  authorized  plaintiff  to  fsell  real  estate,  agreeing  to  pay 
a  commission,  and  In  the  printed  form  above  the  authorization  set  out 
particulars  of  the  property,  the  selling  price  as  $52,000,  and  the  annual 
rentals  as  $5,825,  and  plaintiff  procured  a  purchaser  ready,  able,  and 
willing  to  buy  on  defendant's  terms,  the  price  being  reduced  to  $49,500, 
and  the  customer  was  accepted,  and  the  sale  fell  through  only  because  de- 
fendant bad  misrepresented  the  amount  of  annual  rent,  plaintiff  was  en- 
titled to  commissions. 

[Ed.  Not& — For  cases  In  point,  see  Cent  Dig.  vol.  S,  Brokers,  U  91- 
96.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Tobias  Goodman  against  Moses  Hess.  From  a  judgment 
dismissing  the  complaint,  with  costs,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Otto  J.  Kalt,  for  appellant 

Charles  Stein,  for  respondent 

ERLANGER,  J.  After  plaintiff  submitted  all  his  proof  in  support 
of  his  claim  for  brokerage  commissions,  his  complaint  was  dismissed 
upon  "the  ground  that  no  cause  of  action  has  been  made  out."  It  is 
well  settled  that  upon  such  a  dismissal  plaintiff  is  entitled  "to  the  most 
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favorable  inferences  dedudble  from  the  evidence."    Plaintiff's  author- 
ity to  sell  is  in  the  following  language : 

"I  berf  by  authorize  you  to  sell  tbe  above  property  for  me  and  agree  to  pay 
yoQ  tbe  nsnal  commlBsloo." 

This  paper  was  signed  by  defendant's  brother,  whose  acts  were 
fully  ratified  by  the  defendant.  Above  the  authorization  was  a  printed 
form  containing  the  name  of  the  plaintiff,  the  particulars  of  the  prop- 
erty, the  purchase  price  at  $52,000,  and  that  the  annual  rental  was  $5,- 
325.  The  proof  shows  plaintiff's  employment;  the  rendition  of  his 
services  at  the  defendant's  request;  that  he  procured  a  purchaser 
ready,  able,  and  willing  to  buy  on  defendant's  terms;  that  the  pur- 
chaser was  accepted ;  that  the  sale  fell  through  because  of  defendant's 
misrepresentation  as  to  the  rental  value  of  his  property,  the  rent  being 
1264  less  than  stated  in  the  authorization  to  sell;  and  that  the  serv- 
ices were  reasonably  worth  $495.  More  than  this  he  was  not  required 
to  prove.  It  appears  that,  although  the  original  purchase  price  was 
fixed  at  $52,000,  the  defendant  subsequently  agreed  to  sell  for  $49,500, 
and  to  take  in  exchange  as  part  payment  a  piece  of  property  owned  by 
the  purchaser  and  valued  at  $14,000,  and  the  remainder,  over  and 
above  the  mortgages,  in  cash.  Not  only  were  the  terms  accepted,  but 
the  defendant  caused  contracts  in  duplicate  to  be  prepared  based  on 
sudi  terms. 

The  contention  of  defendant  that  plaintiff  could  only  recover  by 
producing  a  purchaser  willing  to  buy  at  $52,000  is  without  merit. 
Southwich  V.  Swavienski,  114  App.  Div.  681,  99  N.  Y.  Supp.  1079. 
The  refusal  of  the  purchaser  to  complete  because  of  defendant's  mis- 
representations as  to  the  rental  value  cannot  defeat  the  claim  for  com- 
missions. Seidman  v.  Rauner,  61  Misc.  Rep.  10,  99  N.  Y.  Supp.  862 ; 
Putter  V.  Berger,  96  App.  Div.  62,  88  N.  Y.  Supp.  462.  Defendant 
cannot  urge  his  own  wrong,  and  thus  deprive  the  broker  of  tiie  com- 
missicms  earned  by  him.  But  for  his  misrepresentation  as  to  the  rental, 
the  contract  of  sale  would  have  been  signed.  The  plaintiff  abundantly 
established  that  he  produced  a  purchaser  ready,  willing,  and  able  to 
buy,  and,  instead  of  dismissing  the  complaint,  judgment  should  have 
been  awarded  to  him. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


^  MlBc.  Rep.  5ia) 

SCHON  V.  HARLAN. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

WUHISraS— CbEDIBIUTT— INTEBEST— EVIDKNOB. 

Plaintiff  sued  on  a  contract,  alleged  to  have  been  made  with  defendant 
In  hla  private  office,  that,  if  plaintiff  would  procure  for  him  a  certain 
patient,  he  would  pay  plaintiff  one-third  of  the  amount  of  the  bill.  Plain- 
tiff was  corroborated  by  R.,  who  testified  that  when  the  contract  was 
made  she  was  in  defendant's  dental  chair,  and  that  defendant  left  her 
and  wmt  Into  tbe  private  room  with  plaintiff.  Plaintiff  and  R.  were 
contradicted  by  defendant  and  two  other  witnesses ;  defendant's  employ^ 
testifying  that  she  was  present  when  plaintiff  called  and  found  R.  in  the 

107  N.Y.S.— 8 


Digitized  by 


Google 


114  107  NEW  TOBK  8CPPLBMBNT  (Sup.  Ct 

«nd  141  New  York  Stat*  Reporter 

dialr.  B.  was  recalled  In  rebuttal,  and  testified  that  she  had  no  In- 
terest In  the  case,  and  that  defendant's  employe  was  not  in  the  operatlnf 
room  at  the  time,  as  she  testified.  Held,  that  a  letter  written  by  B.  to 
defendant,  informing  him  that  plaintiff  evidently  had  "something  up  ber 
sleeTe"  concerning  defendant  and  another  doctor,  that  she  had  the  assist- 
ance of  several  influential  people,  and  that  the  writer  had  pleaded  with 
plaintiff  to  "suspend  her  Ire"  until  defendant  could  see  her  personall; 
and  practically  advising  defendant  to  come  to  terms  with  plaintiff,  wu 
admissible  to  rebut  R.'s  testimony  that  she  had  no  Interest  In  the  matter. 
[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  voL  60,  Witueesea  I 
1177.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan. 

Action  by  Joan  Schon  against  Allison  W.  Harlan.  From  a  Munici- 
pal Court  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Burke  &  Burrell  (Isaac  F.  Russell,  of  counsel),  for  appellant. 
William  C.  Wolf  (Theo.  H.  Friend,  of  counsel),  for  respondent 

ERLANGER,  J.  The  plaintiff  is  a  professional  masseuse.  The 
defendant  is  a  dentist,  and  performed  dental  work  for  her.  While 
she  was  being  treated,  she  daims  that  he  desired  to  know  who  her 
patients  were,  and  among  others  the  name  of  Madame  Calve  was 
mentioned.  Thereupon  he  is  alleged  to  have  said :  "If  you  will  bring 
me  up  Madame  Calve  as  a  patient,  I  will  do  a  handsome  thing  by 
you** — and  he  then  and  there  agreed  to  pay  her  (plaintiff)  one-tiiird 
of  the  amount  of  his  bill.  This  promise  she  asserted  was  many  times 
repeated  to  her  by  the  defendant.  After  Madame  Calve  had  been 
here  for  a  short  time,  and  while  plaintiff  was  engaged  in  treating  her, 
the  name  of  the  defendant  as  a  dentist  was  mentioned,  and  as  the 
Madame  was  in  need  of  dental  services  it  was  arranged  that  plaintiff 
should  secure  for  her  an  appointment  with  the  defendant,  and  there- 
upon plaintiff  declares  she  called  up  the  defendant  on  the  'phone  and 
secured  such  appointment.  That  no  disappointment  would  result, 
plaintiff  testified  that  she  personally  called  and  urged  the  defendant 
to  keep  the  appointment  at  the  time  fixed;  that  there  was  present  on 
that  occasion  a  patient  of  plaintiff,  a  Mrs.  Rees,  who  was  at  the  time 
being  treated  by  the  defendant ;  that  the  great  delight  of  the  defend- 
ant in  securing  Madame  Calve  as  a  patient  was  described,  and  Dr. 
Fisher  was  called  in  to  write  out  the  note  of  appointment;  that  be- 
fore leaving  she  requested  the  defendant  to  step  into  his  private  office, 
and  there  she  reminded  him  of  his  agreement.  No  one  but  them- 
selves was  present,  and  to  bind  the  compact  hands  were  clasped  in 
token  of  it.  Thereafter  the  defendant  professionally  treated  Madame 
Calve,  for  which  his  charge  was  $900.  The  day  before  the  Madame 
sailed  plaintiff  demanded  to  know  the  amount  of  his  bill,  but  all  in- 
formation on  the  subject  was  refused.  Mrs.  Rees  testified  that  the 
defendant,  on  the  occasion  when  she  (plaintiff)  called  as  above  stated, 
left  the  chair  and  went  into  a  private  room  with  her;  that  she  knew 
nothing  about  the  letter  (presumably  the  note  of  appointment,  which 
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it  is  claimed  Dr.  Fisher  wrote,  the  witness  being  in  the  chair  at  ihe 
time),  and  that  the  defendant  asked  her  several  times  when  plaintiff 
was  going  to  bring  Madame  Cdlve.  The  defendant  and  two  other 
witnesses  flatly  contradicted  the  plaintiff  and  her  witness  in  every 
essential  detail.  In  rebuttal  Mrs.  Rees  was  recalled  and  asked: 
"Ton  hare  no  interest  In  tbls  case,  hare  you?    A.  Not  at  all ;  no." 

Defendant's  counsel  then  cross-examined  the  witness,  and  a  letter 
written  and  sent  by  her  to  the  defendant  was  offered  in  evidence.  The 
record  shows  no  other  reason  for  its  exclusion,  except  the  words  "ob- 
jected to."  The  objection  was  sustained,  and  the  letter  excluded  and 
niaiiced  for  identification.  In  this  letter,  which  was  sent  shortly  be- 
fore this  action  was  commenced,  the  witness  wrote,  among  other 
things: 

'Misa  Schon  bas  eyld«itly  sometbing  up  ber  sleeve  which  may  affect  yon 
both  [that  is,  the  defendant  and  Dr.  Fisher],  more  than  that  transaction  with 
Madame  Calve.  I  want  to  tell  you  something  on  the  quiet.  Dr.  Harlan. 
Miss  8.  has  lined  np  a  few  representative  men  to  bade  up  her  argument.  Her 
banker,  physicians,  and  a  couple  of  medical  editors,  and  some  of  her  pet  rich 
patients.  What  she  means  to  do  Ctod  only  knows;  and  I  plead  with  her  to 
nispend  ber  Ire,  until  yon  see  her  personally  and  have  a  calm  heart  to  bean 
talk  witb  ber,  as  I  expect  a  man  of  your  rank  and  age  would  do.  Don't 
let  this  little  woman  splather,  because  she  usually  succeeds  In  what  she  sets 
out  to  da" 

This  letter  was  written,  as  claimed  by  the  witness,  without  the 
knowledge  of  plaintiff,  and  she  further  testified  that,  beyond  knowing 
that  there  was  some  dispute  between  the  parties,  she  was  entirely  ig- 
norant of  their  business  relationship.  Counsel  for  defendant  rested 
upon  his  exception,  and  urges  upon  us  that  the  letter  was  that  of  an 
interested  and  biased  witness,  and  an  attempt  on  the  part  of  the 
writer  to  coerce  the  defendant  by  means  of  covert  threats  to  pay 
die  plaintiff's  claim,  and  that  its  exclusion  was  error.  Plaintiff  was 
the  only  witness  to  prove  the  contract.  She  testified  that  in  the  pres- 
ence and  hearing  of  Mrs.  Rees  she  was  taken  into  a  private  room, 
and  that  then  and  there  the  compact  was  again  discussed  and  con- 
firmed. To  corroborate  her,  it  was  deemed  material  to  call  Mrs.  Rees, 
not  to  prove  the  obligation  alleged  to  have  been  assumed  by  the  de- 
fendant, but  that  the  parties  went  into  a  private  room  for  the  pur- 
pose of  some  discussion,  presumably  to  make  the  contract  declared 
upon.  After  the  dose  of  defendant's  case,  Mrs.  Rees  was  again  called 
to  inform  the  jury  that  she  had  no  interest  in  the  case,  and  that  she 
was  positive  that  plaintiff  went  into  the  room,  and  that  the  defendant 
"left  her  to  go  there."  If  this  evidence  was  immaterial  to  the  issue, 
then  the  letter  was  likewise  immaterial,  and  reversible  error  cannot 
be  predicated  upon  its  exclusion.  If  material,  then  its  rejection  was 
error. 

It  is  palpably  clear  that  the  evidence  of  Mrs.  Rees  was  deemed  of 
the  utmost  materiality,  and  this  is  shown  from  the  fact  that  she  was 
recalled  to  deny  her  interest  in  the  case,  and  to  reaffirm  that  the  par- 
ties left  her  to  go  into  a  room.  The  jury  were  thereby  led  to  believ/e, 
from  other  circumstances  in  the  case,  that  then  and  there  in  private 
this  contract  was  made,  and  that  there  was  a  purpose  in  securing  this 
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privacy.  It  was  competent,  to  overcome  the  possible  effect  of  the 
evidence  of  Mrs.  Rees  on  the  jury,  to  show  her  bias  and  interest,  to 
the  end  that  her  credibility  could  be  passed  upon  after  all  the  facts 
in  connection  with  her  testimony  were  known.  The  reference,  too, 
in  the  letter,  that  the  witness  pleaded  with  plaintiff  to  "suspend  her 
ire"  until  the  defendant  could  personally  see  her,  strongly  supports 
the  theory  that  the  letter  was  probably  written  after  consultation  with 
plaintiff,  or  at  least  that  she  had  some  knowledge  with  regard  to  it. 
Furthermore,  Miss  Randel,  employed  by  and  called  on  behalf  of  the 
defendant,  had  testified,  that  she  was  present  on  an  occasion  when 
plaintiff  called  and  found  Mrs.  Rees  in  the  operating  chair,  and  that 
she  heard  plaintiff  say  "that  she  had  recommended  Madame  Calve  to 
Dr.  Harlan,  because  she  knew  that  Dr.  Harlan  would  do  the  right 
thing  by  Madame  Calve,  and  she  told  Madame  Calve  that  she  expected 
nothing  in  return."  Mrs.  Rees  met  this  evidence,  when  called  in  re- 
buttal, by  declaring  that  "that  young  lady"  was  not  in  the  operating 
room  at  the  time  in  question.  This  additional  denial  indicates,  not 
only  the  importance  of  the  evidence  furnished  by  Mrs.  Rees,  but  also 
that  the  plaintiff's  case  rests  largely  upon  it.  We  think  the  letter 
should  have  been  admitted,  and  Uiat  its  exclusion  requires  us  to  re- 
verse the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs.    LEVENTRITT,  J.,  taking  no 
part. 


FRANK  et  al.  v.  MANDEL. 
(Sapreme  Court,  Appellate  Term.    November  29,  1907.) 

OoRTRAcrrs— SnBSTANTiAi.  Pkhfobkamcb— Actions— Amount  of  Recovkbt. 

Substantial  performance  of  a  contract  does  not  warrant  recovery  of  the 
full  contract  price ;  but  the  recovery  Is  limited  to  an  amount  representing 
the  difference  between  the  contract  price  and  the  sum  required  to  supply 
the  omissions  which,  when  remedied,  would  make  performauce  complete. 

[Ed.  Note. — For  c'ases  in  point,  see  Cent  Dig.  vol  11,  Contracts,  SS 
1493,  1493V4,  1502.] 

•  Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hyman  Frank  and  others,  copartners,  against  Samuel 
Mandel.  From  a  judgement  for  plaintiffs,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Eisman  &  Levy,  for  appellant 
Marx  &  Freyer,  for  respondents. 

LEVENTRITT,  J.  The  evidence  discloses  a  dispute  as  to  whether 
the  contract  between  the  parties  had  been  fully  or  only  substantially 
performed ;  the  defendant  contending  that  materials  of  a  certain  value 
contracted  for  had  not  been   furnished.     The  learned  trial   justice 
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charged  in  effect  (1)  that  unless  the  plaintiffs  had  proven  substantial 
performance  they  could  not  recover,  and  (2)  that  if  they  had  proved 
suljstantial  performance  they  were  entitled  to  the  full  contract  price. 

To  the  second  branch  of  tiie  charge  the  defendant  properly  excepted. 
In  the  event  of  substantial  performance  the  plaintiffs  were  not  enti- 
tled to  recover  the  full  contract  price.  Under  those  circumstances 
their  recovery  would  be  limited  to  such  an  amount  as  would  represent 
the  difference  between  the  contract  price  and  the  sum  required  to  rem- 
edy the  omissions,  which,  when  remedied,  would  make  performance 
complete.  Following  the  erroneous  instructions  of  the  court,  the  jury 
returned  a  verdict  for  the  full  contract  price.  The  defendant  having 
been  thus  improperly  deprived  of  a  reduction  to  which  he  might  be  en- 
titled, he  should  have  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  vnth  costs  to  appellant 
to  abide  event   All  concur. 


>:r,  Misr.  Rep.  473.) 

KUBIiANCHICK  y.  SKLAMBBRO. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

1.  MvRiciPAi.  CoBPOBATionB— Bights  of  Asuinna  Owneh— Obstbuction  of 
Stbxkts. 

While  one  bas  a  right  to  use  the  sidewalk  for  loading  and  unloading 
goods  that  necessarily  have  to  be  taken  from  and  into  his  place  of  busi- 
ness, and  may  In  so  doing  temporarily  obstruct  the  sidewalk,  be  must 
show  that  his  use  la  necessary,  temporary,  and  reasonable,  and  the  ques- 
tion whether  the  use  is  such  is  one  of  fact,  to  be  determined  with  refer- 
oioe  to  time,  place,  and  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  86,  Municipal  Cor- 
porations, S  1446.] 

t  Save— IRJUBY  TO  Pkdkbtbian. 

A  pedestrian  fell  against  a  skid  used  by  a  wholesale  grocer  and  was  In- 
jured. The  grocer  loaded  and  unloaded  goods  by  means  of  the  skid,  which 
was  always  on  the  walk,  and  on  some  days  In  use  every  hour.  It  took 
from  5  to  15  minutes  to  unload  a  truck.  There  was  also  evidence  that 
the  skid  was  in  constant  use.  Held,  in  an  action  by  the  pedestrian  for 
the  Injuries,  to  establish  a  prima  facie  case  calling  on  the  grocer  to  show, 
to  avoid  liability,  that  his  use  of  the  sidewalk  was  reasonable. 

&  Sams— Pboxtmate  Causi. 

Where  the  use  of  a  sidewalk  by  a  grocer  In  loading  and  unloading  goods 
amoonted  to  a  nuisance,  and  a  pedestrian  was  injured  by  reason  thereof, 
the  nuisance  was  the  proximate  cause  of  the  injury,  and  the  grocer  was 
llaMe  therefor. 

Appeal  frcMn  Municipal  Court,  Borough  of  Manhattan. 

Action  by  Sarah  Kurlanchick  against  Hyman  Sklamberg.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLA'NGER,  JJ. 

Isidor  Cohn,  for  appellant 

Frank  V.  Johnson  (Harry  S.  Austin,  of  counsel),  for  respondent. 

LEVENTRITT,  J.  The  defendant  is  a  wholesale  grocer  engaged 
m  business  at  No.  71  Ludlow  street,  a  main  thoroughfare  of  this  city. 
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In  front  of  his  premises  he  had  constructed  a  platform  about  four 
inches  high  and,  for  aught  that  the  record  discloses  to  the  contrary, 
witliin  the  stoop  line.  For  convenience  in  loading  and  unloading 
goods,  wagons  were  backed  against  the  curb  and  a  skid  run  from  the 
rear  of  the  wagons  across  the  sidewalk  to  the  platform.  On  the  20th 
day  of  "November,  1906.  the  plaintiff  was  passing  along  Ludlow  street 
on  her  way  to  market.  On  arriving  at  the  defendant's  place  of  busi- 
ness she  found  the  sidewalk  obstructed  with  boxes  of  salt  and  barrels 
of  flour  to  such  an  extent  that  the  skid,  running  from  the  platform  to 
a  wagon  then  loading,  was  hidden  from  view.  In  attempting  to  pass 
she  tripped  and  fell  against  the  skid,  and  sustained  injuries  for  which 
she  sought  to  recover  damages.  The  complaint  alleged  negligence 
and  the  maintenance  of  a  nuisance ;  but  on  the  trial  the  plaintiff  elected 
to  proceed  upon  the  latter  theory.  At  the  dose  of  the  plaintiff's  evi- 
dence the  learned  trial  justice  dismissed  the  complaint  upon  the  ground 
that  no  nuisance  had  been  established. 

An  analysis  of  the  testimony  shows  that  this  disposition  was  errone- 
ous. The  defendant's  manager  and  shipping  clerk  testified  that  the 
skid  was  used  when  necessary — sometimes  not  once  in  6  hours,  and 
scwietimes  every  hour;  that  it  was  used  on  an  average  5  minutes  at  a 
time.  The  defendant  affirmed  that  he  did  an  extensive  business,  and 
that  the  skid  was  on  the  sidewalk  on  an  average  the  whole  day,  but 
that  it  was  in  use  only  about  15  minutes  at  a  time.  A  son  of  the  plain- 
tiff testified  that  during  the  4  years  he  had  lived  at  No.  65  Ludlow 
street  the  skid  was  constantly  on  the  walk,  that  he  saw  it  morning  and 
night  on  his  way  to  and  from  work,  that  he  passed  the  place  four  or 
five  times  a  day,  and  that  the  skid  was  there  even  when  no  goods  were 
being  shipped.  The  testimony  of  another  son  is  to  the  same  effect. 
.A.n  apparently  disinterested  witness  swore  that  he  was  obliged  to  pass 
the  defendant's  place  of  business  four  or  five  times  a  day,  that  the  skid 
was  always  there,  that  it  was  in  position  from  a  truck  to  the  platform, 
and  that  he  was  compelled  to  cross  to  the  opposite  side  of  the  street. 
Another  witness  testified  that  during  2 14  years  that  she  had  resided 
at  No.  65  Ludlow  street  she  had  passed  defendant's  premises  four 
or  five  times  a  day,  that  the  skid  was  always  there,  and  that  men  were 
occupied  in  loading  and  unloading  trucks. 

We  think  that  this  testimony  was  suffident  to  call  upon  the  defend- 
ant to  show  that  the  use  he  made  of  the  sidewalk  was  reasonablfe  with 
reference  to  the  public  convenience.  While  it  is  true  that  the  defend- 
ant had  a  right  to  use  the  sidewalk  for  the  purpose  of  loading  and 
unloading  goods  that  necessarily  had  to  be  taken  from  and  into  his 
place  of  business,  and  that  he  had  a  right  in  so  doing  temporarily  to 
block  and  obstruct  the  sidewalk,  he  should  have  been  required  to  meet 
the  plaintiff's  proof  by  showing  that  his  use  was  "necessary,  temporary, 
and  reasonable"  (Murphy  v.  Leggett,  164  N.  Y.  121,  58  N.  E.42),  as 
no  one  is  permitted  unnecessarily  or  unreasonably  or  permanently  to 
obstruct  a  highway.  It  is  not  the  convenience  of  the  defendant,  but 
that  of  the  public,  which  is  to  be  considered.  Even  if  his  use  of  the 
sidewalk  were  necessary  to  the  convenient  and  profitable  conduct  of 
his  business,  and  even  if  the  obstruction  of  the  walk  was  no  more,  or 
was  even  less,  than  it. would  be  by  any  other  method  of  use,  these 
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circumstances  would  not  justify  the  obstruction.  Callanan  v,  Gilman, 
107  N.  Y.  360,  365, 14  N.  E.  264, 1  Am.  St.  Rep.  831.  In  other  words, 
even  necessary  use  must  yield  to  public  convenience.  Necessity  does 
not  justify  a  nuisance.  The  question  always  is  whether  the  use  is  nec- 
essary, temporary,  and  reasonable — a  question  of  fact  to  be  determined 
with  reference  to  time,  place,  and  circumstances.  In  this  case  there 
was  evidence  that  the  defendant  loaded  and  unloaded  goods  by  means 
of  the  skid  stretched  across  the  sidewalk  from  the  trucks  to  the  plat- 
form, that  the  skid  was  always  on  the  walk  and  was  on  some  days  in 
use  evCTy  hour,  and  that  it  took  from  5  to  15  minutes  to  unload  a  truck. 
There  is  also  evidence  that  the  skid  was  in  constant  use.  We  think, 
therefore,  that  the  plaintiff  made  out  a  prima  facie  case  and  that  the 
motion  for  a  nonsuit  should  have  been  denied. 

The  defendant  dtes  Welsh  v.  Wilson,  101  N.  Y.  254,  4  N.  E.  633, 
54  Am.  Rep.  698.  In  that  case  it  was  decided  that  a  merchant,  in  re- 
moving cases  of  merchandise,  had  the  right  to  place  skids  from  a 
truck  across  the  sidewalk  to  the  steps  of  his  store,  and  that  a  person 
who,  undertaking  to  pass  around  the  skids  by  the  steps,  slipped  and 
was  injured,  could  not  recover,  in  the  absence  of  proof  of  negligence. 
Under  the  circumstances  there  disclosed  it  was  held  that  the  use  of 
the  sidewalk  was  necessary  and  reasonable.  In  Murphy  v.  Leggett, 
supra,  the  court  by  Haight,  J.,  referring  to  Welsh  v.  Wilson,  say  (at 
page  126  of  164  N.  Y.,  page  43  of  68  N.  E.)  : 

"While  we  approve  fully  ot  the  conclusion  reached  In  that  case  under  the 
facts  there  dlacloeed.  It  should  not  be  imderstood  as  authorizing  the  practical 
obetructlon  of  a  street  for  the  greater  portion  of  the  time,  or  as  establishing 
a  bard  and  fast  rule  which  must  control  in  all  cases.  Places  and  drcum- 
(tances  widely  differ.  That  which  would  but  slightly  Inconvenience  the  pub- 
lic in  one  place  might  in  another  very  seriously  impede  and  discommode 
tniTelers.  The  use  by  a  merchant  of  a  back  street  but  little  traveled  might 
be  reasonable  and  Justified,  while  a  like  use  of  a  main  thoroughfare  constant- 
ly crowded  with  passing  people  would  become  at  once  unreasonable  and  a 
nolaance  that  could  not  be  tolerated." 

If  the  use  of  the  sidewalk  by  the  defendant  amounted  to  a  nuisance, 
and  the  plaintiff  was  injured  by  reason  thereof,  it  constituted  the  prox- 
imate cause  of  the  injury  (Cohen  v.  Mavor,  113  N.  Y.  532,  21  N.  E. 
700,  4  U  R.  A.  406,  10  Am.  St.  Rep.  506)  and  the  defendant  would 
be  liable.    It  follows,  therefore,  that  there  must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.   All  concur. 


BERKOWICH  V.  KOMMBL. 

(Supreme  CSourt,  Appellate  Term.    November  20,  1007.) 

L  Ualicioits  Pboseoution— Civn,  Aottonb— Blekents. 

One  suing  for  malicious  prosecution  of  a  civil  action  must  show  that  the 
action  was  malicious,  that  there  was  not  ground  sufSdent  to  Justify  a  be- 
lief in  its  success;  that  it  ended  In  failure,  and  that  he  suffered  some 
special  {^evance  in  person  or  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  33,  Malicious  Prosecu- 
tion, H  17,  B6-58,  eo,  72-76.] 
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2.  Sauk— SmnoiENOT  or  Evidkrob. 

Evidence  In  an  action  for  malldoos  prosecution  of  a  cItU  action  held 
not  to  show  tbat  defendant  did  not  bave  reasonable  caose  to  Institute 
bis  action. 

[Ed.  Not&— Fbr  casea  in  point,  aee  Cent  Dig.  toL  88,  Malldom  Proseco- 
tlon,  {  1S2.] 

8.  Apr'EAi/— Rkvikw— QuBSTioNS  of  Fact. 

A  verdict  against  the  overwhelming  weight  of  evidence  will  not  be  per- 
mitted to  stand. 

[Ed.  Note.— For  casea  in  point,  tee  Cent  Dig.  vol.  8,  Appeal  and  Error, 
tS  393»-8943.] 
4.  Malicious  Pboskctjtioh— Civil  Actions— Evidence. 

An  action  for  malldons  prosecution  of  a  civil  action  must  be  supported 
by  very  clear  and  satisfactory  proof. 

Appeal  from  City  Court  of  New  York. 

Action  by  Herman  Berkowich  against  Aaron  Kommel.  Judgment 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Louis  J.  Jacovies  (Henry  Kuntz,  of  counsel),  for  appellant 

Nathaniel  Tonkin,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff  has  judgment  for  the  malicious 
prosecution  of  a  civil  action.  In  October,  1903,  the  defendant  com- 
menced an  action  against  the  plaintiff  in  the  Municipal  Court  of  the 
city  of  New  York  to  recover  tiie  price  of  goods  alleged  to  have  been 
sold  and  delivered  to  the  plaintiff  on  October  2  and  November  7,  1901. 
A  general  denial  was  interposed  as  an  answer  in  that  action.  The 
trial  of  the  issues  was  adjourned  from  time  to  time,  until  finally,  on 
December  2,  1903,  an  inquest  was  taken,  and  on  the  judgment  entered 
an  execution  was  issued  to  a  city  marshal,  to  whom,  to  prevent  a 
threatened  levy  on  his  property,  the  plaintiff  paid  the  amount  of  the 
judgment.  Thereafter,  on  motion  duly  made,  the  inquest  was  opened 
and  the  cause  set  for  trial  for  January  14,  1904.  A  series  of  ad- 
journments followed  until  February  29th,  when  the  justice  ordered 
the  trial  to  proceed,  and  upon  this  defendant's  refusal  a  judgment 
was  rendered  dismissing  the  complaint,  with  costs.  The  plaintiff 
pleads  the  foregoing  undisputed  facts,  and  adds  that  the  inquest 
taken  on  December  2,  1903,  was  brought  about  and  the  resulting 
judgment  secured  through  trick  and  device  and  the  false  and  fraudu- 
lent statements  of  the  defendant's  attorney  to  the  effect  that  the  cause 
had  been  set  for  trial  for  December  4th,  when,  as  he  well  knew,  the 
date  fixed  was  December  2d.  The  plaintiff  further  charges  that  the 
defendant  instituted  the  Municipal  Court  action  through  malice  and 
without  probable  cause  to  believe  it  could  succeed,  and  he  brought 
this  suit  to  recover  damages.  The  defendant,  after  putting  in  issue 
the  allegations  of  trick  and  device  and  false  representations,  denies 
that  he  was  actuated  by  malice,  and  denies  that  he  did  not  have  prob- 
able cause  to  anticipate  success. 

The  plaintiff  relied  on  his  own  testimony  to  establish  his  cause  of 
action.    In  the  course  of  his  testimony  directed  to  the  nonexistence 
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of  probable  cause  in  the  bringing  of  the  Municipal  Court  action,  he 
said  that  for  several  years  prior  to  March  31,  1902,  he  purchased 
goods  from  the  defendant,  and  on  that  day  paid  the  entire  balance 
owing;  that  he  never  bought  the  goods  involved  in  the  Municipal 
Court  action;  that  he  had  a  nephew  who  bought  similar  goods  from 
the  defendant;  that  on  occasions  he  sent  his  nephew  to  make  pur- 
chases from  the  defendant;  that  he  signed  the  receipt  (produced) 
for  certain  goods,  but  he  was  unprepared  to  say  whether  or  not  it 
covered  that  part  of  the  goods  which  the  defendant  claimed  to  have 
delivered  to  him  on  November  7,  1901 ;  that  he  had  a  dispute  with 
the  defendant  respecting  his  liability  for  the  transactions  on  which 
the  Municipal  Court  action  was  based,  and  insisted  that  he  had  not 
guaranteed  payment  for  his  nephew's  purchases,  while  the  defend- 
ant maintained  the  contrary.  A  plaintiff  who  seeks  recovery  for 
the  malicious  prosecution  of  a  civil  action  must  prove  that  the  action 
was  begun  in  malice,  that  there  was  not  ground  sufficient  to  justify 
a  belief  in  its  success,  that  it  ended  in  failure,  and  that  he  suffered 
some  special  g^rievance  in  person  or  property. 

Even  conceding  that  the  plaintiff  adduced  evidence  to  support  the 
other  elements  essential  to  his  cause  of  action,  the  evidence  sum- 
marized not  only  fails  to  show  that  the  defendant  did  not  have  rea- 
sonable cause  to  believe  in  the  truth  and  justice  of  the  claim  which 
he  asserted  in  the  Municipal  Court,  but  it  tends  strongly  to  indicate 
the  existence  of  such  reasonable  cause.  When  confronted  with  a 
receipt,  which  he  admitted  he  had  signed,  he  could  not  swear  that  it 
was  not  for  the  greater  part  of  the  very  goods  to  recover  the  value 
of  which  the  action  had  been  brought  in  the  Municipal  Court.  He 
was  unwilling  to  assert  that  the  defendant  had  not  delivered  those 
goods  to  him.  That  doubt  is  inconsistent  with  the  allegation  of 
want  of  probable  cause  that  he  was  boimd  to  prove  as  a  prerequisite 
to  his  right  to  recover.  It  not  only  negatives  that  allegation,  but 
points,  to  the  existence  of  a  belief  on  the  defendant's  part  that  he  had 
a  meritorious  cause  of  action.  This  conclusion  is  strengthened  by 
the  plaintiff's  further  testimony  that  he  had  occasionally  sent  his 
nephew  to  buy  goods  from  the  defendant,  and  that  he  had  quarreled 
with  the  latter  respecting  his  liability  for  his  nephew's  purchases. 
The  jury  should  not  have  been  permitted  to  say  that  the  defendant 
had  no  faith  in  his  claim  against  the  plaintiff,  wlien  the  plaintiff  him- 
self expressed  doubt  about  it.  Having  failed  to  prove  that  the  de- 
fendant was  not  justified  in  entertaining  the  belief  that  the  Municipal 
Court  action  was  well  founded,  the  motion  to  dismiss  made  by  the 
defendant  at  the  close  of  the  testimony  should  have  prevailed,  and 
the  exception  to  its  denial  was  well  taken. 

Even  if  this  error  could  not  be  availed  of  as  a  ground  of  reversal, 
the  judgment  would  not  be  permitted  to  stand,  as  it  is  based  upon  a 
verdict  which  was  returned  in  defiance  of  the  overwhelming  weight 
of  evidence.  By  convincing  testimony  the  defendant  and  his  wit- 
nesses established  that  the  plaintiff  had  to  some  degree  at  least  asr 
sumed  liability  for  his  nephew's  purchases,  that  all  such  purchases 
were  charged  to  the  plaintiff,  that  tiie  goods  represented  thereby  were 
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delivered  to  him,  that  he  receipted  for  them  and  the  original  bills 
were  sent  to  him,  that  on  March  31st,  when  the  plaintiff  claims  to 
have  adjusted  his  accounts,  the  two  items  in  question  were  called  to 
his  attention,  and  that  the  plaintiff,  stating  that  he  had  had  a  differ- 
ence with  his  nephew,  repudiated  his  liability  and  refused  to  satisfy 
the  demands.  All  these  facts  were  further  corroborated  by  the  docu- 
mentary evidence  introduced.  The  evidence  does  not  survive  the  ap- 
plication of  the  test  prescribed  by  the  Court  of  Appeals  for  cases  of 
this  character.  In  Ferguson  v.  Amow,  142  N.  Y.  680,  37  N.  E.  626, 
the  court,  by  Earl,  J.,  say: 

"A  party  who  brings  an  action  for  malicious  proBecutlon  against  a  plain- 
tiff wbo  has  been  nosuccessfnl  In  a  dvll  action  shall  not  be  permitted  to  re- 
cover without  very  clear  and  satisfactory  proof  of  all  the  fundamental  facts 
ccmstltatlng  his  case.    Socb  actions  sbonld  not  be  encouraged." 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


(V,  Misc.  Rep.  .'>27.) 

SINKOVITZ  V.  APPIiBBAUM  et  al. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

B^UDS,  Statuts  of— Debt  of  Ai(otukb— Obiqinai.  Pbouibb— New  Oomsideb- 

ATION. 

Where  a  subcontractor  threatened  to  abandon  work  for  nonpayment  of 
money  due,  and  the  owner  told  him  to  go  ahead  and  he  would  pay  him 
when  be  finished  the  Job,  the  promise  was  not  void  within  the  statute 
of  frauds,  as  a  verbal  promise  to  answer  for  the  debt  of  another,  but  was 
an  original  promise  founded  upon  a  new  consideration,  which  Inured  to 
the  owner's  benefit 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  Frauds,  Statute 
of,  a  50-5a] 

Appeal  trom  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Isidor  Sinkovitz  against  Isaac  Applebaum  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

M.  Harold  Hochdorf,  for  appellant. 
Marx  &  Freyer,  for  respondents. 

LEVENTRITT,  J.  The  dismissal  of  the  complaint  under  a  plea  of 
the  statute  of  frauds  was  error.  The  evidence  adduced  shows  that  the 
plaintiff's  daim  was  founded  on  an  original  promise.  The  plaintiff 
was  a  subcontractor  under  one  Musnitsky,  who  had  been. employed  by 
the  defendant  to  make  certain  alterations  and  repairs  to  premises 
owned  by  him.  Owing  to  the  nonreceipt  in  full  of  an  earned  install- 
ment, the  plaintiff  concluded  to  abandon  the  work.  Being  informed 
of  the  situation,  the  defendant  sought  the  plaintiff  and  said  to  him : 

"Oo  ahead  with  your  work,  and  I  will  pay  you  as  soon  as  you  finish  the  Job." 
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Relying  on  that  assurance,  the  plaintiff  resumed  and  completed  the 
work,  and  upon  the  defendants'  failure  to  pay  he  brought  this  action 
to  recover  the  agreed  amount.  After  proving  the  completion  of  the 
woric  and  presenting  the  evidence  of  three  witnesses  that  the  defend- 
ant promised  under  the  circumstances  detailed  to  pay  upon  such  com- 
pletion, the  plaintiff  rested  his  case.  Thereupon  the  defendant  moved 
a  dismissal  of  the  conplaint  on  the  ground  that  the  "contract  alleged 
to  have  been  made  between  the  defendant  Applebaum  and  this  plain- 
tiff, if  made  at  all,  is  void  under  the  statute  of  frauds  and  based  upon 
no  consideration  whatever."  The  granting  of  that  motion  furnishes 
the  basis  of  this  appeal,  and  calls  iot  a  reversal  of  the  judgment  en- 
tered thereon. 

The  learned  trial  justice  concluded  that  the  promise  made  by  the 
defendant  was  to  answer  for  the  debt  of  Musnitsky,  and  was  void 
because  not  reduced  to  a  writing  signed  by  the  defendant.  That  was  a 
mistaken  conclusion.  The  defendant,  the  promisor,  was  the  owner  of 
the  property  undergoing  repairs.  The  labor  and  materials  furnished 
by  the  plaintiff  tended  to  improve  and  enhance  the  value  of  that  prop- 
erty. The  contractor  had  neglected  to  pay  an  agreed  installment,  and 
the  plaintiff  was  then  within  his  rights  in  refusing  to  proceed  further 
with  the  work.  The  promise  inducing  the  resumption  and  completion 
of  the  work,  made  under  such  circumstances,  was  original,  not  collat- 
eral. It  was  founded  upon  a  new  consideration,  the  prompt  and  unin- 
terrupted prosecution  of  the  work,  which  inured  to  the  benefit  of  the 
defendant.  That  benefit  formed  the  consideration.  The  debt  became 
that  of  the  defendant.  His  promise  was  not  to  pay  Musnitsky's  debt, 
but  his  own.  The  contract  was  new  and  independent.  As  such,  though 
oral,  it  was  valid  and  enforceable.  The  rule  controlling  the  disposi- 
tion of  this  case  i?  stated  by  Finch,  J.,  in  White  v.  Rintoul,  108  N.  Y. 
288-227,  16  N.  E.  320,  in  this  language: 

"Where  the  primary  debt  Bubsists  and  was  antecedently  contracted,  the 
promise  to  pay  It  la  orlsrlnal,  when  It  Is  founded  on  a  new  consideration  mov- 
ing to  the  promisor  and  beneficial  to  him,  and  such  that  the  promisor  thereby 
comes  under  an  Independent  duty  of  payment,  irrespective  of  the  liability 
of  the  principal  debtor." 

The  relation  of  the  parties  to  the  obligation  here  sought  to  be  en- 
forced is  analogous  to  that  which  existed  between  the  litigants  in  nu- 
merous cases  which  have  engaged  the  attention  of  the  courts,  and  the 
uniform  conclusion  has  been  that  the  promise  does  not  fall  within  the 
statute,  and  is  valid  and  effectual  without  a  writing.  Snell  v.  Rogers, 
:0  Hun,  462,  24  N.  Y.  Supp.  379 ;  Almond  v.  Hart,  46  App.  Div. 
431,  61  N.  Y.  Supp.  849 ;  Mannetti  v.  Doege,  48  App.  Div.  567,  62 
N.  Y.  Supp.  918 ;  Reisler  v.  Silbermintz,  99  App.  Div.  131,  90  N.  Y. 
Supp.  967;  Schild  v.  Monroe,  Eckstein  Brewing  Co.,  108  App.  Div. 
50,  95  N.  Y.  Supp.  493;  Raabe  v.  Squier,  148  N.  Y.  81,  42  N.  E.  616. 
The  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 
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BOOTT  T.  METTROPOLITAN  LIFE  INS.  00. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

1.  BTIOKRCB— HXABSAT. 

A  policy  provided  that  It  sbonld  be  void  If  insured  before  its  date  had 
been  attended  by  a  physician  for  any  serious  disease,  or  had  had  before 
such  date  any  pulmonary  disease  or  chronic  bronchitis,  etc.  The  policy 
was  issued  in  September,  1906,  and  Insured  died  of  tuberculoalB  in  Novem- 
ber following.  Her  attending  physician  certified  that  his  attendance  ex- 
tended from  October  12,  1906,  to  November  11,  1906,  and  that  he  bad 
never  attended  or  prescribed  for  her  prior  to  the  first  date,  though  she 
had  t>een  ill  since  June,  1905,  and  had  been  treated  at  Liberty  Hospital 
from  June,  1905,  mitil  September,  1905.  Held,  that  such  evldmce  as  to 
insured's  oradltion  and 'treatment  prior  to  October  12th  was  hearsay. 

2.  IHSUKAHCB— Lin  FOUOT— SSVIDBKCX. 

The  evidence  was  also  inadmissible,  as  it  failed  to  establish  any  con- 
nection between  such  alleged  previous  illness  and  the  cause  of  her  death, 
and  did  not  show  that  sudd  previous  illness,  tf  any,  was  from  a  serious 
disease  within  the  conditions  of  the  policy. 

[Ed.  Note.— For  cases  In  point,  see  CJent  Dig.  vol.  20,  Evidence,  {{  1193- 
1200.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Ellen  Scott  against  the  Metropolitan  Life  Insurance  Com- 
pany. From  a  Municipal  Court  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Ritch,  Woodford,  Bovee  &  Butcher  (Frederick  C.  Tanner,  of  coun- 
sel), for  appellant. 
L.  Ruser,  for  respondent. 

LEVENTRITT,  J.  A  policy  of  insurance  was  issued  to  the  in- 
sured in  September,  1906,  and  the  insured  died  in  November  follow- 
ing. In  an  action  brought  to  recover  the  proceeds  of  the  polic}  the 
defendant  set  up  as  a  defense  the  breach  of  a  condition  of  the  policy 
which  reads  as  follows: 

"Unless  otherwise  stated  in  the  blank  space  below  In  a  waiver  signed  by  the 
secretary,  this  policy  la  void  If  the  insured  before  its  date  has  been  rejected 
for  insurance  by  thlg  or  any  other  company,  or  has  been  attended  by  a 
physician  for  any  serious  disease  or  complaint,  or  has  had  before  said  date 
any  pulmonary  disease  or  chronic  bronchitis:  •  •  •  Provided,  however, 
that  no  obligation  is  assumed  by  the  company  prior  to  the  date  hereof,  nor 
unless  on  said  date  the  insured  Is  alive  and  In  sound  health." 

The  defendant  claimed  that  the  insured  was  not  in  sound  health  at 
the  time  the  policy  was  issued ;  that  she  had  a  pulmonary  disease,  for 
which  she  had  been  attended  by  a  physician  for  four  months  during 
the  preceding  year;  and  that  she  never  recovered  from  that  disease. 
The  court  below  gave  judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

To  establish  its  defense  the  defendant  relied  on  the  proofs  of  death 
of  the  insured,  and  it  now  contends  that  the  statements  therein  con- 
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tuned  operate  to  defeat  recovery  on  the  policy.  The  attending  phy- 
sician certified  that  the  cause  of  death  was  pulmonary  tuberculosis; 
that  he  attended  the  deceased  at  Seton  Hospital,  Spuyten  Duyvil, 
from  October  12,  1906,  to  November  11,  1906,  the  date  of  her  death. 
Then  follow  these  questions  and  answers: 

"(10)  Did  yon  ever  attend  or  prescribe  tor  deceased,  except  as  stated? 
•  •  •  A.  No.  (11)  How  long  had  deceased  been  111  when  you  were  called 
to  attend?  A.  Since  Jane,  1905.  •  •  •  (it)  Was  deceased  ever  treated 
by  a  physician,  or  at  a  hospital  or  other  Institution,  prior  to  your  attendance? 
If  so,  please  specif.    A.  Liberty ;  June,  1905,  till  S^tember,  1905." 

These  statements  do  not  prove  that  at  or  before  the  date  of  the 
policy  the  insured  had  any  pulmonary  disease,  or  that  she  was  not  in 
sound  health,  or  that  before  that  date  she  had  been  attended  by  a 
physician,  for  any  serious  disease.  The  statement  of  the  physician 
that  the  deceased  had  been  ill  since  June,  1905,  has  no  probative  force, 
when  considered  in  the  light  of  his  prior  statement  that  he  had  never 
attended  or  prescribed  for  her,  except  in  October  and  November,  1906. 
At  most,  it  is  hearsay.  Furthermore,  no  relation  is  ^established  be- 
tween that  alleged  illness  and  the  pulmonary  tuberculosis  which  caused 
death,  and  there  is  no  evidence  that  the  illness  was  from  any  serious 
disease.  The  statement  that  the  deceased  was  treated  at  Liberty  from 
June  to  September,  1905,  is  subject  to  the  same  criticism,  and,  in 
the  absence  of  proof  that  the  treatment  was  either  for  tuberculosis 
or  some  other  serious  disease,  it  is  of  no  value.  The  contention  of 
the  defendant  finds  support  only  in  inference  and  unjustifiable  pre- 
sumptions. The  defendant  assumed  the  burden  of  establishing  af- 
firmatively the  defense  pleaded.  In  tiiis  regard  it  failed,  and  the  court 
below  properly  rendered  judgment  in  favor  of  the  plaintiff. 

Judgment  affirmed,  with  costs.    All  concur. 


BUTLER  et  al.  v.  DB  VILLERa 
(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

EviOENOK— Pakol  E/VIDence— Vabtino  Tebus  of  WinTTEN  AoBBEMEirr. 

Where,  In  an  action  by  a  stockbroker  for  a  balance  due  from  a  customer 
on  stock  deals  pursuant  to  orders  of  a  third  person  under  a  written  au- 
thority authorizing  the  broker  to  accept  the  orders  of  the  third 'person, 
the  broker  offered  unnecessary  testimony  of  conversations  between  him 
and  the  customer,  resulting  In  the  delivery  of  the  authorization,  it  was 
error  to  permit  the  customer  to  attack  the  unambiguous  meaning  of  the 
authorization  and  substitute  his  Intention  therefor,  though  he  was  entitled 
to  show  that  the  broker  had  not  given  the  correct  version  of  the  conversa- 
tions antedating  the  authorization. 

[Ed.  Note.— EV>r  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence,  {  1678.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

•'\ction  by  Dudley  Butler  and  another,  doing  business  under  the 
finn  tame  of  Butler  &  Johnston  against  Robert  De  Villers.  From  a 
jodg:ment  for  defendant,  plaintiffs  appeal.  Reversed,  and  new  trial 
ordered.  . 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERI^NGER,  JJ. 

Kearney  &  Davis  (Thomas  Kearney,  of  counsel),  for  appellants. 

James,  Schell  &  Elkus  (Joseph  M.  Proskauer  and  Frederick  Mellor, 
of  counsel),  for  respondent. 

PER  CURIAM.  The  plaintiffs,  who  are  stockbrokers,  sued  to  re- 
cover a  balance  alleged  to  be  due  from  the  defendant  as  the  result 
of  certain  stock  transactions.  The  orders  pursuant  to  which  the  pur- 
chases and  sales  in  dispute  were  executed  by  the  plaintiff  were  re- 
ceived by  them  through  one  Bigley  under  a  written  authorization  from 
the  defendant  as  follows: 

"New  York,  January  12,  1906. 

"Messrs.  Bntler  ft  Johnston,  40-42  Wall  Street,  City — Dear  Sirs :  I  hereby 
authorize  yon  to  accept  any  orders  to  boy  or  sell  placed  by  Mr.  F.  J.  Blglegr 
for  my  account  during  my  absence.  Tlie  above  to  hold  good  until  further  no- 
tice.       Tours  truly,  H.  De  Vlllers." 

On  the  trial  the  plaintiffs  offered  unnecessary  testimony  as  to  the 
conversations  between  them  and  the  defendant,  resulting  in  the  de- 
livery of  the  authorization.  Thereupon  the  defendant  was  permitted 
to  introduce  parol  evidence  which  not  only  tended  to  vary,  but  which 
directly  contradicted,  the  terms  of  the  written  instrument.  While 
the  defendant  should  have  been  allowed  to  show  that  the  plaintiff  had 
not  given  the  correct  version  of  the  conversations  antedating  the  re- 
ceipt of  the  letter  of  authority,  he  should  not  have  been  permitted 
without  limitation  to  attack  the  unambijguous  meaning  of  the  writing 
and  substitute  his  intention  therefor.  'Ine  error  committed  in  receiv- 
ing this  class  of  evidence  calls  for  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 


BCHNKIDEE  v.  FINKBLSTBIN, 
(Supreme  Court,  Appellate  Term.    November  20,  1907.) 

PBINCIPAL  and  AGBN'^-AUTHOBITT  of  AQENT— BTIDKROB— iRSTBUCnOHS. 

Where,  In  an  action  for  making  certain  excavations,  there  was  evi- 
dence that  defendant  employed  plaintiff  to  make  an  excavation  in  defend- 
ant's yard,  and  at  the  same  time  Instructed  plaintiff  to  do  anything  that 
a  third  person,  then  present,  should  direct,  and  that  the  third  person  on 
behalf  of  defendant,  employed  plaintiff  to  excavate  a  cellar,  the  QuestioQ 
whether  defendant's  instruction  was  a  general  authorization  to  the  third 
person,  which  authorized  him  to  employ  plaintiff  to  excavate  the  cellar, 
was  for  the  jury ;  and  an  instruction  authorizing  a  verdict  for  plaintiff,  on 
finding  that  defendant  directed  plaintiff  to  do  anything  that  tbe  third 
person  told  him  to  do,  was  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  Charles  Schneider  against  Morris  F.  Finkelstein.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Charles  Stein,  for  appellant. 
Douglas  Mathewson,  for  respondent 

GILDERSLEEVE,  P.  J.  The  defendant  appeals  from  a  judg- 
ment rendered  in  favor  of  the  plaintiff.  The  plaintiff  claims  that  he 
first  took  a  contract  to  excavate  the  earth  and  rock  in  a  space  12x12x7 
feet,  for  which  defendant  agreed  to  pay  the  sum  of  $160 ;  that  when 
this  contract  was  made  there  was  present  one  Cohen,  who,  plaintiff 
claims,  had  some  sort  of  general  supervision  over  the  work  then  being 
done  on  defendant's  premises;  and  that  at  this  time,  the  defendant 
told  the  plaintiff  "to  do  whatever  Mr.  Cohen  told  me  to  do."  Sub- 
sequentiy,  and  about  the  time  the  excavating  in  the  yard  had  been 
completed,  the  plaintiff  testifies  that  Cohen  asked  him  what  he  would 
do  the  excavating  in  a  cellar  to  be  made  under  the  building  for,  and, 
upon  being  told  "the  reasonable  cost  and  10  per  cent,  for  profit," 
Cohen  said  he  would  see  the  defendant  and  report.  Later  on  Cohen 
said  to  the  plaintiff,  "All  right!  go  ahead,"  which  was  done  by  him, 
and  the  work  of  excavating  the  cellar  completed.  For  this  he  claims 
an  extra  compensation  of  about  $320.  The  defendant  admits  that  he 
^eed  with  plaintiff  to  do  certain  excavating,  but  claims  that  plain- 
tiff agreed  to  do  the  entire  work  and  remove  the  earth  and  stone  from 
both  the  yard  and  cellar  for  said  sum  of  $150 ;  that  no  extra  work 
was  done ;  that  Cohen  had  no  supervision  over  the  work,  and  no  au- 
thority to  direct  the  work,  or  employ  the  plaintiff  to  perform  any 
work,  and  both  he  and  Cohen  deny  the  statement  of  plaintiff  that, 
when  the  contract  for  excavating  the  yard  was  made,  tihe  defendant 
said  to  plaintiff,  "Do  whatever  Mr.  Cohen  tells  you  to  do,"  or  that  in 
substance,  and  Cohen  denied  that  he  agreed  witii  or  directed  plaintiff 
to  excavate  the  cellar. 

Nothing  but  questions  of  fact  are  involved  herein,  and  we  should  be 
disposed  to  permit  the  verdict  of  the  jury  to  stand,  were  it  not  for  a 
serious  error  in  the  charge  of  the  learned  trial  judge.  The  judge 
charged  the  jury  as  follows: 

"I  charge  yon,  If  the  faot  1b  that  the  defendant,  Flnkelsteln,  told  this  plain- 
tiff to  do  anTthlng  that  Mr.  Cohen  told  him  to  do,  that  was  a  sufficient  au- 
fliority  to  Cohen  to  employ  Mr.  Schneider  for  Mr.  SMnkelstela  In  the  prosecu- 
tion of  that  work.  But,  l>eforp  the  law  should  l)e  applied,  yon  must  first  be- 
lieve and  find  the  fact  to  be  that  Mr.  Flnkelsteln  did  tell  Schneider  to  do 
anything  that  Mr.  Cohen  shonld  tell  him  to  do.  I  charge  you  that,  if  he  did, 
tbat  would  be  snfSdent  to  bind  his  credit  for  anything  that  Cohen  told  hlni 
to  do  there,  r^nembering  at  the  same  time  the  contention  by  the  defendant 
tbat  no  extra  work  was  done  at  ail — ^that  all  this  was  done  under  the  original 
contract  between  him  and  the  plaintiff  to  do  all  the  excavating,  not  only  In 
the  yard,  but  In  the  cellar  as  well." 

To  that  portion  of  the  charge  in  which  the  court  said  "that  the  con- 
versation between  Mr.  Finkelstein  and  Mr.  Schneider,  when  Mr. 
Finkelstein  is  alleged  to  have  said  that  he  should  do  anything  that 
Mr.  Cohen  says,  is  sufficient  authority  to  bind  the  defendant,"  the 
defendant  excepted.    We  think,  under  the  facts  shown  in  the  case. 
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this  portion  of  the  charge  was  too  broad.  The  plaintiff's  own  testi- 
mony shows  that  his  first  contract  was  made  with  the  defendant  per- 
sonally, by  the  terms  of  which  he  was  to  do  the  work  of  excavating, 
etc.,  only  upon  a  lot  of  land  12x12x7  feet,  and  it  was  at  the  time  this 
contract  was  made  that,  as  he  testifies,  the  defendant  instructed  him 
to  do  anything  that  Cohen  told  him  to  do.  It  is  mainly  upon  that  al- 
leged direction  that  the  plaintiff  relies  to  show  authority  in  Cohen  to 
agree  with  him  upon  tiie  terms  for  the  excavating  for  the  cellar. 
Whether  or  not  such  direction,  if  given  at  all,  had  reference  only  to 
the  excavating  to  be  done  in  the  yard,  because  at  that  time,  according 
to  the  plaintiff,  nothing  had  been  said  about  excavating  the  cellar,  or 
whether  it  meant  a  general  authorization  to  Cohen  to  direct  to  be 
done  in  and  about  the  defendant's  premises  whatever  he  saw  fit,  was  a 
question  for  the  jury  to  say,  from  all  the  testimony  and  a  legitimate 
inference  to  be  drawn  therefrom,  and  that  portion  of  the  charge  ex- 
cepted to  entirely  eliminated  that  question  from  the  consideration  of 
the  jury.  Under  the  instruction  given,  if  the  jury  found  that  the 
words  testified  to  by  the  plaintiff  were  used  by  the  defendant,  they 
must  find,  as  a  matter  of  law,  that  such  direction  applied  to  all  the 
work  then  being  done  in  and  around  the  premises,  and  not  alone  to 
the  work  of  excavating  in  the  yard.  The  case  was  sharply  contested, 
and  there  was  a  serious  conflict  in  the  testimony  upon  the  facts,  and 
what  effect  this  erroneous  instruction  might  have  had  upon  the  minds 
of  the  jury  it  is  impossible  to  say. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(56  Misc.  R^.  463.) 

BLDAEN  REALTY  &  CONSTRUCnON  CO.  r.  BENSAMON  et  aL 

(Supreme  (Tourt,  Appellate  Term.    November  29,  1907.) 

1.  Lardlobd  axd  Terart— Rbcotert  of  Possnsaion— Suiikabt  PsooKEDiifos 
—Petition— INTEBEST  of  Petitionib. 

Under  Code  Civ.  Proc.  §  2235,  requiring  that  In  summary  proceedings 
to  recover  possession,  of  real  property  the  petitioner  must  show  his  in- 
terest therein,  where  a  petition  shows  that  petitioner  is  a  lessee  under  a 
lease,  bearing  a  certain  date,  and  that  petitioner's  lessor  acquired  title 
to  the  premises  at  a  later  date.  In  the  absence  of  any  fact  showing  the 
date  when  the  lease  was  delivered,  petitioner's  right  to  maintain  the  pro- 
ceedings does  not  appear,  and  the  court  acquires  no  jurisdiction,  since 
it  cannot  be  assumed  that  delivery  of  the  lease  was  made  subsequent  to 
the  time  whai  the  lessor  could  convey  the  premlsea 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant,  $  1308.] 

2l  Same— Jubisdiotion  of  Stjbject-Mattek— Waivkb. 

Failure  to  comply  with  the  requirement  of  Code  Civ.  Proc.  §  22G5,  that 
In  summary  proceedings  to  recover  possession  of  real  property  the  pe- 
titioner must  show  his  interest  therein,  Is  not  waived  by  answering  the 
petition,  since  the  defect  is  Jurisdictional,  and  may  be  raised  at  any  time. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 
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Sununary  proceedings  by  the  Eldaen  Realty  &  Construction  Com- 
pany, landlord,  against  Max  E.  G.  Bensamon,  tenant,  and  Max  Spena- 
del,  undertenant,  to  recover  possession  of  real  property.  From  a  final 
order  for  petitioner,  the  undertenant  appeals.  Reversed,  and  proceed- 
ings dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Benjamin  Reass,  for  appellant. 
Morris  S.  Hirschberg,  for  respondent. 

ERLANGER,  J.  The  undertenant  appeals  from  a  final  order  in 
dispossess  proceedings  in  favor  of  the  landlord.  The  petition  sets 
forth  in  substance  that  the  petitioner,  a  domestic  corporation,  "is 
a  lessee"  of  certain  premises  under  and  by  virtue  of  a  certain  in- 
denture of  lease  made  and  executed  by  one  Maria  L.  Fahys,  the 
present  owner  thereof;  dated  July  30,  1907;  that  the  "35-39  West 
33d  Street  Company,"  a  domestic  corporation,  on  January  11,  1907, 
entered  into  a  written  agreement  of  lease  with  Max  E.  G.  Bensamon, 
wherein  that  company,  as  landlord,  leased  the  premises  to  Bensamon, 
as  tenant,  the  lease  to  run  for  two  years  from  January  15,  1907 ;  that 
at  that  time  the  "35-39  West  33d  Street  Company"  was  the  owner  of 
the  premises  "and  on  the  3d  day  of  August,  1907,  duly  conveyed  said 
premises  to  Mary  L.  Fahys";  that  the  tenant,  Bensamon,  and  the 
undertenant,  Spenadel,  still  occupy  the  premises,  and  hold  over,  after 
the  expiration  of  their  term,  wifliout  the  consent  of  the  petitioner. 
The  assertion  that  the  tenant  and  undertenant  hold  over  after  the  ter- 
mination of  the  lease  is  based  upon  the  allegation  that  the  lease  from 
the  35-39  West  33d  Street  Ccmipany  to  Bensamon  contained  a  clause 
authorizing  the  landlord  to  terminate  upon  giving  60  days'  notice  and 
that  such  notice  had  been  duly  given.  The  tenant  did  not  appear  in 
the  proceedings,  but  the  undertenant  did,  and  filed  an  answer,  which 
the  court  below  held  to  be  insufficient  in  law,  and  a  final  order  was 
granted  to  the  petitioner. 

The  undertenant  contends  that  the  court  below  did  not  acquire  ju- 
risdiction, for  the  reason  that  the  petition  upon  which  the  final  order 
was  founded  failed  to  comply  with  section  3235,  Code  Civ.  Proc.,  which 
requires  that  the  petition  shall  state  the  "interest"  of  the  petitioner  in 
the  demised  premises.  We  find  support  for  that  contention.  Although 
the  petition  states  that  the  petitioner  is  a  lessee  of  the  premises  under 
a  lease  executed  by  Maria  L.  Fahys  and  dated  July  30,  1907,  it  also 
contains  the  further  statement  that  Maria  L.  Fahys  did  not  acquire 
title  to  the  premises  until  August  3,  1907.  In  the  absence  of  any  fact 
showing  the  date  when  the  lease  was  delivered,  we  cannot  assume  its 
delivery  subsequent  to  the  time  when  Maria  L.  Fahys  was  empowered 
to  contract  witii  reference  to  the  premises.  There  is  no  fact  stated  in 
the  petition  upon  which  the  petitioner's  right  to  possession  could  be 
based.  Therefore  the  right  of  the  petitioner  to  maintain  tiie  proceed- 
ings does  not  appear,  and  the  court  below  acquired  'no  jurisdiction. 

The  contention  that  the  objection  to  the  sufficiency  of  the  petition 
has  been  waived  by  answering  in  the  court  below  is  unfounded.  The 
lOTN.T.S.— 9 
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defect  is  jurisdictional,  and  may  be  raised  at  any  time.   Bevins  &  Ref- 
ers, App.  Term  Pr.  74. 

The  order  appealed  from  must  be  reversed,  and  the  proceeding 
dismissed.    All  concur. 


GORLITZER  t.  LBVBNSON. 

(Sapreme  Court,  Appellate  Term.    November  20.  1907.) 

L  AppeaI/— H A wvT.Min  Ebbob— Exclusion  or  Evidbncx. 

The  excluBloii  of  evidence  offered  by  plaintiff  la  not  prejudicial.  In  tba 
absence  of  proof  of  loss  entitling  blm  to  recover. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  voL  8,  Appeal  and  Ee- 
tor,  U  4187-1108.1 

2.  Saux— RvLiROS  on  Evidence— BzoiPTionB— Review. 

Where  no  exception  is  taken  to  the  exclusion  of  evldaice^  no  qoestioo 
for  review  la  presented. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  2;  Appeal  and  Brror, 
i  150S.] 

8.  Save— RxooBD— Questions  Pbrse;«ted. 

The  exclusion  of  papers  offered  In  evidence  will  not  be  reviewed,  where 
such  papers  were  not  marked  for  Identification  and  printed  in  the  record, 
BO  that  their  relation  to  the  isaue  In  the  action  could  be  ascertained. 

[Ed.  Note. — ^For  casea  in  point,  see  C«it  Dig.  vol.  8,  Appeal  and  EIrror, 
IS   2905-2000.] 

4.  MoNKT  BxoKivED— Evidence— Surrici^OT. 

In  an  action  to  recover  a  specified  sum  on  a  check  which  was  diverted 
by  defoidant,  it  appeared  by  plaintiff's  case  that  the  check  was  not  paid, 
that  payment  of  it  was  stopped,  and  that  his  assignor  did  not  suffer  any 
damage  by  reason  of  the  making  and  delivery  of  the  check.  Heid  to 
justify  the  dismissal  of  the  complaint  at  the  close  of  plaintlfTs  case. 

Appeal  from  City  Court  of  New  York,  Spedal  Term. 

Action  by  Leon  Gorlitzer  against  Morris  Levenson.  From  a  judg- 
ment of  dismissal  of  the  complaint  at  the  end  of  plaintiff's  case,  he  ap- 
peals. '  Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Samuel  P.  Goldman,  for  appellant 

Feltenstein  &  Rosenstein  (Moses  Feltenstein,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  The  action  was  brought  to  recover  $500  on  a 
check  which  was  diverted  by  the  defendant.  The  check  .was  never 
paid,  and  the  evidence  fails  to  show  that  plaintiff's  assignor  suffered 
any  loss  or  damage  whatever  by  reason  of  the  making  and  delivery 
thereof.  Plaintiff's  assignor  attempted  to  prove  that  an  action  was  at 
one  time  brought  against  him  to  recover  the  face  of  the  check,  but  in 
that  regard  he  utterly  failed.  N<5  record  of  any  court  was  produced  to 
show  tiiat  any  judgment  had  ever  been  recovered  on  the  check  in  ques- 
tion, nor  was  it  established  that  any  one  ever  received  a  dollar  on  ac- 
count thereof.  In  fact,  plaintiff  proved  that  payment  of  the  check  was 
stopped.    The  complaint  was  dismissed,  and  plaintiff  appeals. 
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Our  attention  has  been  called  to  no  errors  whicli  require  lis  to. re- 
verse the  judgment.  The  exclusion  of  evidence,  to  which  some  of 
the  exceptions  refer,  could  in  no  event  have  prejudiced  appellant,  in 
the  absence  of  proof  showing  the  slightest  loss.  The  exclusion  of  cer- 
tain papers  alleged  to  have  scmie  bearing  on  a  lawsuit  brought  against 
the  maker  of  the  check  was  also  harmless,  and,  as  no  exception  was- 
taken,  no  question  for  review  is  presented.  Indeed,  such  papers  were 
not  even  marked  for  identification  and  printed  in  the  record,  so  that 
their  relation  to  the  issue  involved  in  this  action  could  be  ascertained. 
While  the  dismissal  of  the  complaint  was  justified,  the  judgment  of 
dismissal  should  not  have  been  upon  the  merits.  The  record  does  not 
show  that  any  such  ruling  was  made. 

The  judgment  should  therefore  be  modified,  by  striking  therefrom 
the  words  "upon  the  merits,"  and,  as  so  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party. 


GILMARTIN  v.  VAN  HORN. 
(Sapreme  Court,  Appellate  Term.    November  29,  1907.) 

OORTBACIS— FaIXUSX   OF  CoHSIDERATION. 

Plaintiff  and  D.  sold  their  tailoring  establishment  to  defendant,  t«>- 
gether  with  all  their  stock  of  goods,  good  will,  and  accounts.  They  rep- 
resented that  the  accounts  of  two  persons  which  had  been  collected  were 
still  owing  to  the  firm  and  that  part  of  the  firm's  goods  were  In  another 
state  Defendant  having  refused  to  pay  a  claim  against  the  old  firm, 
plaintiff  paid  it,  whereupon  he  sued  defendant  therefor,  but  admitted 
that  the  absent  goods  had  never  been  delivered  to  defendant,  and  that 
their  value  exceeded  the  claim  sued  on,  and  also  failed  to  deny  that  he 
had  collected  the  accounts  In  question.  Ueli,  that  plaintiff's  evidence 
established  a  failure  of  consideration,  which  was  a  complete  defense  to 
the  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  John  J.  Gilmartin  against  Herbert  E.  Van  Horn,  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  ahd 
ERLANGER,  JJ. 

Reno  R.  Billingham,  for  appellant. 
Mervyn  WolflF,  for  respondent. 

LEVENTRITT,  J.  The  defense  was  sustained  by  proof  tmcon- 
troverted  and  unimpeachable,  yet  the  plaintiff  has  judgment  A  brief 
review  of  the  testimony  will  lead  to  the  conclusion  that  liie  judgment 
is  the  result  of  mistake  and  oversight. 

Prior  to  July  21,  1906,  the  plaintiff  and  one  Dewell  composed  the 
firm  of  Gilmartin  &  Dewell,  engaged  in  business  as  custom  tailors. 
On  that  day  they  entered  into  a  written  agreement  with  the  defend- 
ant by  which  they  sold  and  bound  themselves  to  deliver  to  him  their 
tailoring  establishment,  "together  with  all  the  stock  of  goods  belong- 
ing to  said  firm,  wherever  situated,  and  all  accounts  now  due  or  to. 
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grow  due  to  said  firm,  together  with  the  good  will  of  said  business." 
In  consideration  therefor  the  defendant  assumed  and  agreed  to  pay 
all  the  existing  indebtedness  of  the  firm.  At  the  time  of  the  sale  the 
entire  stock  of  goods  belonging  to  the  firm  was  not  in  their  place  of 
business  in  this  city,  but  a  very  considerable  portion  thereof  was,  as 
represented  by  the  plaintiff  and  his  partner,  in  Pennsylvania.  Before 
the  agreement  was  executed  the  parties  went  over  the  firm  bodes  with 
a  view  to  ascertaining  its  accounts  receivable.  Among  other  debtors, 
those  books  disclosed  that  one  Coe  owed  the  firm  $25,  and  one  Saun- 
ders owed  $23,  and  the  plaintiff  and  his  partner  told  the  defendant 
that  those  accounts  were  open  and  formed  a  part  of  the  assets  which 
woyld  be  assigned.  Among  the  creditors  of  the  firm  at  the  time  of  the 
sale  was  one  David,  whose  demand  the  defendant  refused  to  honor, 
whereupon  David  sued  the  plaintiff  and  Dewell,  and  recovered  a  judg- 
ment for  $69.79,  which  the  plaintiff  paid. 

Alleging  that  the  defendant's  failure  to  discharge  David's  claim 
constituted  a  breach  of  his  agreement  to  pay  the  firm  debts,  the  plain- 
tiflf  brought  this  action  to  recover  the  $69.79.  The  defense  was  that 
the  consideration  for  the  defendant's  assumption  of  the  liabilities 
failed  to  an  extent  largely  in  excess  of  the  plaintiff's  claim,  by  reason 
of  the  fact  that  the  Pennsylvania  merchandise  had  never  been  deliv- 
ered, and  that  the  accounts  against  Coe  and  Saunders  had  no  ex- 
istence, having  been  collected  by  the  plaintiff.  Upon  the  plaintiff's 
examination  he  admitted  that  the  Pennsylvania  goods  never  came  into 
the  defendant's  possession,  and  that  their  value  far  exceeded  $69.79, 
and,  either  by  direct  admission  or  by  failure  to  deny,  he  conceded  that 
he  had  collected  the  Coe  and  Saunders  accounts. 

The  plaintiff  rested  his  case  on  his  own  testimony,  and,  while  he 
established  his  cause  of  action,  he  at  the  same  time  established  the 
defense.  Although  not  requisite  to  his  right  to  a  judgment,  the  de- 
fendant introduced  the  testimony  of  himself  and  of  Dewell,  the  plain- 
tiff's former  partner.  Their  examination  throughout,  both  direct  and 
cross,  only  tended  to  emphasize  the  facts  supporting  the  failure  of 
consideration  for  which  the  defendant  contended.  Under  the  circum- 
stances disclosed  there  is  no  evidence  to  weigh ;  but  the  case  resolves 
itself  into  a  refusal  of  the  trial  justice  to  recognize  a  defense,  not  only 
abundantly  proven,  but  admitted.  The  judgment  appealed  from  must 
be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


FRANK  V.  CONNOR. 
(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

BB0KI!BS— COIOCIBSIONB— Whxn    EUbnbd. 

A  real  estate  broker,  employed  to  procure  a  purchaser  of  premises  for 
18,000  in  cash  and  assumption  of  two  mortgages,  one  having  two  yean 
to  run  and  the  other  payable  In  installments  extending  over  a  period  of 
seven  years,  procured  a  purchaser  who  agreed  with  the  owner  for  the 
purchase  of  the  premises  and  to  pay  $7,900  In  cash  and  to  assume  the 
mortgages  as  described.    The  mortgages  matured  a  year  earlier  than  had 
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been  represented  by  the  owner.    Tbe  purchaser  Insisted  on  a  formal  cen- 
tract  embodybig  tbe  terms  agreed  on,  and  the  owner  refused  to  execnte 
such  a  contract.    Tbe  purchaser  was  able  to  complete  the  purchase.    Held, 
that  tbe  broker  was  entitled  to  his  commission. 
[JSd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  8,  Brokers,  8!  94-86.J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Morris  Frank  against  Nathan  Connor,  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERI^NGER,  JJ. 

Benjamin  Reass,  for  appellant. 
Amend  &  Amend,  for  respondent. 

LEVENTRITT,  J.  This  is  the  ordinary  action  for  broker's  com- 
mission on  the  sale  of  real  estate.  The  allegations  of  the  complaint 
are  in  efiFect  that  the  defendant  employed  the  plaintiff  to  procure  a 
purchaser  for  the  premises  No.  316  Delancy  street,  in  this  city,  "upon 
specified  terms  and  conditions,"  and  agreeid  to  pay  him  $400  in  the 
event  of  his  success;  that  thereafter  he  rendered  services  which  re- 
stdted  in  the  procuring  of  a  responsible  person  to  buy  on  the  terms  and 
conditions  prescribed,  and  yet  the  defendant  refused  to  pay  the  agreed 
commission. 

Upon  the  trial  of  the  issues  raised  by  a  general  denial  interposed  by 
the  defendant,  the  plaintiff,  in  addition  to  his  own  testimony,  intro- 
duced that  of  a  person  who  was  associated  with  him  in  the  transaction, 
and  that  of  the  proposed  purchaser  and  of  his  attorney.  Their  evi- 
dence showed  that  on  the  10th  of  May,  1906,  the  defendant  employed 
the  plaintiff  to  sell  the  premises  in  question  at  $40,000,  provided  the 
purdhaser  would  pay  $8,000  in  cash  and  would  assume  existing  incum- 
brances, which  consisted  of  a  first  mortgage  for  $23,000,  having  two 
years  to  run,  and  a  second  mortgage  for  $9,000,  payable  in  install- 
ments extending  over  a  period  of  seven  years;  that  the  defendant 
promised  to  pay  him  "1  per  cent.,  $400,"  if  he  procured  such  a  pur- 
chaser; that  eight  days  later  he  introduced  to  the  defendant  one 
Bockar  as  a  prospective  purchaser,  and  that  after  bargaining  the  de- 
fendant agreed  to  sell  and  Bockar  to  buy  the  property  for  $39,900,  to 
pay  $7,900  in  cash,  and  to  assume  the  mortgages  as  described;  tiiat 
thereupon  Bockar  paid  a  deposit  of  $75  to  the  defendant,  who  acknowl- 
edged receipt  in  a  memorandum  wherein  were  recited  the  agreed  pur- 
chase price  and  the  details  of  the  mortgages  as  stated;  that  on  the 
afternoon  of  the  same  day  all  parties  interested  met  for  the  purpose 
of  drafting  and  executing  a  formal  contract,  when  it  was  discovered 
that  each  of  the  mortgages  matured  a  year  earlier  than  had  been  rep- 
resented by  the  defendant;  that  Bockar  expressed  his  willingness  to 
execute  and  deliver  a  contract  embodying  the  terms  which  had  been 
agreed  upon,  but  the  defendant  refused,  refunded  the  $75,  and  de- 
stroyed the  receipt  which  had  been  given  therefor ;  that  Bockar  was 
able  to  complete  the  purchase ;  and  that  no  part  of  the  commission  had 
been  paid,  tfiough  demanded.  With  this  testimony  before  the  court,  a 
motion  to  dismiss  was  granted  for  failure  of  proof. 
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We  have  been  unable  to  discover  wherein  the  proof  failed.  It  em- 
braced all  the  elements  essential  to  establish  the  plaintiff's  right  to  re- 
cover—employment;  the  production  of  a  purchaser,  who  was  ready, 
willing,  and  able  to  enter  into  an  enforceable  contract  in  accordance 
with  all  the  terms  and  conditions  imposed  by  the  defendant ;  and  omis- 
sion to  pay  the  agreed  brokerage.  The  nonexecution  of  a  formal  con- 
tract cannot  defeat  the  plaintiff.  He  did  all  that  was  required  of  him 
— all  that  was  necessary  to  the  earning  of  his  compensaticm.  That 
the  transaction  was  not  consummated  was  due  entirely  to  the  refusal 
of  the  defendant  to  execute  a  contract  containing  the  terms  upon  which 
he  and  the  prospective  purchaser  had  previously  agreed.  This  situ- 
ation was  brought  about  through  the  defendant's  misrepresentations, 
and  he  cannot  shift  the  consequences  of  his  act  Seidman  v.  Rauner, 
51  Misc.  Rep.  10,  99  N.  Y.  Supp.  862. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


<56  MlBC.  Rep.  500.) 

QAKNEE  v.  FORTY-SECOND  ST.,  M.  ft  ST.  N.  AVEL  RX.  00. 

(Supreme  Court,  Appellate  Term.    November  28,  1907.) 

CABBIKRS— StRKET  RaILBOADB— IkJUBT  to   PABSEHaXB— NEaUaKKCS. 

After  a  street  car  had  slackened  ita  speed  to  enable  plaintiff  to  alight, 
flbe  arose  and  wtat  to  the  rear  platform,  where  she  stood 'boldlns  the 
guard  ralL  The  car  was  then  moving  very  slowly,  and  without  coming  to 
a  atop  suddenly  Increased  its  speed,  with  a  Jerk  to  such  a  degree  as  to 
throw  plaintiff  into  the  street  Beld,  that  the  railway  company  was  neg- 
ligent and  liable  for  the  Injuries  plaintiff  sustained. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  voL  0,  Carriers,  |  1206.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Lillian  H.  Gamer  against  the  Forty-Second  Street,  Man- 
hattanville  &  St.  Nicholas  Avenue  Railway  Company.  From  a  Mu- 
nicipal Court  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

James  L.  Quackenbush,  for  appellant 
Walter  S.  Newhouse,  for  respondent 

LEVENTRITT,  J.  The  plaintiff  boarded  one  of  the  defendant's 
north-bound  cars  to  p;o  to  114th  street  When  the  car  passed  113th 
street  the  plaintiff  signaled  the  conductor  to  stop.  Thereupon  the 
conductor  rang  the  bell  and  the  car  slowed  down  as  it  approached 
the  southerly  side  of  114th  street.  As  the  car  slackened  its  speed,  the 
plaintiff  arose  from  her  seat  and  went  to  the  rear  platform.  At  that 
time  the  car  was  moving  very  slowly,  and  had  come  nearly  to  a  stand- 
still. The  plaintiff  stood  on  the  platform,  holding  the  guard  rail  with 
her  hand.  While  in  this  position,  and  before  she  had  made  any  move- 
ment to  alight,  the  speed  of  the  car  was  suddenly  increased  to  such 
a  degree  as  to  throw  the  plaintiff  into  the  street.  The  evidence  of  the 
plaintiff  and  her  witnesses  was  not  controverted. 
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It  is  conceded  that  the  plaintiff  was  justified  in  standing  on  the  rear 
platform  in  readiness  to  alight  But  me  defendant  argues  that  there 
was  no  negligence  on  its  part,  and  seeks  to  support  the  argument  by 
dting  cases  of  persons  injured  by  the  violent  jerking  of  a  car  in  start- 
ir^  or  stopping.  The  decisions  in  these  cases,  however,  proceed  upon 
the  theory  that  a  jerk  may  necessarily  attend  the  starting  and  the  stop- 
ping of  a  car.  That  is  not  the  situation  here  presented,  as  the  car 
had  slowed  down  preparatory  to  stopping,  and  the  plaintiff  was  justi- 
fied in  assuming  that  the  speed  would  be  gradually  reduced  until  the 
car  came  to  a  standstill.  This  distinction  is  clearly  pointed  out  in  the 
case  of  Crow  v.  Metropolitan  Street  Ry.  Co.,  70  App.  Div.  202,  76  N. 
Y.  Supp.  377  (aifirmed  174  N.  Y.  539,  66  N.  E.  1106),  in  this  de- 
^rtment ;  the  facts  being  similar  to  those  disclosed  in  the  case  at  bar. 
There  the  court,  by  McLaughlin,  J.,  say: 

"We  have,  therefore,  evidence  from  which  the  Jury  might  have  fonnd  that 
after  the  plaintiff  had  Indicated  her  desire  to  get  off  the  car,  and  after  the 
rignal  had  been  given  by  the  conductor  to  the  motorman  to  stop  the  car  for 
tbat  purpose,  and  in  obedience  to  that  signal  the  motorman  had  slackened  the 
•peed  of  the  car  preparatory  to  stopping  It,  and  while  the  plaintiff  was  pre- 
paring to  get  off,  the  tfpeed  of  the  car,  without  notice  to  the  plaintiff,  was 
greatly  increased,  and  by  reason  thereof  she  was  thrown  to  the  street  and  In- 
Jnred;  and,  if  such  facts  had  been  found  by  them,  then  they  might  well  have 
foond  tbat  the  defendant  had  not  performed  its  full  duty  to  the  plaintiff. 
After  the  car  had  commenced  to  slow  up  at  her  request,  she  had  a  right  to 
prepare  to  leave  the  car ;  and  she  also  had  a  right  to  assume  that  the  condi- 
tion existing  at  that  time  would  be  continued  until  the  car  had  been  stopped 
and  she  had  been  afforded  an  opportunity  to  get  off." 

The  judgment  must  be  affirmed.    All  concur. 


LBIBOVITZ  V.  UTOPIA  LAND  OO. 
(Supreme  Court,  Appellate  Term,  November  20,  1907.) 

L  PUADino — SlT-On'   and    COURTEBOLAIlf. 

Where,  though  defendant  pleads  "for  a  *  *  *  distinct  defense 
*  *  *  and  as  a  counterclaim,"  no  demand  for  affirmative  relief  Is 
prayed,  plaintiff  Is  relieved  from  the  necessity  of  replying,  and  defend- 
ant should  not  be  required  to  separate  his  pleading  Into  defense  and 
connterclaim. 

2.  SaUX— DEriNITRNBSS. 

Where  an  afBrmatlve  defense  may  apply  to  either  of  two  agreements 
pleaded  by  plaintiff,  plaintiff  Is  entitled  to  have  the  answer  made  more 
definite  and  certain. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig.  vol.  89,  Pleading,  U  117S- 
1196.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  David  Leibovitz  against  the  Utopia  Land  Company. 
From  an  order  requiring  defendant  to  make  its  answer  more  definite 
and  certain,  and  to  separate  a  paragraph  thereof  into  alleged  defense 
and  counterclaim,  defendant  appeals.    Order  modified. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ.  . 
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Wasserman  &  Jacobus,  for  appellant 

Paul  Gross  (Herman  Kahn,  of  counsel),  for  respondent. 

LEVENTRITT,  J.  We  think  the  order  appealed  from  should  be 
modified  by  relieving  the  defendant  from  separating  paragraph  11 
into  alleged  defense  and  counterclaim.  Although  the  defendant  pleads 
"for  a  *  *  *  distinct  defense  *  *  *  and  as  a  counterclaim," 
no  demand  for  affirmative  relief  is  prayed.  This  will  relieve  the  plain- 
tiff from  the  necessity  of  replying.  Acer  v.  Hotchkiss,  97  N.  Y.  395 ; 
American  Guild  v.  Damon,  186  N.  Y.  360,  78  N.  E.  1081.  It  clearly 
appears  that  it  is  intended  to  set  up  an  offset  in  diminution  of  plain- 
tiff's recovery,  and  no  duplicity  is  apparent.  Cable  Flax  Mills  v. 
Early,  72  App.  Div.  213,  76  N.  Y.  Supp.  191. 

In  other  respects  the  order  should  stand.  The  affirmative  defense 
is  indefinite  and  uncertain,  in  that  it  may  apply  to  either  of  two  agree- 
ments pleaded  by  the  plaintiff — one  an  original  contract  in  writing, 
and  the  other  a  further  contract  in  modification  or  substitution  there- 
of. As  the  plea  could  apply  to  either,  the  plaintiff  was  entitled  to 
call  on  the  defendant  for  greater  definiteness  and  certainty. 

The  order  should  be  modified  accordingly,  without  costs  to  either 
party.    All  concur. 


(56  MlBC.  R^.  B86.) 

ISAACS  ▼.  TERRY  &  TEINOH  00. 

(Supreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

1.  Sales— Bbbaoh  of  Bxeoutobt  GoHTBAcrr— IUmicdies  or  Bdtxb. 

A  seller,  on  the  buyer's  breach  of  an  executory  contract  of  sale,  may 
store  the  property  for  the  buyer  and  sue  for  the  price,  or  may  sell  the 
property  as  agent  for  the  buyer  and  recover  any  deficiency,  or  may  keep 
the  property  as  his  own  and  recover  the  difference  between  the  contract 
and  the  market  price. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  48,  Sales,  H  94^- 
946.] 

2.  BLKonoit  or  Reicedies  —  Irconbistbrt  Remedies  —  Bbeaoh  or  Exeoutobt 

OORTBACT  OF   SALE  BT  BUYEB. 

The  remedies  of  a  seller  on  the  buyer's  breach  of  an  executory  ctni- 
tract  of  sale,  consisting  of  storing  the  property  for  the  buyer  and  suing 
tor  the  price,  or  selling  it  as  agent  and  recovering  the  defldency,  or  keep- 
ing the  property  and  recovering  the  difference  between  the  contract  and 
market  price,  are  not  concurrent;  and  a  seller  who  lias  elected  to  pursue 
one  remedy  cannot  thereafter  adopt  a  different  one,  and  an  attempt  to 
recover  the  difference  between  the  contract  and  market  price  bars  an  ac- 
tion for  the  difference  between  the  contract  price  and  the  price  realized 
on  a  sale  as  agoit  of  the  buyer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  18,  Election  of 
Remedies,  f  §  8,  4.] 

S.  Sales— Bbeach  of  Exeoutobt  Oontbaoi^— Cohplairt. 

Where  a  complaint  In  an  action  by  a  seller  for  the  buyer's  breach  of  an 
executory  contract  of  sale  states  a  good  cause  of  action,  and  will  support  a 
recovery  for  the  price,  or  for  any  deficiency  on  a  sale  as  agent  for  tlie 
buyer,  or  for  the  difference  between  the  contract  and  ttie  market  price, 
proof  that  the  seller  sold  the  goods  as  agent  of  the  buyer  and  tliat  the 
■ale  resulted  in  a  deficiency  is  competent,  and  authorizes  a  recovery  for 
the  deficiency. 
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i.  Ftuoiiro— MonoRB  to  Maxx  Moke  Oefinitx  and  Cebtain— Buj.  or  Pab- 
ncuLAss. 

Wbere  a  complaint  in  an  action  by  a  seller  for  the  buyer's  breach  of 
an  ezecntory  contract  of  sale  antborlzes  a  recovery  either  of  the  price, 
or  tbe  deficiency  on  a  aale  as  agent  of  the  bnyer,  or  the  difference  between 
tiie  contract  and  market  price,  the  bnyer  may  compel  the  seller  to  elect 
big  measnre  of  damage  by  moving  to  have  the  complaint  made  definite  and 
certain  or  by  compelling  the  filing  of  a  bill  of  particulars. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  89,  Pleading,  §{  117S- 
U98.] 

&  Apfiai/—Recobd— Questions  Retiswable. 

Where  the  record  of  a  former  action  by  a  seller  for  a  breach  by  the 
bnyer  of  an  executory  contract  of  sale  Is  not  before  the  court,  the  ques- 
tion whether  tbe  evidence  at  the  former  trial  constituted  an  election  by 
the  seller  to  recover  tbe  difference  between  the  contract  and  market  price 
cannot  be  considered. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
H  2911-291S.1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Herman  Isaacs  against  the  Terry  &  Tench  Company. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

See  103  N.  Y.  Supp.  103. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

John  C.  Wait,  for  appellant. 

Herbert  J.  Hindes,  for  respondent. 

LEVENTRITT,  J.  Reduced  to  its  lowest  terms,  the  complaint  al- 
leges that  the  defendant  agreed  to  purchase  and  the  plaintiff  to  sell 
a  certain  quantity  of  iron  beams  at  a  specified  price ;  that  the  plain- 
tifiF  performed  all  the  conditions  on  his  part,  and  was  ready  to  deliver 
the  beams;  but  that  the  defendant  refused  to  accept  them,  "to  the 
dams^  of  the  plaintiff  in  the  sum  of  $1,449."  The  plaintiff  had  a 
recovery  of  $900,  being  the  difference  between  the  contract  price  and 
the  sum  for  whidi  he  sold  the  goods. 

The  only  serious  ground  of  reversal  urged  is  that  the  plaintiff  has 
heretofore  elected  to  keep  the  property  as  his  own,  and  that  he  could 
not,  therefore,  treat  the  t^ams  as  belonging  to  the  defendant,  sell  them 
as  its  agent,  and  recover  the  difference  between  the  contract  price  and 
the  price  realized.  It  is  too  well  settled  to  require  discussion  that  a 
vendor,  upon  the  breach  of  an  executory  contract  of  sale,  has  three«| 
remedies:  (1)  He  may  store  the  property  for  the  buyer  and  sue  for 
the  purchase  price.  (3)  He  may  sell  the  property  as  agent  for  the 
vendee  and  recover  any  deficiency  resulting.  (3)  He  may  keep  the 
property  as  his  own  and  recover  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  delivery.  Van 
Brocklen  v.  Smeallie,  140  N.  Y.  70,  79,  35  N.  E.  415;  Hayden  v. 
Demets,  63  N.  Y.  426;  Mason  v.  Decker,  72  N.  Y.  595,  28  Am.  Rep. 
190.  It  is  also  established  that  these  several  remedies  are  not  con- 
ourent,  and  that,  having  elected  to  pursue  one  remedy,  ttie  vendor 
may  not  thereafter  adopt  a  different  one.  Bridgford  v.  Crocker,  60 
N.  Y.  627;  Gray  v.  Cent  R.  R.  of  N.  T.,  82  Hun,  623,  31  N.  Y.  Supp. 
70iJ 
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It  is  claimed  in  the  case  at  bar  that  on  a  previous  trial,  resulting  in 
a  judgment  in  favor  of  the  plaintiff,  which  was  reversed  on  appeal, 
the  plaintiff  recovered  on  proof  showing  the  difference  between  the 
contract  and  the  market  price.  If  that  were  clearly  established,  there 
would  be  merit  in  the  defendant's  appeal.  Any  aflSrmative  binding 
act  showing  that  the  plaintiff  elected  to  treat  the  goods  as  his  own, 
as  he  necessarily  does  when  he  seeks  to  recover  the  difference  between 
contract  and  market  price,  is  inconsistent  with  an  assertion  of  title  in 
the  defendant  which  is  involved  in  suing  for  the  difference  between 
the  contract  price  and  that  realized  on  a  sale  as  agent  for  the  defendant. 
/"^The  difficulty  with  defendant's  position,  however,  is  that  there  is  no 
evidence  in  the  record  showing  the  election.  The  complaint  as  drawn 
states  a  good  cause  of  action  for  breach  of  contract,  and  would  sup- 
port a  recovery  on  any  of  the  three  theories.  Abb.  Br.  on  PI.  §,  836, 
and  cases  cited ;  Duryea  v.  Rayner,  11  Misc.  Rep.  294,  32  N.  Y.  Supp. 
247.  The  defendant  could  have  compelled  the  plaintiff  to  elect  his 
measure  of  damage  by  moving  to  have  the  complaint  made  definite 
and  certain  or  s^ing  a  bill  of  particulars.  On  the  complaint  the 
proof  of  damage  was  competent.  The  record  on  the  prior  trial  is 
not  now  before  us,  and  hence  we  cannot  pass  on  the  question  whether 
the  evidence  there  adduced  constituted  an  electionj 
The  judgment  must  be  affirmed,  with  costs.    All  concur. 


<121  Aj?p.  Dlv.  378.) 

AROnS  00.  ▼.  HOTCHKISS  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    September  26,  1907.) 

1.  Attobhey  and  Clixni>— Liabilitt  roB  EIxfenses. 

An  attorney's  negotiation  for  work  to  be  done  In  a  lawsuit  Is  the  act 
of  an  agent  for  a  known  principal,  and  for  the  expense  thereof  be  does 
not  become  personally  responsible. 

[Ed.  Note. — For  cases  In  point,  see' Cent.  Dig.  vol.  5,  Attorney  and  Client, 
I8&] 

2.  Save. 

Whether  or  not  at  the  time  of  making  a  contract  by  counsel  for  print- 
ing a  case  In  a  divorce  suit  he  disclosed  the  nature  of  the  cause  and  his 
Interest  therein,  yet  the  case  when  sent  to  the  printer  Is  a  fair  notice  that 
the  suit  Is  one  for  divorce  and  a  purely  personal  action,  in  which  counsel 
could  only  be  Interested  as  such. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  5.  Attorney  and  Client, 
i  3&1 

8.  Sahk. 

The  statonent  by  counsel.  In  negotiating  for  the  printing  of  a  case,  that 
"he  was  personally  Interested  to  have  it  done  cheap  and  wanted  to  know 
what  price,"  cannot  be  construed  as  a  promise  to  pay  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Attorney  and  Client 
i  88.] 

Chester  and  Cochrane,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Argus  Company  against  Henry  D.  Hotchkiss  and 
another.  From  a  judgment  for  plaintiff,  and  an  order  denying  de- 
fendants a  new  trial,  they  appeal.    Reversed,  and  new  trial  granted. 
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The  action  Is  brought  to  recover  the  charges  for  printing  a  case  upon  ap- 
peal to  the  action  of  Halsted  v.  Halsted,  106  N.  Y.  Supp.  — .  The  defend- 
ant HotchklsB  end  William  McMutrle  Speer  were  both  members  of  the  con- 
stltQtlonal  convention  which  met  In  Albany  In  1S94.  Speer  was  at  that  time 
tbe  vice  president  of  the  plaintiff  company.  Both  Hotchklss  and  Speer  were 
attorneys  at  law,  although  Speer  was  not  at  that  time  practicing  the  profes- 
sion. In  a  oonveraatlon  daring  the  summer  of  1804  Hotchklss  told  Speer 
tbat  he  had  a  large  case  that  was  to  be  printed,  and  "that  he  was  personally 
Interested  to  have  It  done  cheap  and  wanted  to'  know  what  price."  Other 
«0DTet8atlons  followed  about  the  size  of  the  case  and  the  price  of  the  printing 
of  It  It  was  agreed  that  the  plaintiff  company  would  print  tbe  case  for  70 
«eots  per  page.  Thereafter  the  case  was  sent  to  the  Argus  Company  and  was 
printed  by  them.  The  total  cost  of  tbe  printing  amounted  to  $1,207.  Of  this 
$950  bad  been  paid  by  the  plaintiff  In  the  case  which  was  printed,  to  wit, 
Charles  S.  Halsted.  The  defendants  were  counsel,  but  not  attomejrs,  for  the 
defoidant  In  the  case  of  Halsted  v.  Halsted,  which  was  an  action  for  di- 
vorce. In  the  trial  court  the  plaintiff  recovered  Judgment  for  the  balance  of 
tbe  bill  remaining  unpaid.  From  the  Judgment  entered  upon  the  verdict  of 
the  Jury,  and  from  an  order  denying  the  defendants'  motion  for  a  new  trial, 
this  appeal  has  been  taken. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Richard  B.  Aldcroftt,  Jr.  (William  S.  Maddox,  of  counsel),  for 
a{>pellants. 
Amasa  J.  Parker,  Jr.,  for  respondent. 

SMITH,  P.  J,  It  was  recognized  upon  the  trial. of  the  action  and 
«  undoubted  law  that  an  attorney's  negotiation  for  work  to  be  done 
in  a  lawsuit  is  the  act  of  an  agent  for  a  known  principal,  and  for  the 
expense  of  that  service  the  agent  does  not  become  personally  responsi- 
ble. Bonynge  v.  Field,  81  N.  Y.  159;  Tudson  v.  Gray,  11  N.  Y. 
408-411;  Covell  v.  Hart,  14  Hun,  252;  Middledith  Co.  v.  Collecre  of 
Dentistry,  31  Misc.  Rep.  259,  64  N.  Y.  Supp.  140;  TVrrel  v.  Ham- 
merstein,  33  Misc.  Rep.  606,  67  N.  Y.  Supp.  717.  Whether  or  not 
«t  the  time  of  the  makmg  of  the  contract  for  the  printing  of  the  case 
defendant  Hotchkiss  revealed  to  Mr.  Speer  the  nature  of  the  case 
and  the  nature  of  his  interest  therein,  when  the  case  was  sent  to  the 
printer  it  was  a  fair  notice  that  the  action  was  one  for  divorce,  a  pure- 
ly personal  action,  in  which  the  defendants  could  only  be  interested 
as  attorneys  or  counsel.  It  was  not  a  case  involving  property  rights, 
in  which  the  defendants  might  have  a  property  interest  which  would 
make  probable  their  entering  into  a  personal  obligation  for  the  pay- 
ment of  these  fees.  Mr.  Speer  must  have  kiiown,  as  all  lawyers 
know,  that  in  this  class  of  cases  usually  the  husband  provides  for  the 
expenses  of  the  litigation  on  behalf  of  the  wife.  In  case  of  failure 
by  the  husband  to  pay  the  same,  neither  the  attorney  nor  the  counsel 
of  the  wife  incurs  any  personal  liability  for  the  expenses  of  a  law- 
suit, unless  by  special  contract.  The  question  is  not  only  what,  in 
fact,  Mr.  Speer  understood  from  the  conversation  with  Mr.  Hotch- 
kiss, but  what  inferences  he  had  the  natural  right  to  draw  therefrom, 
cmsidering  the  fact,  as  it  appeared  to  him  when  the  copy  was  fur- 
nished him,  that  the  action  in  which  the  papers  were  to  be  printed  was 
purely  a  personal  action  between  third  parties  for  divorce.  The  mere 
procurement  of  the  printing  of  a  case  by  counsel  certainly  does  not 
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create  personal  liability.  Nor  can  the  statement  by  Hotchkiss  of  a 
personal  interest  that  tiie  work  be  done  cheaply  be  construed  to  be  a 
special  promise  to  pay  a  debt  for  which  he  would  not  otherwise  be 
liable.  I  am  unable  to  find  any  words  which  would  import  any  in- 
tention on  the  part  of  Hotchkiss,  and  certainly  not  on  the  part  of  Mad- 
dox,  to  be  personally  liable  for  this  debt.  The  judgment  seems  to 
me,  therefore,  wholly  unsupported  by  the  evidence,  and,  with  the  or- 
der, should  be  reversed,  and  a  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event 

SEWELL,  J.,  concurs.    KELLOGG,  J.,  concurs  in  result    CHES- 
TER and  COCHRANE,  JJ.,  dissent 


(56  Mlac.  Bep.  164.) 

XfTNA.  LIFE  INS.  00.  T.  NORTH  STAA  MINBS  00. 

(Supreme  Court,  Special  Term,  New  Tork  County.    October,  1907.) 

1.  InSUBANOS}— LlABIUTT  INSUBAHOB— AOTION  rOB  PBEmTJl£8— OotmrEBCLAnt. 

In  tin  action  to  recover  premiums  under  a  liability  Insurance  poli(7, 
an  answer  setting  up  a  conuterclalm  for  Insurance  for  injuries  to  plain- 
tllTB  employes  Is  snbject  to  demurrer,  where  it  does  not  set  out  the  insur- 
ance contract,  nor  facts  from  which  the  court  may  Infer  that  such  a 
contract  was  entered  Into. 

2.  Plxadirg — Dkitdbreb  to  Countxboi.aix. 

A  demurrer  to  a  counterclaim  does  not  bring  up  defects  In  the  original 
complaint  but  is  to  be  determined  on  the  sufficiency  of  the  counterclaim. 

Action  by  the  JEtna  Life  Insurance  Company  against  the  North 
Star  Mines  Company.  Demurrer  to  countercuiim  sustained,  with 
leave  to  amend.  » 

See  106  N.  Y.  Supp.  645. 

E.  Sidney  Berry,  for  plaintiff. 
Joseph  H.  Choate,  Jr.,  for  defendant 

BISCHOFF,  J.  The  action  is  brought  to  recover  a  certain  premium 
alleged  to  be  due  upon  four  policies  of  liability  insurance;  and  the 
answer,  after  denying  certain  averments  of  the  complaint,  sets  up  two 
counterclaims.  The  second  counterclaim  is,  apparently,  based  upon 
some  provisions  of  two  of  the  policies,  whereby  the  defendant  deems 
itself  entitled  to  collect  insurance  for  injuries  to  its  employes,  "as 
trustee"  for  the  injured  persons.  A  demurrer  is  interposed  to  this 
counterclaim  for  insufficiency  in  substance,  and  also  upon  the  ground 
that  it  is  not  a  counterclaim  of  the  character  specified  in  section  501  of 
the  Code  of  Civil  Procedure,  in  that  the  cause  of  action  upon  which 
it  is  based  did  not  accrue  to  the  defendant  in  its  individual  capacity, 
but,  at  best  as  trustee,  which  is  not  the  capacity  in  which  it  is  sued  in 
this  action.  I  must  hold  that  the  allegations  of  the  counterclaim  are 
not  suffident;  and,  no  right  of  recovery  being  set  forth,  the  question 
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as  to  the  character  of  the  claim  under  section  501  of  the  Code  becomes 
immaterial. 

Except  so  far  as  may  be  found  m  paragraphs  1,  4,  and  5  of  the  an- 
swer, which  are  repeated  as  a  part  of  the  counterclaim,  nothing  is 
stated  which  indicates  that  any  contract  whatever  was  entered  into  be- 
hveen  these  parties,  as  a  matter  of  substantial  fact.  The  body  of  the 
counterclaim  is  devoted  to  the  statement  that  injuries  were  sustained 
by  the  employes,  and  contains  no  reference  to  the  agreement  other 
than  that  the  defendant  demanded  payment  of  the  sums  which  "under 
the  terms  of  the  said  policies  this  plaintiff  had  agreed  to  pay."  Here 
there  is  nothing  but  the  bare  conclusion  that  the  plaintiff  had  "agreed" 
to  pay  something  by  the  terms  of  the  "said  policies" ;  and  this  is,  obvi- 
ously, no  averment  that  a  contract  had  been  entered  into.  Turning  to 
the  first,  fourth,  and  fifth  paragfraphs  of  the  answer,  stated  to  be  real- 
leged as  part  of  the  counterclaim,  there  is  found  in  paragraph  1  sim- 
ply a  denial  that  the  policies  were  in  force  during  the  periods  stated  in 
the  complaint.  Paragraph  4  contains  merely  a  denial  that  any  sum  is 
due  to  the  plaintiff  for  premiums,  and  paragraph  5  states  that : 

"Under  the  terms  of  the  said  contract  of  liability  insurance  allefced  In 
paragraph  3  of  the  complaint,  •  *  •  the  platntlCT  agreed  to  Insure  the 
defendant  as  trustee  for  the  employes  enumerated  In  the  schedules  attached 
to  said  policies,  against  bodily  Injuries,"  etc. 

A  counterclaim  must  be  complete  in  itself,  and  it  has  been  held  that 
the  mere  reference  to  precedmg  paragraphs  of  a  pleading  does  not 
suffice  to  incorporate  the  matter  so  referred  to  as  part  of  the  new 
statement  Wallace  v.  Jones,  68  App.  Div.  191,  74  N.  Y.  Supp.  116. 
But,  if  the  first,  fourth,  and  fifth  paragraphs  of  this  answer  are  read 
into  the  counterclaim,  still  the  defect  of  substance  is  not  cured.  Cer- 
tainly the  first  and  fourth  paragraphs  set  forth  no  agreement,  and  the 
fifth  paragraph,  while  referring  to  certain  contracts  alleged  in  the  third 
paragraph  of  the  complaint,  does  not  admit  the  averments  of  the  lat- 
ter, nor  incorporate  them  as  a  part  of  the  answer.  At  -best,  there 
is  the  statement  that  "under  the  terms"  of  certain  instruments  the 
plaintiff  "agreed"  to  insure  the  defendant  for  certain  purposes;  but 
this  is  (Hily  a  conclusion  of  law,  which  the  demurrer  does  not  admit. 
The  fact  of  the  making  of  an  enforceable  agreement  involves  the  meet- 
ing of  the  minds  of  the  parties  for  some  consideration ;  and  the  aver- 
ments of  the  pleading  must,  directly  or  by  reasonable  inference,  dis- 
close the  presence  of  a  consideration.  Burnet  v.  Bisco,  4  Johns.  235 ; 
Baylies'  Code  PI.  135,  §  20;  Bliss,  Code  PI.  §  268.  Here  there  is 
not  only  a  failure  to  state  facts  from  which  the  court  may  infer  that 
an  actual  agreement  was  entered  into,  but  by  the  first  paragraph  of  the 
answer,  incorporated  in  the  counterclaim,  the  defendant  denies  that 
the  policies,  which  alone  are  referred  to,  were  in  force  during  the  ap- 
pr<^riate  period.  It  is  true  that  this  denial  is  with  reference  to  a  con- 
tusion of  law,  but  it  serves  to  harmonize  with  the  generally  insuffi- 
cient character  of  the  counterclaim  in  its  omission  of  necessary  sub- 
stantive allegations. 

But  the  defendant  contends,  if  the  counterclaim  be  insufficient,  still 
the  demurrer  should  be  overruled  because  the  complaint  is  defective 
in  matter  of  substance.     Without  passing  upon  the  question  of  the 
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sufficiency  of  the  complaint,  it  is  enough  to  say  that  the  rule  that  a  de- 
murrer reaches  the  first  bad  pleading  does  not  apply  to  a  demurrer 
interposed  to  a  counterclaim.  Where  there  is  a  demurrer  to  a  defense, 
the  demurrer  may  reach  back  to  the  complaint  to  which  the  defense  is 
interposed ;  but  a  counterclaim  is  in  the  nature  of  a  cross-action,  and, 
having  no  relation  to  the  issue  raised  upon  the  averments  of  the  com- 
plaint, the  sufficiency  of  the  cross-demand  is  to  be  determined  as  an 
independent  matter.  The  rule  is  well  stated  in  thfe  case  of  Andersoa 
Building,  etc.,  Co.  v.  Thompson,  88  Ind.  405,  as  follows: 

"A  cross-complaint  or  connterclalm  Is  not  a  defoise  to  the  plaintiff's  action ; 
but  It  Is  a  croBS-actlon  by  the  defendant  against  the  plaintiff,  and  It  must 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  It  must  be  beld  bad 
on  a  demurrer  thereto,  for  want  of  facts,  whetber  the  original  complaiut 
be  good  or  bad.  In  other  words,  It  cannot  be  said  that  a  bad  cross-complaint 
or  counterclaim  Is  good  enough  merely  because  the  original  complaint  does- 
not  state  facta  sufficient  to  constitute  a  cause  of  action.  A  demurrer  to  a 
cross-complolnt  or  counterclaim,  for  the  want  of  sufficient  facts  therein,  does 
not  search  the  record,  as  would  such  donurrer  to  an  answer,  and  fasten  up- 
on an  insufficient  complaint" 

The  question  was  also  considered  in  Wheeler  v.  Curtis,  11  Wend. 
653,  with  the  same  result.  Similarly,  a  demurrer  to  an  answer  in 
abatement  does  not  search  the  record,  as  has  been  held,  because  such 
an  answer  is  not  addressed  to  the  complaint  (Shaw  v.  Dutcher,  19- 
Wend.  216;  Goldsmith  v.  Chipps,  154  Ind.  28,  55  N.  E.  855)  ;  a  char- 
acteristic which  is  quite  as  forceful  in  the  instance  of  a  demurrer  to  a 
counterclaim.  To  permit  the  defendant,  upon  a  demurrer  to  his  insuffi- 
cient counterclaim,  to  attack  the  complaint,  the  averments  of  which 
are  elsewhere  in  his  answer  placed  in  issue,  would  be  to  permit  him,  in 
effect,  to  answer  and  demur  to  the  same  pleading;  and  it  is  this  cir- 
cumstance which  has  been  deemed  a  sufficient  reason  for  limiting  the 
general  rule  that  a  demurrer  searches  the  record  to  cases  other  than 
those  where  the  demurrer  is  aimed  at  a  cross-demand.  See  6  Encyc. 
PI.  &  Pr.  332;  Wheeler  v.  Curtis,  supra;  Miller  v.  Maxwell.  16 
Wend.  23.  This  counterclaim  is  not  designated  as  a  defense;  hence 
the  possible  question  of  its  sufficiency  as  such,  because  of  the  incorpo- 
ration of  denials,  is  not  involved,  and,  for  the  reasons  stated,  I  must 
hold  that  it  is  insufficient  in  substance. 

Demurrer  for  insufficiency  sustained,  with  costs,  with  leave  to  the 
defendant  to  amend  upon  payment  of  costs  within  20  days. 

Demurrer  sustained,  with  costs,  with  leave  to  defendant  to  amend 
upon  payment  of  costs  within  20  days. 


(56  Misc.  Rep.  477.) 

BLUMBERQ  v.  STERLING  BRONZE  CO. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

1.  Bbokxbs— Actions  fob  Comuissiors  —  Instbuctions  —  Stabtinq  Nkgotia- 

TIONS. 

In  an  action  for  commissions  for  securing  a  certain  order  for  lighting 
fixtures,  where  plaintiff  claimed  that  a  revocation  of  the  agreement  was 
made  in  bad  faith  by  defendant  to  avoid  paying  the  commission,  and 
subsequent  to  the  revocation  the  contracts  were  secured  by  defendant,  an  . 
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Instrnctlon  tbat  if  tbe  contracts  were  tbe  result  of  negotiations  started 
by  plaintiff  he  should  recover  was  erroneous,  since  it  was  necessary  tbat 
lie  Bhonld  have  been  tbe  procuring  cause  of  the  sale,  and  merely  starting 
tbe  negotiations  was  not  enough. 
[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  8,  Brokers,  §  69.] 

i.  TUAIi—EBBOBS  ClTBED— iNSTBUOnOKB. 

Tbe  error  In  the  charge  was  not  cured  by  a  sabsequent  charge  that  in 
order  to  recover  plaintiff  must  prove  by  a  preponderance  of  the  evidence 
that  it  vfus  through  bis  efforts  and  influence  tbat  defendant  obtained  tbe 
order,  since  at  most  tbe  latter  instruction  created  a  confusion,  which  per- 
mitted tbe  Jury  to  apply  conflicting  principles  of  law  at  their  discretion. 

[Ed.  Note.— For  cases  In  point,  see  C«it.  Dig.  vol.  46,  Trial,  g§  705-718.J 

i.  SAUB— POBTIOIf    OF   INSTBUCTIOH    REQUESTED. 

The  fact  tbat  an  objectionable  Instruction  is  bnt  part  of  the  main  re- 
quest to  charge  is  unavailing,  where  tbe  objectionable  portion  is  unrelated 
to  tbe  remainder  and  Is  clearly  stated  in  the  disjunctive  as  a  separate- 
and  distinct  principle. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Alexander  J.  Blumberg  against  the  Sterling  Bronze  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed^ 
and  new  trial  ordered. 

Aigued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Simpson^  Werner  &  Cardozo,  for  appellant. 

Wales  r .  Severance,  for  respondent 

LEVENTRITT,  J,  In  March,  1906,  the  defendant  employed  the 
plaintiff  as  its  agent  to  effect  the  sale  of  certain  lighting  fixtures  for 
use  in  the  new  store  of  B,  Altman  &  Co.,  then  m  process  of  con- 
struction. The  contract  of  employment  is  represented  by  two  let- 
ters, which  passed  between  the  parties  and  which  read  as  follows: 

"March  28,  1905. 

"Mr.  A.  J.  Blumberg,  No.  91  Wall  Street,  New  Tork  City— Dear  Sir:  If 
tlirongh  your  efforts  and  influence  we  obtain  the  order  for  the  lighting  fixtures 
Kqoired  for  tbe  new  store  of  B.  Altman  &  Ck).,  we  will  agree  to  pay  you  a 
mmmlBsion  of  seven  and  one-half  (7%%)  per  cent  on  the  net  amount  of  the 
ooDtract  providing  same  Is  secured  on  our  standard  prices.  If  it  should  be 
necessary  for  us  to  reduce  these  prices  in  order  to  secure  tbe  work,  it  is 
BDclerstood  that  the  amount  of  your  commission  will  be  proportionately  re- 
dnced.  Said  commission  to  be  paid  to  yon  pro  rata  as  payments  for  fixtures 
ire  received  from  B.  Altman  ft  Ckx 

"Tours  tmly.  Sterling  Bronze  Company. 

"To  A.  J.  BInmberg.    (B.  W.)" 

"New  Tork,  March  28,  1905. 
"Sterling  Bronze  Company,  Nos.  107-113  West  26th  Street  City—Gentle- 
men:   Tour  agreement  of  March  28th  regarding  tbe  contract  for  the  light- 
ing flztures  for  the  new  store  of  Messrs.  B.  Altman  ft  Co.,  Is  hereby  accepted. 
All  prior  agreements  are  void.        Tours  truly, 
"(A.  J.  B.)  A.  J.  Blumberg." 

In  January,  1906,  the  agreement  was  canceled  by  the  defendant  in 
writing  as  follows : 

"January  24,  190a 

"Mr.  A.  3.  Blumberg,  91  Wall  Street  New  Tork — My  Dear  Mr.  Blumberg; 
We  have  dropped  tbe  Altman  fixtures  proposition  entirely.    Mr.  Grey,  who- 
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was  attending  to  dila  matter  for  us.  Is  no  Icmger  In  oar  employ-  Tberefor« 
we  are  doing  notblng  further  regarding  the  flxtnres,  and  thought  it  best  to 
advise  yon,  aa  the  agreement  we  had  with  you  is  now  cancded.  Hoping  to 
see  yon  some  time  In  the  near  fotnxe,  I  am  yours  very  truly, 

"Sterling  Bronze  Company, 
"P.  W.  T.  F.  W.  ToUey." 

Thereafter  negotiations  were  resumed  between  the  defendant  and 
B.  Altman  &  Co.,  which  resulted  in  the  defendant  being  awarded  the 
contracts.  Upon  a  refusal  of  his  demand  for  commissions  the  plain- 
tiff brought  this  action.  The  plaintiff  alleged  performance  of  the  con- 
tract of  emgloyment,  and  tried  his  case  upon  the  theory  that  the  revo- 
cation of  the  agreement  by  the  defendant  was  in  bad  faith  and  with 
the  intent  to  deprive  him  of  his  commissions  and  thereby  reap  the 
benefit  of  his  labor  at  a  time  when  that  labor  was  about  to  prove  ef- 
fectual. 

Irrespective  of  the  uncertainty  of  the  plaintiff's  proof  of  perform- 
ance, we  deem  it  necessary  on  this  appeal  to  refer  only  to  an  excep- 
tion which  brings  up  the  propriety  of  a  request  charged  by  the  learned 
trial  justice.  The  case  was  submitted  to  the  jury  upon  the  theory  of 
performance  outlined  in  the  complaint,  and  the  jury  were  left  to  de- 
termine whether  the  plaintiff  was  the  procuring  cause  of  the  sale  to 
Altman  &  Co.  At  the  conclusion  of  a  charge  to  which  no  criticism 
could  be  made  the  court  at  the  request  of  the  plaintiff  charged  as 
follows : 

"If  the  Jury  believe  that  the  contracts  betweoi  the  defendant  and  B.  Alt- 
man  &  Co.  were  the  result  of  negotiations  started  by  this  plaintiff,  the  plain- 
tiff is  entitled  to  a  verdict" 

This  we  think  was  erroneous.  It  matters  not  that  the  plaintiff  may 
have  started  negotiations  which  resulted  in  a  sale,  if  he  was  not  the 
procuring  cause  of  the  sale.  D<Miovan  v.  Weed,  182  N.  Y.  43,  74  N. 
E.  563.  In  that  case  a  request  to  charge  similar  to  the  one  here 
under  consideration  was  declared  to  be  erroneous,  and  the  principle 
there  enunciated  was  founded  on  the  decision  in  Sibbald  v.  Bethlehem 
Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441,  where  the  court,  by  Finch, 
J.,  say: 

"If  the  broker  has  already  planted  the  seed,  which  afterwards  grows,  and 
they  take  the  fruits  of  it,  he  is  entitled  to  a  commission,  not  because  they 
could  not  revoke  the  authority,  but  because  the  question  is  whether  what  he 
has  alread^  done,  whether  the  crop  he  has  already  sown,  comes  up  and  ripens. 
•  •  •  And  In  such  events  it  matters  not  that  after  his  (the  broker's) 
failure,  and  the  termination  of  his  agency,  what  he  has  done  proves  of  use 
to  the  principal.  In  a  multitude  of  cases  that  must  necessarily  result  He 
may  have  introduced  to  each  other  parties  who  otherwise  would  have  never 
met  He  may  have  created  impressions  which,  under  later  and  more  favorable 
idrcumstances,  naturally  lead  to  and  materially  assist  in  the  consimimatlon  of 
a  sale.  He  may  have  planted  the  very  seeds  from  which  others  reap  the 
harvest    But. all  that  gives  him  no  claim." 

The  vice  in  this  portion  of  the  charge  was  not  cured  by  a  subsequent 
charge  at  the  defendant's  request  that: 

"In  order  to  recover  In  this  action  the  plaintiff  must  prove  by  a  preponder^ 
ance  of  evidence  that  it  was  through  bis  efforts  and  influence  that  the  de- 
fendant obtained  the  order  for  the  lighting  flztures  required  for  the  new  store 
«f  B.  Altman  &  Co." 
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At  most  the  latter  created  a  confusion,  which  permitted  the  jury 
to  ^)ply  conflicting  principles  of  law  at  their  discretion.  The  fact  that 
the  portion  of  the  charge  referred  to  is  but  a  part  of  the  main  request 
to  charge  is  unavailing,  since  the  objectionable  paragraph  is  unrelated 
to  the  remainder  of  the  request,  and  is  clearly  stated  in  the  disjunctive 
as  a  separate  and  distinct  principle.  It  follows  that  the  error  com- 
mitted by  the  learned  justice  calls  for  a  new  trial. 

Jud^^ment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


(j6  Misc.  B«p.  6M.)       • 

liEKAS  et  aL  t.  SCUWABfl^ 

(Supreme  Oonrt,  Appellate  Term.    November  20,  1907.) 

L  SaLSS— PXBTOSIIAZTCV    OT   GONTBACT— TENDEB. 

Wbere  the  conduct  of  a  buyer  of  goods  Is  equivalent  to  notice  to  the 
other  party  that  he'  will  not  comply  with  the  contract  on  his  part,  a  ten- 
der by  the  other  party  Is  not  necessary  as  a  condition  precedent  to  a 
recovery  for  breach  of  the  contract 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  4S,  Sales,  (  1087.] 
2.  Savb— Breach — Mbasttbe  or  Damages. 

Where  personal  property  was  sold,  of  which  only  i>art  was  delivered, 
and  the  buyer  refiued  to  take  the  remainder,  the  seller  was  entitled  to 
bold  the  undelivered  part  for  the  buyer  and  sue  for  the  whole  purchase 
price,  or  to  hold  them  for  his  own  use  and  sue  for  the  difference  between 
tbe  contract  price  and  the  market  value  at  the  time  and  place  of  de- 
livery. 
S.  Baio— QxTEsnoHS  roB  Jubt. 

In  an  action  for  breach  of  contract  for  the  sale  of  goods,  evidence  con- 
sidered, and  held  sn£BcIent  to  take  to  the  Jury  the  question  of  the  mailiet 
value  of  the  goods  at  the  time  and  place  of  delivery. 

i.  BAltX. 

In  an  action  for  breach  of  contract  of  sale  of  goods,  evidence  con- 
sidered, and  Jield  sufficient  to  take  to  the  Jury  the  question  as  to  whether 
the  buyer  refused  to  accept 
5.  Saub— Sale  bt  Sauflk. 

In  an  action  for  breach  of  contract  of  sale  of  goods,  evidence  con- 
sidered, and  held  sufficient  to  take  to  the  Jury  the  question  of  whether  the 
goods  sold  were  damaged  and  not  according  to  sample. 
&  TuAL— Taxing  Case  fbom  Jubt. 

Where,  In  any  view  of  tbe  evidence,  a  verdict  might  have  properly 
been  rendered  for  the  plaintifT,  or  If  there  were  questions  of  fact  which 
might  have  been  determined  for  plaintiff,  and  which,  if  determined  in  his 
favor,  would  have  entitled  him  to  recover,  the  case  should  not  be  taken 
from  the  Jury. 

[Ed.  Not& — For  cases  In  point  see  C!«it  Dig.  vol.  46,  Trial,  {  320.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  George  Lekas  and  another  against  Charles  Schwartz. 
From  a  judgment  for  defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Henry  Hoelljes,  for  appellants. 
Albert  A.  Hovell,  for  respondent 
10TN.X.8.— 10 
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GILDERSLEEVE,  P.  T.  The  action  was  tried  before  the  court 
with  a  jury,  and  the  complaint  was  dismissed.  Plaintiffs  appeal.  On 
or  before  December  84,  1906,  defendant  called  at  plaintiffs'  store  and 
examined  five  or  six  cases  of  figs,  which  he  found  in  good  condition, 
and  on  December  24,  1906,  he  made  the  following  contract  in  writing, 
viz.  : 

"This  Is  to  certify  I  have  this  24th  day  of  December,  1906,  bought  from 
Messrs.  Lekas  &  Drlvas  [plalntilTs],  17  Roosevelt  St..  dty,  100  cases  of  string 
flgs  at  5%^  per  pound,  to  be  delivered  at  my  store,  87  Ludlow  St,  from  to-day 
until  the  16th  of  February,  1907,  value  of  which  to  be  paid  10  days  after  de- 
livery of  the  goods." 

Plaintiffs'  testimony  shows  substantially  this  state  of  facts,  viz.: 
Thirty  cases  were  delivered  to  defendant,  who  accepted  and  paid  for 
the  same.  Thereafter  the  defendant  called  at  plaintiffs'  place,  and 
stated  that  he  would  not  take  any  more  figs  because  they  were  dam- 
aged.   Plaintiffs'  bookkeeper  replied: 

"We  will  change  them  for  you.  Tou  have  signed  the  contract,  and  yon 
must  take  the  figs." 

The  defendant  said: 

"Tou  try  to  sell  the  flgs,  and.  If  you  can,  sell  the  balance  of  them." 

Defendant  took  some  figs  out  of  a  case  in  plaintiffs'  store  and  said : 
"I  can't  use  any  more  of  your  figs.    Th^  are  damaged." 

This  statement  was  true  as  to  these  particular  figs,  as  the  figs  which 
defendant  showed  plaintiffs'  bookkeeper  had  been  damaged  by  being 
kept  in  a  hot  cellar;  but  whether  these  were  some  of  the  figs  which 
had  been  sold  to  defendant  does  not  appear.  Defendant  said  he  could 
not  use  any  more  figs  like  those ;  that  tiiey  must  be  according  to  sam- 
ple. The  remaining  70  cases  were  never  delivered,  because  defendant 
never  gave  any  order  for  them,  the  bookkeeper  says.  The  market 
value  of  figs  on  February  15, 1906,  had  fallen  from  5%  cents  a  pound, 
which  was  also  the  contract  price,  to  3i^  cents  a  pound,  making  the 
difference  on  the  70  cases  amount  to  $118.12,  according  to  plaintiffs' 
testimony.  One  of  the  plaintiffs  states  that  the  figs  were  sold  on  sam- 
ple, and  that  the  samples  shown  defendant  were  good  figs,  and  fair 
samples  of  the  rest,  but  that  defendant  did  not  examine  all  of  the  100 
cases,  but  only  5  or  6  of  them.  Some  time  in  January,  1906,  plaintiff 
went  to  defendant's  store  and  asked  him: 

"Shall  I  send  yon  the  balance  of  the  figs?" 

Defendant  replied: 

"I  don't  want  them.  Th^  don't  look  very  good.  They  are  damaged.  I 
don't  like  the  quality." 

He  said  he  would  not  take  them  at  the  price ;  that  he  had  bought 
them  elsewhere  at  4i^  cents  to  4^  cents.  A  fig  dealer  named  Calo- 
geras  swears  he  examined  samples  from  the  100  cases  sold  to  defend- 
ant by  plaintiffs  and  that  they  were  good  figs.  He  picked  out  five 
boxes  at  random  from  the  lot  for  examination.  The  defendant  de- 
nies the  fall  in  market  value  of  figs,  as  claimed  by  plaintiffs,  and 
swears  that  the  figs  were  damaged  and  of  poor  quality.    He  also  de- 
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nies  that  plaintifiFs  ever  offered  to  send  the  remaining  70  cases  of 
figs,  and  claims  that  he  never  refused  to  accept  the  balance,  if  the 
figs  were  according  to  sample.  Another  witness  was  called  by  defendant 
to  show  that  plaintiffs'  evidence  as  to  the  market  value  of  the  figs  on 
February  16,  1906,  was  incorrect  At  the  end  of  the  whole  case  de- 
fendant moved  to  dismiss  the  complaint,  and  plaintiffs  asked  to  have 
the  issues  submitted  to  the  jury.  The  court  refused  to  grant  the 
plaintiffs'  motion,  and  dismissed  the  complaint. 

It  seems  to  us  that  the  plaintiff  made  out  a  prima  fade  case,  and 
that  the  issues  of  fact  raised  by  the  conflict  of  proof  should  have  been 
left  to  the  jury  to  decide.  The  main  argument  in  support  of  the  dis- 
missal of  the  complaint  is  the  failure  to  show  a  tender  of  the  goods  to 
the  defendant  on  or  before  February  15,  1906.  The  rule  is  that,  in 
cases  where  by  the  terms  of  the  contract  the  acts  of  the  parties  are 
to  be  concurrent,  it  is  the  duty  of  one  who  seeks  to  maintain  the  ac- 
tion for  breach  of  contract,  either  by  way  of  damages  for  the  nonper- 
formance or  for  the  recovery  of  money  paid  thereon,  not  only  to  be 
ready  and  willing  to  perform  on  his  part,  but  he  must  demand  per- 
formance from  the  other  party ;  but  the  qualifications  to  this  rule  are 
to  be  found  in  cases  where  the  necessity  of  a  formal  tender  or  demand 
is  obviated  by  the  acts  of  the  party  sought  to  be  charged,  as  by  his  ex- 
press refusal  in  advance  to  comply  with  the  terms  of  the  contract  in 
that  respect,  or  where  it  appears  that  he  has  placed  himself  in  a  posi- 
tion in  which  performance  is  impossible.  Ziehen  .v.  Smith,  148  N.  Y. 
•  558-561,  42  N.  E.  1080.  Where  the  acts  or  declarations  of  a  party 
are  equivalent  to  notice  to  the  other  party  that  he  does  not  intend  to 
comply  with  the  terms  of  the  contract  on  his  part  and  perform  the 
contract,  a  tender  by  the  first  party  is  not  necessary.  Cornell  v.  Fox, 
95  App.  Div.  73,  88  N.  Y.  Supp.  482 ;  Comwell  v.  Haight,  21  N.  Y. 
462;  Stokes  v.  Mackay,  147  N.  Y.  235,  41  N.  E.  496.  The  plaintiffs 
say,  as  we  have  seen,  that  the  defendant  told  them  in  January  that 
he  would  not  take  the  figs,  and  plaintiffs'  bookkeeper  swears  that  de- 
fendant told  him  the  same  thing,  although  the  bookkeeper  offered  to 
have  the  figs  changed  if  defendant  objected  to  the  particular  lot  sold. 
So  far  as  defendant  denies  a  refusal  to  accept  the  figs,  an  issue  of  fact 
is  raised  that  should  have  been  submitted  to  the  jury. 

Whether  or  not  the  figs  sold  were  damaged  and  not  according  to 
sample  was  also  a  question  of  fact  for  the  jury.  The  fact  that  plaintiffs 
kept  the  70  cases  does  not  deprive  them  of  their  right  of  action ;  for, 
when  the  vendee  of  personal  property  under  an  executory  contract  of 
sale  refuses  to  complete  his  purchase,  the  vendor  may  keep  the  arti- 
cles for  him  and  sue  for  the  entire  purchase  price,  or  he  may  keep  the 
property  as  his  own  and  sue  for  the  difference  between  the  contract 
price  and  the  market  value  of  the  goods  at  the  time  and  place  of  deliv- 
ery. Ackerman  v.  Rubens,  167  N.  Y.  408,  60  N.  E.  750,  53  L.  R.  A. 
867,  82  Am.  St.  Rep.  728 ;  Moore  v.  Potter,  155  N.  Y.  486,  60  N.  E. 
271,  63  Am.  St  Rep.  692.  The  plaintiffs  adopted  the  latter  remedy, 
and  the  difference  in  the  estimates  of  plaintiffs  and  defendant  as  to 
the  market  value  was  another  question  of  fact  for  the  jury.  The  rule 
is  that  if  in  any  view  of  the  evidence  a  verdict  might  have  properly 
been  rendered  ror  the  plaintiff,  or  if  there  were  questions  of  fact  which 
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might  have  been  determined  for  plaintiff,  and  which,  if  determined  in 
his  favor,  would  have  entitled  him  to  recover,  the  case  should  not 
be  taken  from  the  jury.  Pratt  v.  Ins.  Co.,  130  N.  Y.  212,  29  N.  E.  117; 
Greene  v.  Miller,  74  Hun,  271,  26  N.  Y.  Supp.  425, 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event. 

LEVENTRITT  and  ERLANGER,  JJ.,  concur  in  the  result 

(S6  Misc.  Bep.  579.) 

BPSTEIN  et  al.  ▼.  GOHBN  et  al. 

(Suiireme  Court,  Appellate  Term.    November  29,  1907.) 

L  Pleading — Issues,  Pboof,  ahd  Vabiance. 

A  plaintiff  can  recover  only  secundum  allegata  et  probata. 

[Ed.  Note. — VoT  cases  in  point,  see  Cent  Dig.  toL  39,  Pleading,  §  1300.1 

2.  Saue. 

Where  a  complaint  set  forth  an  ordinary  contract  of  bailment,  plaintiffs 
alleging  that  tbey  gave  a  horse  into  the  custody  of  defendants,  who 
promised  to  return  it,  but  refused  to  do  so,  and  it  was  shown  that  tlie 
borse  had  died,  plaintiffs  were  not  entitled  to  recover  on  proof  of  an  ex- 
press promise  by  defendants  to  stand  good  for  the  horsa 
S.  Appeal— AuENDHERTS  to  Pleadings. 

Where  plaintiffs  failed  to  prove  the  cause  of  action  alleged,  and  proper 
objections  were  made  by  defendants  on  the  trial,  and  no  amendment  of 
the  convlaint  was  asked  for,  a  Judgment  for  plaintiffs  on  a  cause  of  ac- 
tion not  alleged  could  not  be  sustained  on  appeaL 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  8,  Appeal  and  Error, 
§t  2621,  2622.] 

4,  Pleading— Akenduent—Oonfobmino  Pleadings  to  Pboof. 

After  trial  the  pleadings  cannot  be  conformed  to  the  proof. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  39,  Pleading,  {  (XS-l 

Appeal  from  City  Court  of  New  York,  Special  Term, 

Action  by  Henry  Epstein  and  another  against  Isaac  Cohen  and 

others.    Judgment  for  plaintiffs,  and  defendants  appeal.    Reversed. 
Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 

ERLANGER,  JJ. 

Thomas  J.  O'Neill,  for  appellants. 
Nathan  Tolk,  for  respondents. 

LEVENTRITT,  J.  This  case  was  tried  and  submitted  to  the  jun,- 
on  a  theory  not  sanctioned  by  the  pleadings.  As  the  defendants  pre- 
served their  rights  by  proper  motions  and  exceptions,  the  variance 
is  fatal  and  calls  for  a  reversal.    The  complaint  alleges : 

"That  on  or  about  the  14th  day  of  September,  1900,  the  plaintiffs  •  •  • 
at  the  request  of  the  defendants  •  •  •  gave  into  the  care  and  custody  of 
tiiese  defendants  a  certain  mare,  which  these  defendants  promised  and  agreed 
to  return  in  the  evening  of  the  said  date ;  *  •  •  that  the  defendants  have 
not  returned  •  •  •  the  said  mare,  although  the  plaintiffs  demanded  same 
from  them,  •  •  •  and  failed,  neglected,  and  refused  to  return  the  said 
mare." 
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The  answer,  in  addition  to  a  general  denial,  sets  up  as  a  separate 
defease  that  the  defendants  hired  the  horse  from  the  plaintiflfs,  and 
that  it  died  during  the  period  of  hiring  without  any  negligence  on 
their  part. 

Phillip  Freedman,  one  of  the  plaintiffs,  testified  as  to  the  occur- 
rences on  the  day  of  hiring: 

"At  the  time  Mr.  Rich  got  the  horse,  I  said  to  him,  '1  cannot  give  you  that 
horse,  because  it  is  a  buggy  horse,'  and  he  did  tracking  business,  and  he  could 
not  stand  bard  work.  He  said :  'I  will  take  it'  He  said :  'My  flrm  will 
stand  good  for  the  horse  in  case  anything  happens  to  the  horse.' " 

Defendants  moved  to  strike  out  the  answer  as  incompetent  under 
the  pleadings  and  as  setting  out  a  guaranty.  Plaintiffs'  counsel  stated : 
"I  waive  the  tort  and  sue  on  the  contract."  Whereupon  the  defend- 
ants renewed  the  motion  to  strike  out  on  the  ground  that  the  contract 
testified  to  was  not  pleaded.  The  exception  taken  to  the  denial  of  the 
motion  raises  the  question  on  appeal. 

The  plaintiffs  rested  squarely  on  the  alleged  contract  to  save  them 
harmless.  Similar  testimony  to  that  cited  was  given  elsewhere  in  the 
record;  and  the  court  in  submitting  the  case  to  the  jury  specifically 
charged  that  if  the  jury  believed  the  evidence  of  the  plaintiff  that  the 
defendants  made  an  express  promise  to  stand  good  for  the  horse,  and 
used  it  other  than  as  a  buggy  horse,  liability  would  attach  to  the  de- 
fendants. The  pleading  sets  forth  an  ordinary  contract  of  bailment. 
If  there  was  any  waiver  of  a  tort  and  an  election  to  sue  in  contract, 
that  election  was  made  by  the  complaint  itself.  That  a  plaintiff  can 
recover  only  secundum  allegata  et  probata  is  still  a  fundamental  rule. 
Brightson  v.  Claflin  Co.,  180  N.  Y.  76,  81,  72  N.  E.  920;  South- 
wide  V.  First  National  Bank  of  Memphis,  84  N.  Y.  420 ;  Absalon  v. 
Sickinger,  102  App.  Div.  383,  92  N.  Y.  Supp.  601.  "If  a  party  can 
allege  one  cause  of  action  and  then  recover  upon  another,  his  com- 
plaint will  serve  no  useful  purpose,  but  rather  to  ensnare  and  mislead 
his  adversary."    Brightson  v.  Claflin  Co.,  supra. 

The  defendants  tendered  a  distinct  issue  as  to  the  contract  of  bail- 
ment They  claimed  to  be  relieved  of  liability  under  that  special  con- 
tract by  setting  up  the  death  of  the  horse  without  any  fault  on  their 
part.  On  the  trial  the  plaintiffs  seek  to  charge  them  with  a  different 
and  more  onerous  special  coiitract,  wherein  the  liability  assumed  ap- 
proximates that  of  insurer.  The  plaintiffs  having  failed  to  prove  the 
cause  of  action  set  up  in  the  complaint,  and  proper  objections  having 
been  made  on  the  trial,  and  no  amendment  of  the  pleading  having 
been  asked  for,  the  judgment  in  plaintiffs'  favor  on  a  cause  of  action 
not  alleged  cannot  be  sustained  on  appeal,  nor  after  trial  can  the 
pleadings  be  conformed  to  the  proof.  Northam  v.  Dutchess  Co.  Mut. 
Ins.  Co.,  177  N.  Y.  73,  69  N.  E.  222;  Kom  v.  Weir  (Sup.)  88  N.  Y. 
Supp.  976. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  at»de  event.    All  concur. 
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(122  App.  D4T.  477.) 

BHBNNAN  y.  CITX  OF  NEW  TOBK. 

(Supreme  Cionrt,  Appellate  Division,  Second  Department    November  29,  1907.) 

SlATITTES— PaBTIAI.  INVAUDITY— EjTFECI. 

Xbe  unconBtitutlonallty  of  Laws  1901,  p.  605,  a  466,  amending  tbe  orig- 
inal Greater  New  York  charter  In  bo  far  as  It  antliorlzed  tbe  election  of 
city  magistrates  In  tbe  borongb  of  Brooklyn  and  provided  for  tbe  appoint- 
ment of  police  clerks,  did  not  Invalidate  so  mncb  of  section  1396a  as 
fixed  tbe  salary  of  sucb  clerks  in  the  First  division  and  in  the  borough  oC 
Brooklyn  at  $2,600,  and  In  tbe  boroughs  of  Queens  and  Richmond  at  $2,- 
000;  such  provision  being  entirely  separable  from  tbe  invalid  portions. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  44,  Statutes,  H  68-06.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Michael  Brennan  against  the  city  of  New  York.  Fran  a 
Municipal  Ciburt  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Thomas  F.  Noonan  (Theodore  Connoly,  on  the  brief),  for  appellant. 
Wm,  Allaire  Shortt,  for  respondent 

GAYNOR,  J.  The  first  charter  of  the  new  city  of  New  York 
(passed  in  1897)  divided  the  city  into  two  divisions  for  magistrates' 
courts,  the  first  comprising  the  boroughs  of  Manhattan  and  the  Bronx 
and  the  second  the  remaining  three  boroughs  of  Brooklyn,  Queens 
and  Richmond.  Laws  1897,  p.  495,  c.  378,  §  1390  et  seq.  It  provided 
for  the  appointment  of  the  magistrates  by  tiie  mayor,  and  for  the  ap- 
pointment of  police  clerks  in  each  division  (i.  e.,  clerks  of  the  magis- 
trates' courts)  with  a  salary  of  $2,500  a  year  by  the  magistrates  of 
that  division  as  a  board.    Sections  1391,  1-iOO. 

In  1901  the  charter  was  revised  throughout  by  a  new  act  embracing 
every  provision  of  the  old  that  was  continued,  and  complete  in  itself. 
It  left  the  appointment  of  magistrates  and  police  clerks  in  the  first  di- 
vision unchanged,  but  prorvided  for  the  election  of  the  magistrates  of 
the  second  division,  and  that  each  magistrate  there  should  appoint  one 
police  clerk  to  succeed  the  old  police  clerks,  enacting  of  the  latter  that 
"their  different  positions  be  deemed  abolished."  Laws  1901,  p.  593, 
c  466,  §  1394.  "The  same  section  which  provided  for  such  appointment 
of  police  clerks  by  each  magistrate  then  provided  as  follows  (section 
1396a) : 

"The  salary  of  each  police  clerk  in  tbe  first  division  and  in  the  borongb  of 
Brooklyn,  shall  be  twenty-five  hundred  dollars  per  annum,  payable  month- 
ly, and  tbe  salary  of  each  assistant  clerk  in  tbe  borough  of  Brooklyn  shall  not 
exceed  two  thousand  dollars  per  annum,  and  In  the  boroughs  of  Queens  and 
Richmond  said  clerks'  salaries  shall  be  two  thousand  dollars  per  year,  pay- 
able monthly." 

The  courts  declared  this  scheme  of  election  of  magistrates  in  the 
Second  district  unconstitutional  (People  v.  Dooley,  171  N.  Y.  74,  63 
N.  E.  815),  and  the  provision  abolishing  the  position  of  the  old  police 
clerks  and  providing  for  the  appointment  of  successors  by  each  magis- 
trate was  necessarily  carried  down  with  it,  for  it  was  entangled  with 
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it,  and  could  not  be  disconnected  from  it,  as  we  afterwards  held  in  an 
application  for  a  writ  of  mandamus  to  compel  a  magistrate  to  appoint 
a  police  derk,  instead  of  such  clerks  being  appointed  by  the  board  of 
magistrates.  Matter  of  the  Application  of  Bux,  113  App.  Div.  920, 
100  N.  Y.  Supp.  1108. 

But  the  provision  fixing  the  salaries  of  police  clerks  is  not  so  con- 
nected. It  is  not  entwinSl  with  the  intention  of  the  scheme  for  the 
election  of  magistrates  and  the  appointment  of  police  clerks  by  the 
elected  magistrates ;  it  is  neither  warp  nor  woof  of  it,  but  is  entirely 
separate  therefrom,  and  can  be  carried  out  without  any  reference  to  it. 
It  is  not  confined  to  the  Second  division,  as  the  said  scheme  was,  but 
prescribes  the  salaries  for  police  derks  throughout  the  entire  city,  in 
the  First  division  as  well  as  in  the  Second  where  the  mischief  of  the 
unconstitutional  legislation  arose.  It  scales  such  salaries,  making 
them  lower  in  the  boroughs  of  Queens  and  Richmond  than  in  the  two 
boroughs  of  the  First  division  and  the  borough  of  Brooklyn.  It  man- 
ifests a  genera]  intention  in  respect  of  such  salaries  throughout  the 
city  independent  of  the  said  unconstitutional  provisions  which  were 
lool  to  a  part  of  the  dty.  This  will  appear  all  the  plainer  when  we 
also  keep  in  mind  that  the  said  charter  act  of  1901  was  a  general 
revision  of  the  first  charter,  complete  in  itself,  and  had  to  provide 
somewhere  for  the  salaries  of  police  derks  and  did  so  only  by  the 
said  provision.  That  such  provision  is  in  the  same  section  which  pro- 
vides for  the  appointment  of  the  police  derks  by  the  magistrates  act- 
ing singly  does  not  matter.  Its  independence  and  separability  in  the 
l^islative  intention  are  just  as  manifest  there  as  though  it  were  a 
separate  section.  And  we  cannot  say  that  the  Legislature  would  not 
have  passed  it  if  it  had  not  passed  the  unconstitutional  provisions, 
which  is  a  test.  Indeed,  the  contrary  is  manifest,  i.  e.,  that  the  revisers 
and  legislators  had  the  distinct  and  independent  purpose  of  establishing 
these  salaries  throughout  the  city,  and  would  have  done  so  anyhow 
for  they  had  to.  Cooley's  Const.  Lim.  (7th  Ed.)  p.  246;  People  ex 
rd.  Fowler  v.  Bull,  46  N.  Y.  67,  7  Am.  Rep.  302 ;  People  ex  rel.  City 
of  Rochester  v.  Briggs,  50  N.  Y.  553 ;  People  ex  rel.  Ryan  v.  Green, 
58  N.  Y.  296 ;  Matter  of  Village  of  Middletown,  82  N.  Y.  196 ;  Peo- 
ple ex  rel.  v.  Kenney,  96  N.  Y.  294 ;  Duryee  v.  Mayor,  96  N.  Y.  477 ; 
Skaneateles  W.  W.  Co.  v.  Village  of  Skaneateles,  161  N.  Y.  154,  55 
N.  E.  662,  46  L.  R.  A.  687.  No  statute  or  part  of  a  statute  may  be 
declared  unconstitutional  by  the  courts  if  there  be  any  reasonable 
theory  on  which  it  can  stand. 

The  judgment  should  be  reversed. 

lodgment  of  the  Municipal  Oonrt  raversed,  and  new  trial  ordered ;  costs  to 
abide  tba  event    All  concur. 
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(122  App.  DlT.  485.) 

EBENAN  T.  KBENAN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  28,  1907.) 

PxBPKTuima— StrsPBifBiON  or  Powra  of  Ausnation— Tbusts— Vauditt. 

Testator  devised  land  to  bis  executor  in  trust,  to  hold  for  the  benefit  ot 
testator's  son  for  five  years  and  to  pay  the  son  from  the  Income  a  stated 
sum  per  month.  The  will  further  provided  that  if  the  son  should  die 
without  issue  the  property  devised  for  his  benefit  should  go  to  testator's 
surviving  children.  Held,  that  the  trust  was  valid;  the  devise  not  sus- 
pending the  power  of  alienation  for  more  than  two  Uvea  in  being,  since 
the  trust  was  to  terminate  on  the  death  of  the  son. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Elizabeth  Keenan  against  Thomas  Keenan,  interpleaded 
with  Frank  Reilly,  individually  and  as  executor,  and  others.  From 
the  judgment,  plaintiff  and  certain  of  defendants  appeal.    Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

R.  M.  Cahoone,  for  appellant  Keenan. 

James  P.  Judge,  for  other  appellants. 

Lewis  C.  Grover,  for  respondent  Frank  Reilly. 

Thomas  E.  Pearsall,  for  respondent  Garrett  Reilly. 

HOOKER,  J.  The  plaintiff  and  certain  defendants  appeal  from  a 
judgment  dismissing  the  plaintiff's  complaint.  The  action  is  brought 
under  section  1537  of  the  Code  of  Civil  Procedure  fbr  the  partition  of 
certain  real  property  owned  by  the  deceased  at  the  time  of  his  death. 
The  fourth  paragraph  of  his  will,  which  purports  to  create  a  trust,  is 
attacked  by  the  plaintiff,  and  the  case  turns  upon  the  question  whether 
or  not  the  trust  is  valid.  If  so,  the  plaintiff  is  not  entitled  to  any 
relief. 

Paragraph  4  of  the  will,  the  effect  of  which  is  in  dispute,  is  as 
follows : 

"I  give  and  devise  to  my  executor  the  three  pieces  of  real  estate  situate  on 
Orroll  street  In  said  borough  known  by  the  numbers  18  (eighteen),  48  (forty- 
nine)  and  61  (flfty-one),  in  trust  to  hold  for  the  benefit  of  my  said  son,  Gar- 
rett, for  the  term  of  five  years  and  pay  him  from  the  income  forty  dollars 
($40)  per  month,  and  holding  the  remainder  in  trust  for  his  benefit  in  the  fu- 
ture, and  keeping  the  property  in  fair  condition  free  from  arrears  of  taxes 
and  assessments.  If  at  the  end  of  that  period  It  shall  be  found  that  my  son, 
Garrett,  has  abstained  from  intoxicating  drink  during  the  same,  the  execator 
may  turn  over  the  property  to  him,  with  the  surplus  of  income;  otherwise 
he  is  to  continue  to  hold  the  same  as  in  bis  Judgment  it  shall  seem  proper  to 
do  so." 

Paragraph  6  of  the  will  is  as  follows: 

"I  give,  devise  and  bequeath  the  residue  of  my  estate,  if  any  there  be,  to  my 
two  sons  and  daughter,  and  in  case  my  son,  Garrett,  shall  die  without  issue^ 
the  real  estate  devised  for  his  benefit  shall  go  to  my  surviving  son  and  my 
daughter  equally." 

In  addition  to  the  properties  mentioned  in  these  paragraphs  of  the 
will,  the  deceased  left  the  contents  of  his  stable  to  his  son  Garrett 
Reilly;  a  house  to  his  daughter,  Elizabeth  Keenan,  this  plaintiff,  sub- 
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ject  to  a  lien  thereon  in  favor  of  her  children ;  a  house  in  trust  for 
the  children  of  a  deceased  child;  and  certain  household  furniture  to 
his  daughter,  this  plaintiff. 

The  plaintiff  contends  that  the  attempted  devise  in  the  fourth  para- 
grai^  of  the  v?ill,  for  the  benefit  of  the  son  Garrett,  is  void,  because 
tt  suspends  the  power  of  alienation  for  more  than  two  lives  in  being 
at  the  time  of  the  creation  of  the  trust.  It  is  to  be  observed  that  the 
trustee  is  directed  to  hold  the  propertj'  for  five  years  for  the  benefit 
of  the  son  Garrett,  and  pay  him  from  the  income  the  sum  of  $40  per 
month.  If  the  will  merely  directed  that  the  property  be  held  in  trust 
for  a  term  of  years,  the  trust  would  doubtless  be  void,  as  offending 
against  the  statutes  of  perpetuities ;  for  a  trust  which  is  to  continue 
for  a  definite  number  of  years,  during  which  the  power  of  alienation 
is  suspended,  may  readily  be  for  a  longer  period  than  two  lives  in  be- 
ing. Kalish  v.  Kalish,  166  N.  Y.  368,  69  N.  E.  917 ;  Brown  v.  Quin- 
tard,  177  N.  Y.  75,  69  N.  E.  225;  Hagemeyer  v.  Saulpaugh,  97  App. 
Kv.  535,  90  N.  Y.  Supp.  228 ;  Haynes  v.  Sherman,  117  N.  Y.  433, 
22  N.  E.  938.  It  seems,  however,  that  it  was  not  the  intent  of  the 
testator  absolutely  to  suspend  the  power  of  alienation  of  these  proper- 
ties for  a  period  of  five  years.  It  is  true  that  the  executor  was  to 
hold  them  for  five  years,  but  this  is  for  the  purpose  of  paying  part 
of  the  income  to  the  son  Garrett;  and  inasmuch  as  such  payment 
could  not  be  made  after  Garrett's  death,  the  trust  must,  of  course, 
cease  upon  that  occurrence,  whether  it  should  fall  before  or  after 
Ae  end  of  the  five  year  period.  And  this  scheme  is  somewhat  em- 
phasized by  the  provision  in  the  sixth  paragraph  that,  if  the  son  Gar- 
rett shall  die  without  issue,  the  real  estate  devised  for  his  benefit  shall 
go  to  the  surviving  son  and  daughter  of  the  testator  equally.  The 
trust  was,  therefore,  valid.  The  judgment  merely  dismisses  the  com- 
plaint, and  it  does  not  seem  orderly  that  we  discuss  other  questions 
in  relation  to  the  alleged  unlawful  accumulation,  for  they  do  not  ap- 
pear to  be  raised  by  the  record. 

We  conclude  that  the  judgment  is  right,  and  it  must  be  affirmed, 
with  costs.    All  concur. 


(122  App.  Dlv.  473.) 

BBATTIB  v.  BURT  et  tix. 

(Sopreme  Oonrt,  Appeirate  DlriBlon,  Second  Department    Norember  29.  1907.) 

SPIOIIIC  PXBFORUA.HCB— OONTBACTS   ENFOBCEABLB— INABILITY   TO   PeBFOUM. 

In  on  action  for  the  specific  performance  of  a  contract  by  a  husband 
and  wife  to  convey  land,  proof  that  the  husband  authorized  a  broker  to 
sell  It,  who  made  the  contract  with  plaintiff,  In  the  absence  of  like  au- 
Uiorlly  from  the  wife,  is  insufficient,  since  the  husband  alone  could  not 
convey  the  land,  and,  where  there  is  Inability  tx>  perform,  specific  per- 
formance will  not  be  decreed. 

(Ed.  Note. — For  cases  in  point,  see  CSent  Dig.  toL  44,  Specific  Perform- 
ance, i  33.] 

Hooker,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Matthew  Beattie  against  Willis  6.  Burt  and  wife.    From 
a  judgment  of  dismissal,  plaintiff  appeals.    Affirmed. 
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Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

Thomas  H.  McKee,  for  appellant. 
Ackerly  &  Miles,  for  respondents. 

GAYNOR,  J.  This  is  a  suit  by  the  purchaser  for  spedfic  perform- 
ance of  a  contract  to  sell  real  estate,  llie  complaint  alleges  that  the 
defendants  are  man  and  wife,  and  that  they  are  the  owners  in  fee  of 
the  land  in  question,  but  whether  by  the  entireties  or  as  tenants  in 
common  is  not  alleged.  The  answer  does  not  deny  this  allegation. 
The  complaint  alleges  that  the  defendants  made  a  written  contract  of 
sale  of  the  land  to  the  plaintiff,  and  that  they  refuse  to  perform.  The 
alle^tion  of  the  contract  is  denied  by  the  answer.  The  contract  when 
put  m  evidence  proved  to  be  by  one  Donnocker  to  sell  the  land  to  the 

?laintiff .  It  does  not  mention  the  defendants  or  purport  to  bind  them, 
'he  plaintiff  introduced  oral  evidence,  however,  tending  to  show  that 
the  husband  authorized  Donnocker  to  sell  the  land  as  broker.  There 
was  no  evidence  that  the  wife  gave  him  any  authority.  At  the  close 
of  the  plaintiff's  evidence  the  court  therefore  dismissed  the  complaint 
as  to  the  wife  on  her  motion.  It  then  dismissed  the  complaint  as  to 
the  husband  on  his  motion.  This  was  not  error.  The  complaint  was 
for  the  specific  performance  of  a  contract  by  the  husband  and  the  wife 
to  convey  the  land,  and  there  was  a  failure  of  proof  of  such  a  contract. 
The  contract  proved  was  that  of  the  husband  alone  to  convey  the 
land.  It  was  impossible  for  him  to  convey  it;  he  could  only  convey 
his  undivided  share ;  and  the  rule  in  a  case  of  inability  to  perform  is 
that  specific  performance  will  not  be  decreed.  Pomeroy  on  Specific 
Performance,  8  293. 

As  no  point  is  made  of  the  failure  of  the  learned  trial  judge  to  make 
findings  of  fact  that  question  of  practice  need  not  be  considered. 
The  judgment  should  be  afilirmed. 

Judfonent  affirmed,  with  costs.  All  concur,  except  HOOKE5R,  J.,  who  dis- 
sents. 

HOOKER,  J.  (dissenting).  The  action  is  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  property.  After  the  plaintiffs 
evidence  had  been  received,  the  defendant  Kittie  A.  Burt,  the  wife  of 
her  codefendant  moved  for  the  dismissal  of  the  complaint  as  to  her. 
The  motion  was  granted,  and  the  plaintiff  excepted.  The  defendant 
Willis  B.  Burt  then  made  a  similar  motion  as  to  himself,  which  was 
granted,  and  the  plaintiff  excepted.  The  trial  was  had  on  the  third 
and  tenth  days  of  November,  1906,  and  judgment  was  entered  dis- 
missing the  complaint,  upon  a  decision  which  recited  that  the  trial 
had  been  had  and  that  at  the  conclusion  of  the  plaintiff's  case  motions 
for  dismissal  of  the  complaint  as  against  the  several  defendants  "hav- 
ing been  granted,  for  a  failure  of  proof,  I  find  and  decide,  as  conclu- 
sions of  law  that  the  defendants,  Willis  B.  Burt  and  Kittie  A.  Burt, 
are  entitled  to  judgment  against  the  plaintiff,  Matthew  Beattie,  dis- 
missing the  complaint  herein,  with  costs,  and  I  order  and  direct  judg- 
ment accordingly."    The  decision  contains  no  findings  of  fact    Un- 
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der  the  provisions  of  section  1031  of  the  Code,  no  findings  of  fact 
were  necessary. 

One  Donnocker,  a  real  estate  dealer  and  acquainted  with  the  de- 
fendant Willis  B.  Burt,  some  time  before  the  contract  sued  upon  was 
executed,  engaged  in  a  ccmversation  with  him  in  respect  to  the  sale 
of  the  property  in  question.  Donnocker  testified  that  Burt  told  him 
that  he  was  going  away,  but  that  his  son  Henry  "was  here,  and  what- 
ever I  said  to  him  was  the  same  as  if  I  had  said  it  to  him,  and  that 
whatever  Henry  said  was  the  same  as  him;  that  he  would  leave 
Henry  there  in  his  place."  The  son  Henry  authorized  Donnocker  to 
sell  the  propjerty  for  a  certain  price  and  upon  certain  terms,  and  later 
Donnocker,  in  his  own  name,  entered  into  a  written  contract  with  the 
plainti£E  for  the  sale  of  the  property  in  question ;  price  and  terms  be- 
ing specified  and  the  time  for  the  performance  of  the  contract.  In 
this  writing  Burt,  the  owner  of  the  premises,  was  not  mentioned.  The 
plaintiff  paid  $1,000  to  Donnocker  at  the  time  of  tihe  execution  of  the 
instrument,  part  of  which  was  paid  to  Henry  Burt,  the  son,  by  Don- 
nocker as  part  of  tlie  purchase  price  of  the  premises.  Two  days  after 
the  payment  by  Donnocker,  Henry  deposited  it  in  his  father's  account 
in  the  bank.  Henry  dt  once  advised  his  father  what  had  been  done 
and  of  the  deposit,  and  the  latter  allowed  the  matter  to  remain  for 
some  weeks,  as  his  son  had  arranged  it  Later,  the  defendant  Willis 
B.  Burt,  changing  his  mind  in  respect  to  his  desire  to  sell,  sought  to 
return  to  Donnodcer  what  had  been  received,  but  Donnocker  refused 
to  accept  the  return  of  those  moneys.  At  the  time  mentioned  in  the 
contract  when  the  balance  of  the  purchase  price  should  be  paid,  the 
plaintiff  sought  to  find  the  defendant  Willis  B.  Burt  at  his  home,  but, 
failing,  tendered  to  Henry  Burt,  who  refused  to  complete  the  sale, 
saying  that  his  father  had  changed  his  mind  and  that  the  unfortunate 
outcome  of  the  transaction  was  beyond  his  control,  for  he  had  had 
authority  from  his  father  to  negotiate  the  sale  but  had  nothing  to 
show  for  it. 

The  direction  of  the  court  that  the  complaint  be  dismissed  as  to 
the  defendant  Willis  B.  Burt  was  error.  The  evidence  as  we  have  out- 
Ibed  it  was  clearly  sufficient  to  show  that  Donnocker  had  authority 
to  sell  the  property,  and  as  such  he  possessed  authority  to  sign  a  con- 
tract Haydock  v.  Stow,  40  N.  Y.  363,  368,  and  cases  cited.  That 
the  name  of  the  defendant  Willis  B.  Burt  was  not  mentioned  in  the 
contract  is  of  no  importance.  The  plaintiff's  ignorance  at  the  time  of 
the  execution  of  the  contract  of  Burt's  ownership  presents  a  situation 
of  the  simplest  form  of  the  liability  of  an  undisclosed  principal  for 
the  act  of  his  agent ;  and,  the  agency  of  Donnocker  being  established, 
the  plaintiff's  cause  of  action  against  the  principal  was  perfect.  As  to 
the  defendant  Willis  B.  Burt,  the  judgment  should  therefore  be  re- 
versed. 

As  to  the  defendant  Kittie  A.  Burt,  the  situation  is  somewhat  dif- 
ferent She  did  not  authorize  Donnocker,  in  so  many  words,  to  act  as 
her  agent,  nor  does  it  appear  that  she  authorized  her  son  Henry  to 
arrange  the  matter  for  her.  It  seems  that  the  only  interest  she  has 
in  the  property  is  her  inchoate  right  of  dower ;  but  she  could  not,  of 
course,  be  deprived  of  this  by  her  husband's  contract,  without  her 
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consent.    The  only  evidence  connecting  her  with  the  transaction  is  the 
testimony  of  the  witness  Donnocker  as  foUow^s: 

"I  bad  a  talk  witb  Willis  B.  Bnrt  in  bis  house  In  tbe  year  1905,  when  Mrs. 
Bnrt,  the  defendant,  was  present.  I  went  to  the  house,  and  said  to  Mr.  Burt 
that  I  had  called  to  look  the  house  over,  so  that  I  could  explain  it  and  de- 
scribe it  to  prospective  purchasers.  Mr.  and  Mrs.  Burt  and  myself  went 
through  the  house,  I  think  every  room,  and  looked  it  over.  Mrs.  Burt  was 
present  when  I  told  this  to  Mr.  Burt,  I  do  not  recall  what  Mrs.  Burt  said. 
She  said  something  about  her  bouse  not  being  just  as  slick  as  she  would  wisb 
It.  I  cannot  say  word  for  word  what  she  said.  She  said,  when  she  went 
away  from  the  bouse,  she  only  expected  to  stay  a  little  while,  a  few  weeks; 
that  was  the  year  before,  I  think;  that  she  had  left  things  just  as  tbey 
were;  that  they  expected  to  stay  in  New  Hampshire,  and  did  not  have  It 
looking  as  nice  as  she  would  like  to  have  It." 

All  that  is  to  be  fairly  inferred  from  this  testimony  is  that  Mrs.  Burt 
was  actually  present  and  showed  the  house  to  Donnocker,  at  a  time 
when  Donnocker  told  Burt  that  he  had  called  to  look  the  house  over, 
so  that  he  could  explain  it  and  describe  it  to  prospective  purchasers. 
This  statement  of  Donnocker  to  Burt  could  as  well  have  been  un- 
derstood by  Mrs.  Burt  to  have  contemplated  the  presenting  by  Don- 
nocker of  an  offer  for  the  premises,  as  of  an  arrangement  that  Don- 
nocker himself  was  to  eflEect  the  sale,  and  in  the  absence  of  further 
proof  of  Donnocker's  agency  for  Mrs.  Burt,  the  evidence  is  not  suffi- 
cient to  bind  her  to  the  contract  with  the  plaintiff.  Hence  the  ruling 
of  the  learned  court  upon  the  trial,  dismissing  the  complaint  as  to  Mrs. 
Burt,  was  correct. 

The  judgment  as  to  the  defendant  Kittie  A.  Burt  must  therefore  be 
affirmed,  with  costs ;  and  as  to  the  defendant  Willis  B.  Burt  it  must 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event 


(122  App.  DlT.  4S0.) 

6BAND  T.  NAOLa 

(Supreme  Oonrt,  Appellate  DtvlsioDi  Second  Department.    November  29,  1907.) 

L  Bbokebs— BiaHT  to  ComnssiOH— Pbikoipal's  Rkfusai.  to  Gompi<bie  Con- 

TBACT. 

Defendant  employed  plaintiff  to  procure  a  purchaser  for  certain  real 
property  at  a  specified  price.  Plaintiff  secured  a  purchaser  at  that  price, 
and  defendant  received  a  payment  down,  and  signed  a  memorandum  ex- 
pressing the  conditions  of  the  agreement  as  to  the  terms  and  time  of 
signing  the  formal  contract;  but  at  the  agreed  time  she  refused  to  cdgn 
the  contract  because  the  purchaser  would  not  pay  the  water  tax,  which 
bad  then  become  a  lien  on  the  property.  Held,  that  plaintiff  was  entitled 
to  bis  commission. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  8,  Brokers^  H  84-86.] 
2.  Same— Actions— Ability  of  Pubcbaseb— Necessity  or  Pboof. 

In  an  action  for  a  commission  for  procuring  a  purchaser  for  real  prtqp- 
erty,  where  It  appeared  that  defendant  accepted  the  prospective  purchaser, 
with  whom  she  made  an  agreement  as  to  the  terms  and  time  of  signing  a 
formal  contract,  plaintiff  is  not  required  to  prove  financial  ability  of 
the  pnrcbaser. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  8,  Brokers,  i  105.] 

Miller,  J.,  dissenting. 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict 

Action  by  George  Brand  against  Mary  E.  Nagle.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Ai^ed  before  JENKS,  HOOKER,  RICH,  MII^LER,  and  GAY- 
NOR,  JJ. 

Charles  S.  Aronstam,  for  appellant. 
John  H.  Steenwerth,  for  respondent. 

RICH,  J.  The  plaintiff  appeals  from  a  judgment  dismissing  his 
complaint  at  the  close  of  his  evidence  on  a  trial  in  the  Municipal  Court. 
The  defendant  employed  plaintiff  to  procure  a  purchaser  for  real 
property  owned  by  her  in  Brooklyn  for  $9,200,  agreeing  to  pay  him 
for  his  services  $100.  Subsequently  she  reduced  the  sale  price  to 
$9,100,  the  same  commission  to  be  paid  if  a  purchaser  was  procured. 
On  Mardi  15,  1907,  the  plaintiff  brought  the  defendant  and  a  pros- 
pective purchaser  together,  and  a  satisfactory  agreement  was  made 
between  them  for  the  sale  of  the  property  for  $9,100.  The  vendee 
paid  $25,  and  the  defendant  signed  and  delivered  the  following  mem- 
orandum: . 

"March  16,  1907. 
"Received  from  Mrs.  Burr  the  earn  of  $26,  being  part  payment  on  house 
723  Halaey  St ;  the  purchase  price  being  $0,100.    Ciontract  to  be  Bigned  March 
16, 1907,  when  $276  more  is  to  be  paid.    Title  to  be  passed  May  1,  1007,  when 
balance  above  a  $3,000  mortgage  la  to  be  paid  in  cash. 

"Mary  B.  Nagle." 

After  the  delivery  of  this  paper,  plaintiff  prepared  a  contract  con- 
forming with  the  terms  of  tiie  memorandum,  with  which  both  par- 
ties expressed  their  satisfaction.  A  discussion  arose,  however,  as  to 
who  should  pay  the  water  tax,  which  was  a  lien  upon  the  property. 
Defendant  refused  to  sign  the  contract,  and  the  sale  was  not  consum- 
mated. The  contract  was  in  strict  accord  with  the  memorandum; 
and  the  plamtiff,  having  procured  a  purchaser  ready  and  willing  to 
comply  with  the  terms  of  the  agreement  made,  to  sign  the  contract 
and  pay  the  $276  required  and  agreed  to  be  paid  upon  its  execution, 
he  was  entitled  to  his  commission  if  the  purchaser  was  able  to  per- 
form; and  the  defendant  could  not,  by  changing  her  mind  as  to  the 
time  when  title  should  pass,  relieve  herself  from  liability.  The  minds 
of  the  vendor  and  vendee  had  met  upon  all  of  the  material  elements 
of  the  sale,  including  the  day  on  which  title  should  pass ;  and  the  fact 
that  upon  such  day  the  water  tax  would  become  a  lien  upon  the  prop- 
erty, and  its  payment  required  by  her  to  place  her  in  a  position  where 
she  could  consummate  her  contract,  did  not  take  from  the  plaintiff 
the  right  to  payment  of  the  commission  he  had  earned.  Martin  v. 
Wermann,  107  App.  Div.  482,  95  N.  Y.  Supp.  284;  Sibbald  v.  Beth- 
lehem Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441.  "If  the  customer 
is  ready  and  willing  at  a  specified  time  and  place  to  enter  into  an  en- 
forceable contract  embodying  the  terms  agreed  upon,  assuming  that 
he  is  able  to  carry  it  out,  the  principal  cannot  defeat  a  broker's  claim 
to  commissions  by  refusing  to  join  in  the  execution."     Seidman  v. 
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Rauner,  51  Misc.  Rep.  10,  99  N,  Y.  Swp.  862,  The  authorities  cited 
by  the  respondent  are  not  in  point.  They  are  cases  where  the  pur- 
chaser, and  not  the  owner,  defaulted,  with  the  exception  of  Haase  v. 
Schneider,  113  App.  Div.  886,  98  N.  Y.  Supp.  687,  the  decision  in 
which  does  not  apply  to  the  case  at  bar,  because  it  rests  upon  the 
fact  that  no  time  for  passing  title  had  been  agreed  upon  preliminarily, 
and  when  that  question  came  up  at  the  time  of  the  execution  of  the 
contract  the  parties  were  unable  to  agree,  and  the  court  properly 
held  that,  the  min(l?  of  the  parties  never  having  met,  the  broker  had 
not  shown  himself  entitled  to  commissions. 

The  defendant  having  accepted  the  prospective  purchaser  produced 
by  the  plaintiff,  the  latter  was  not  required  to  prove  financial  ability 
upon  the  trial  as  a  condition  precedent  to  recovery.  The  defendant's 
refusal  to  perform  the  agreement  which  she  had  entered  into  with 
Mrs.  Burr  was  not  placed  upon  the  ground  that  the  latter  was  finan- 
cially unable  to  perform  her  proposed  contract.  Having  accepted  the 
purchaser  produced  by  plaintiff,  and  agreed  with  her  for  the  sale  of 
the  property,  the  defendant  refused  to  perform  because  Mrs.  Burr 
would  not  pay  existing  taxes  upon  the  property  in  addition  to  the 
agreed-on  purchase  price.  The  question  of  the  financial  ability  of  the 
prospective  purchaser  is  not  involved. 

The  judgment  of  the  Municipal  Court  must  be  reversed,  and  a  new 
trial  ordered ;  costs  to  abide  the  event  All  concur,  except  MILLER, 
J.,  who  dissents  on  the  ground  that  no  enforceable  contract  was  made, 
and  hence  the  broker  had  to  show  the  financial  responsibility  of  the 
proposed  purchaser. 


SIEGMEISTER  et  al.  7.  LISPENARD  UEALTT  CO. 
(Supreme  Court,  Appellate  Term.    Noveuiber  29,  180X.) 

Bnxs  AND  Notes— Ghscks—Holokbs  in  Dux  Cocbse. 

A  check  was  given  contractors  to  pay  off  their  men,  on  the  snpposltloD 
that  the  architect's  certificate  had  beoi  obtained.  On  discovery  that  the 
certificate  had  in  fact  been  refused,  payment  on  the  check  was  stopped. 
On  the  evening  of  the  same  day  the  payees  negotiated  the  check  to  plain- 
tiffs, who  had  previously  cashed  checks  fOr  the  payees,  but  bad  no  definite 
knowledge  as  to  their  financial  req>onslbIlity.  The  payees  did  not  pay 
off  their  men  and  abandoned  the  work.  Held,  that  the  plaintiffs  were 
holdera  in  dne  course,  within  the  meaning  of  sections  91,  95,  96,  of  the 
negotiable  Instmment  law  (L<aws  1897,  p.  732,  c.  612). 

[ISd.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  7,  Bills  and  Notes, 
t  819.] 

BVIDENCTE— WbIGHT   AND    SUTFIOIBKOT. 

The  evidence  of  a  party  to  an  action  is  conclusive,  and  his  credibility 
la  not  presented  as  a  question  of  fact,  where  his  testimony  Is  not  con> 
tradlcted  by  direct  evidence  or  by  legitimate  Inference  therefrom,  &nd  is 
neither  opposed  to  the  probabilities  nor  in  its  nature  surprising  or  sas- 
pidous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  20,  Evidence,  {  243&} 
Bills  ard  Notes— Oiieoks— Bona  E^db  Holdebs— Evidence. 

On  an  issue  as  to  the  good-falth  purchase  of  a  check,  evidence  that  the 
purchaser  of  the  check  filed  a  petition  in  bankruptcy  two  months  after 
the  purchase  is  Immaterial  and  outside  the  issue. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Bamet  Siegmeister  and  others  against  the  Lispenard 
Realty  Company  on  a  check.  From  a  judgment  for  defendant,  plain- 
tiSs  appeal.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Henry  S.  Schimmel,  for  appellants. 
Gratz  Nathan,  for  respondent 

ERLANGER,  J.  There  is  no  substantial  dispute  as  to  the  facts  in 
this  case.  The  defendant  entered  into  a  contract  with  the  firm  of  Kalt 
&  Zwerling  to  do  the  carpenter  work  on  a  building  in  course  of  erec- 
tion. The  contract  provided  that  payment  should  be  made  as  the 
work  pn^essed,  and  upon  the  certificate  of  one  Keister,  the  architect 
On  October  17,  1906,  one  Wilson,  the  president  of  the  defendant 
company,  was  at  the  building,  and  either  Kalt  or  Zwerling  asked  him 
for  a  check  for  $480,  saying  that  he  wanted  to  pay  oflf  his  men.  In  the 
belief  that  the  architect's  certificate  had  been  obtained,  Wilson  drew 
his  check  for  that  amount  payable  to  the  order  of  Kalt  &  Zwerling 
and  gave  it  to  one  of  said  firm.  Within  a  few  minutes  afterwards 
Wilson  learned  that  a  certificate  had  been  refused  or  withdrawn  from 
the  contractors  by  the  architect.  Thereupon  Wilson  immediately 
demanded  the  return  of  the  check,  which  was  refused.  Payment  of 
the  check  was  stopped.  On  the  evening  of  the  same  day,  Zwer- 
ling, one  of  the  payees  of  the  check,  called  at  the  plaintiffs'  place 
of  business  and  asked  one  of  them  to  cash  it,  saying  he  wanted  to 
pay  off  his  men.  The  plaintiffs  were  in  the  hardware  business,  and 
had  previously  cashed  checks  for  Kalt  &  Zwerling,  and  had  sold  them 
hardware  on  account,  although  they  had  no  definite  knowledge  as  to 
their  financial  responsibility.  They  gave  Zwerling  $420  in  cash  that 
night  and  the  remaining  $60  the  next  morning,  and  upon  presenting 
the  dieck  at  the  bank  discovered  that  pa)rment  thereon  had  been 
Stopped  They  then  demanded  from  the  payees  the  money,  and  were 
told  by  them  that  they  could  not  pay  it  It  also  appears  that  the  payees 
of  the  check  failed  to  pay  their  men  and  abandoned  their  work  upon 
fte  building  at  or  about  this  time.  Plaintiffs  then  brought  this  ac- 
tion against  defendant,  and  from  a  judgment  in  defendant's  favor  they 
arocaL 

That  portion  of  the  negotiable  instrument  law  (Laws  1897,  p.  719, 
c  612)  applicable  to  the  foregoing  facts  is  contained  in  sections  91,  94, 
96,  96,  97,  and  98,  which  read  as  follows : 

"Sec.  91.  A  bolder  In  due  course  U  a  bolder  wbo  baa  taken  the  Instrument 
tindffl  the  following  conditions :  (1)  That  It  Is  complete  and  regular  upon  Its 
tace.  (2)  Tbat  be  became  the  bolder  of  it  before  it  was  overdue,  and  without 
notice  tittt  it  bad  been  previously  dishonored,  If  such  were  the  fact.  (3)  Tbat 
lie  took  It  In  good  faith  and  for  value.  (4)  That  at  the  time  it  was  negotiated 
to  him  be  bad  no  notice  of  any  inflrml^  in  the  instrument  or  defect  In  the 
title  of  tbe  per8«Mi  negotiating  it." 

"Sec  04.  Tbe  title  of  a  person  who  negotiates  an  Instrument  is  defective 
within  tbe  meaning  of  this  act  when  be  obtained  the  Instroment,  or  any  Big- 
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nature  thereto,  by  fraud,  dnreBB,  or  force  and  fear,  or  other  unlawful  means, 
or  for  an  Illegal  consideration,  or  when  he  negotiates  In  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a  fraud. 

"Sec.  95.  To  constitute  notice  of  an  infirmity  In  the  Instrument  or  defect  in 
the  title  of  the  person  negotiating. the  same,  the  person  to  whom  it  Is  negotiat- 
ed must  have  had  actual  knowledge  of  the  infirmity  or  defect  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument  amounted  to  bad  faith. 

"Sec.  96,  A  holder  in  due  course  holds  the  instrument  free  from  any  defect 
of  title  of  prior  parties  and  free  from  defenses  ayailable  to  prior  parties 
among  themselves  and  may  enforce  payment  of  the  Instrument  for  the  fall 
amount  thereof  against  all  parties  liable  thereon. 

"Sec.  97.  In  the  hands  of  any  holder  other  than  a  holder  in  due  course,  a 
negotiable  Instrument  is  subject  to  the  same  defenses  as  if  it  were  nonnego- 
tlable.  But  a  holder  who  derives  his  title  tlirough  a  holder  in  due  course, 
and  who  Is  not  himself  a  party  to  any  fraud  or  illegality  affecting  the  Instru- 
ment, has  all  the  rights  of  such  former  holder  in  respect  to  all  parties  prior 
to  the  latter. 

"Sec.  98.  Every  bolder  is  deemed  prima  facie  to  be  a  holder  in  due  course; 
but  when  it  is  shown  that  the  title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on  the  holder  to  prove  that  he  or 
some  person  under  whom  be  claims  acquired  the  title  as  a  bolder  in  due 
course.    •    •    •" 

The  position  taken  by  the  respondent  is  that,  upon  the  facts  shown 
and  the  law  applicable  thereto,  it  devolved  upon  the  plaintiffs  to  show 
afiirmatively  "that  they  acquired  the  title  as  a  holder  in  due  course" ; 
and  it  is  urged  that  they  have  not  sustained  the  burden  cast  upon 
them  of  so  doing.  On  the  other  hand,  the  appellants  claim  that  they 
are  well  within  the  provisions  of  sections  91,  95,  and  96  above  quoted. 
The  testimony  of  Wilson,  the  defendant's  president,  is  to  the  effect 
that  the  contractors  performed  some  work  upon  the  building  at  the 
time  the  check  was  given,  but  the  amount  thereof  does  not  appear,  and 
that  the  architect's  certificate  had  been  given  and  withdrawn  because 
it  was  claimed  the  work  was  not  properly  done.  It  cannot,  therefore, 
fairly  be  said  that  the  check  was  given  wholly  without  consideration, 
and  whether  or  not  fraud  is  predicable  upon  such  a  state  of  facts  need 
not  be  considered.  I  am  of  the  opinion  that  the  plaintiffs  showed 
themselves  to  be  holders  of  the  chedc  in  due  course. 

One  of  the  plaintiffs,  who  cashed  the  check,  testified  that  he  had  not 
the  slightest  knowledge  as  to  how  the  payees  obtained  it,  that  he  had 
known  them  about  two  years,  that  the  application  to  him  was  made 
before  he  closed  his  place  of  business  in  the  evening,  that  he  knew  the 
defendant  company,  and  he  detailed  fully  and  fairly  the  circumstances 
under  which  the  check  was  cashed.  His  testimony  was  uncontradicted, 
and  all  of  it  was  consistent  with  good  faith,  and  showed  a  payment  of 
full  consideration  without  knowledge  of  any  infirmity  attached  to  its 
giving.  No  good  reason  for  rejecting  his  testimony  appears,  and  it 
has  repeatedly  been  held  that  "the  evidence  of  a  party  to  an  action  is 
conclusive,  and  his  credibility  is  not  presented  as  a  question  of  fact, 
where  his  testimony  is  not  contradicted  by  direct  evidence,  nor  by  any 
legitimate  inference  therefrom,  and  is  neither  opposed  to  the  proba- 
bilities nor  in  its  nature  surprising  or  suspicious."  Second  Nat.  Bank 
V.  Weston,  172  N.  Y.  250,  64  N,  E.  949. 

Upon  the  trial,  when  one  of  the  plaintiffs  was  being  cross-exam- 
ined by  the  defendant's  attorney,  he  was  asked : 
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"Q.  There  were  benkraptcy  proceedings  against  yon  since  then,  wasn't  they? 
A.  No,  sir;  there  was  a  petition  filed." 

This  was  objected  to  by  plaintiflfs'  counsel.  Upon  being  asked  by 
the  court  the  object  of  this  line  of  examination,  the  defendant's  counsd 
said: 

"Uy  object  is  to  show,  what  I  expect  to  show,  that  the  circnmstances  ander 
which  these  plaintiffs  claim  to  have  cashed  the  check  were  such  as,  if  he  real- 
ly  did  casta  It,  led  him  or  should  have  led  him  to  be  cautious  In  regard  to  the 
transaction.  Tour  honor,  the  rule  of  law  Is  in  this  case  that  I  am  entitled  to 
go  very  fully  into  all  the  circumstances  in  connection  with  the  cashing  of  this 
check." 

The  counsel  then  elicited  from  the  witness  that  it  was  on  December 
18, 1906,  that  the  petition  in  bankruptcy  was  filed,  and  that  no  schedule 
of  debts  or  list  of  assets  were  ever  filed  or  made  out.  Nothing  fur- 
ther was  asked  upon  that  subject.  Plaintiffs'  counsel  then  moved  to 
strike  out  this  testimony  as  being  incompetent,  irrelevant,  and  imma- 
terial. This  motion  was  denied,  and  an  exception  taken.  The  mo- 
tion should  have  been  granted,  and  the  refusal  was  error.  It  would 
require  a  long  stretch  of  the  imagination  to  hold  that  the  filing  of  a 
petition  in  bankruptcy  by  the  plaintiffs  on  December  18th  was  of  the 
slightest  relevancy  or  materiality  to  the  issues  in  this  action,  or  tended . 
in  any  way  to  cast  suspicion  upon  the  bona  fides  of  the  plaintiffs  in 
cashing  the  check  on  October  17,  1906. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs.  LEVENTRITT,  J.,  concurs  in 
result 


<56  Misc.  Rep.  4G0.) 

BBRNSTEMM  et  al.  v.  McOAHTLL. 

(Supreme  Oonrt,  Appellate  Term.    November  2d,  1907.) 

1.  EbcccunoN — Supflkukntaxt  PBOCEEDmos— Ezavinatior  of  Dkbtob— Dis- 

OBCDIEROK  OFObDKB. 

In  a  proceeding  to  punish  a  Judgment  debtor  for  contempt  In  failing 
to  api)ear  for  examination  In  supplementary  proceedings^  evidence  held 
insufflclent  to  show  disobedience  of  the  order. 

[Ed.  Note. — ^Tor  cases  in  point,  see  Cent  Dig.  vol  21,  Execution,  1 1201.] 

i  OONTKKPT— PiraiSHMEHlV- IWDEMNITT. 

Under  Code  Civ.  Proc.  (  2284,  providing  for  the  Imposition  of  a  fine 
against  a  person  In  contempt  to  Indemnify  the  aggrieved  party  for  loss 
or  Injury,  a  fine  cannot  be  imposed  as  indemnity  only,  without  proof  of 
actual  loss  or  injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  10,  Contempt  S  260.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Benjamin  Bernstein  and  Harry  Bernstein  against  John 
W.  McCahill.  From  an  order  adjudging  defendant  guilty  of  con- 
tempt, he  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

10TN.T.8.— 11 
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Epstein  Bros.,  for  appellant 

Engel,  Engel  &  Oppenheimer  (Adolph  Engel,  of  counsel),  for  re- 
q>ondents. 

ERLANGER,  J.  The  moving  affidavits  show  that,  after  the  debt- 
or was  partially  examined,  various  adjournments  were  had  at  his  re- 
quest upon  his  promise  to  pay  the  judgment,  and  that,  instead  of  ap- 
pearing on  the  adjourned  day,  he  fled  from  the  jurisdiction  of  the 
court.  The  debtor  in  his  answering  affidavit  alleges  that  he  attended 
at  court  at  least  six  times  for  examination,  and  on  each  occasion  the 
proceedings  were  adjourned,  but  not  at  his  request,  as  charged ;  that 
he  was  examined  at  length  and  signed  his  deposition;  that  he  re- 
quested at  the  time  that  his  examination  be  closed,  and  was  informed 
by  Mr.  Engel  "that  he  had  no  further  questions  to  ask,"  but  desired 
to  adjourn  the  proceedings  "for  the  purpose  of  examining  other  wit- 
nesses" ;  that  through  his  counsel  the  attorneys  for  the  creditors  were 
informed  that  he  would  appear  for  examination  at  any  time  desig- 
nated, but  they  refused  further  to  proceed.  He  denies  that  he  fled 
from  the  jurisdiction  of  the  court,  and  showed  that  he  was  employed 
by  a  company  whose  principal  office  was  in  Boston,  Mass.,  where 
he  was  obliged  to  go;  that  the  creditors  were  transacting  business 
with  his  employer;  that  since  June,  1905,  he  was  in  the  city  more 
than  a  dozen  times;  and  that  one  of  the  creditors  had  actually  seen 
him  at  work  in  the  New  York  office  of  his  employer,  and  could  readily 
have  ascertained  his  whereabouts.  All  these  statements  were  un- 
challenged, and  must  be  assumed  to  be  true.  The  court  fined  the 
debtor  $200,  to  be  paid  within  30  days,  and,  when  paid,  to  be  "in  full 
satisfaction  of  the  judgment,  costs,  and  all  proceedings  herein."  If 
the  fine  is  not  paid,  a  commitment  is  to  issue. 

No  claim  was  made  that  the  debtor  violated  the  injunction  contained 
in  the  order  first  served  upon  him,  nor  is  there  in  the  record  an  atom 
of  proof  to  show  that  the  creditors  suffered  "actual  loss  or  injury" 
because  of  the  alleged  misconduct.  The  moving  affidavit  charges 
"that  the  debtor  by  his  own  acts  has  impaired  and  impeded,  preju- 
diced, and  defeated  the  rights  and  remedies"  of  the  creditors;  but 
the  record  is  examined  in  vain  for  any  legal  proof  to  support  the 
charge.  Under  section  2384  of  the  Code  the  court  upon  proper  evi- 
dence may  impose  a  fine  by  way  of  indemnity  for  the  "actual  loss  or 
injury  established,  and  in  addition  a  fine  by  way  of  punishment  not 
exceeding  the  sum  of  $250,  besides  costs  and  expenses."  The  order 
recites,  following  the  language  of  the  affidavit,  that  the  rights  of  the 
creditors  have  been  "hindered,  delayed,  impaired,  impeded,  and  preju- 
diced" ;  but  this  is  a  mere  conclusion,  unsupported  by  competent  evi- 
dentiary facts.  It  is  apparent  from  the  form  of  the  order  that  the 
fine  was  imposed  by  way  of  indemnity  solely,  and  is  therefore  "de- 
void of  all  legal  foundation."  Fallbrook  Coal  Co.  v.  Hoecksher,  42 
Hun,  534,  535.  As  the  fine  upon  the  facts  submitted  was  not  imposed 
by  way  of  punishment,  it  cannot  be  reduced  to  meet  the  alleged  offense 
charged  to  have  been  committed.    Id. 

But  the  question  of  a  fine  in  this  proceeding  is  hardly  involved. 
The  debtor's  defense  shows  that  he  was  guilty  of  no  misconduct 
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whatsoever.  He  was  ready  at  any  time,  subject  to  call  on  the  part 
of  the  attorneys  for  the  creditors  to  be  examined,  and,  furthermore, 
he  asserts  that  when  he  signed  his  deposition  he  was  informed  '  that 
no  further  questions  would  be  asked  of  him,  and  that  the  adjournment 
was  taken  for  the  purpose  of  examining  witnesses."  None  of  these 
facts  was  disputed.  It  is  not  apparent,  therefore,  under  the  circum- 
stances, upon  what  theory  a  fine  was  imposed  at  all.  The  law  has 
justly  provided  a  means  to  assist  creditors  in  the  collection  of  their 
judgments  from  unwilling  and  at  times  unscrupulous  debtors;  but 
it  has  never  sanctioned  their  punishment  by  the  use  of  its  process^  as 
a  means  to  an  end.  Judgments  are  not  to  be  collected  by  the  im- 
prisonment of  debtors  upon  evidence  such  as  was  presented  here; 
but,  if  by  their  conduct  it  is  made  to  appear  that  the  order  of  the  court 
has  been  either  disobeyed  or  defied,  then  the  law  should  be  invoked 
to  nunish  the  offenders.  ' 

The  order  must  be  reversed,  with  costs  and  disbursements.     All 
concur. 


(36  Misc.  Rep.  448.) 

PABST  BREWING  00.  t.  RAPID  SAPETT  FILTER  CO.  et  aL 

(Bupreme  Oonrt,  Appellate  Tenn.    November  29,  1007.) 

L  BXPLCVIir— VEBDI01>-FlNDINa  OF  VALtrX  OF  PBOFEBTY— GONCLUSIVXniSS. 

Code  Clr.  Proc.  S  U28,  provides  tbat  the  verdict  In  replevin  must  fix 
tbe  damages,  if  any,  ol  the  prevailing  party,  and  where  it  awards  a  chat- 
tel wbiCb  has  been  replevied  and  afterwards  delivered!  by  the  sheriff  to 
tbe  miBaccessfiil  party,  the  verdict,  except  in  certain  Instances,  must  fix 
tbe  value  of  the  chattel  at  the  time  of  the  trial.  Held,  that  where.  In 
such  a  case,  the  Jury  fixed*  the  value  of  the  chattel  at  $1,000,  it  would 
be  conclusively  presumed  that  such  was  its  value  at  the  time  of  the  triaL 

Z  SAia-^UDeHEKT— PXBFOBl^AKCK— SUBBENDEB    OF    CHATTEL. 

Where,  in  replevin  to  recover  an  automobile  of  tbe  value  of  $1,000,  plain- 
tiff replevied  it  and  retained  possession  to  the  time  of  tbe  trial,  and,  the 
Jury  bavbig  found  for  defendant  and  assessed  the  value  of  the  automobile 
at  91,000,  Judgment  was  entered  that  defendant  recover  possession,  and,, 
if  possession  was  not  surrendered,  that  it  recover  the  value  as  found,, 
plaintiff's  tender  of  the  automobile  in  the  condition  It  was  in  at  the  tlme- 
of  the  trial  constituted  full  satisfaction  of  the  Judgment,  regardless  or 
any  d^reciation  In  value  intermediate  the  wrongful  taking  and  the  trial.. 
&  Saick— Detektioh— Damaobs. 

Code  Civ.  Proa  |  1722,  provides  that,  where  plaintiff  recovers  a  cbattek 
whidi  was  injured  or  otherwise  depreciated  In  value  while  in  defendant'» 
poBBessIon  under  such  circumstances  that  plaintiff  might  recover  dam- 
ages for  the  injury  or  depreciation  in  an  action  brought  against  the  de- 
foidant  therefor,  it  may  recover  the  same  damages  in  a  replevin  action. 
Beld,  that  damages  for  tbe  detention  of  a  chattel  recoverable  In  replevin 
Include  loss  arising  from  depreciation  in  value  during  the  period  of  its. 
detention,  and  are  therefore  recoverable  only  In  the  replevin  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  42,  Replevin,  {  305.1 

4.  JuDOHXHT— Res  Judicata. 

In  r^Ie\'in.  a  verdict  for  defendant  fixed  tbe  value  of  tbe  chattel  at 
the  time  of  the  trial  at  the  same  amount  claimed  as  the  value  at  the  time 
it  was  replevied,  and  the  Judgment  directed  a  return  or  payment  of  such 
value.  Held,  that  the  verdict  carried  a  finding  that  there  was  no  depre- 
dation in  value  between  tbe  replevin  and  the  trial,  and  the  Judgment  was- 
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therefore  res  Judicata  against  defendant's  claim  for  such  alleged  depreda- 
tion. 
PDd.  Nota— ror  cases  In  point,  see  Gent  Dig.  toL  80,  Judgment,  S  1250,1 

Appeal  from  Special  Term. 

Action  of  replevin  by  the  Pabst  Brewing  G>nipany  against  the 
Rapid  Safety  Filter  Company  and  another,  in  which  defendant  Rapid 
Safety  Filter  Company  recovered  judgment  for  possession  of  the 
properhr  replevied  by  plaintiff.  64  Misc.  Rep.  306,  105  N.  Y.  Supp. 
962.  From  an  order  of  the  New  York  City  Court  directing  said  de- 
fendant to  execute  and  deliver  to  plaintiff  a  certificate  of  satisfaction 
of  the  judgment,  and  in  default  thereof  that  the  clerk  of  the  court 
satisfy  the  same,  said  defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Myron  H.  Oppenheim  (Louis  J.  Vorhaus  and  Joseph  Fischer,  of 
counsel),  for  appellant. 
Mayer  &  Gilbert  (A.  S.  Gilbert,  of  counsel),  for  respondent 

ERLANGER,  J.  This  action  was  brought  about  May  20,  1904, 
to  recover  the  possession  of  an  automobile  delivery  wagon,  or  for 
the  sum  of  $1,000  in  case  possession  thereof  could  not  be  given  to 
the  plaintiff,  and  for  the  sum  of  $1,000  damages;  the  plaintiff  alleg- 
ing that  the  defendant  the  Rapid  Safety  Filter  Company  wrongfully 
gave  possession  of  the  said  automobile  to  its  codefendant,  the  Mobile 
Storage  &  Repair  Company,  for  the  purpose  of  being  repaired.  Plain- 
tiff also  alleged  that  the  wagon  was  of  the  value  of  $1,000,  but  by 
reason  of  the  wrongful  detention  by  the  defendant  it  depreciated  in 
value  to  the  extent  of  $1,000.  The  anSwer  denied  the  material  al- 
legations of  the  complaint.  After  the  commencement  of  the  action 
plaintiff  replevied  the  wagon,  which  remained  in  its  possession  down 
to  the  time  of  the  trial.  The  case  was  tried  on  the  1st  of  April,  1907, 
and  the  jury  found  a  verdict  in  favor  of  the  defendant  the  Rapid 
Safety  Filter  Company,  awarding  to  it  possession  of  the  chattel,  and 
assessed  its  value  at  $1,000.  The  judgment  entered  adjudged  that 
the  said  defendant  recover  from  the  plaintiff  the  possession  of  the 
chattel  described  in  the  complaint,  and  that  in  case  possession  of  the 
said  property  is  not  delivered  to  the  said  defendant  it  recover  from 
the  plaintiff  the  sum  of  $1,000,  the  value  of  the  said  chattel  as  found 
by  the  jury.  On  the  entry  of  the  judgment  plaintiff  paid  the  costs 
and  served  upon  the  defendant  the  Rapid  Safety  Filter  Company  a 
notice  to  the  effect: 

"Please  let  me  know  where  you  desire  this  chattel  delivered.  In  the  event 
of  your  failure  to  advise  us,  *  •  *  we  will  store  the  same  at  your  ex- 
pense and  risk,  and  subject  to  your  order." 

No  execution  having  been  issued,  plaintiff  placed  the  wagon  in  a 
storage  warehouse  subject  to  the  order  of  the  said  defendant,  and. 
as  it  claims,  delivered  the  storage  receipt  to  defendant's  attorney. 
The  defendant  refusing  to  give  a  certificate  of  the  satisfaction  of  the 
judgment,  a  motion  was  made  to  compel  its  execution,  in  order  that 
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the  judgment  might  be  satisfied  of  record.  In  opposition  to  the  mo- 
tion the  filter  company  contended  that  on  May  7,  1907,  it  inspected 
the  wagon  and  fotind  that  there  were  missing  one  lamp,  one  complete 
set  of  batteries,  four  battery  trays,  two  lamp  brackets,  one  gong,  one 
brake  shoe,  one  electric  controller,  one  controller  lever,  one  starting 
switch,  and  considerable  portions  of  the  wiring  which  were  present 
when  the  machine  was  replevied,  and  that  the  paint  and  varnish  were 
scratched,  marred,  and  defated,  and  the  vehicle  in  other  respects  in- 
jured, so  that  its  value  was  not  greater  than  $100.  The  court  below 
granted  the  motion,  and  from  that  order  this  appeal  was  taken. 

Whatever  conflict  there  may  be  in  the  affidavits  concerning  the 
alleged  depreciation  in  value  of  the  chattel  in  suit  intermediate  its 
replevin  by  the  plaintiff  and  the  trial,  it  is  clear  that  the  chattel  was 
in  the  same  condition  at  the  time  of  its  tender  to  the  defendant  the 
Rapid  Safety  Filter  Company  pursuant  to  the  commands  of  the  judg- 
ment as  it  was  at  the  time  of  the  trial.  In  an  action  of  replevin  the 
verdict  must  fix  the  damages,  if  any,  of  the  prevailing  party,  and, 
where  it  awards  to  the  prevailing  party  a  chattel  which  has  been  re- 
plevied and  afterwards  delivered  by  tiie  sheriff  to  the  unsuccessful 
party,  the  verdict  must  also  (except  in  cases  not  material  to  this  ques- 
tion) fix  the  value  of  the  chattel  at  the  time  of  the  trial.  Section  1726, 
Code  Civ.  Proc.  The  jury  having  fixed  the  value  of  the  chattel  at 
$1,000,  it  is  conclusively  presumed  that  such  was  its  value  at  the  time 
of  the  trial.  Allen  v.  Fox,  51  N.  Y.  562,  at  page  664,  10  Am.  Rep. 
641.  We  are  therefore  concluded  by  the  judgment  as  to  the  value 
of  the  chattel  at  that  time. 

Under  the  judgment  the  plaintiff  had  the  alternative  of  either  pay- 
ing such  value  or  surrendering  the  chattel.  When  the  unsuccessful 
party  in  an  action  of  replevin  surrenders  the  chattel  described  in  the 
judgment,  he  fully  complies  therewith.  If  there  has  been  a  depreci- 
ation in  value  while  the  chattel  remained  in  the  possession  or  under 
the  control  of  the  unsuccessful  party,  the  prevailing  party  may  re- 
cover damages  for  such  injury  or  depreciation.  Section  1722,  Code 
Civ.  Proc.  If  the  property  has  depreciated  "intermediate  the  wrong- 
ful taking  and  the  trial,  still  the  prevailing  party  is  obliged  to  take  it, 
if  he  can  obtain  it,  and  he  is  indemnified  for  the  depreciation  by  the 
damages  assessed  to  him."  Allen  v.  Fox,  61  N.  Y.  565,  10  Am.  Rep. 
641.  Damages  for  detention  includes  loss  arising  from  depreciation 
in  value  during  the  period  of-  its  detention.  Brewster  v.  Silliman,  38 
N.  Y.  423.  Damages  to  the  chattel  while  in  the  possession  of  the  of- 
ficer acting  under  the  replevin  writ  must  be  recovered  in  the  action 
of  replevin,  and  no  action  can  be  brought  therefor  subsequently,  as 
the  matter  has  become  res  adjudicata.  Ritchie  v.  Talcott,  10  Misc. 
Rep.  412-414,  31  N.  Y.  Supp.  196. 

The  case  of  Kingsley  v,  Sauer,  17  Misc.  Rep.  544,  41  N.  Y.  Supp. 
248,  cited  by  the  appellant  does  not  apply.  In  that  case  plaintiff  re- 
covered judgment  for  7  tons  and  180  cubic  feet  of  hay,  and  the  de- 
fendant used  a  portion  of  the  hay  and  simply  tendered  the  balance; 
which  the  plaintiff  refused  to  accept.  If  this  action  had  been  brought 
for  the  recovery  of  two  automobile  wagons,  and  the  defendant  had 
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tendered  one  only,  that  case  would  have  been  more  in  point  It  is 
not  claimed  by  the  appellant  in  its  opposing  affidavits  that  at  the  time 
the  action  was  brou^t  and  the  chattel  replevied  it  exceeded  in  value 
the  sum  of  $1,000.  The  jury  having  found  that  the  value  of  the  chat- 
tel at  the  time  of  the  trid  was  $1,000,  the  verdict  carries  with  it  the 
finding  that  there  was  no  depreciation  in  value  intermediate  the  re- 
plevin of  the  chattel  and  the  trial,  and,  the  chattel  being  in  the  same 
condition  at  the  time  it  was  tendered  to  the  prevailing  party  as  at 
the  time  of  trial,  plaintiflf  complied  wiUi  the  directions  of  the  judg- 
ment, and  was  entitled  to  the  order  which  was  made. 
The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

GILDERSI^EVE,  J.,  concurs.    LEVENTRITT,  J.,  taking  no 
part 


<56  Misc.  Rep.  20a) 

TBBMBNHEERB  v.  OHAPIN  et  al. 

(Supreme  Ooart,  Bpedal  Xenn,  New  York  County.    October,  1007.) 

WnxB— TansTs— Trustkxs. 

A  wife  devlBed  the  bulk  of  ber  estate  in  trust  for  tbe  benefit  of  her 
bUBband  and  two  daugbters,  witb  remainder  over  on  Ills  deatb,  oue-hiilf 
to  ber  daughter  O.  absolutely,  and  one-balf  to  the  executrices,  or  the 
surrlYor  of  them,  In  trust  for  the  other  daughter.  The  husband  was  ap- 
pointed executor  and  the  two  daughters  executrices  and  trustees.  Held 
to  create  two  trusts,  the  first  of  wtiich  falls  on  the  death  of  the  husband, 
and  where  testatrix  by  a  codldl  after  his  death  appoints  an  executor 
and  trustee'  in  his  place,  with  the  same  ijowers  granted  to  her  husband, 
the  appointment  Is  limited  to  that  of  executor  on^. 

Action  by  Jessie  R.  Tremenheere  against  Cornelia  G.  Chapin  and 
others  to  construe  a  will.    Judgment  rendered. 

■  Herbert  Parsons,  for  plaintiff. 
Henry  Thompson,  for  defendants  Chapin  and  others. 
Carleton  S.  Cooke,  guardian  ad  litem,  for  infant  defendants. 

BISCHOFF,  J.  Catherine  M.  Andrews  died  on  the  13th  day  of 
August,  1905,  leaving  a  substantial  estate.  By  her  will,  dated  ^fay 
11,  1901,  she  disposed  of  the  bulk  of  her  property  by  creating  a  trust 
for  the  benefit  of  her  husband  and  two  daughters,  with  remainder  up- 
on death  of  her  husband,  one-half  to  her  daughter  Cornelia  G.  Chapin, 
absolutely,  and  one-half  "to  the  executrices,  or  the  survivor  of  them," 
in  trust  for  her  other  daughter,  Jessie  R.  Tremenheere.  Certain  con- 
tingencies as  to  survivorship  and  succession  were  provided  for,  but 
these  do  not  affect  the  question  presented  in  this  action.  The  testa- 
trix appointed  her  husband  "executor  and  trustee"  and  her  two  daugh- 
ters above  referred  to  "executrices  and  trustees,"  with  power  in  such 
as  should  survive  and  qualify  to  name  a  substitute  for  such  as  might 
die  or  be  disqualified.  The  husband  of  the  testatrix,  George  P.  An- 
drews, for  many  years  a  valued  member  of  this  court  died  May  24, 
1902;  and  the  testatrix  was  survived  by  the  two  daughters  named 
in  her  will.    On  June  10,  1902,  a  few  days  after  the  death  of  Judge 
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Andrews,  the  testatrix  executed  a  codicil  to  her  will  containing,  as 
the  sole  matter  of  substance,  the  following: 

"Flnt  Whereas  by  my  said  will  I  appointed  my  late  bnaband,  George 
P.  Andrews,  one  of  tbe  executors  and  trustees  thereof;  and,  be  having  since 
died,  I  now  nominate,  constitute  and  appoint  iny  friend  John  H.  Judge  ez- 
ccator  and  tmstee  In  the  place  of  my  late  husband,  George  P.  Andrews,  giv- 
ing and  granting  nnto  him  all  the  powers  and  authority  given  and  granted 
onto  my  said  tansband  as  ezecntor  and  trustee.  Second.  I  hereby  ratify  and 
conflrm  my  said  will  in  every  respect  so  far  as  the  same  is  consistent  with  this 
codldL" 

The  question  before  me  is  whether  Mr.  Judge,  the  "executor  and 
trustee"  named  in  this  codicil,  became  one  of  the  trustees  of  the  trust 
for  the  benefit  of  tfie  plaintiff  created  by  the  tenth  clause  of  the  will, 
or  whether,  notwithstanding  the  codicil,  "the  executrices,  or  the  sur- 
vivor of  them,"  upon  whom  alone  by  the  tenth  clause  the  trust  de- 
volved, were  to  act  as  trustees  to  the  exclusion  of  this  new  "executor 
and  trustee." 

With  the  death  of  Judge  Andrews  and  the  consequent  failure  of 
the  first  trust,  limited  upon  his  life,  there  remained  but  one  trust  in 
contemplation  when  the  codicil  was  executed — the  trust  for  the  life 
of  the  plaintiff  as  provided  for  in  the  tenth  clause  of  the  will;  but 
this  trust  was  to  tjdce  effect  upon  his  death,  or  upon  the  death  of-  the 
testatrix  if  he  should  predecease  her,  and,  in  harmony  with  this  situ- 
ation, the  will  limited  the  execution  of  the  trust  to  the  "executrices, 
or  the  survivor  of  them,"  since  so  far  the  general  and  later  inclusion 
of  Judge  Andrews  as  "executor  and  trustee"  could  have  had  no  ap- 
plication to  this  particular  trust.  Thus  we  have  no  uncertainty  that 
the  testatrix  appreciated  the  fact  that  her  husband  was  not  to  act  as 
trustee  of  tHis  trust,  and  the  contention  that  she  had  not  expected  his 
death  during  her  life,  and  appointed  Mr.  Judge  to  act  as  "trustee" 
with  the  "executrices"  to  meet  this  unlooked-for  circumstance,  dis- 
r^fards  the  fact  that  the  testatrix  had  provided  for  this  very  con- 
tingency in  her  will,  and  still  confided  the  execution  of  the  trust  solely 
to  her  daughters.  To  say  that  the  testatrix  intended  that  the  "execu- 
tor and  trustee,"  appointed  in  the  place  of  Judge  Andrews  and  with 
"the  powers  and  authority  given  and  granted"  to  the  latter  "as  such 
executor  and  trustee,"  should  join  in  the  execution  of  the  trust  for 
the  plaintiff,  requires  the  court  to  assume  that  she  had  forgotten  not 
merely  the  formal  words  of  her  will,  but  the  broad  situation  itself 
in  which  the  trust  was  to  have  its  being.  The  death  of  Judge  An- 
drews, recited  in  the  codicil  as  the  reason  for  the  new  appointment, 
while  presenting  a  situation  which  touched  the  personnel  of  the  ex- 
ecutors, was,  as  I  have  noted,  no  unlooked-for  thing  in  the  matter  of 
this  trust;  and,  in  view  of  tfie  actual  and  express  limitation  of  the 
new  appointee's  powers  as  the  powers  which  were  to  have  been  ex- 
ercised by  Judge  Andrews,  it  is  impossible  to  spell  out  an  intention 
to  af^int  him  co-trustee  of  that  trust  without  disregarding,  not  only 
the  plain  language  used  in  the  codicil,  but  the  very  presumption  of 
law  that  the  testatrix,  when  executing  the  codicil,  knew,  at  least  in 
their  general  import,  the  contents  of  her  will.  The  use  of  the  word 
■'trustee"  m  the  appointment  by  the  codicil  is  thus  so  limited  by  the 
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further  description  of  the  appointment  that  it  cannot  be  taken  in  the 
strict  meaning  which  would  apply  it  to  an  express  trust ;  and,  indeed, 
the  designation  "executor  and  trustee,"  which  is  employed  in  this 
codicil,  is  found  to  be  used  in  the  will  in  relation  to  duties  which  are 
only  those  of  an  executor — an  informality  which,  in  its  consistent  car- 
rying out,  does  much  to  explain  tiiis  question  of  intention.  The  evi- 
dence of  surrounding  circumstances,  which  I  have  received  because 
of  the  ambiguity  suggested  by  the  use  of  the  word  "trustee,"  in  con- 
nection with  the  words  of  substitution  and  limitation,  is  not  of  a  char- 
acter such  as  would  aid  the  defendants'  contention. 

It  appears  that  the  two  daughters  were  of  full  maturity,  and,  pre- 
sumably, as  well  able  to  manage  the  estate  when  the  codicil  was  ex- 
ecuted aa  they  were  at  the  date  of  the  will,  in  the  assumption  of  the 
testatrix.  That  Mr.  Judge  enjoyed  the  friendship  and  confidence  of 
Judge  Andrews  and  was  knovm  to  Mrs.  Andrews  to  be  well  qualified 
to  assume  such  duties  as  might  fall  to  a  trustee  of  this  trust  are  cir- 
cumstances which  would  harmonize  with  an  intention  to  prefer  him 
for  some  position  of  confidence,  whether  that  of  executor  or  trustee, 
but  afford  no  indication  that  the  appointment  was  of  one  particular 
character.  I  must  hold,  therefore,  Uiat  this  codicil  fails  to  express 
an  intention  to  empower  the  "executor  and  trustee"  therein  named  to 
act  as  trustee  of  the  trust  created  by  the  tenth  clause  of  the  will,  and 
that  the  appointment  was  as  executor  only. 

Form  of  decision  and  judgment  may  be  presented  on  notice  of  set- 
tlement. 

Judgment  accordingly. 

(122  App.  Dlv.  483J 

HIOBIB  T.  BOABO  OF  BDUOATION  OF  CUTT  OF  NBW  YOBK. 

(Supreme  Caart,  Appellate  Division,  Second  Department.    November  29,  1007.) 

1.  Municipal  Cobfobaitonb— Tobts— Dutiks  Abbolutelt  Ihfobed— Re8poit> 

deat  sufebiob— liiabilitt  of  muhiczpai.  ookpobation. 

Tlie  doctrine  of  respondeat  superior  applies  to  municipal  or  govern- 
mental corporations  in  respect  to  duties  put  upon  them,  even  tboue:h  a  mu- 
nicipal corporation  may  not  be  liable  for  acts  or  omissious  of  officers  who 
by  statutory  direction  have  only  duties  wblcb  belong  to  the  administra- 
tion of  the  state  government. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  86,  Municipal  Cor- 
porations, i  1S69.] 

2.  Masteb  and   Sebvart— Injuries  to   Servant  —  Nbguoenoe  of   F^ux>w 

Servant— EBiPi.oy£s  of  Munioipai,  Cobfobation. 

Plaintiff  was  employed  by  the  board  of  education  of  a  city  as  a  cleaner 
In  a  schoolhouse  under  the  Janitor  thereof,  aud  in'  cleaning  the  water- 
closets  with  a  liquid  mixture,  given  blm  by  the  Janitor  for  that  purpose, 
his  bands  were  burned.  Held,  the  negligence,  If  any,  was  that  of  a  fellow 
servant 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  toL  84,  Master  and  Serv- 
ant i  450.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Daniel  Higbie  against  the  board  of  education  of  the  city 
of  New  York.  From  a  judgment  of  dismissal,  plaintift  appeals.  Af- 
firmed. 
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Argued  before  WOODWARD,  TENKS,  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

James  C  Van  Siden,  for  appellant. 

Theodore  Connoly  (Royal  E.  T.  Riggs,  on  the  brief),  for  respondent. 

GAYNOR,  J.  The  complaint  was  dismissed  on  the  opening  on  the 
ground,  it  is  said,  that  the  defendant  is  not  liable  for  the  negligent 
acts  or  omissions  of  its  employfe-^that  the  rule  of  respondeat  su- 
perior does  not  apply  to  it.  The  case  stated  by  counsel  was  that  the 
plaintiff  was  employed  by  the  defendant  as  a  cleaner  in  a  school- 
house  under  the  janitor  thereof;  tiiat  the  janitor  gave  him  a  pail  of 
mixture  of  water  and  some  other  liquid  and  told  him  to  clean  the 
water-closets  with  it,  and  that  in  using  it  it  burned  his  hands.  The 
complaint  says  the  liquid  mixed  with  the  water  was  some  kind  of  an 
add,  and  the  negligence  charged  therein  is  that  the  defendant  did  not 
give  the  plaintiff  proper  warning  and  instructions  in  respect  of  the 
mixture. 

The  doctrine  of  respondeat  superior  applies  to  municipal  or  govern- 
mental corporations  m  respect  of  duties  put  upon  them.  Cases  like 
Maxmilian  v.  Mayor,  62  N.  Y.'160,  20  Am.  Rep.  468,  Ham  v.  Mayor, 
70  N.  Y.  469,  Donovan  v.  Board  of  Education,  85  N.  Y.  117,  and 
Bassett  v.  Fish,  75  N.  Y.  303,  are  not  to  the  contrary  when  read  with 
discrimination.  They  merely  hold  that  a  municipal  corporation  is 
not  liable  for  the  acts  or  omissions  of  officers  who  though  appointed 
by  it  or  by  the  mayor  or  some  other  officer  of  it  by  statutory  direc- 
tion have  only  duties  which  belong  to  the  administration  of  the  state 
government  to  perform,  such  as  in  public  education,  the  public  chari- 
ties, the  police,  the  prevention  and  extinction  of  fires,  and  the  like, 
and  which  are  not  put  upon  the  corporation,  instead  of  duties  put 
upon  the  corporation  itself  by  statute.  In  Bassett  v.  Fish,  75  N.  Y. 
303,  it  was  held  that  the  trustees  of  a  school  district  were  not  liable 
for  neg;ligence  for  a  hole  in  the  schoolhouse  floor,  for  the  reason 
that  the  board  of.  education  of  the  district  was  a  full  body  corporate, 
and  liable  for  such  negligence,  the  duty  of  taking  care  of  the  school 
house  being  put  upon  it  by  the  statute,  and  it  being  therefore  liable 
for  the  negligent  acts  or  omissions  of  its  officers  oj-  agents,  which  the 
trustees  were.  That  the  rule  of  respondeat  superior  does  not  apply 
to  a  public  officer  in  respect  of  the  negligent  acts  or  omissions  of  per- 
sons employed  or  appointed  by  him  to  assist  in  the  performance  of 
his  duties,  as  was  decided  in  Donovan  y.  McAlpin,  85  N.  Y.  185,  39 
Am.  Rep.  649,  does  not  gainsay  that  such  rule  does  apply  to  a  mu- 
nicipal or  governmental  corporation  in  respect  of  its  duties  (Bieling 
V.  City  of  Brooklyn,  120  N.  Y.  98,  24  N.  E.  389).  If  it  be  said  that 
there  is  no  logical  foundation  for  such  a  distinction,  it  suffices  that 
the  distinction  exists  by  controlling  authority,  and  against  that  logic 
has  to  give  way  for  the  time  being  in  the  law.  The  headnote  to  the 
report  of  the  case  of  Wahrman  v.  Board  of  Education,  187  N.  Y. 
331,  80  N.  E.  192,  does  not  state  that  a  municipal  or  governmental 
corporation  is  not  subject  to  the  rule  of  respondeat  superior,  and  the 
.  opinion  read  with  discrimination,  and  in  connection  with  the  cases 
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it  cites,  does  not  require  us  to  so  hold  in  the  face  of  all  the  explicit 
authority  to  the  contrary.  Indeed,  cases  based  on  the  contrary  are 
tried  in  our  courts  daily  and  upheld  on  appeal. 

But  in  this  case  if  there  was  any  negligence  it  was  that  of  a  fellow 
servant  in  putting  too  much  of  the  acid  in  the  water.  The  mixing  of 
water  and  acids  for  the  cleaning  of  sinks  and  water-closets  is  a  com- 
mon thing  by  servants  in  households. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur;  JENKS,  J.,  in  result 

<122  App.  DlT.  457.) 

HODGE  r.  APPBLLBS. 

<Stipreme  Oonrt,  Appellate  DlTlsion,  Second  DqMurtment    Nor^nber  29,  1907.) 

1.  BBOKKBS— SAUEB  AFTECTED  BT  OWHEB— C!0KiaBSI0N8— Liabilitt. 

A  real  estate  broker  Is  not  entitled  to  commissions  for  procuring  a  pur- 
chaser, where  the  owner  sold  the  premises  before  the  broker  produced  bis 
customer. 

[Ed.  Note. — ^For  cases  In  point,  see  Cebt  Dig.  vol.  8,  Brokers,  {{  85-89.] 

2.  Saioc. 

In  an  action  to  recover  commissions  as  real  estate  broker,  held,  that  the 
owner  was  not  liable;  there  being  Insufficient  evidence  of  employment, 
and  no  evidence  that  plaintiff  brought  the  owner  and  the  customer  to  an 
agreement. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  8,  Brokers,'  {{  116- 
120.] 

Appeal  from  Trial  Term. 

Action  by  William  J.  Hodge  against  Augustus  L.  Appelles.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  J^NKS, 
HOOKER,  and  MILLER,  JJ. 

Jacob  Gordon,  for  appellant. 

Henry  A.  Blumenthal,  for  respondent. 

WOODWARD,  J.  The  action  is  brought  upon  an  assigned  claim 
to  recover  brokerage  commissions  in  the  sum  of  $420.  The  plaintiff 
alleges  that  in  the  month  of  December,  1905,  one  Julius  Weiss,  a  real 
estate  broker,  hearing  that  the  property  No.  341  East  Sixth  street,  in 
the  borough  of  Manhattan,  city  of  New  York,  was  for  sale  for  the 
sum  of  $42,000,  saw  a  certain  Mr.  Popper,  told  him  of  the  house,  and 
took  him  to  see  it;  that  the  aforesaid  Weiss  then  went  to  the  office 
of  the  defendant,  told  him  he  was  a  broker,  and  asked  him  concern- 
ing the  property,  which  the  defendant  offered  to  sell  for  $42,000,  $8,- 
000  to  be  in  cash ;  that  the  defendant  agreed  to  wait  for  the  said  Weis." 
while  he  went  for  a  prospective  purchaser ;  that  he  saw  his  client,  Mr. 
Popper,  who  went  back  with  him  to  the  defendant's  office;  and  that 
he  was  then  told  by  the  defendant  that  they  were  "too  late,  the  house 
is  sold."    According  to  the  testimony  of  Weiss,  Popper  thereupon  of- 
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fered  $600  more  for  the  pr(q)erty,  which  offer  Wdss  communicated 
to  the  defendant,  who  said : 

"See  me  to-morrow.  •  •  •  I  will  try  to  back  out  •  •  •  We  will 
try  to  arrange  the  deal  to-morrow." 

This  conversation  the  defendant  denies.  A  few  days  afterwards  the 
defendant  told  Weiss  that  the  house  was  sold,  and  that  Popper  had 
bou^t  it  through  another  broker.  Weiss  thereupon  claimed  his  com- 
mission, which  the  defend»it  refused  to  pay  him.  The  defendant's 
answer  is  a  general  denial,  but  the  specific  fact  that  the  premises  were 
sold  to  Popper  for  $42,000  about  three  hours  after  Weiss  had  brought 
Popper  to  the  defendant's  office  is  undisputed. 

It  was  shown  that  several  other  brokers  had  listed  this  property  for 
sale,  and  that  one  of  these,  Homsteen,  had,  while  Weiss  went  after 
his  man,  wired  the  defendant  that  he  had  a  purchaser,  who  afterwards 
proved  to  be  Popper.  And  since  the  defendant  told  Weiss,  when  later 
he  q)peared  with  his  customer,  that  the  house  had  been  sold,  and  since, 
also,  there  is  no  evidence  of  bad  faith  on  the  part  of  the  defendant, 
who  seems  to  have  had  no  knowledge  that  Popper,  the  purchaser, 
was  the  self-same  customer  of  the  two  competing  brokers,  I  fail  to 
see  how  the  defendant  can  be  held  liable  to  tiie  plaintiff  for  his  com- 
mission. As  Homsteen,  the  broker  who  consummated  the  sale,  testi- 
fied that  he  had  been  paid,  it  would  be  manifestly  unjust  to  compel 
the  defendant  to  pay  twice  for  the  same  service.  As  was  said  in  Et- 
tjnghoff  V.  Horowitz,  116  App.  Div.  671,  100  N.  Y.  Supp.  1002,  the 
owner  "may  sell  the  premises  at  any  time  and  to  any  customer  who  is 
willing  to  buy  upon  his  terms,  and  commissions  may  not  be  collected 
for  customers  produced  after  the  premises  have  been  sold." 

Furthermore,  as  there  is  here  no  evidence  of  employment,  nor  that 
the  plaintiff's  assignor,  Weiss,  brought  the  defendant  and  his  cus- 
tomer. Popper,  to  an  agreement,  the  verdict  is  plainly  erroneous  and 
should  not  stand.  In  Haase  v.  Schneider,  112  App.  Div.  336,  98  N. 
y.  Supp.  687,  the  cotut,  referring  to  the  right  of  tfie  broker  to  com- 
missions, said  that  the  parties  must  first  be  brought  to  an  agreement, 
not  alone  as  to  the  price,  but  as  to  terms  of  exchange,  the  time  of  tak- 
ing title,  and  all  the  incidents  of  the  transaction.  The  minds  of  the 
parties  must  meet  in  a  contract,  the  details  of  which  are  worked  out 
and  understood  between  them."  Similar  to  the  above  is  the  case  at 
bar,  and,  as  the  plaintiff  failed  to  consummate  an  agreement  between 
theparties,  he  has  no  right  to  the  commission. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event  All  concur,  except 
HIRSCHBERG,  P.  J.,  not  voting. 
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(122  App.  Dlv.  485.)  ,  .„^        ,„„r^ 

LANO  T.  MINOS. 

(Supreme  Conrt,  Appellate  Division,  Second  D^artment    November  29,  1907.) 

1,  CONTKAOTS— BbKAOH— AcrnOWS— BVIDEHOT. 

In  an  action  for  breach  of  contract  to  pay  for  a  secret  formula  tor  mak- 
ing artificial  champagne,  "not  distinguishable  from,  and  equal  In  test, 
appearance,  and  quality  to,  real  champagne,"  the  testlmoiiy  of  plaintiff 
that  she  had  made  champagne  according  to  the  formula  and  that  It  had 
always  turned  out  right  was  not  sufficient,  without  proof  that  the  formula 
was  what  It  was  alleged  to  be,  to  authorize  a  judgment  for  damages. 

2     A'P'PlEA.T^^T't'lCVl  ICW 

The  question  whether  the  verdict  la  contrary  to  and  unsupported  by  the 
evidence  comes  up  on  a  motion  to  set  aside  the  verdict  and  for  a  new 
trial. 

Hooker,  J,,  dissenting. 

Appeal  from  Kings  County  Court 

Action  by  Kathi  Lang  against  Julius  Mindc.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  on  the  minutes  for 
a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  WOODWAJiD,  HOOKER,  GAYNOR,  RICH,, 
and  MILLER,  JJ. 

Thomas  F.  Magner  (Nathan  Ballin,  on  the  brief),  for  appellant. 
August  P.  Wagener,  for  respondent. 

GAYNOR,  J.  The  plaintiff  did  not  make  out  a  case,  and  the  mo- 
tion to  dismiss  should  have  been  granted.  The  allegations  of  the  com- 
plaint may  well  excite  credulity,  which  is  all  the  more  reason  why 
care  should  have  been  taken  to  see  that  evidence  of  them  was  given 
before  they  should  be  decided  to  be  true. 

The  complaint  is  (without  regard  to  verbiage  and  immaterial  al- 
legations) that  the  plaintiff  agreed  to  deliver  to  the  defendant  a 
secret  formula  or  receipt  for  making  artificial  champagne,  "not  dis- 
tinguishable from,  and  equal  in  taste,  appearance  and  quality  to  real 
champagne,"  and  teach  and  impart  to  him  the  art,  skill  and  secret  of 
making  the  same,  in  consideration  of  which  the  defendant  agreed  to 
pay  her  $1,000,  provided  that  on  a  trial  under  the  plaintiff's  direction 
the  result  should  be  such  champagne;  that  the  plaintiff  gave  the  de- 
fendant the  said  secret  and  receipt  for  making  such  champagne,  "enu- 
merating and  describing  the  articles,  ingredients,  compounds  and  parts 
in  which  the  same  were  used  and  mixed,"  etc.,  but  he  refused  to  re- 
ceive her  instructions,  or  have  the  trial  of  the  result  under  her  direc- 
tions, but  tried  himself  and  failed.  The  prayer  was  for  damages 
for  breach  of  the  contract.  The  answer  is  a  general  denial.  The 
verdict  was  for  $1,000  damages.  There  was  no  evidence  that  the 
plaintiff's  formula  or  receipt  would  produce  artificial  champagne  "not 
distinguishable  from,  and  equal  in  taste,  appearance  and  quality  to 
real  champagne."  She  testified  that  she  had  made  it  in  France,  and 
that  "it  always  turned  out  right."  That  is  a  mere  loose  conclusion. 
It  might  have  been  right,  of  its  kind,  but  was  it  equal  to  real  cham- 
pagne "in  taste,  appearance  and  quality,"  and   not  distinguishable 
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from  it?  If  it  was,  it  was  the  same  as  the  real  article,  for  taste,  ap- 
pearance and  quality  is  all  there  is  of  it,  and  one  possessing  the  secret 
of  it  would  do  the  greatest  foolishness  ever  known  by  giving  such 
secret  away  for  $1,000.  Without  proof  that  the  formula  was  what 
it  is  alleged  to  be,  there  was  no  basis  for  damages.  If  it  were  any- 
thing less,  the  plaintiff  broke  the  contract  when  she  delivered  it,  and 
if  it  were  not  it  is  most  astonishing  that  she  delivered  it  at  all.  If 
some  of  flie  article  had  been  produced  on  the  trial,  the  judge  and  jury 
might  have  got  at  least  some  notion  whether  it  was  the  same  "in 
taste,  appearance  and  quality"  as  genuine  champagne. 

If  the  motion  to  dismiss  be  scant,  still  the  question  of  the  verdict 
being  contrary  to  evidence  and  unsupported,  comes  up  on  the  motion 
to  set  aside  the  verdict  and  for  a  new  trial. 

The  judgment  and  order  should  be  reversed. 

Jndgment  and  order  of  tbe  County  Court  of  Kings  county  reversed,  and 
new  trial  ordered ;  coets  to  abide  tbe  event  All  ooncor,  except  HOOKEB,  3., 
wbo  diasentab 


<122  App.  DlT.  440.) 

In  re  FROBLICH'S  ESTATE. 

{Supreme  Oonrt,  Appellate  Division,  Second  Department    November  20,  IMT.) 

L  Wiua—CoNSTBUcTiow— Intention  of  Testatob. 

In  constmlng  a  will,  all  its  clanaea  and  provlBionB  must  be.  read  to- 
gether In  determining  tbe  Intent  of  the  testator,  and  the  intent  so  gather- 
ed control& 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  48,  Wills,  S$  955,  956.1 

2.  Sake— Testahentabt  Tbubts  — Tbust  to   Comtikttb  Business  —  Rental 

Taluk  of  Pbemises. 

A  will  gave  the  residue  of  testator's  property  in  trust  to  take  charge  of 
bis  real  estate,  "collect  the  rents  and  income  thereof,"  etc.,  specifying 
various  trusts,  among  them  to  take  charge  of  bis  stove  fixtures  business 
and  foundry,  etc..  and  everything  connected  with  said  business,  and  to 
continue  tbe  business  until  bis  youngest  child  should  reach  majority,  or 
as  long  as  the  net  profits  of  tbe  business  should  yield  a  designated  profit. 
Held,  that  the  foundry  was  a  necessary  incident  of  the  business  to  be 
used  by  the  trustees,  and  tbey  were  not  required  to  charge  the  business 
with  the  rental  value  thereof. 

3.  JUDOMENT— RXS  JUDICATA  —  JUDGMENT   CONSTBUINQ    WILL— MaTTEBS   CON- 

CLUDED. 

A  Judgment  in  an  action  to  construe  a  will,  which  adjudges  that  a  trust 
created  by  a  will  for  tbe  conduct  of  testator's  business,  including  a  found- 
ry, is  valid,  but  which  does  not  decide  any  question  as  to  whether  tbe 
trustees  in  tbe  conduct  of  the  business  should  be  chargeable  with  rent 
of  tbe  foundry,  is  not  res  judicata  on  the  question  of  tbe  liability  of  a 
substituted  trustee  for  such  rent,  nor  Is  he  estopped  by  the  allowance 
by  the  court  of  accounts  of  former  trustees,  which  showed  that  they  paid 
rent  for  the  foundry. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  U  1254- 
12S&] 
<  EaroppEL— Equtfablb  Estoppel— Pbxjudick. 

tbe  fact  tbat  trustees,  empowered  under  a  will  to  take  charge  of  tes- 
tator's business,  including  a  foundry,  paid  rent  for  the  foundry,  and  that 
tbdr  accounts  for  such  payments  were  allowed  by  tbe  court,  does  not 
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estop  a  substituted  trustee  from  taking  the  position  tbat  rent  sbonid  not 
be  paid  as  against  one  who  has  not  been  Induced  to  act  to  her  prejudice  by 
receiving  the  rents  for  former  years. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  19,  Estoppel,  {{  144, 
145.] 

S.  l^USTS— LlABILITT   IfOB   LoSS. 

A  will  authorizing  trustees  to  contlnae  testator's  business  until  his 
youngest  child  shall  reach  majority,  or  as  long  as  the  net  profits  shall 
yield  a  specified  profit,  makes  it  the  duty  of  the  trustees  to  close  out  the 
business  when  It  becomes  apparent  that  It  will  not  earn  the  profit  speci- 
fied ;  but  reasonable  latitude  must  be  allowed  them  in  determining  wheth- 
er or  not  the  business  Is  capable  of  making  the  profit,  and,  in  the  absence 
of  negligence  or  mismanagement,  the  trustees  cannot  be  personally  charg- 
ed with  a  loss  occurring  during  the  time  they  conducted  the  business. 

8.   EXEOUTOBS— OOICPENSATIOR— CONTINUINO  BUSINESS  OF  TESTATOR. 

An  executor  Is  ordinarily  confined  to  the  commissions  prescribed  by  tbe 
statute,  and,  where  the  business  of  tbe  testator  Is  continued  under  au- 
thority contained  In  the  will,  the  services  rendered  In  continuing  it  are 
deemed  part  of  tbe  duties  of  his  ofilce,  and  he  cannot  receive  therefor  any 
other  than  the  compensation  allowed  by  law,  though  an  executor  render- 
ing special  services  beyond  the  general  duties  Is  entitled  to  additional 
compensation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  22,  Executors  (md 
Administrators,  {§  2117-2124.] 

7.  Tbtists— TarsTKES— CoicPKNBATioN— CoNTiwuiNa  Business. 

Where  a  will  authorizes  trustees  to  continue  testator's  business,  pro- 
viding that  out  of  the  profits  of  tbe  bnsiness  a  specified  per  cent  shall  be 
paid  to  the  trustees  as  compensation  for  their  services  in  the  management 
of  the  business,  which  per  cent  shall  be  in  addition  to  the  commlsslous 
allowed  by  law,  the  trustees  are  not  entitled  to  compensation  in  addition 
to  the  lawful  commissions  and  the  specified  per  cent 

Appeal  from  Surrc^te's  Court,  Kings  County. 

Proceeding  for  judicial  settlement  of  the  account  of  Charles  Froe- 
lich,  substituted  trustee  of  trusts  created  under  the  will  of  Andrew 
Froelich,  deceased.  From  a  decree  of  the  surrogate  (100  N.  Y. 
Supp.  436),  Mrs.  Wolf  appeals.    Modified  and  affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Joseph  M.  Gazzam,  for  appellant. 
James  Troy,  for  respondent 

WOODWARD,  J.  The  testator's  will  was  probated  by  the  surro- 
gate of  Kings  county  in  the  year  1886.  By  the  third  clause  of  the  will 
a  trust  was  created.    It  reads  as  follows : 

"Third.  I  give,  devise,  and  bequeath  all  the  rest  residue  and  remainder  of 
my  property,  real  and  personal  and  mixed  of  what  nature  and  kind  soever 
and  whatever  the  same  may  be  at  the  time  of  my  death  to  my  friend  I^ewis 
S.  Goebel  and  to  my  brother  Philip  Froelich  In  trust  nevertheless  to  take 
charge  of  my  real  estate,  collect  the  rents  and  Income  thereof,  and  out  of  tbe 
same  pay  all  taxes,  assessments,  water  rents,  insurance,  premiums  and  all 
moneys  necessary  to  keep  the  buildings  upon  tbe  said  real  estate  in  good  re- 
pair and  condition. 

"And  upon  tbe  further  trust  to  pay  over  one-half  of  the  net  rents,  and  in- 
come of  my  said  real  estate  to  my  wife  Caroline  Froelich  quarter  yearly  for 
the  support  and  maintenance  of  herself  and  my  minor  children  and  In  lieu  of 
dower. 
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"And  upon  the  further  trust  to  apply  the  remaining  one-half  of  said  net 
rents  and  Income  to  the  payment  of  any  mortgage  or  mortgages  that  may  be 
liens  upon  said  real  estate. 

"And  npon  the  further  trust  after  the  payment  of  all  mortgages  upon  said 
real  estate  to  Invest  the  said  one-half  of  said  net  rents  and  Income  upon  bond 
and  mortgage  npon  imincumbered  real  estate  In  the  Olty  of  New  York  or 
Brooklyn  for  the  benefit  of  my  children. 

"And  upon  the  further  trust  to  take  charge  of  my  stove  fixtures  and  stove 
trimming  business  In  the  city  of  New  York,  city  of  Newark,  New  Jersey,  and 
foundry  In  the  city  of  Brooklyn  together  with  all  the  stock  of  goods  on  hand, 
material,  flxturee,  machinery  patterns,  tools,  implements  and  appurtenances; 
also  all  bo<A  accounts  outstanding  claims  and  in  short  every  thing  connected 
with  my  said  business. 

"And  upon  the  further  trust  to  continue  the  said  business  and  carry  on  the 
same  and  to  continue  to  carry  on  the  same  until  my  youngest  child  shall  ar- 
rive at  the  age  of  twenty-one  years,  or  as  long  as  the  net  profits  of  said  busi- 
ness shall  yield  ten  per  cent,  npon  an  investment  of  fifty  thousand  dollars. 

"And  upon  the  further  trust  to  sell  and  discontinue  said  business  when- 
ever my  said  executors  and  trustees  shall  deem  it  for  the  best  Interest  of 
said  estate  so  to  do. 

"And  npon  the  further  trust  to  retain  out  of  the  net  profits  of  said  business 
the  sum  of  ten  per  cent  of  such  net  profits  as  compensation  to  my  executors 
and  trustees  for  their  services  in  the  management  of  the  said  business.  Said 
sum  of  ten  per  cent  to  be  in  addition  to  the  lawful  commissions  allowed  them 
as  executors  and  trustees. 

"And  upon  the  further  trust  to  Invest  the  net  profits  and  income  from  said 
hoBlsess,  after  deducting  the  said  ten  per  cent  compensation  to  said  executors 
and  trustees  up<m  bond  and  mortgage  upon  unincumbered  real  estate  in  the 
city  of  New  York  or  Brooklyn  or  to  deposit  the  same  in  some  savings  bank  or 
banks  of  good  standing  in  the  city  of  New  York  or  Brooklyn,  for  the  benefit 
of  my  chlldroL  * 

"And  qpon  the  further  trust  to  convert  all  my  personal  property  not  above 
moitlimed  into  money  and  to  invest  the  same  for  the  benefit  of  my  said  chil- 
dren In  the  same  manner  as  any  other  moneys  are  to  be  invested  as  above 
provided. 

"And  npon  the  further  trust  to  pay  and  advance  to  each  of  my  children 
*»  they  respectively  arrive  at  the  age  of  twenty-one  years  or  as  they  respec- 
ttvely  marry,  the  sum  of  three  thousand  dollars. 

"And  upon  the  further  trusc  Immediately  upon  the  arrival  of  my  youngest 
cbild  at  tiie  age  of  twenty-one  years  in  case  my  said  wife  shall  not  then  be 
living  to  divide  all  my  estate  real  and  personal  and  the  accumulations  of 
interest  equally  among  my  children,  share  and  share  alike  after  deducting  all 
advances  made  as  above  provided  to  any  of  my  children,  so  that  each  of  my 
dilldren  shall  have  and  receive  an  equal  share  of  my  estate.  Should  my  said 
wife  be  living  at  the  time  my  youngest  child  arrives  at  the  age  of  twenty-one 
rears  then  It  Is  my  will  and  pleasure  that  no  division  of  my  estate  shall  be 
made  until  after  the  death  of  my  said  wife." 

The  testator  left  cdnsiderable  real  estate,  consisting  of  houses  and 
lots,  and  also  a  foundry  in  the  city  of  Brooklyn.  At  the  time  of  his 
death  the  testator  was  engaged  in  conducting  a  general  stove-trimming 
business  and  used  this  foundry  in  connection  with  such  business. 
The  accotmting  trustee,  under  the  power  and  authority  of  the  trust 
clause  of  the  will,  continued  the  testator's  business,  and  used  the 
foundry  for  the  same  purposes  as  the  testator.  The  appellant  insists 
the  trustee  should  have  charged  the  business  with  rent  for  use  of  the 
foundry,  and  that  Caroline  Wolf,  the  widow  of  the  testator,  was  enti- 
tled to  receive  one-half  the  net  rents  derived  from  the  foundry  prop- 
erty as  part  of  her  one-half  of  the  net  rents  of  the  real  estate.  It  is 
contended  that  the  foundry  property  is  to  be  treated  exactly  like  all 
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the  other  real  estate  left  by  the  testator,  and  after  the  payment  of  the 
expenses  of  maintenance  one-half  the  net  rent  vmder  the  provisions  of 
the  trust  clause  of  the  will  should  be  paid  to  the  widow  for  life.  The 
accounting  trustee  insists  that  under  the  will  he  is  not  required  to 
pay  to  himself  any  rent  for  the  use  of  the  foundry.  It  appears  to  have 
been  the  practice  for  years  for  the  predecessors  of  the  present  trus- 
tee to  charge  the  business  with  rent  for  the  use  of  this  foundry,  one- 
half  of  which  was  paid  the  widow.  For  a  time  after  the  substitution 
of  the  respondent  as  trustee  he  also  followed  that  practice,  but  sub- 
sequently declined  to  further  do  so  upon  the  advice  that  the  business 
was  not  legally  liable  therefor.  The  question  is,  therefore,  sharply  pre- 
sented as  to  the  proper  construction  of  the  trust  clause  in  that  respect 

In  construing  a  will,  all  its  clauses  and  provisions  must  be  read  to- 
gether in  determining  the  intent  of  the  testator,  and  that  intent  so 
gathered  must  control  Goebel  v.  Wolf,  113  N.  Y.  406,  21  N.  E.  388, 
10  Am.  St.  Rep.  464.  What  is  said  by  the  testator  in  the  earlier  parts 
of  the  trust  clause  must  be  considers  in  comiection  with  the  subse- 
quent clause  relating  to  the  continuance  of  the  business.  We  think 
die  general  language  of  the  earlier  part  of  the  clause,  in  which  the 
testator  directs  his  trustees  to  take  charge  of  his  real  estate,  "collect 
the  rents  and  income  thereof,"  etc.,  is  qualified  and  modified  by  the 
later  direction  to  his  trustees  to  take  charge  of  his  stove  fixtures  and 
stove-trimming  business  "and  foundry  in  the  city  of  Brooklyn,  *  *  * 
and  in  short  everything  connected  with  my  said  business,"  and  con- 
tinue said  business  in  the  manner  directed.  There  is  no  specific  di- 
rection for  the  business  to  pay  rent.  The  foundry  was  a  necessary 
incident  to  that  business,  and  most  intimately  connected  therewith. 
The  fixtures  and  other  property  in  it  would  have  been  of  little  use,  ex- 
cept when  used  in  connection  with  it.  It  was  the  dear  intention  of  the 
testator  that  this  foundry  was  to  be  treated  as  a  part  of  the  invest- 
ment of  the  business,  and  to  be  used  by  the  trustees  in  the  future  con- 
duct of  the  business  as  a  necessary  incident  to  it.  It  was  not  to  be 
rented  to  third  parties,  but  to  be  used  by  the  trustees  themselves,  and, 
in  the  absence  of  any  specific  direction  that  they  should  charge  the 
business  with  its  rental  value,  we  think  they  cannot  be  required  so  to 
do.  The  question  is  simply  one  of  construction,  and  we  believe  the 
argument  is  all  in  favor  of  the  jposition  taken  by  the  respondent  in 
this  regard.  If  this  is  the  proper  construction,  it  is  no  answer  that 
in  prior  years  rent  had  in  fact  been  allowed.  We  see  nothing  in 
those  acts  estopping  the  trustee  from  now  insisting  on  the  proper  con- 
struction of  the  will. 

It  is  contended  by  the  appellant  that  the  judgment  construing  the 
provisions  of  this  will  previously  rendered  (Goebel  v.  Wolf,  113  N. 
Y.  405,  21  N.  E.  388,  10  Am.  St.  Rep.  464)  makes  the  question  here 
involved  res  adjudicata,  especially  when  taken  in  connection  with  the 
former  accountings  of  prior  trustees,  in  which  their  accounts  credit- 
ing themselves  and  charging  the  appellant  with  rent  of  the  foundry 
property  were  passed  and  approved.  The  counsel  for  the  appellant 
relies  on  the  case  of  Thorn  v.  De  Breteuil,  179  N.  Y.  64,  71  N.  E. 
470,  as  sustaining  this  contention.  We  have  examined  the  record  in 
the  case  of  Goebel  v.  Wolf,  supra,  and  we  can  find  nothing  in  that 
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case  which  in  our  opinion  precludes  or  estops  this  court  from  main- 
taming'  and  enforcing  the  views  now  entertained  and  above  expressed 
\iVontiae  question  of  the  rental  of  the  foundry.  The  findings  and  judg- 
ment made  in  the  action  to  construe  the  will  simply  adjudge  the  trust 
created  by  the  will  as  to  the  real  estate  and  for  the  conduct  of  the  tes- 
tator's business  valid,  and  makes  certain  other  findings  in  no  way  re- 
lating to  the  questions  here  involved.  The  decree  does  not  purport 
to  find  or  decide  any  question  as  to  whether  or  not  the  trustees  in  the 
conduct  of  the  business  should  pay  rent  to  themselves  for  the  use  of  the 
foundry  property.  That  question  does  not  appear  to  have  been  di- 
rectly or  inferentially  involved  in  this  disposition  of  the  action  for  a 
construction  of  the  will.  It  is  true,  too,  that  the  predecessors  of  the 
present  trustee  paid  rent  for  the  foundry  property,  and  their  accounts 
for  such  payments  were  allowed  and  passed.  We  cannot  see,  however, 
that  those  decrees  settling  trustees'  accounts  estop  the  present  trus- 
tee from  taking  his  present  position  that  rent  should  not  be  paid. 
The  appellant  has  not  acted  or  been  in  any  way  induced  to  act  to  her 
prejudice  by  receiving  the  benefit,  of  rents  for  former  years.  She 
simply  received  more  than  she  was  legally  entitled.  This  ought  not 
to  estop  the  substituted  trustee  from  asserting  that  the  practice  fol- 
lowed by  his  predecessors  was  wrong  and  should  be  discontinued. 
Especially  is  this  true  where  the  respondent's  predecessor  in  office  was 
Mrs.  Wolf,  the  appellant  here,  and  the  accounts  rendered  were  her 
own  accounts.  We  find  nothing  in  Thorn  v,  De  Breteuil  in  conflict 
with  this  conclusion,  where  a  prior  adjudication  had  been  expressly 
made  covering  the  point  brought  into  dispute  for  a  second  time,  and 
where  executors  and  trustees  had  in  good  faith  acted  upon  the  judicial 
construction  put  upon  the  will  under  consideration. 

The  trustee's  account  shows  that  the  business  conducted  under  the 
trust  clause  in  the  will  showed  a  net  loss  of  $2,286.48,  and  the  ap*- 
pellant  contends  the  trustee  should  have  discontinued  the  business, 
and  is  personally  chargeable  with  the  loss  which  occurred  during 
Ills  administration.  The  provisions  of  the  will  under  which  the  busi- 
ness was  continued  authorized  the  trustees  "to  continue  the  said  busi- 
ness and  carry  on  the  same  and  to  continue  to  carry  on  the  same 
until  my  youngest  child  shall  arrive  at  the  age  of  twenty-one  years,  or 
as  long  as  the  net  profits  of  said  business  shall  yield  ten  per  cent, 
upon  an  investment  of  fifty  thousand  dollars."  We  think  the  fair  con- 
struction of  this  clause  made  it  the  duty  of  the  trustees  to  close  out 
the  business  when  it  became  apparent  that  the  business  would  not 
earn  the  10  per  cent,  profit  specified.  At  the  same  time  reasonable  lati- 
tude should  be  allowed  the  trustee  in  determining  whether  or  not  the 
business  was  capable  of  making  the  10  per  cent,  profit  anticipated.  It 
is  common  experience  that  many  kinds  of  business  may  encounter 
temporary  and  unexpected  losses,  and  may  perhaps  for  a  given  year 
even  run  at  a  loss,  when  in  fact  the  business  as  a  whole  may  prove 
profitable.  The  trustees,  in  view  of  this  common  experience,  would 
be  justified,  in  our  judgment,  in  continuing  the  business  for  sufficient 
length  of  time  until  it  could  be  determined,  by  an  honest  effort  to 
make  the  business  a  success,  whether  the  business  as  a  whole  is  a 
paying  one.  We  have  examined  the  record  in  this  case,  and  cannot 
107N.T.S.— 12 
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discover  in  it  sufficient  to  justify  the  court  in  finding  that  the  trustee 
under  the  circumstances  was  required  sooner  to  discontinue  the  busi- 
ness. We  do  not  think  the  evidence  would  justify  the  court  in  char- 
ging him  personally  for  the  losses  suffered.  There  is  no  evidence  of 
any  negligence  or  mismanagement  of  the  business  on  the  part  of  tfie 
trustee;  while,  on  the  other  hand,  there  is  some  evidence  that  the 
failure  to  realize  profits  was  in  part  due  to  a  competition  in  business 
organized  and  carried  on  with  the  approval,  if  not  the  active  co-opera- 
tion, of  the  appellant.  There  is  no  little  justice  in  the  ccmtention  that 
under  such  circumstances  the  contestant  ought  not  to  charge  the 
substituted  trustee  with  a  personal  liability  for  the  comparatively  small 
loss  the  business  conducted  by  him  sustained. 

It  is  contended  that  error  was  committed  in  allowing  the  trustee 
for  moneys  drawn  from  the  business  and  paid  himself  as  "salary-" 
for  managing  the  business,  aggregating  $1,840.  It  appears  that  prior 
to  the  trustee's  appointment  as  substituted  trustee  in  1901,  and  while 
his  mother  (now  Mrs.  Wolf),  the  appellant  in  this  case,  was  acting 
as  trustee,  John  M.  Wolf,  the  present  husband  of  the  former  trustee, 
was  employed  at  a  salary  as  superintendent  and  manager  of  the  busi- 
ness, and  was  paid  for  such  services  a  salary  even  larger  than  that 
subsequently  received  by  the  respondent.  Wolf  left  the  business,  and 
without  an  active  head  to  look  after  its  details,  and  this  respondent, 
who  had  been  also  employed  in  the  business  and  was  more  or  less 
familiar  with  it,  was  appointed  trustee  in  the  place  and  stead  of  his 
mother,  who  resigned.  From  that  time  on  he  devoted  his  time  and 
attention  to  its  conduct,  and  rendered  substantially  the  same  services 
as  formerly  given  by  Wolf,  and  withdrew,  from  the  business  a  weekly 
salary  for  the  same.  It  would  seem  that  from  every  consideration  of 
justice  and  equity  the  trustee  should  under  such  circumstances  be 
paid  a  compensation  commensurate  with  the  services  rendered,  and 
little  sympatiiy  can  be  had  for  one  objecting  to  its  allowance.  Nev- 
ertheless we  have  been  unable  to  find  authority  for  its  allowance  with- 
out violating  the  well-recognized  rules  and  principles  of  law  which 
govern  such  cases.  The  will  expressly  provides  for  and  authorizes 
9ie  retention  "out  of  the  net  profits  of  said  business  the  sum  of  ten  per 
cent,  of  such  net  profits  as  compensation  to  my  executors  and  trustees 
for  their  services  in  the  management  of  the  said  business.  Said  sum 
of  ten  per  cent,  to  be  in  addition  to  the  lawful  commissions  allowed 
them  as  executors  and  trustees." 

We  are  aware  that  in  certain  special  and  peculiar  cases,  where  an 
executor  or  trustee  renders  to  the  estate  he  represents  special  services 
outside  and  beyond  his  general  duties  as  executor  or  trustee,  proper 
allowances  have  been  made  for  their  payment  over  and  above  the 
commissions  allowed  by  law,  as  where  a  former  manager  was  ap- 
pointed temporary  administrator  during  a  contest  over  the  probate  of 
a  will,  and  was  directed  to  temporarily  carry  on  the  decedent's  busi- 
ness (Matter  of  Moriarity,  27  Misc.  Rep.  161,  58  N.  Y.  Supp.  380), 
or  where  one  of  several  executors  by  agreement  with  the  widow  and 
heirs  rendered  services  for  nine  years,  not  only  in  collecting  rents, 
but  by  manual  labor  in  keeping  the  trust  property  in  repair  (Matter  of 
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McCord,  2  App.  Div.  824,  37  N.  Y.  Supp.  852),  or  where  a  skilled 
machinist  at  tiie  request  of  the  heirs  continues  a  manufacturing  busi- 
ness of  the  testator,  rendering  services  therein  for  which  he  was  pe- 
culiarly fitted  by  his  mechanical  training  (Matter  of  Braunsdorf,  13 
Misc.  Rep.  666,  36  N.  Y.  Supp.  298),  or  where,  a  testator  leaving 
five  farms,  one  of  the  executors,  at  the  request  of  the  others,  includ- 
ing the  widow,  took  charge  of  the  real  estate  for  some  15  years  (Lent 
V.  Howard,  89  N.  Y.  169).  In  each  of  the  above  cases  tiie  services 
rendered  were  quite  outside  the  duties  imposed  upon  the  executor 
or  trustee  by  the  instrument  or  order  under  which  diey  acted,  and  in 
some  cases  the  services  were  rendered  under  a  special  arrangement 
with  the  interested  parties.  In  this  case  the  will  under  which  the  re- 
spondent acted  expressly  provided  for  the  compensation  to  be  paid 
the  trustee  for  the  management  of  the  business,  and  it  is  impossible 
to  say  that  such  services  as  were  rendered  were  outside  the  duties 
imposed  upon  him  by  that  instrument.  An  administrator  or  executor 
is  ordinarily  confined  to  the  fees  or  commissions  prescribed  by  the 
statute,  and,  if  the  business  of  the  decedent  be  continued  under  au- 
thority contained  in  the  will,  the  services  rendered  by  the  executor 
in  continuing  it  are  deemed  part  of  the  duties  of.  his  office,  and  he 
cannot  receive  therefor  any  other  than  the  compensation  allowed  by 
law.  Clausen  v.  Puvogel,  114  App.  Div.  455,  459,  100  N.  Y.  Supp. 
49;  Matter  of  Hayden,  54  Hun,  197,  7  N.  Y.  Supp.  313,  affirmed 
125  N.  Y.  776,  27  N.  E.  409;  Matter  of  Dummett,  38  Misc.  Rep. 
477,  77  N.  Y.  Supp.  1118;  Collier  v.  Munn,  41  N.  Y.  143.  The  en- 
forcement of  the  general  rule  in  this  case  works  a  hardship ;  but  the 
nile  is  a  salutory  one,  and  one  which  this  court  cannot  disregard. 

We  see  no  reason  for  disturbing  the  findings  of  the  Surrogate  as  to 
certain  expenses  incurred  in  the  business,  and  covered  by  small  sums 
drawn  from  the  business  from  time  to  time. 

The  decree  appealed  from  should  be  modified  in  the  manner  above 
indicated. 

Decree  of  the  Surrogate's  Court  of  Kings  connty  modified  in  accordance 
witb  opinion  of  WOODWARD,  J.,  and,  as  modified,  affirmed,  without  costs. 
6AYNOB,  BIOH,  and  MILLBB,  JJ.,  concur.  HIRSCHBBRO,  P.  J.,  not 
Toting. 


(56  Misc.  R^.  606.) 

MUSICA  V.  AMALFITANO. 

(Supreme  Court,  Appellate  Tom.    November  29,  1007.) 

t  CouBis— MnniciFAi.  Coobts— Jubisdiotion— Cobbectiok  of  Judomicnt. 

A  Municipal  Court  Jnntlce  has  no  authority  to  amend  a  Judgment,  nn- 
lesB  made  at  the  close  of  the  trial  or  on  a  two  days'  notice  of  motion,  as 
teqnired  by  Municipal  Court  Act,  Laws  1002,  p.  166S,  a  680,  t  254. 

i.  AFPKAi.-^UDai(xnT— Modification— JuBisDicTioit. 

Wiiere  plaintiff  appeals  from  a  judgment  in  his  favor,  and  from  as 
onte  vacating  an  order  amending  the  same  by  Inserting  a  clause  provid- 
ing for  the  anest  and  Imprisonment  of  defendant,  the  appellate  court 
baa  jnrlsdiction  to  insert  such  provision,  if  the  facts  disclosed  Justify 
tiie  issuance  of  such  process  against  defendant. 
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8.  Tboveb  and  ConvxRsiON— Judoheniv-Abbest  of  Deterdant. 

Where  plaintiff  in  trover  proved  a  sale  to  defendant  under  a  writtea 
agreement  binding  defendant  to  hold  the  merchandiee  in  trust  until  tlie 
note  for  the  price  was  paid,  but  allowing  defendant  to  sell  the  merclian- 
dlse  and  pay  the  proceeds  to  plaintiff,  that  the  note  bad  not  been  paid, 
and  that  the  merchandise  had  not  been  returned  on  demand,  and  defend- 
ant testified  that  he  had  sold  all  the  merchandise  and  had  not  received 
any  of  the  proceeds  therefor,  plaintiff,  on  recovering  Judgment,  was  not 
entitled,  under  Municipal  Court  Act,  Laws  1902,  p.  1562,  c.  580,  !  251,  to  a 
provision  therein  authorizing  the  arrest  and  imprisonment  of  defendant; 
having  failed  to  show  a  conversion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Antonio  Musica  against  Vito  Amalfitano.  From  a  judg- 
ment granting  insufficient  relief,  and  from  an  order  vacating  an  order 
modifying  the  judgment,  plaintiflF  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Carter  &  Haskell,  for  appellant, 
Giuseppe  L,.  Maggio,  for  respondent. 

LEVENTRITT,  J.  The  action  is  for  conversion.  A  verified  com- 
plaint was  served  with  the  summons,  and  on  the  return  day  the  de- 
fendant pleaded  a  general  denial.  The  trial  which  followed  was  con- 
cluded on  the  2d  of  May,  1907.  On  the  14th  of  May  the  trial  justice 
rendered  the  usual  money  judgment  in  favor  of  the  plaintiff,  witiiout 
stating  therein  that  the  defendant  was  subject  to  arrest  and  imprison- 
ment. Upon  discovering  this  omission,  the  plaintiff's  attorneys  three 
days  later  made  an  ex  parte  application  to  the  trial  justice  for  an 
amendment  of  the  judgment  by  the  insertion  of  stu:h  a  provision, 
and  on  the  20th  of  May  the  justice  amended  the  judgment  accordingly. 
When  the  defendant  learned  that  the  amendment  had  been  made,  he 
obtained  an  order  to  show  cause,  based  upon  affidavits,  why  the  in- 
serted provision  should  not  be  stricken  out  and  the  judgment  re- 
stored to  its  original  form.  On  the  hearing  of  the  motion  the  plain- 
tiff submitted  a  counter  affidavit.  The  motion  was  granted,  the 
original  judgment  was  restored,  and  the  defendant,  who  had  there- 
tofore been  taken  into  custody  under  a  body  execution,  was  discharged. 
The  appeal  under  consideration  was  thereafter  taken  from  the  vacatur 
of  the  order  of  modification,  and  also  from  the  judgment  in  so  far 
as  it  did  not  provide  for  the  arrest  of  the  defendant. 

The  justice  was  powerless  to  make  the  amendment,  because  it  was 
made  neither  at  the  close  of  the  trial  nor  upon  two  days'  notice  of 
motion,  as  required  by  section  254  of  the  Municipal  Court  act  (Laws 
1902,  p.  1563,  c.  580).  He  could  not,  upon  the  application  of  either 
party,  without  formal  notice  to  the  other,  make  an  order  amending 
or  modifying  the  judgment.  Ryan  v.  Brown,  51  Misc.  Rep.  67,  99 
N.  Y.  Supp.  868 ;  Barron  v.  Feist,  51  Misc.  Rep.  589,  101  N.  Y.  Supp. 
72 ;  Lackner  v.  American  Clothing  Co.,  112  App.  Div.  438,  98  N.  Y. 
Supp.  376.  The  justice  had  no  alternative,  therefore,  except  to  undo 
his  unauthorized  act  by  making  the  order  appealed  from. 
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The  appeal  from  the  judgment,  however,  brings  up  for  review  the 
omission  to  add  the  indorsement  which  would  entitle  the  plaintiff  to  a 
body  execution  under  section  251  of  the  Municipal  Court  act.  If  the 
facts  disclosed  on  the  trial  were  such  as  to  justify  the  issuance  of  that 
process,  we  could  modify  the  judgment  by  directing  the  insertion  of 
the  words:  "Defendant  liable  to  arrest  and  imprisonment  on  execu- 
tion." Ostrom  V.  Sapolslqr,  49  Misc.  Rep.  610,  96  N.  Y.  Supp.  1070. 
The  plaintiff  alleged  a  cause  of  action  in  conversion,  and  proved  the 
sale  and  delivery  to  the  defendant  of  pertain  merchandise  under  an 
agreement  in  these  words: 

"Recelred  from  A.  Muslca,  of  New  York,  tbe  merchandise  specified  in  tbe 

ioToice  dated  Dec  20/06,  Jan.  9/14/80/07,  and  sbipped  from  ,  marks 

and  nmnbera  being  A.  M.  258  Bz  MaccaronI,  62  Bx  Maccaroni,  1  case  cheese, 
5  bales  fish,  1  drum  fish ;  and  In  consideration  thereof  I  agree  to  hold  said 
merchandise  on  storage  as  his  property,  In  trust,  until  the  notes  given  or  to 
lie  given  as  the  purchase  money  of  said  merchandise  under  a  credit  issued  to 
ne  and  any  other  Indebtedness  to  said  A.  Mnsica  shall  have  been  paid  or 
satisfactorily  provided  for.  It  is  understood  that  I  shall  be  at  liberty  to  sell 
tlie  said  merchandise  and  hand  the  proceeds,  when  received,  to  said  A.  Musica 
38  security  for  due  provisions  for  said  acceptances  and  indebtedness,  and  al- 
so that  I  shall  keep  tbe  same  Insured  against  fire,  payable.  In  case  of  loss, 
to  said  A.  Mnsica,  who  is  not  to  be  chargeable  with  any  expense  thereon. 
Ttie  Intention  of  this  arrangement  Is  to  protect  and  preserve  unimpaired  tbe 
title  of  said  A.  Moslca  to  said  merchandise. 

"(Signed]  Vlto  Amalfltano." 

He  further  testified  that  the  note  referred  to  in  the  agreement  had 
not  been  paid  and  that  the  merchandise  had  not  been  returned  upon 
demand.  He  did  not  show,  however,  either  that  the  goods  were  in 
defendant's  possession  or  that  they  had  been  sold  and  any  proceeds 
received.  Since,  under  the  agreement,  one  of  these  conditions  was 
an  element  essential  to  the  proof  of  conversion,  the  plaintiff  failed 
to  establish  the  cause  of  action  pleaded.  Furthermore,  the  defendant 
testified  that  he  had  sold  all  the  merchandise  and  that  he  had  not  re- 
ceived any  of  the  proceeds  therefor.  Under  these  circumstances  the 
plaintiff  was  entitled  merely  to  a  judgment  in  the  form  rendered  by 
the  learned  trial  justice. 

The  judgment  and  order  appealed  from  must  be  affirmed.  All 
concur. 


OK  Misc.  Rep.  468.) 

SOOIXT  V.  WOIiFP. 

(Supreme  Court,  Appellate  Term.    November  29,  1007.) 

PUADIlrO — ARSWEB— SUTFIOIXNOT   OF  DeRIAI.. 

Where  tbe  complaint  In  a  personal  injury  action  alleged  that  on  a  sped- 
fled  day  plaintiff,  while  lawfully  passing  along  a  street  abutting  upon 
defendant's  premises,  struck  boards  projecting  from  such  premises,  and 
was  violently  thrown  to  the  ground  through  defendant's  negligence,  an 
answer  denying  any  knowledge  or  Information  sufficient  to  form  a  l>e- 
llef  as  to  the  truth  or  falsity  of  such  allegations  was  sufllcieut,  and  it 
was  error  to  exclude  evidence  bearing  upon  the  issues  thus  raised. 

[Ed.  Note;— For  cases  In  point,  see  Cent  Dig.  vol.  89,  Pleading,  i§  245- 
24&] 
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Appeal  from  City  Court  of  New  York. 

Action  by  Margaret  Scully  against  Henry  L.  Wolff.  Frtmi  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Carl  Schurz  Petrasch,  for  appellant. 
Sidney  H.  Stuart,  for  respondent 

LEVENTRITT,  J.  This  action  was  founded  on  negligence  chai|;ed 
against  the  defendant.  The  complaint  alleged  his  ownership  of  cer- 
tain premises  on  104th  street  and  Third  avenue,  that  he  carelessly 
and  negligently  maintained  those  premises  by  permitting  two  boards 
to  project  beyond  the  stoop  line  into  the  street,  and,  in  paragraph  3: 

'That  on  tbe  20th  day  of  July,  190S,  the  plaintiff,  while  lawfully  pASBing 
along  said  street  and  avenue,  and  without  any  negligence  on  her  part,  and 
solely  because  of  the  negligence  and  carelessness  of  the  defendant,  as  afon- 
said,  was  struck  on  the  feet  and  caught  by  said  boards,  and  violently  thrown 
to  the  ground." 

in  his  answer  the  defendant  admitted  his  ownership  of  the  prem- 
ises, and  in  paragraph  2  denied  "any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  or  falsity  of  the  allegations  con- 
tained in  the  paragraph  of  the  complaint  numbered  3."  The  defend- 
ant was  not  permitted  on  the  trial  to  introduce  any  evidence  bearing 
upon  his  freedom  from  negligence ;  the  court  holding  that  the  defend- 
ant's denial  of  the  allegations  of  paragraph  3  of  the  complaint  was 
insufficient  and  ineffectual  to  controvert  the  allegations  of  that  par- 
agraph. The  defendant  was  therefore  compelled  to  rest  his  case 
upon  the  plaintiff's  evidence,  which  practically  reduced  the  trial  to  an 
assessment  of  damage.  The  jury  returned  a  verdict  for  the  plaintifiE, 
and  from  the  judgment  entered  thereon  this  appeal  is  taken. 

The  defendant's  exceptions  bring  up  the  sufficiency  of  the  answer 
for  our  consideration.  We  are  of  the  opinion  that  the  construction 
placed  by  the  trial  court  upon  the  denial  in  paragraph  2  was  erroneous, 
that  this  denial  raised  an  issue  as  to  the  allegations  of  the  complaint 
to  which  it  was  directed,  and  that  the  evidence  offered  thereunder 
should  have  been  received.  A  defendant,  called  upon  to  ansjver  a 
complaint,  stands  in  one  of  five  positions  with  respect  to  the  allega- 
tions thereof.  He  either  (1)  knows  them  to  be  true;  (2)  knows 
them  to  be  false;  (3)  has  sufficient  information  to  believe  them  true; 
(4)  has  sufficient  information  to  believe  them  false;  or  (5)  he  has 
not  sufficient  knowledge  or  information  to  form  a  belief  either  way. 
The  Code  provides  that  the  defendant's  answer  shall  contain: 

"A  general  or  speclflc  denial  of  each  material  allegation  of  the  complaint 
controverted  by  tbe  defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief." 

This  provision  does  not  prescribe  any  particular  form  of  denial 
of  the  allegations  of  the  complaint.  It  is  sufficient  if  the  denial  is 
"such  as  to  at  once  apprise  the  parties  and  the  court  of  the  matter 
controverted."    Thompson  v.  Wittkop,  184  N.  Y.  117,  ,120,  76  N.  E. 
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1081.  It  was  held  in  Robert  Gere  Bank  v.  Inman,  61  Hun,  97,  6  N. 
Y.  Supp.  457,  affirmed  on  opinion  below  115  N.  Y.  650,  21  N.  E.  118, 
that  a  denial  of  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  an  allegation  is  authorized  by  the  Code,  and  that 
form  of  denial  has  been  adopted  as  the  proper  one  by  some  text- 
writers.  Abbott's  Forms  of  Pleading,  pp.  1496,  1497.  The  addi- 
tion of  the  words  "or  falsity"  cannot  be  said  to  differentiate  the  form 
of  denial  in  the  present  pleading  from  that  which  has  been  generally 
adopted  and  has  received  the  stamp  of  judicial  sanction.  All  that 
may  be  said  of  the  effect  of  the  added  words  is  that  they  have  enabled 
the  defendant  to  define  more  clearly  the  position  he  has  chosen  to 
adopt.  He  not  only  denies  the  possession  of  sufficient  knowledge  or 
information  to  form  a  belief  as  to  the  truth  of  the  plaintiff's  allega- 
tions, but  extends  his  lack  of  such  knowledge  and  information  to  the 
falsity  of  those  allegations.  In  other  words,  he  finds  himself  in  the 
fifth  position  outlined,  and  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  either  way.  A  denial  in  the  form  approved  in 
Robert  Gere  Bank  v.  Inman,  supra,  raises  an  issue  respecting,  and 
puts  the  plaintiff  to  his  proof  to  establish,  the  truth  of  his  allega- 
tions. The  denial  in  the  form  here  used  raises  the  same  issue  and 
calls  upon  the  plaintiff  to  present  the  same  proof.  The  denial  of 
knowledge  or  information  as  to  falsity  could  not  in  any  sense  restrict, 
limit,  or  qualify  the  denial  of  such  knowledge  or  information  as  to  the 
truth.  Under  no  possible  theory  could  the  use  of  those  words  be  con- 
strued as  destroying  the  effectiveness  of  the  denial. 

The  respondent  cites  Collins  v.  North  Side  Publishing  Co.,  1  Misc. 
Rep.  211,  20  N.  Y.  Supp.  892,  as  holding  that  a  denial  of  knowledge 
or  informati(Mi  sufficient  to  form  a  belief  as  to  the  truth  of  all  the  other 
allegations  of  the  complaint  did  not  raise  an  issue.  That  case,  how- 
ever, is  not  an  authority  for  the  respondent's  contention.  There  the 
answer  was  criticised,  not  as  to  the  form  of  the  denial  with  respect  to 
the  use  of  the  word  "truth,"  but  because  its  form  was  conjunctive. 
The  respondent  further  relies  upon  the  rule,  stated  in  Clark  v.  Dillon, 
97  N.  Y.  370,  that  ambiguity  should  always  be  resolved  against  the 
pleader.  In  the. later  case  of  Coatsworth  v.  Lehigh  Valley  R.  Co.,  166 
N.  Y.  461,  457,  51  N.  E.  303,  the  court  say: 

"Under  the  more  recent  anthorlties,  pleadings  are  not  to  be  construed  strict- 
ly against  the  pleader,  but  averments  which  sufficiently  point  out  the  nature 
of  the  pleader's  claUna  are  sufficient,  If  under  them  he  would  be  entitled  to 
give  the  necessary  evidence  to  establish  his  cause  of  action.  Kocbester  Ball- 
way  Co.  V.  Robinson,  133  N.  Y.  242,  246,  30  N.  B.  1008." 

This  departure  from  the  old  rule  which  prevailed  with  reference 
to  the  construction  of  pleadings  gave  rise  to  some  judicial  discus- 
sion as  to  whether  it  overruled  the  principle  enunciated  in  Clark  v. 
Dillon,  which  was  not  referred  to  in  the  Coatsworth  Case,  and  it  has 
been  stated  that,  while  the  new  rule  is  applicable  where  the  sufficiency 
of  the  allegations  of  a  pleading  to  constitute  a  cause  of  action  or  de- 
fense was  involved,  it  has  no  application  to  the  construction  of  an  al- 
l^[ed  deaial.  But  in  Thompson  v.  Wittkop,  supra,  where  the  denial 
was  oi  "all  the  allegations  contained  in  folios  4  and  6  of  said  com- 


Digitized  by 


Google 


184  107  NBW  TORK  8UPPI.BMENT  (Sup.  Ct 

And  141  New  Tork  SUto  Bworter 

plaint,  except  as  hereinafter  expressly  specifically  admitted  or  other- 
wise alleged,  denied,  and  controverted,"  the  court,  by  Haight,  J.,  say: 

"While  we  have  examined  all  the  authorities  cited  by  connsel  in  this  caae 
bearing  upon  the  question,  we  ahaU  not  here  allude  to  them  or  attempt  to 
harmonize  them,  farther  than  to  state  that  we  have  found  none  which  we 
regard  as  controlling  upon  this  court  Before  the  Code  pleadings  were  strict- 
ly construed  against  the  pleader,  but  under  the  Oode  they  'must  be  liberally 
construed  with  a  view  to  substantial  Justice  between  the  parties.'  Code  Cir. 
Proc.  i  S19.  •  *  •  The  form  used  by  the  defendant  in  this  case  is  not  to 
be  commended.  It  is  about  as  cumbersome  as  any  that  could  well  be  devised, 
and  has  often  been  severely  criticised  by  the  courts.  The  original  folios 
upon  a  complaint  are  almost  always  changed  in  the  record  made  up  for  re- 
view, and  consequently  it  then  becomes  Impossible  for  the  appellate  court  to 
determine  the  matter  controverted.  In  many  cases  the  form  of  denial  used 
might  be  so  indefinite  and  uncertain  as  to  leave  a  doubt  as  to  the  allegations 
of  the  complaint  Intended  to  be  put  at  Issue ;  but  in  such  cases  we  doubt  the 
propriety  of  treating  the  denial  as  a  nullity,  and  thereby  depriving  the  par- 
ty of  bis  right  to  trial  or  to  amend  his  pleadings.  We  think  the  better  prac- 
tice is  to  move  to  hare  the  pleading  made  more  definite  and  certain.  •  •  • 
We  therefore  are  of  the  opinicm  that  the  pleading  In  this  case,  as  construed 
by  the  trial  court,  afforded  'substantial  justice  between  the  parties.' " 

There  is,  therefore,  no  longer  any  room  for  doubt  that  the  rule  of 
reasonable  compliance  is  applicable  to  the  form  as  well  as  to  the  suffi- 
ciency of  a  pleading.  In  Bodine  v.  White  (Sup.)  98  N.  Y.  Supp.  232, 
where  the  form  of  denial  was,  "Defendant,  answering  the  complaint 
of  the  plaintiff  herein,  denies  the  same,"  the  language  of  Mr.  Jus- 
tice Scott,  writing  for  this  court,  is  pertinent: 

"The  purpose  of  denials  In  an  answer  Is  to  advise  the  plaintiff  just  what 
allegations  of  the  complaint  are  Intended  to  be  put  in  issue.  In  matters  of 
form  the  pleading  must  be  liberally  construed,  so  as  to  carry  into  effect  the 
Intent  of  the  pleader.  The  general  denial  sought  to  be  set  up  in  the  first 
paragraph  of  the  answer  in  this  case,  although  carelessly  and  inartificially 
drawn,  indicates  with  suffldoit  clearness  the  pleader's  Intention  to  put  all 
the  allegations  of  the  complaint  In  Issue,  and  is  therefore  a  compliance  with 
section  600  of  the  Ooda" 

We  have  discussed  these  authorities,  not  because  the  pleading  un- 
der consideration  is  ambiguous,  but  in  order  to  show  the  develoiMnent 
of  the  modern  rule  governing  the  construction  of  pleadings.  Here 
there  is  no  ambiguity,  and  not  only  is  the  purpose  of  the  pleader 
clear,  but  the  form  of  his  denial  is,  both  upon  principle  and  author- 
ity, proof  against  criticism  or  attack.  Therefore  the  defendant  should 
have  been  permitted  to  introduce  evidence  bearing  upon  the  issues 
raised  by  paragraph  2  of  his  answer,  and  the  exclusion  by  the  trial 
court  of  the  evidence  directed  to  those  issues  constituted  error,  which 
calls  for  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 
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CXJNNOLLY  et  al.  V.  CONNOLLY  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  Second  Department    November  29,  1907.) 

TiDBTS— Reuaeik  of  Incoifs—TsRinNATioN— Statutes. 

Laws  1897,  p.  608,  c.  417,  i  S,  provided  that  a  beneficiary  in  a  trust  for 
the  receipt  of  Income  of  personalty,  who  was  also  entitled  to  a  remainder 
In  the  whole  or  part  of  the  principal  fund,  might  release  his  interest  in 
the  income  and  thereby  terminate  the  trust  Testator  bequeathed  the 
residue  of  his  estate  to  his  wife  for  life,  remainder  to  his  executor,  in 
trust  to  divide  such  remainder  Into  five  equal  parts  and  apply  the  in- 
come of  each  part  to  one  of  testator's  five  children,  with  power  to  dispose 
of  the  principal  of  one-fifth  part  of  the  estate  to  each  of  such  children. 
The  probate  decree,  by  consent  of  all  parties,  construed  the  will  to  mean 
that  none  of  the  children  should  hove  the  right  or  power  to  dispose  of 
80  much  of  the  estate  as  was  adjudged  to  be  held  in  trust  for  such  child. 
Held  that  construing  such  decree  to  relate  only  to  the  power  to  assign 
during  the  lifetime  of  the  beneficiary,  so  that  each  child  bad  power  of 
appointment  respecting  the  share  of  which  he  was  entitled  to  the  income 
for  life,  the  existence  of  the  unexecuted  power  of  appointment  did  not 
interfere  with  the  vesting  of  the  remainder  limited  on  the  trust  estate. 
as  expressly  provided  by  Real  Property  Law,  Laws  1896,  p.  564,  c.  647, 
i  31,  so  that  each  beneficiary  was  entitled  to  release  to  himself  bis  Inter- 
est in  the  Income  of  his  share  and  thereby  terminate  the  trust 

Submission  of  controversy  on  agreed  statement  of  facts,  as  author- 
ized by  Code  Civ.  Proc.  §'l279,  between  William  A.  Connolly  and 
another  and  Daniel  Connolly,  individually  and  as  trustee  of  the  last 
will  of  Patrick  Connolly,  deceased,  and  others.  Judgment  for  plain- 
tiffs. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Johfl  J.  Fitzgerald,  for  plaintiffs. 
William  D.  Veeder,  for  defendants. 

MILLER,  J.  This  is  a  sulnnitted  controversy.  Patrick  Connolly 
died  December  18,  1898,  leaving  a  last  will  and  testament,  made  Oc- 
tober 27,  1897,  containing,  among  others,  the  following  provisions : 

"Hiird.  I  give,  devise  bequeath  all  the  rest  residue  and  remainder  of  my 
estate  to  my  beloved  wife  Catharine  for  and  during  her  natural  life. 

"Fourth.  On  the  decease  of  my  wife  Catharine  I  give,  bequeath  and  devise 
my  estate  as  follows:  I  direct  my  executor  to  convert  all  my  estate  into 
personalty  and  to  take  the  same  into  the  possession  of  my  said  executor, 
which  I  hereby  give  and  bequeath  to  him  upon  the  following  trusts :  To  ap- 
ply and  divide  the  Income  of  said  estate  equally  for  the  benefit  of  my  chil- 
dren during  their  life  with  power  of  disposition  to  each  of  my  children 
o{  («e-fifth  thereof,  it  l>eing  my  intention  that  my  executor  and  trustee,  Daniel 
Connolly,  shall  divide  my  estate  into  five  equal  parts  on  the  decease  of  my 
wife,  Catharine,  and  to  apply  the  Income  of  one  said  fifth  parts  to  my  son 
Daniel  during  his  life  with  power  of  the  disposition  of  the  principal  of  a  one- 
fifth  part  to  him  and  also  the  same  power  of  application  of  the  income  and 
disposition  of  principal  of  one-fifth  part  of  my  estate  to  each  of  my  children 
lliomas,  William  and  Catharine  Connolly  and  Mary  EUlen  McDonnell,  re- 
vectively." 

The  testator's  estate  consisted  solely  of  personalty.  By  the  con- 
sent and  with  th£  acquiescence  of  all  parties  the  wilt  was  construed 
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by  the  decree  admitting  it  to  probate.    The  following  is  the  material 
provision  of  said  decree,  viz. : 

"And  It  iB  further  adjudged  and  decreed  that  the  testator  meant  and  In- 
tended that  none  of  said  children  aforesaid,  namely,  Daniel,  Thomas,  William, 
and  Catharine  Connolly  and  Mary  ESlen  McDonnell,  should  hare  the  right  or 
power  to  dispose  of  so  mndi  of  the  said  estate  as  is  adjudged  to  be  held  In 
trust  as  aforesaid  for  such  child." 

The  testator  was  survived  by  his  wife  and  said  five  children.  The 
widow  died  intestate  March  15,  1900.  On  August  29,  1906,  said  chil- 
dren executed  assignments  so  as  to  vest  in  each  all  the  right,  title,  suid 
interest  of  the  others  in  and  to  the  one-fifth  part  of  the  estate  of  which 
each'  was  respectively  entitled  to  the  incatne  during  his  life,  and 
then  each  released  to  himself,  as  the  person  entitled  to  the  remainder, 
his  interest  in  the  income  of  said  fifth  part;  and  the  plaintiffs  now 
ask  that  the  trustee  pay  over  to  them  their  respective  shares,  on  the 
theory  that  the  trust  estate  has  terminated  and  become  merged  in  the 
remainders,  pursuant  to  Laws  1897,  p.  608,  c.  417,  §  3. 

The  contention  of  the  plaintiffs  is  that  the  testator  failed  to  dispose 
of  the  residue  of  tiie  trust  estates  created  by  him,  and  that  such  resi- 
due vested  in  his  next  of  kin  as  of  the  time  of  his  death ;  while  the 
trustee  contends  that  there  was  no  intestacy,  and  that  he  would  not 
be  protected  in  the  event  of  the  exercise  of  the  power  of  disposition. 

The  provision  of  said  section  3,  c.  417,  p.  508,  of  the  Laws  of  1897, 
which  allowed  a  beneficiary  in  a  trust  for  the  receipt  of  the  inccmie 
of  personal  property,  who  was  also  entitled  to  a  remainder  in  the 
whole  or  a  part  of  the  principal  funds  so  held  in  trust,  to  release  his 
interest  in  said  income  and  thereby  to  terminate  the  trust,  was  repealed 
by  chapter  87,  p.  239,  of  the  Laws  of  1903;  but  said  repealing  act 
contained  the  following  provision,  viz.: 

"Sec.  2.  The  provisions  of  this  act  shall  not  Impair  or  affect  any  rights  ex- 
isting at  the  date  of  its  passage ;  but  the  act  hereby  amended  shall  have  the 
same  force  and  effect  with  respect  to  such  existing  right  as  though  this 
amendatory  act  had  not  been  passed." 

It  is  not  disputed  that,  if  the  plaintiffs  had  the  right  to  terminate 
the  trust  prior  to  the  passage  of  said  chapter  87  of  the  Laws  of  1903, 
said  right  was  saved  by  section  2,  quoted  supra.  In  effect  the  testa- 
tor created  five  separate  trusts,  and  gave  each  of  his  children  the 
whole  income  of  one.  If,  therefore,  each  had  an  absolute  and  inde- 
feasible titie  to  the  whole  or  a  part  of  the  remainder,  not  subject  to 
be  divested  or  to  diminution,  he  had  the  right  to  terminate  the  trust. 
See  Matter  of  United  States  Trust  Co.,  175  N.  Y.  304,  67  N.  E.  614 ; 
Cook  V.  Straiten,  41  Misc.  Rep.  206,  83  N.  Y.  Supp.  964,  affirmed  on 
opinion  below  96  App.  Div.  625,  89  N.  Y.  Supp.  1102.  We  must 
determine,  therefore,  the  nature  of  the  plaintiffs'  interests  in  the 
undisposed  of  remainders. 

According  to  the  literal  wording  of  the  provision  of  the  decree 
construing  the  will,  quoted  supra,  tiie  life  beneficiaries  had  no  power 
under  the  will  to  dispose  of  said  remainders.  If  that  is  deemed  to 
be  the  construction  adopted  by  said  decree,  the  language  of  the  will 
assuming  to  confer  the  power  of  disposition  must  be  disregarded,  and 
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in  that  case  there  can  be  no  doubt  that  the  next  of  kin  of  the  testa- 
tor took  vested  remainders  as  of  the  time  of  his  death.  Both  sides  to 
this  controversy  assume^  however,  that  the  provision  of  said  decree 
construing  the  will  only  related  to  the  power  to  assign  in  the  lifetime 
of  the  beneficiary,  and  hence  that  eadi  had  the  power  of  appoint-, 
ment  by  will  respecting  the  share  of  which  he  was  entitled  to  the  in- 
come for  life.  We  will  therefore  treat  said  decree  as  having  that 
effect,  without  deciding  that  it  does  have.  The  testator's  next  of  kin, 
therefore,  tock  either  vested  or  contingent  remainders.  The  fact  that 
the  five  children  were  also  beneficiaries  of  the  trusts  created  for  their 
respective  lives  is  no  obstacle  to  their  taking  vested  remainders,  lim- 
ited upon  said  trust  estate.  Doane  v.  Mercantile  Trust  Co.,  160  N. 
Y.  494,  and  cases  cited  on  page  499,  66  N.  E.  296.  Nor  does  the  ex- 
istence of  an  unexecuted  power  of  appointment  interfere  with  the  vest- 
ing of  the  remainder.  Doe  v.  Martin,  4  T.  R.  39-66 ;  Smith  v.  Lord 
Camelford,  2  Ves.  Jr.  697;  Sandford  v.  Blake,  45  N.  J.  Eq.  248,  17 
Atl.  812;  Grosvenor  v.  Bowen,  15  R.  I.  549,  10  Atl.  589;  Root  v. 
Stuyvesant,  18  Wend.  257-268. 

Section  31  of  the  real  property  law  (Laws  1896,  p.  564,  c.  647) 
provides : 

"Tbe  existence  of  an  linezecuted  power  of  appointment  does  not  prevent  the 
Testing  of  a  future  estate,  limited  In  default  of  tbe  execution  of  the  power." 

So  far  as  this  question  is  concerned,  it  cannot  matter  that  the  re- 
mainders are  not  created  by  the  will,  but  arise  by  operation  of  law. 
In  default  of  the  execution  of  the  power  of  appointment  there  would 
certainly  be  intestacy,  and  the  next  of  kin,  who  happen  in  this  case 
to  be  the  beneficiaries,  would  take  precisely  as  though  the  will  had 
in  terms  limited  remainders  to  them  in  default  of  the  execution  of  said 
powers.  There  is  no  uncertainty,  either  as  to  the  persons  to  whom 
or  the  event  upon  which  the  remainders  are  limited.  See  section  30 
of  the  real  property  law  (Laws  1896,  p.  564,  c.  547).  The' persons 
who  take  are  the  next  of  kin  of  the  testator,  and  the  event  on  which 
the  remainders  are  by  operation  of  law  limited  is  the  determination  of 
tbe  precedent  estates,  and,  as  we  have  seen  supra,  said  life  benefici- 
aries may  take  remainders  vested  in  interest  which  can  only  vest  in 
possession  in  their  heirs  or  next  of  kin,  their  devisees,  legatees,  gran- 
tees, or  assigns.  The  only  possible  effect,  therefore,  of  the  power  of 
disposition  conferred  by  the  will,  is  to  render  it  possible  for  the  re- 
maindermerf  to  divest  their  own  interest  by  the  execution  of  said 
power;  but  it  seems  clear  that  the  power  is  merged  in  or  absorbed 
by  the  greater  estate.  Having  vested  remainders,  they  have  the  ab- 
solute power  of  disposition  thereof,  and  their  estate  is  not  cut  down 
by  the  superfluous  provision  of  a  will  purporting  to  confer  a  power. 
Chancellor  Kent  said  (referring  to  the  English  cases)  that  the  weight 
of  authority  is  in  favor  of  the  conclusion  tihat  such  a  power  may  sub- 
''ist  with  and  qualify  the  fee,  although  the  good  sense  and  reason  of 
the  thing  is  the  other  way,  but  that  provision  is  made  by  the  New 
Yoric  Revised  Statutes  for  the  extinguishment  of  the  power  in  such 
<asc.  4  Kent's  Com.  349.  And  see  section  131  of  the  real  property 
•»w;  also  Grosvenor  v.  Bowen,  supra.    It  comes  to  this,  then,  that 
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under  the  law  as  it  was  at  the  time  of  the  making  of  this  will,  and 
of  the  death  of  the  testator  and  of  his  widow,  tiie  beneficiaries  of 
the  trusts  created  by  him  had  the  right  to  take  the  entire  estate,  not- 
withstanding his  intention  to  the  contrary.  He  could  have  prevented 
this  by  bequeathing  remainders  limited  in  default  of  the  execution  of 
the  power  of  appointment. 

The  plaintiffs  should  have  judgment  in  accordance  with  the  terms 
of  the  submission.    All  concur. 


PEOPLE  ex  rel.  AI/THAUSE  v.  GIROUX  OONSOL.  MINES  C».      , 

(Sapreme  Conrt,  Appellate  Dlrlslon,  First  Department    December  6,  1907.> 

1.  Mandamdb—Cobpobations—Stooicholdkrs— Right  to  Inspect  Books. 

Stock  OorporaUon  Law,  Laws  18^,  p.  1840,  c.  688,  §  53,  as  amended 
by  Laws  1897,  p.  814,  a  884,  i  8,  requiring  every  foreign  stock  corpora- 
tion, having  an  office  for  the  transaction  of  business  in  the  state,  to  keep 
therein  a  stock  book,  which  shall  be  open  dally  during  business  hours  for 
the  Ifaspectlon  of  its  stockholdetfe  and  Judgment  creditors,  etc,  does  not 
specifically  confer  the  right  to  make  extracts  from  such  stock  book;  and 
where  It  affirmatively  appears  that  an  application  for  Inspection  is  not 
made  In  good  faith,  for  the  protection  of  the  applicant's  Interest  In  the 
corporation,  but  that  his  only  purpose  is  to  obtain  a  mailing  list  to  use  for 
circularizing  purposes  in  selling  stocks  of  other  corporations  in  con- 
nection with  his  business  as  a  broker,  a  writ  of  mandamus  will  not  issue 
to  aid  bim. 

2l  Save— Discsetion  of  Coubt. 

There  is  no  express  provision  of  law  authorizing  the  issuance  of  a  writ 
of  mandamus  to  enforce  the  right  of  a  stockholder  to  inspect  the  stod: 
book  of  a  foreign  corporation,  conferred  by  Stock  Corporation  Law,  Law^ 
1892,  p.  1840,  c.  688,  S  53,  as  amended  by  Laws  1897,  p.  314,  c  881,  {  3: 
.and,  when  application  is  made  under  that  section,  whether  the  writ  will 
issue  rests  in  the  sound  discretion  of  the  court 
Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Mandamus  by  the  people,  on  the  relation  of  Walter  Althause,  to 
compel  the  Giroux  Consolidated  Mines  Company  to  allow  the  inspec- 
tion of  its  stock  book.  From  an  order  directing  a  peremptory  writ, 
defendant  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN. HOUGHTON,  and  SCOTT,  JJ. 

Holmes  V.  M.  Dennis,  Jr.,  for  appellant 
James  A.  Allen,  for  respondent. 

McLaughlin,  J.  TWs  appeal  is  from  an  order  directing  that 
a  peremptory  writ  of  mandamus  issue  commanding  the  appellant, 
its  officers,  directors,  agents,  and  servants,  and  each  of  them,  forth- 
with to  exhibit  to  the  relator  at  its  office  in  the  city  of  New  York 
the  stock  book  of  the  appellant,  and  to  allow  the  relator,  during  busi- 
ness hours  at  such  office,  to  inspect  and  make  extracts  from  such 
book,  and  to  copy  therefrom,  if  he  so  desires,  the  names  and  places 
of  residence  of  its  stockholders  and  the  number  of  shares  of  stock 
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held  by  them  respectively.  The  appellant  is  a  foreigfn  corporation 
organized  under  the  laws  of  the  state  of  Delaware.  It  never  applied 
for  a  license  to  do  business  within  the  state  of  New  York,  and  in 
fact  does  no  business  in  this  state,  except  that  it  maintains  an  office 
in  the  dty  of  New  York  for  the  convenience  of  its  stockholders  in 
transferring  stock  and  also  for  the  convenience  of  certain  of  its  of- 
ficers. Its  entire  capital  stock  consists  of  1,000,000  shares,  of  the 
par  value  of  $5  each.  The  relator  on  the  26th  of  March,  1907,  had 
transferred  to  him  10  shares  of  such  stock,  and  two  days  later  he 
appeared  at  the  office  of  the  corporation  in  the  city  of  New  York  and 
informed  the  person  in  charge  that  he  was  the  owner  of  a  certain 
certificate,  which  he  then  exhibited,  and  demanded  permission  to  in- 
spect the  stock  book  and  make  extracts  therefrom.  The  person  in 
diarge  of  the  office  informed  him  that  the  stock  book  was  open  at 
an  times  for  the  inspection  of  stockholders,  but  that  he  would  like 
to  take  advice  as  to  whether  extracts  could  be  made  from  it  The 
relator  thereupon  left,  and  returned  the  following  day,  when  the 
same  information  was  given  him.  A  short  time  thereafter  he  brought 
two  actions  in  the  Municipal  Court  %f  the  City  of  New  York  to  re- 
cover the  penalty  provided  in  section  53  of  the  stock  corporation  law 
(Laws  1892,  p.  1840,  c.  688,  as  amended  by  Laws  1897,  p.  314,  c.  384, 
§  3) — <Mie  against  the  corporation,  and  tfie  other  against  the  secre- 
tary personally.  In  each  of  these  actions  he  was  unsuccessful;  the 
complaints  being  dismissed  upon  the  grotmd  that  he  was  endeavoring 
to  make  use  of  the  right  of  inspection  for  an  ulterior  purpose. 

On  the  6th  of  May,  1907,  he  again  appeared  at  the  office  of  the 
corporation  in  the  city  of  New  York  and  made  a  similar  demand. 
The  stock  book  was  produced  for  his  inspection  and  he  made  nu- 
merous extracts  therefrom;  but,  when  the  person  in  charge  of  the 
office  became  convinced  he  intended  to  make  a  complete  transcript 
of  the  book,  he  took  it  away.  On  the  following  day  he  again  ap- 
peared and  made  a  similar  demand,  and  he  was  then  informed  that 
he  could  inspect  the  book,  and,  if  there  were  any  points  upon  which 
he  desired  specific  information,  he  could  make  reasonable  extracts 
from  it,  but  that,  unless  he  gave  some  good  reason  for  his  purpose 
in  doing  ^,  he  would  not  be  permitted  to  make  a  complete  transcript. 
He  thereupon  left  the  office,  and  within  a  few  days  thereafter  brought 
two  other  actions — one  against  the  corporation,  and  the  other  against 
the  secretary — to  recover  the  penalty  provided  in  section  53  of  the 
stodc  corporation  law.  In  one  of  these  actions  his  object  in  desir- 
ing to  make  the  extracts  was  established  by  his  own  testimony.  He 
testified  that  he  was  a  broker,  but  had  no  office ;  that  he  had  been  in 
the  business  of  offering  stocks  in  various  corporations  for  sale  for 
several  years,  and  that  was  still  his  business ;  that  he  wanted  a  com- 
plete list  of  the  stockholders  of  the  appellant  to  use  for  circularizing 
purposes  in  the  sale  of  stocks  in  other  companies  in  which  he  was  in- 
terested, and  that  was  the  only  purpose  for  which  he  wanted  it.  In 
an  affidavit  made  by  him,  used  on  the  motion,  he  stated  that  he  de- 
sired to  inspect  and  make  extracts  from  the  stock  book,  so  that  he 
could  communicate  with  the  stockholders  by  mail  with  respect  to 
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negotiating  loans  upon  their  stock  as  collateral  security,  and  also 
with  respect  to  dealing  in  the  stock,  as  well  as  stocks  of  other  com- 
panies. It  also  appeared  from  papers  used  upon  the  motion  that 
the  corporation  notified  him,  in  writing,  prior  to  the  institution  of  this 
proceeding,  that  the  stock  book  was  open  for  his  inspection,  and,  if 
he  would  state  in  writing  his  reason  for  wanting  to  make  extracts, 
he  would  be  permitted  to  make  the  same,  if,  in  the  judgment  of  the 
directors  of  the  corporation,  his  reasons  were  not  inimical  to  the 
rights  of  the  stockholders. 

Upon  the  foregoing  facts  I  am  of  the  opinion  that  the  application 
for  a  peremptory  writ  of  mandamus  should  have  been  denied.  It  is 
to  be  noted  that  the  statute  does  not  contain  any  provision  as  to  mak- 
ing extracts  from  the  stock  book.    The  language  of  the  statute  is: 

"Sncb  stock  book  shall  be  open  daily  during  business  bours,  for  the  lii^>ec- 
tlon  of  its  sto<^holders  and  Judgment  creditors,  and  any  officer  of  the  state 
autliorlzed  by  law  to  Investigate  the  affairs  of  any  such  corporation." 

The  omission  of  a  provision  in  this  section  as  to  making  extracts 
is  somewhat  significant,  when  the  section  is  read  in  connection  with 
the  one  relating  to  the  inspection  of  a  stock  book  of  a  domestic  cor- 
poration.   That  section  (29)  provides: 

"The  stock  book  of  every  such  corporation  shall  be  open  dally,  during  at 
least  three  business  hours  for  the  inspection  of  its  stockholders  and  Judgment 
creditors,  who  may  make  extracts  therefnxn." 

The  statute,  therefore,  under  which  the  relator  claimed  the  right 
to  make  extracts,  did  not  confer  upon  him  specifically  such  right; 
but,  if  it  be  assumed  that  the  right  of  inspection  which  the  statute 
did  give  him  carried  with  it  the  right  to  make  such  extracts  as  would 
enable  him  to  retain  the  information  disclosed  by  the  inspection  (Peo- 
ple ex  rel.  Lorge  v.  Consolidated  National  Bank,  105  App.  Div.  409, 
94  N.  Y.  Supp.  173),  then  the  application  should  have  been  denied, 
because  it  affirmatively  appears  that  his  desire  to  make  extracts  was 
for  an  ulterior  purpose  and  in  no  way  connected  with  his  interest 
in  the  corporation  itself  or  its  management.  There  is  no  express 
provision  of  law  authorizing  the  issuance  of  a  writ  of  mandamus 
to  enforce  the  provisions  of  section  53  of  the  stock  corporation  law, 
and,  when  application  is  made  under  that  section,  whether  such  writ 
will  issue  rests  in  the  sound  discretion  of  the  court  to  which  the  ap- 
plication is  made.  Matter  of  Stem  way,  159  N.  Y,  250,  53  N.  E.  1103, 
46  L.  R.  A,  461.  When  tBfe  court  can  see  from  the  facts  presented, 
or  it  can  fairly  be  inferred  therefrom,  that  the  application  is  not  made 
in  good  faith  for  the  protection  of  the  applicant's  interest  in  the  cor- 
poration, but  for  some  ulterior  or  improper  purpose,  then  the  writ 
should  be  refused.  Taylor  v.  Citizens'  Nat.  Bank,  117  App.  Div. 
348,  101  .N.  Y.  Supp.  1039.  Here,  it  is  perfectly  apparent  that  the 
application  is  not  made  in  good  faith,  but  for  an  ulterior  purpose. 
The  relator  seeks  to  make  extracts  from  the  stock  book,  not  for  the 
purpose  of  protecting  his  interest  in  the  corporation,  but  to  further 
his  own  personal  interest  in  matters  in  no  way  connected  with  the 
corporation  or  its  management. 
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The  order  appealed  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 

INGRAHAM  and  SCOTT,  JJ.,  concur.    PATTERSON,  P.  J^ 
concurs  in  result    HOUGHTON,  J.,  dissents. 


(56  Misc.  Rep.  50&) 

ALTHAUSB  v.  GIRODX. 

SAME  T.  QIROUX  (X)NSOL.  MINES  CO. 

(Sapreme  Court,  Appellate  Term.    November  29,  1907.) 

L  C0BPOSATioRft—STOOKEOi.DEB8— Right  to  Irbfboi  Rbcobds. 

Uniler  Sto<A  Corporation  Law,  Laws  1892,  p.  1840,  c.  688,  |  63,  provid- 
ing that  tbe  transfer  agratt  of  a  foreign  corporation  tdiall  during  usual 
bnslneaa  boura  exhibit  to  a  stockholder,  when  required  by  him,  the  trans- 
fer book  and  a  list  of  stockholders  of  the  corporation,  if  in  his  power  to 
do  BO,  a  stockholder  is  entitled  to  make  a  detailed  copy  of  the  list  of 
Btockboldera,  in  the  absence  of  a  showing  that  the  purpose  for  which  the 
Inspection  was  sought  was  illegitimate  or  ulterior. 
2.  Sua— Basis  or  Riaar. 

a%e  right  to  Inspect  the  gmeral  books  of  a  corporation  is  founded  on 
the  common  law,  and  rests  in  the  discretion  of  the  court,  while  the  right 
to  Inspect  the  stock  book  is  statutory  and  absolute. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol  12,  Corporations,  § 
685.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District 

Actions  by  Walter  Althause  against  Guy  E.  Giroux  and  against 
tbe  Giroux  Consolidated  Mines  Company.  Judgments  for  defend- 
ants, and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

James  A.  Allen,  for  appellant. 
Dennis  &  Buhler,  for  respondents. 

LEVENTRITT,  J.  These  appeals  may  be  considered  together,  as 
the  evidence  introduced  was  the  same  in  both  cases.  The  plaintiff  sued 
the  defendant  company  and  the  individual  defendant,  who  was  its 
secretary,  to  recover  two  several  penalties  of  $350  each  under  section 
53  of  the  stock  corporation  law  (Laws  1892,  p.  1840,  t.  688),  which 
provides: 

"Tbe  transfer  agent  In  this  state  of  any  foreign  corporation  whether  such 
(sent  shall  be  a  corporation  or  a  natural  person,  shall,  at  all  times  during  the 
Waal  honrs  of  transacting  business,  exhibit  to  any  stockholder  of  such  cor- 
|)orati(»i,  wboi  required  by  him,  the  tr&nsfer  book,  and  a  list  of  the  stock- 
bolders  tbereot  If  in  his  power  to  do  so,  and  for  every  violation  of  the  pro- 
Tlslons  of  tblB  section,  such  agent  or  any  officer  or  clerk  of  such  agent,  shall 
forfeit  the  sum  of  two  hundred  and  fifty  dollars,  to  be  recovered  by  the  per- 
•on  to  wtiom  such  refusal  was  made." 

The  only  point  at  issue  is  whether  the  plaintiff  had,  in  addition  to 
fte  r^t  of  inspection  given  by  the  statute,  the  right  to  make  such 
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extracts  from  the  stock  book  as  he  saw  fit.  It  is  clearly  established 
by  admission  or  competent  proof  that  the  defendant  is  a  foreign  cor- 
poration, other  than  a  moneyed  or  railroad  corporation,  having  an  of- 
fice for  the  transaction  of  business  in  this  state ;  that  the  plaintiff  is  a 
stockholder  owning  10  shares  of  stock ;  that  on  the  28th  day  of  March, 
1907,  he  made  due  oral  and  written  demand  during  business  hours 
to  inspect  and  make  extracts  from  the  stock  book ;  and  that  the  right 
to  inspect  was  conceded  and  that  to  make  extracts  was  denied.  The 
defendant,  according  to  the  testimony  of  its  officer,  oflFered  to  allow 
"minor  extracts"  to  be  taken,  but  refused  to  permit  a  detailed  copy 
of  the  list  of  the  stockholders  to  be  made.  Judgment  below  went 
for  the  defendant. 

We  are  of  the  opinion  that  this  was  error.  There  is  nothing,  ii 
these  records  at  least,  to  show  that  the  purpose  for  which  the  inspec- 
tion was  sought  was  illegitimate  or  ulterior.  In  his  written  demand 
the  plaintiff,  in  affidavit  form,  swore  that  his  purpose  was  not  inimical 
to  the  corporatbn,  and  in  the  absence  of  some  more  substantial  evi- 
dence we  should  not  be  justified  in  ignoring  the  mandatory  direc- 
tion of  the  statute.  There  is  a  clear  distinction  between  the  right  to 
inspect  the  general  books  of  a  corporation,  which  is  founded  on  a 
common-law  basis,  the  granting  or  withholding  of  which  rests  in  the 
sound  discretion  of  the  court  (Matter  of  Steinway,  159  N.  Y.  264, 
63  N.  E.  1103,  45  L.  R.  A.  461 ;  People  ex  rel.  Callanan  v.  K.,  etc., 
R.  R.  Co.,  106  App.  Div.  350,  94  N.  Y.  Supp.  555;  Matter  of  Coats, 
75  App.  Div.  567,  78  N.  Y.  Supp.  429),  and  the  right  to  inspect  the 
stock  book,  which  is  founded  on  statute  and  is  absolute  (People  ex 
rel.  Clason  v.  Nassau  Ferry  Co.,  86  Hun,  128,  33  N.  Y.  Supp.  244). 
It  has  been  affirmatively  held  that  the  word  "inspection,"  as  used  in 
section  53  of  the  stock  corporation  law,  was  broad  enough  to  au- 
tliorize  the  making  of  extracts.  Fay  v.  Coughlin-Sanford  Switch  Co., 
47  Misc.  Rep.  687,  94  N.  Y.  Supp.  628;  People  ex  rel.  Lorge  v. 
Consol.  Nat.  Bank,  105  App.  Div.  409,  94  N,  Y.  Supp.  173.  Thus, 
in  the  Lorge  Case,  the  Appellate  Division  of  this  department  reversed 
an  order  denying  a  peremptory  writ  of  mandamus  to  a  stockholder 
of  a  national  batJc  located  in  the  state  of  New  York,  who  sought  an 
inspection  for  the  purpose  of  making  a  list  of  the  stockholders.  The 
clear  import  of  that  decision  is  that  under  federal  and  state  statutes — 
under  section  5210  of  the  United  States  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  3498],  as  well  as  under  section  29  of  our  stock 
corporation  law,  referring  to  domestic  corporations,  and  under  section 
53,  referring  to  foreign  corporations — the  right  to  make  extracts  is 
included  in  that  of  inspection.  "The  right  of  inspection,  therefore, 
carries  with  it  the  right  to  make  such  extracts  from  the  books  as  will 
enable  the  shareholder  to  retain  the  information  disclosed  by  the  in- 
spection. Doubtless  the  court  has  power  to  withhold  an  inspection 
for  an  illegitimate  purpose,  and  may  regulate  the  time  when  the  in- 
spection shall  be  made.  But  where  it  is  sought  for  a  legitimate 
purpose,  and  the  application  is  made  during  business  hours,  the  right 
to  such  inspection  is  mandatory."  It  has  been  held  in  the  third  de- 
partment that  the  motives  of  a  stockholder  in  inspecting  the  stock 
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book  alone  are  immaterial.  People  ex  rel.  Callanan  v,  K.,  etc.,  R.  R. 
Co.,  supra.  But  this  statement  would  seem  to  be  too  broad  under 
the  rule  of  the  Lorge  Case.  It  rests  on  a  decision  of  this  depart- 
ment m  People  ex '  rel.  Gunst  v.  Goldstein,  37  App.  Div.  550,  56  N. 
Y.  Supp.  306,  which,  however,  is  not  authority  for  the  proposition; 
the  court  in  that  case  merely  holding  that  the  motives  of  a  president 
of  a  corporation  were  immaterial,  as  he  was  entitled  to  an  inspection 
as  a  matter  of  right  by  virtue  of  his  office. 

In  the  cases  at  bar  there  is  nothing  impugning  the  plaintiff's  motives 
to  the  extent  of  showing  illegitimacy  of  purpose.  It  is  claimed  that 
he  became  a  stockholder  within  10  days  of  his  demand.  But  in  the 
case  of  Fay  v.  Coughlin-Sanford  Switch  Coi,  supra,  which  was  also 
an  action  for  a  penalty  arising  under  the  same  section,  this  court  af- 
firmed a  judgment  where  the  plaintiff  had  become  a  stockholder  only 
the  day  previous  to  his  demand  for  an  inspection.  In  the  Fay  Case 
the  decision  turned  in  part  on  the  right  to  make  extracts,  and  even 
were  there  no  other  authority  we  should  regard  it  as  controlling. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


(56  Ml9C.  Rep.  511.) 

AI/THAUSB  ▼.  OIROnX. 

SAME  y.  GIROUX  CONSOIa  MINES  00. 

(Snpreme  Court,  Appellate  Term.    November  29,  1907.) 

OoiPOKAnORS— SlOOKHOLDKBS— RlORT  TO  IRSPEOT  RECORDS— PEKALTY  TOB  RX- 
FUSAIu 

In  an  action  by  a  stockholder  to  recover  the  penalty  prescribed  by 
Stock  Corporation  Law,  Lews  1892,  p.  1840,  c.  688,  S  63,  requiring  the 
transfer  agent  of  a  foreign  corporation  to  permit  stockholders  to  Inspect 
certain  of  Its  records,  for  a  refusal  of  a  corporation  to  allow  blm  to  make  a 
complete  transcript  of  its  stock  book,  it  appeared  that  plaintilT  had  previ- 
ously brongbt  other  actions  against  the  company  and  Its  secretary  for  the 
same  penalty,  and  without  waiting  for  a  decision  bad  repeated  his  demand 
for  an  Inspection,  and  that  he  had  in  the  four  months  preceding  the  institu- 
tion of  these  snits  brought  14  different  actions  against  other  companies 
for  a  like  penalty.  Plaintiff  admitted  tBat  he  desired  a  list  of  the  stock- 
holders for  drcnlarizlng  stocks  in  other  companies  In  which  he  was  in- 
terested. Held,  that  plaintiff  was  not  acting  in  good  faith  as  a  stock- 
holder In  his  desire  to  transcribe  the  records,  and  that  he  was  not  en- 
titled to  recover  for  the  refusal. 

[EM.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  12,  Corporations,  {{ 
e74-«85.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Actions  by  Walter  Althause  against  Guy  E.  Giroux  and  against  the 
Giroux  Consolidated  Mines  Company.  Judgments  for  plaintiff,  and 
defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Dennis  &  Buhler,  for  appellant 
James  A.  Allen,  for  respondent 
lOTN.T.S.— 18 
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LEVENTRITT,  J.  These  appeals  may  be  considered  together,  as 
the  evidence  introduced  was  the  same  in  both  cases.  They  arise  out 
of  a  refusal  of  a  second  demand  made  by  the  plaintiff  for  an  inspec- 
tion and  permission  to  make  extracts  of  the  defendant  company's 
stock  book.  The  law  applicable  has  been  sufficiently  set  out  and 
applied  in  Althause  v.  Giroux  (No.  1)  and  Althause  v.  Giroux  Con- 
solidated Mines  Co.  (No.  1)  107  N.  Y.  Supp.  191,  decided  at  this 
term.  On  these  appeals,  however,  the  records  disclose  facts  which 
call  for  the  denial  of  a  recovery.  In  the  records  in  the  former  cases 
there  was  nothing  presented  which  showed  any  impropriety  of  pur- 
pose. Now  it  appears  that  after  the  plaintiff  had  brought  his  first 
actions  against  the  company  and'  its  secretary  to  recover  the  several 
penalties,  and  after  those  actions  had  been  tried  and  were  sub  judice, 
the  plaintiff  renewed  his  demand  for  an  inspection.  The  trials  in 
actions  numbered  1  were  had  on  May  2d.  Without  awaiting  the 
court's  decision,  the  plaintiff  made  a  further  demand  on  May  6th. 
He  was  permitted  on  that  day  to  inspect  and  to  make  extracts  for 
over  an  hour.  On  May  7th  he  renewed  his  demand  for  a  further  in- 
spection; and,  it  then  appearing  that  he  desired  to  make  a  complete 
transcript  of  the  stock  book,  his  request  was  refused,  unless  he  should 
state  the  purpose  for  which  he  sought  the  transcript.  This  the 
plaintiff  refused  to  disclose,  stating  merely  that  he  did  not  seek  it 
for  a  purpose  hostile  to  the  interests  of  the  corporation.  On  the  trial 
the  plaintiff  admitted  on  cross-examination  that  the  only  reason  that 
a  complete  list  of  the  stockholders  was  sought  was  to  facilitate  him 
in  circularizing  to  effect  the  sale  of  stock  of  other  companies  in  which 
he  was  interested.  It  also  appeared  affirmatively  on  this  trial  that  the 
plaintiff  had  two  other  actions  pendii^  against  the  same  parties  (be- 
ing actions  numbered  1  already  referred  to),  and  that  he  had  in  the 
four  months  preceding  the  institution  of  these  suits  brought  fourteen 
different  actions  against  other  companies  to  recover  penalties  under 
section  53. 

We  do  not  think  that  the  judgments  in  favor  of  the  plaintiff  should 
be  sustained.  Plaintiff's  purpose  was  not  legitimate,  so  far  as  this 
second  inspection  was  concerned.  The  issue  between  tlie  parties  was 
whether  the  plaintiff  was  entitled  to  a  limited  inspection,  or  cme  which 
permitted  the  making  of  unlimited  extracts.  Plaintiff's  right  to  re- 
cover the  penalties  in  the  first  actions  turned  on  a  question  of  con- 
struction. The  judgments  there  would  effectually  determine  his 
rights.  To  make  a  second '  demand  on  the  eve  of  a  decision  of  the 
prior  actions  indicates  that  the  plaintiff  was  not  actuated  by  an  hon- 
est purpose  as  stockholder.  His  admission  that  he  sought  the  list  for 
no  object  related  to  the  corporate  business,  and  that  he  had  14  other 
suits  of  a  similar  character  pending,  make  the  language  used  1>y  the 
Court  of  Appeals  in  Cox  v.  Paul,  176  N.  Y.  328,  67  N.  E.  586,  perti- 
nent, although  the  point  at  issue  in  that  case  was  not  the  same  as  here. 
There  the  court  say: 

"It  Is  quite  inconceivable  that  under  tbe  clrcumBtances  the  plaintiff  shonld 
desire.  In  good  faith,  to  see  the  stock  book  from  day  to  day  and  every  day. 
*  *  *  One  action  for  a  penalty  will  subserve  all  tbe  purposes  of  the  stat- 
ute, as  well  as  an  action  for  several.    Penal  statutes  are  not  passed  to  enable 
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parties  to  make  monejr  by  accrmralating  penalties.  They  are  generally  passed 
(or  tbe  pmiioae  of  compelling  the  performance  of  some  daty,  public  or  prl- 
Tate,  and  ordinarily  one  penalty  will  secure  tbe  end  as  effectually  as  many, 
eqpedally  when  the  penalty  Is  as  large  as  in  this  case." 

The  judgment  should  be  reversed. 

Judgment  reversed,  -and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


(56  Misc.  Rq).  465.) 
GHSRSIN  T.  THUOR.    BLBCHNBR  et  aL  v.  SAME.    GOULD  et  aL  T. 
SAME.    COHBN  V.  SAME. 

(Supreme  Court,  Appellate  Term.    November  20,  1907.) 

L  Afpeai/— Right  or  Review — "Pabtt  Aoosocvbd." 

A  judgment  debtor  sold  real  property,  and  under  agreement  with  the 
pnrchaaer  part  of  the  purchase  money  was  deposited  with  trustees  to 
hold  for  90  days  as  security  for  the  payment  by  the  vendor  of  liens  on  tbe 
premises  sold.  In  proceedings  supplementary  to  execution,  before  tbe 
expiration  of  the  90  days,  in  which  one  of  tbe  trustees  was  examined  un- 
der third  party  orders,  the  trustees  were  ordered  to  satisfy  Judgments 
out  of  the  trust  fund.  Beld,  that  the  trustee  examined  was  entitled  to 
appeal  under  Code  Civ.  Proc.  i  1294,  providing  that  a  "party  aggrieved" 
may  appeal,  etc.,  except  where  the  order  of  which  he  complains  was  made 
upon  his  default,  since  an  unauthorized  or  Illegal  disbursement  would 
render  tilm  liable  to  the  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  Coat  Dig.  vol.  2,  Appeal  and  Skror, 
H  947-952.] 

1  EXBOnnON— SCPFIXUKKTABT     FBOCXBDINaS— COKTBOVBBST     AS     TO     OWNKB- 
8HIF   OF   PBOFEBTT. 

Where  a  Judgment  debtor  sold  real  property,  and  under  agreement  with 
tbe  purchaser  part  of  the  purchase  money  was  deposited  with  trustees 
as  security  for  payment  of  liens  on  the  premises,  and  a  substantial  dls< 
pnte  arises  in  a  proceeding  supplementary  to  execution  between  the  cer^ 
tain  Jndpnent  creditors  and  the  trustee,  not  a  party  to  the  proceeding 
as  to  tlie  ownership  of  ttie  fund,  its  payment  to  the  creditors  should  not 
be  directed  by  the  court,  but  they  should  be  remitted  to  an  action  through, 
a  receiver. 

[SKL  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  21,  Execution,  1 1157.1 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Proceedings  supplementary  to  execution  in  actions  by  Morris  Gher- 
sin.  Max  Blechner  and  another,  William  E.  Gould  and  another,  and 
Morris  Cohen,  Judgment  creditors,  against  Harry  A.  Thuor,  judg- 
ment debtor.  From  orders  in  favor  of  the  judgement  creditors,  Wil- 
liam H.  Chorosh,  a  trustee,  appeals.    Reversed. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  LEVENTRITT  and 
ERU.NGER,  JJ. 

Aaronstanun  &  Chorosh,  for  appellant 
Julius  Blumofe,  for  respondents. 

LEVENTRITT,  J.  On  May  17,  1907,  the  defendant  the  judg- 
ment debtor,  sold  certain  premises  to  one  Samuel  Abeloff,  and  pur- 
want  to  the  agreement  under  which  the  transaction  was  finally  con- 
wmmated  the  sum  of  $20,000  was  paid  over  to  William  M.  Seabury 
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and  William  H.  Chorosh,  as  trustees,  upon  the  uriderstanding  that  of 
this  amount  $2,000  was  to  remain  in  their  hands  for  a  period  of 
90  days  from  May  17th,  during  which  time  the  defendant  agreed  to 
pay  any  liens  which  might  be  filed  against  the  premises.  It  was  fur- 
ther provided  that,  in  the  event  the  defendant  failed  to  satisfy  these 
liens,  the  trustees  were  to  hold  the  $2,000  until  such  time  as  the  liens 
should  be  discharged  of  record.  Of  the  sum  deposited  $1,600  remains 
in  the  hands  of  the  trustees.  The  plaintiffs  in  these  actions  recovered 
judgments  against  the  defendant,  which  by  a  strange  coincidence  ag- 
gregate $1,600.  In  proceedings  supplementary  to  execution  one  of 
die  trustees,  Seabury,  was  examined  under  third  party  orders.  Upon 
his  testimony,  showing  the  deposit  of  the  $20,000,  the  payment  there- 
out of  $18,400,  and  a  balance  on  hand  of  $1,600,  orders  were  issued 
requiring  the  trustees  to  show  cause  why  the  several  judgments  of 
these  plaintiffs  should  not  be  satisfied  out  of  the  funds  in  their  hands. 
Upon  the  return  day  William  H.  Chorosh  appeared  and  filed  an  op- 
posing affidavit,  setting  forth  the  agreement  between  the  defendant 
and  Abeloff,  that  the  90  days  had  not  expired,  and  that  liens  aggregat- 
ing $3,000  had  been  filed  against  the  premises,  had  not  been  discharg- 
ed, and  were  then  of  record.  Notwithstanding  these  facts,  the  court 
made  orders  requiring  the  trustees  to  satisfy  the  several  judgments. 
From  these  orders,  William  H.  Chorosh  appeals. 

Two  questions  are  presented :  (1)  Has  the  appellant  as  trustee  the 
right  to  appeal?  And  (2)  is  there  merit  in  the  appeal?  We  answer 
both  in  the  affirmative. 

The  respondent  argues  that  Chorosh  is  not,  within  the  meaning  of 
section  1294  of  the  Code,  "a  party  aggrieved."  We  subscribe  to  a  con- 
trary view.  The  title  to  the  fund  in  question  is  in  the  trustees,  and 
they  are  directly  responsible,  in  their  management  and  disposition  of 
the  moneys,  to  the  beneficiaries  undec  the  trust,  one  of  whom  is  Abel- 
off, who  was  not  a  party  to  these  proceedings.  For  an  unauthorized 
or  illegal  disbursement  the  appellant  would  be  answerable  to  Abeloff, 
for  whose  sole  lirotection  the  trust  fund  was  created.  The  orders 
requiring  the  appellant  to  pay  the  several  judgments  were  absolute 
and  mandatory.  If  they  were  unauthorized,  and  Chorosh  obeyed 
them,  he  would  not  be  relieved  from  Abeloff's  claim  to  the  full  pro- 
tection of  the  trust  fund.  It  cannot  be  said,  therefore,  that  the  ap- 
pellant was  not  aggrieved  by  the  orders,  or  that  they  did  not  afiFect 
his  property  rights.    Locke  v.  Mabbett,  2  Keyes,  457. 

The  answer  to  the  second  question  is  found  in  the  statement  of  the 
legal  principle  applicable.  Where  a  substantial  dispute  has  arisen 
with  respect  to  the  ownership  of  a  fund  in  the  hands  of  a  third  party 
its  pa}'ment  will  not  be  directed ;  the  judgment  creditor  being  remitted 
to  an  action  through  the  medium  of  a  receiver.  Here  not  only  is 
there  a  substantial  dispute,  but  there  is  absolutely  no  proof  that  the 
judgment  debtor  has  any  present  claim  upon  or  right  to  the  trust  fund 
or  any  part  of  it. 

The  orders  appealed  from  are  reversed,  with  costs  and  disburse- 
ments, and  the  motions  denied,  with  $10  costs  in  one  proceeding.  All 
concur. 
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<oa  Misc.  R^  43S.) 

UABJORI  T.  WADDINOTON. 

(Supreme  Court,  Appellate  Term.    November  29,  1907.) 

DiP08inoH8— AFPUOATion  fob'Obdkr— Requibitxs  in  Obhxbai.. 

Code  OIt.  Proc.  i  872,  reqalrea  the  affldavit  in  support  of  an  appli- 
cation for  a  park's  examination  to  show  that  his  testimony  is  material 
and  necessary  for  the  party  making  snch  application,  and  Oeneral  Rales 
of  Practice,  mle  82,  requires  ttilB  to  be  done  by  a  specification  of  the 
facts  showing  that  the  examination  is  material  and  necessary.  A  ten- 
ant sned  bis  landlord  for  damages  by  the  collapse  of  the  building  rent- 
ed. Upon  an  affidavit  claiming  that  the  landlord's  possession  and  control 
of  the  building  at  the  time  of  the  collapse  was  qmterlal  and  necessary, 
and  setting  out  facts  to  support  such  issue,  the  tenant  procured  an  or- 
der directing  the  landlord  to  "be  examined  on  behalf  of  plaintiff  upon 
the  issue  In  the  case."  Held,  that  the  order  should  limit  the  examlnatlcm 
to  the  single  issue  of  possession  and  control,  since  an  affidavit  showing  the 
materiality  and  necessity  of  an  examinaticm  of  an  adverse  party  con- 
cerning but  one  of  several  issues  does  not  Justify  an  order  for  a  general 
examination. 

Appeal  from  City  Court  of  New  Yoric,  Special  Term. 

Action  by  Giuseppe  Marjori  against  George  Waddington.  From 
«  refusal  to  vacate  or  modify  an  order  for  defendant's  examination 
before  trial,  he  appeals.     Order  modified. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Robinson,  Biddle  &  Ward,  for  appellant. 
Wentworth,  Lowenstein  &  Stem,  for  respondent 

LEVENTRITT,  J.  The  plaintiff  alleges  that  through  the  col- 
lapse on  September  7,  1905,  of  the  buildmg  No.  202  Grand  street,  of 
which  he  occupied  the  third  floor,  his  goods  were  damaged.  He  as- 
cribes his  loss  to  the  negligence  of  the  defendant.  The  allegation  in 
the  complaint  bearing  upon  the  defendant's  liability  is  as  follows : 

"Upon  information  and  belief,  that  on  or  about  the  7th  day  of  September, 
190S,  the  defendant  was  in  possession  and  bad  control  of  the  real  estate  and 
premises  known  as  No.  202  Grand  street,  borough  of  Manhattan,  city  of 
New  York,  and  received  the  rents  and  profits  thereof." 

By  his  answer  the  defendant  admits  the  collapse  of  the  building  and 
the  receipt  by  him  of  certain  rents  and  profits  from  the  premises; 
but  he  denies  the  other  allegations  of  the  complaint.  The  plaintiff 
wocured  an  order  for  the  examination  of  the  defendant  before  trial. 
This  appeal  follows  a  refusal  to  vacate  or  modify  that  order. 

The  plaintiff's  affidavit  on  which  the  order  was  based  satisfied  all 
the  requirements  of  the  Code  (section  872)  and  the  rule  (rule  82, 
General  Rules  of  Practice)  regulating  the  taking  of  depositions. 
There  is  no  suggestion  of  bad  faith  or  of  ulterior  purpose.  There- 
fore, under  the  salutary  rule  which  now  prevails,  the  plaintiff  ac- 
quired the  right  to  an  examination.  Watt  v.  Feltman,  111  App.  Div. 
314,  97  N.  Y.  Supp.  737 ;  Goldmark  v.  Electro-Galvanizing  Co.,  Ill 
App.  Div.  626,  97  N.  Y.  Supp.  1078;  McKeand  v.  Locke,  116  App. 
Div.  174,  100  N.  Y.  Supp.  704;   Turck  v.  Chisholm,  63  Misc.  Rep. 
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110,  103  N.  Y.  Supp.  1096;  Hill  v.  McKane,  115  App.  Div.  637,  101 
N.  Y.  Supp.  411;  Shonts  v.  Thomas,  116  App.  Div.  854,  102  N.  Y. 
Supp.  324;  Istok  v.  Senderling,  118  App.  Div.  162,  103  N.  Y.  Sur). 
13 ;  Donaldson  v.  Brooklyn  Heights  R.  R.  Co.,  119  A^).  Div.  613, 
104  N.  Y.  Supp.  178. 

The  order,  however,  is  too  broad.  The  Code  requires  that  the  af- 
fidavit upon  which  the  order  rests  shall  contain  the  assertion  "that 
the  testimony  *  *  *  of  such  person  is  material  an^,  necessary 
for  the  party  making  such  application";  and  this  requirement  is 
amplified  by  the  rule,  which  compels  a  justification  of  that  assertion 
by  a  specification  of  "the  facts  and  circumstances  which  show  *  *  * 
that  the  examination  of  the  person  is  material  and  necessary."  In  his 
affidavit  the  plaintiff  makes  no  claim  that  the  testimony  sought  to  be 
adduced  is  either  material  or  necessary,  except  as  to  the  single  issue— 
the  defendant's  "possession  and  control  of  the  said  premises  at  and 
prior  to  September  7,  1906";  and  his  specification  of  the  facts  and 
•circumstances  called  for  by  the  rule  is  likewise  limited  to  that /one 
issue.  Notwithstanding  that  the  plaintiff  did  not  assert  that  there 
was  occasion  to  take  the  defendant's  deposition,  respecting  any  other 
issue,  he  procured  an  order  which  directed  that  the  defendant  "be 
examined  on  behalf  of  the  plaintiff  upon  the  issue  in  this  action." 

Papers  which  show  the  materiality  and  necessity  of  an  examination 
of  an  adverse  party  concerning  but  one  of  several  issues  will  not  jus- 
tify an  order  for  a  general  examination.  The  Code  permits  the  ex- 
amination of  an  adverse  party  to  the  extent  that  the  applicant  proves 
such  examination  to  be  material  and  necessary,  and  not  beyond.  Tbt 
order  appealed  from  should  therefore  be  modified,  so  as  to  confine 
the  examination  to  the  facts  with  respect  to  the  defendant's  posses- 
sion and  control  of  the  premises  No.  202  Grand  street  at  and  prior 
to  September  7,  1906. 

Order,  as  so  modified,  affirmed,  with  disbursements,  but  without 
costs.    All  concur. 


LOWTHB3B  T.  SULLIVAN. 

(Supreme  Ck>nrt,  Appellate  Term.    November  20,  1907.) 

Dkpositioiis— Obdeb  tob  ComassioH— Sttftioiknot  of  AinDA.TiT. 

An  affidavit  for  a  commlsalon,  made  by  plaintiff's  attorney,  whidi  does 
not  give  any  reason  why  It  was  not  made  by  plaintiff,  and  states  merely 
the  conclusion  of  the  afQant  as  to  the  materiality  of  the  testimony  songbi 
unsupported  by  any  specification  of  facts,  is  insufficient,  under  Code  CIt- 
Proa  i  887,  providing  for  a  commission  where  it  appears  by  affidavit;  od 
the  application  of  either  party,  that  the  witness'  testimony  Is  material 
to  the  applicant. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Clarence  E.  Lowther  against  James  E.  Sullivan,  From 
an  order  to  issue  a  commission  on  interrogatories  to  examine  a  wit- 
ness, defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  I^EVENTRITT  and 
ERIvANGER,  JJ. 
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WQliam  Klein,  for  appellant 

Warren,  Warren  Sc  O'Beime,  for  respondent 

LEVENTRITT,  J.  The  plaintiflE  procured  an  order  to  issue  a  com- 
.  mission  on  interrogatories  to  examine  one  John  Stuart  at  London, 
England.  The  affidavit  upon  which  the  order  is  based  was  made  by 
one  of  the  attorneys  for  the  plaintiff,  and  the  facts  therein  stated  and 
upon  which  the  court  relied  in  order  to  predicate  its  conclusion  are  as 
follows : 

"nut  deponent  is  folly  conversant  with  all  the  facts  In  relation  to  this  case, 
and  has  fall  knowledge  In  reference  to  the  materiality  and  necessity  of  all 
of  the  witnesses  In  behalf  of  the  plaintiff  herein,  and  that  the  said  plaintiff 
lias  fally  and  fairly  stated  the  case  In  said  action  to  this  deponent,  Ills  coun- 
sel, who  resides  at  106  Central  Park  West,  and  has  fnlly  and  fairly  disclosed 
to  him  facts  which  said  plaintiff  expects  to  prove  by  the  witness  John  Stuart, 
who  resides  at  Savoy  Mansions,  in  the  city  of  London,  in  the  kingdom  of 
Great  Britain;  that  the  testimony  of  Sffid  John  Stuart  is  necessary  and  ma- 
terial tq  t^e  plaintiff  in  the  prosecution  of  this  action;  that  the  said  John 
Stuart  is  not  within  the  state  of  New  York,  bnt  the  said  Jolm  Stuart  is  at 
tin  Savoy  Mansions,  in  the  city  of  London,  Bngland." 

We  think  that  under  the  authorities  this  affidavit  was  totally  insuffi- 
cient to  justify  the  order.  In  the  first  place,  it  was  made  by  the  plain- 
tiff's attorney,  and  no  reason  is  given  why  it  was  not  made  by  the 
plaintifE.  Furthermore,  no  facts  are  presented  from  which  it  may  be 
said,  under  section  887  of  the  Code,  that  the  testimony  sought  is  ma- 
terial There  is  nothing  but  the  conclusion  of  the  affiant,  unsupported 
by  any  specification  of  fact  These  omissions  have  been  declared  to 
be  fatal  to  an  application  of  this  nature,  and  we  must  be  governed 
by  tlie  principles  of  practice  which  have  been  enimdated  (Fox  v. 
Peacock,  97  App.  Div.  600,  90  N.  Y._Supp.  137),  and  which  call 
for  a  reversal  of  the  order  appealed  fromT 

Order  reversed,  with  $10  costs,  and  motion  denied.    All  cqncur. 


(56  MiK.  Bq>.  687.) 

PARKBR  V.  SIMPSON. 

(Bnpreme  Court,  Appellate  Term.    November  29,  1907.) 

ITCDIAIIOB— Lm  FouCT— Pbemxck  Notes— Liability  of  Ihsubxd. 

Hie  fact  tliat  a  life  policy  authorized  the  company  to  declare  it  void 
for  nonpayment  of  a  premium  note  did  not  absolve  the  insured  from  lia- 
bility <»  tbe  note,  where  the  company  elected  to  continue  the  policy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Acticm  by  Jdm  Allev  Parker  against  Fred  C.  Simpson,  Jr.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Aigned  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRIIT  and 
ERLANGER,  JJ. 

Samuel  M.  Richardson,  for  appellant 
Randolph  M.  Newman,  for  respondent 
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ERLANGER,  J.  On  the  19th  of  March,  1906,  the  Union  Central 
Life  Insurance  Company  of  Cincinnati,  Ohio,  duly  authorized  to 
transact  its  business  in  this  state,  issued  its  policy  of  insurance  to  the 
defendant  for  and  during  his  life,  and  thereby,  upon  his  death,  agreed 
to  pay  to  his  wife,  if  living,  otherwise  to  the  executors,  administrators, 
or  assigns  of  the  insured,  the  sum  of  $2,000.  The  policy  recites,  among 
other  things,  that  in  consideration  of  the  payment  of  $84.32  on  its  de- 
livery, and  of  the  payment  of  the  premium  annually  thereafter  of 
$60.64,  beginning  on  tiie  30th  day  of  March,  1908,  at  noon  in  every 
year,  during  the  lifetime  of  the  insured,  or  until  19  such  annual  premi7 
ums  shall  have  been  paid,  and  of  the  payment,  when  due,  of  any  and 
all  notes  given  fot  premiums  or  parts  of  the  same,  it  insures  the  life 
of  the  defendant.  The  policy  was  issued  subject  to  a  number  of  con- 
ditions— among  others,  the  two  following: 

"Application  for  Insurance; 

"(1)  I  agree  that  any  policy  which  may  be  Issued  under  this  application 
shall  not  be  valid  until  the  first  premium  is  paid  to  the  company,  or  Its  au- 
thorized agent,  and  the  receipt  therefor  countersigned  by  the  agent  and  de- 
livered during  my  life." 

"Oondlttona. 

"(1)  Payment  of  Premium.  The  failure  to  pay  any  of  the  first  three  years* 
premiums,  or  any  note,  or  interest  upon  the  notes,  given  to  the  company  there- 
for, on  or  before  the  day  upon  which  such  premiums,  notes,  or  Interest  be- 
comes due,  shall  avoid  and  nullify  this  policy,  without  action  on  the  part  of 
the  company  or  notice  to  the  insured  or  beneficiary,  and  all  payments  made 
upon  this  policy  shall  be  deemed  earned  as  preminmfi  daring  Its  currency. 
Any  and  all  notes,  with  their  conditions,  which  may  be  given  for  premiums 
or  loans  upon  the  securing  of  this  policy,  are  hereby  made  a  part  of  this  coa- 
tract  of  Insurance." 

Contemporaneously  with  the  issuing  and  delivery  of  said  policy,  on 
Mardi  19,  1906,  there  was  paid  on  account  of  the  $84.32,  the  first 
payment  mentioned  therein,  the  sum  of  $23.86  in  cash,  and  at  the 
same  time  there  was  executed  and  delivered  by  the  defendant  to  the 
company  his  promissory  note,  dated  on  that  day,  whereby  he  agreed 
to  pay  to  it,  on  or  before  March  30,  1907,  the  sum  of  $60.46,  without 
discount,  at  the  New  York  office  of  the  company,  "being  for  premium 
on  policy  No.  317,798  in  said  company,  due  March  30,  1907."  The 
note  contained  this  additional  clause: 

"Said  policy,  Including  all  conditions  therein  for  surrender,  or  continuance 
as  a  paid-up  term  policy,  shall,  without  notice  to  any  party  or  parties  in- 
terested therein,  be  null  and  void  on  the  failure  to  pay  this  note  at  maturity, 
with  Interest  at  6  per  cent  per  annum." 

When  the  payment  mentioned  was  made  and  the  note  delivered, 
plaintiff  received  his  policy,  together  with  a  receipt  for  the  first  pre- 
mium of  $84.32,  subject  to  the  conditions  mentioned  in  the  note  and 
receipt  Before  the  note  became  due,  plaintiff,  acting  for  the  com- 
pany, caused  to  be  sent  to  the  defendant  a  notice  to  the  effect  that 
the  note  for  premium  due  on  March  30,  1907,  would  then  mature, 
and  that  prompt  payment  thereof  "is  of  vital  importance  to  your  insur- 
ance." On  March  30,  1907,  the  defendant  did  not  meet  his  note, 
but,  instead,  wrote  a  letter  to  the  plaintiff,  in  which,  among  other 
things,  he  said: 


Digitized  by 


Google 


SQp.Ct.)  PASKBB  T.  SIMPSON.  201 

"I  have  paid  ft>r  protection  np  until  Marcb  SOtb  of  this  year,  and  now  re- 
tnm  by  special  measenger,  policy  No.  817,798,  with  Instructions  to  cancel  same 
on  that  date." 

Plaintifif  promptly,  and  on  the  same  day,  returned  the  policy,  and 
requested  payment  of  the  note  in  full  or  in  part,  as  was  suggested  in  a 
prior  letter  of  the  same  date.  The  defendant  refused  to  retain  the 
policy  and  again  returned  it  to  plaintiff.  The  defendant  defaulted  in 
meeting  the  note,  and  thereupon  this  action  was  brought  to  recover  the 
amount  due  thereon.  Many  defenses  are  set  up  in  the  answer.  For 
example,  it  is  pleaded  that  plaintiff  is  not  a  bona  fide  holder  for  value ; 
that  die  policy  lapsed  by  force  of  its  own  terms  on  March  30,  1907, 
and  that  defendant  after  that  date  was  entitled  to  none  of  the  benefits 
thereunder;  that  because  the  first  premium  was  not  paid  the  policy 
never  became  operative,  and  that  there  is  a  complete  failure  of  con- 
sideration; and  that  plaintiff  at  no  time  during  the  year  1906  was 
authorized  to  act  as  agent,  not  having  procured  a  license  from  the 
Superintendent  of  Insurance  as  required  by  the  laws  of  this  state. 
The  defenses  were  held  by  the  court  to  be  untenable,  and  plaintiff 
recovered.    Defendant  appeals. 

From  tfie  foregoing  facts  it  is  clear  that  by  the  contract  between 
the  parties  nothing  was  to  be  paid  by  way  of  premitjm  until  the  30th 
of  March,  1908,  except  the  balance  due  on  the  premium  mentioned  in 
the  note.  The  delivery  of  the  policy  and  receipt  for  the  first  year's 
premium  was  not  only  a  good  and  valid  consideration  for  the  note, 
but  the  defendant  was  alwolutely  protected  under  the  terms  of  the 
policy,  and,  had  he  died  during  the  life  of  the  note,  his  beneficiary 
would  have  become  entitled  to  me  amount  of  the  insurance.  The  con- 
tention of  the  defendant  that  under  the  conditions  of  the  policy  above 
referred  to,  and  of  the  note,  the  policy  lapsed  upon  the  nonpayment  of 
Ae  premiums  and  vtrided  itself  by  its  ovm  terms,  begs  the  question. 
The  argument  must  necessarily  6e  predicated  upon  the  theory  that 
either  party  could  declare  the  contract  at  an  end  because  one  of  them 
reserved  the  right  to  do  so  under  certain  conditions.  If  this  were 
true,  few  contracts  containing  conditions  could  be  enforced.  One  of 
the  maxims  in  the  law  is  that  no  one  shall  be  permitted  to  take  advan- 
tage of  his  own  wrong.  This  is  exactly  what  was  sought  to  be  done 
here.  The  defendant  breaks  his  contract,  and  then  claims  that  be- 
cause the  company  could  have  terminated  the  jpoliCT,  but  did  not  elect 
to  do  so,  he  may  refuse  to  pay  the  sum  owmg  from  him.  All  the 
conditions  above  recited,  whether  in  the  policy,  the  note,  or  the  re- 
ceipt, were  for  the  benefit  of  the  company,  and,  despite  the  rigor  of 
the  terms,  the  company  had  the  right  to  continue  the  policy  in  force  if 
it  elected  to  do  so.  In  this  case  it  made  its  election  to  continue  it. 
And  we  can  see  no  way  by  which  the  defendant  can  escape  liability. 
The  case  may  be  illustrated  by  the  following  example:  If  A.  cove- 
nants with  B.  to  perform  certain  acts,  and  it  is  stipulated  that  for  the 
breach  of  any  of  them  the  contract  shall  fail,  can  it  be  said  that  A. 
may  deliberately  violate  the  terms  of  the  compact,  and  thus  escape 
the  penalty  of  such  breach?  If  the  answer  be  in  the  affirmative,  the 
law  would  resolve  itself  into  a  positive  absurdity.  The  analogy  be- 
tween the  case  at  bar  and  the  illustration  is  readily  apparent.    Here 
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the  insurance  company  determined  to  keep  the  policy  alive  and  waived 
its  right  to  cancel  it,  and  it  does  not  lie  m  the  mouth  of  defendant  to 
say: 

"Yon  shall  not  or  cannot  do  It,  because  yon  have  covenanted  with  me,  If 
I  do  not  pay  my  note,  my  policy  shall  be  void." 

The  defendant  further  urges  upon  us  that  the  acceptance  of  the 
sum  of  $23.86  in  cash  shows  that  the  policy  was  "term  rated" ;  that  is 
to  say,  tfiat  it  was  in  force  from  March  16,  1906,  when  it  was  issued, 
until  March  30, 1907,  when  the  note  became  due.    The  plaintiff,  called 
as  a  witness,  testified  that  the  20-year  term  began  to  run  from  March 
30,  1907 ;  and  it  is  argued,  from  that,  that  the  cash  payment  was  for 
protection  up  to  that  time.    But  nowhere  is  it  shown  why  the  premi- 
ums from  March  19,  1906,  to  March  30,  1907,  a  little  over  a  ye^  — ' 
but  $23.86,  when  the  annual  premium  in  the  policy  is  fixed  at  '■ 
It  is  denied  by  plaintiff  that  the  policy  was    term  rated,"  so  t 
difference  in  rate  is  wholly  a  matter  of  conjecture.    It  may  b« 
premium  rate  of  $84.32  was  agreed  upon  for  the  first  two  yes 
consideration  of  the  acceptance  of  the  policy. 

The  errors  complained  of  by  the  exclusion  of  proof  are 
sufficient  moment  to  require  us  to  reverse  the  judgment    The 
sations  sought  t©  be  elicited  were  wholly  immaterial  to  th< 
Besides,  {Mirol  evidence  was  not  competent  to  vary  the  terms 
note. 

The  judgment  must  be  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.,  and  LEVENTRITT,  J.,  concur  ir 

<56  Misc.  Rep.  541.) 

PARKER  V.  MURPHT. 

(Supreme  Conrt,  Appellate  Term.    November  29,  1907.) 

iRBTTaARCS— LnV  POUOT— OUJIOKIXATION  BT  OolfPANT— Rksoission  c 

TiOH— LiABiUTT  or  Irsoxbd.  ] 

Where  a  life  Insurance  company  elected,  with  knowledge  off 
facts,  to  cancel  a  policy  for  nonpayment  of  a  premium  note, : 
manded  payment  for  the  proportionate  part  of  the  note  for  the  xnne  uie 
insurance  was  in  force,  it  could  not  thereafter  rescind  its  action  and 
recover  the  fnll  amonnt  of  the  note. 
[Bd.  Note. — ^Tor  cases  in  point,  see  Coit  Dig.  vol.  28,  Insurance,  S  423.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  John  Alley  Parker  against  Henry  A.  Murphy.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Modified,  and,  as  modi- 
fied, affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Samuel  M.  Richardson,  for  appellant. 
Randolph  M.  Newman,  for  respondent 

ERLANGER,  J.  The  facts  in  this  case,  with  the  exception  to  be 
hereafter  noted,  are  in  all  respects  similar  to  those  raised  in  the  case 
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of  John  Alley  Parker  v.  Fred  C.  Simpson,  Jr.  (decided  at  this  term) 
107  N.  Y.  Supp.  199.  In  that  case  an  appeal  was  taken  from  a  judg- 
ment in  plaintiff's  favor,  which  was  affirmed  by  us  upon  the  ground 
that  the  insurance  company  had  the  right  either  to  lapse  the  policy 
for  the  nonpayment  of  premiums  due  thereon,  or  to  continue  it  in 
force,  and,  having  elected  to  continue  it,  the  note  sued  upon  was  en- 
forceable. In  this  action  the  note  given,  the  policy  issued,  and  the 
receipt  annexed  thereto  are  the  same  in  form;  the  only  difference 
being  in  the  dates  and  amounts.  The  plaintiff  herein  obtained  his 
policy  from  the  same  company,  and  at  the  time  of  receiving  it  deliv- 
ered his  note  to  the  order  of  the  company,  and  thereby  promised  to 
pay  $99.93  on  or  before  January  16,  1907.  When  the  note  matured 
he  refused  to  pay  it,  and  thereupon  this  action  was  brought  to  re- 
cover the  amount  due  thereon.  His  answer  to  the  complaint  sets 
up  all  the  defenses  which  were  interposed  in  the  Simpson  Case,  and 
after  a  trial  of  the  issues  which  he  tendered  he  was  defeated,  and  judg- 
ment was  awarded  to  the  plaintiff  for  the  full  amount  and  costs. 
From  this  determination  he  appeals. 

The  only  new  question  which  we  are  called  upon  to  decide  is  wheth- 
er or  not  tiie  company  exercised  its  election  to  lapse  defendant's  policy 
before  this  action  was  brought,  and,  if  it  did  so,  whether  or  not  it 
is  bound  by  it.  It  appears  that  after  the  defendant  received  notice 
that  his  premium  note  would  become  due  on  January  15,  1907,  he 
ignored  the  same,  and  thereafter  some  correspondence  passed  between 
tim  and  the  plaintiff.  On  February  21,  1907,  plaintiff  wrote  as  fol- 
kmt: 

"Dear  Sir:  In  connection  with  the  note  that  yon  are  due  the  Cnlon  Central, 
past  due  and  uniiald,  (sic)  beg  to  call  upon  you  for  a  settlement  of  the  note 
in  qneatlon  for  the  proportionate  part  of  the  note  for  the  time  the  Insurance 
was  in  force.  I  wish  to  treat  you  fairly  In  this  matter,  and  would  like  to 
ii8Te  you  make  application  for  reinstatement  of  your  policy  and  pay  the  note 
in  full ;  bat.  If  you  do  not  wish  to  do  this,  then  I  slbIs.  for  a  settlement  as  out- 
lined above. 

"Tours  very  tmly,  John  Alley  Parker,  General  Agent" 

On  February  26,  1907,  plaintiff  again  wrote  to  the  defendant,  and 
among  other  things  said : 

"I  beg  to  state  to  you  that,  unless  you  pay  for  the  time  that  you  have  been 
Inmred  and  make  payment  by  Thursday  of  this  week,  I  shall  bring  suit 
against  yon.  I  don't  want  to  do  this,  would  like  to  have  you  make  applica- 
tion for  reinstatement  of  your  policy  and  continue  same ;  but,  Inasmuch  as  you 
don't  seem  to  look  at  it  in  this  way,  I  see  no  other  coarse  opoi,  other  than 
ontihied  in  this  Ibtter." 

On  April  27,  1907,  defendant  wrote  to  plaintiff: 

"Dear  Sir:  I  beg  to  acknowledge  the  receipt  of  your  favor  of  February 
2l8t  in  whidi  you  call  for  a  settlement  of  the  proportionate  part  of  note  for 
insnrance  which  lapsed  on  Janoaty  IQth  by  reason  of  nonpayment  of  same. 
I  therefore  Inclose  my  check  for  ^.41,  including  Interest. 

"lours  truly,  Henry  A-  Murphy." 

On  the  same  day  plaintiff  replied : 

"I  regret  very  macb  that  I  am  compelled  to  return  yon  herewith  the  chedE 
which  you  sent  ma. 

Tours  truly,  W.  M.  Miller.  Cashier." 
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The  plaintiff,  called  as  a  witness  on  behalf  of  defendant,  testifie'd 
that  the  policy  lapsed  on  January  15,  1907.  We  arc  of  the  opinion 
that  the  company  elected  not  to  further  continue  the  policy,  and  lapsed 
it  on  January  16,  1907.  Having  once  elected  to  so  treat  it,  and  the 
defendant  having  acted  on  that  election,  and  having  sent  to  the  com- 
pany his  check  for  the  proportionate  amount  demanded,  the  company 
is  bound  by  the  election.  The  mere  statement  in  the  letter  of  Feb- 
ruary 26,  1907,  that,  if  the  note  was  not  paid  by  Thursday  foUowing,^ 
suit  would  be  brought,  did  not  rescind  its  act  of  election  previously 
exercised.  The  threat  to  sue  was  not  made  to  cover  the  amount  of 
the  note,  but  for  only  "the  proportionate  part  of  the  note  for  the  time 
the  insurance  was  in  force."  The  request  in  both  letters  that  ap- 
plication be  made  for  reinstatement  clearly  established  that  the  com- 
pany no  longer  treated  the  policy  as  binding  upon  it.  This  election 
before  suit  was  made  with  full  knowledge  of  its  rights,  and  it  may 
not  now  recall  it  The  remedies  of  the  company  were  wholly  incon- 
sistent. Of  the  two,  it  could  treat  the  policy  as  continuing  and  re- 
cover on  the  note,  or  it  could  lapse  the  policy  and  forfeit  the  premium 
due.  It  preferred  the  latter  remedy,  and  it  must  now  abide  by  it. 
In  Heidelbach  v.  Bank,  87  Hun,  126,  33  N.  Y.  Supp.  800,  the  court 
said : 

"An  election  once  made  Is  determined  forever.  Moller  v.  Tnska,  87  N.  Y. 
166.  It  may  be  determined  by  any  dedBlve  act  made  with  full  knowledge  of 
all  the  facts.  Fowler  v.  Bowery  Savings  Bank,  113  N.  X.  450,  21  N.  E.  172, 
4  L.  R.  A.  145,  10  Am.  St  B«p.  479.  And  the  bringing  on  an  action  to  en- 
force one  of  the  remedies  sufficiently  evidences  an  election.  Conrow  v.  Little, 
115  N.  T.  887,  22  N.  &  846,  6  U  B.  A.  693." 

In  Mills  v.  Paryiurst,  126  N.  Y.  89-93,  26  N.  E.  1041,  1042,  13  L. 
R.  A.  472,  it  was  said: 

"The  doctrine  of  election,  nsaally  predicated  of  inconsistent  remedies,  con- 
sists in  holding  the  party,  to  whom  several  courses  were  open  for  obtaining 
relief,  to  his  first  election,  where  subsequently  he  attempts  to  avail  himself 
of  some  further  and  other  remedy  not  consistent  with,  but  contradictory  of, 
his  previous  attitude  and  action  upon  hia  claim.  The  basis  for  the  applica- 
tion of  the  doctrine  Is  In  the  proposition  that  where  there  Is,  by  law  or  by  con- 
tract, a  choice  between  two  remedies,  which  proceed  upon  opposite  and  Irre- 
concilable claims  of  right;  the  one  taken  must  exclude  and  bar  the  prosecu- 
tion of  the  other." 

We  therefore  conclude  that  the  election  to  lapse  the  policy  bound 
the  company,  and  that  there  is  at  least  a  partial  failure  of  consid- 
eration of  lie  note  in  suit.  No  claim  is  made  that  .the  offer  of  de- 
fendant to  pay  the  $4.41  before  the  action  was  brought  was  either 
insufficient  in  amount,  or  ineffectual,  because  not  made  in  cash.  "The 
partial  failure  of  the  consideration  of  a  note  may  be  given  in  evi- 
dence to  reduce  the  amount  of  the  plaintiff's  recovery."  Spalding  v. 
Vandercook,  2  Wend.  431.  The  answer  tenders  the  defense  of  a 
partial  failure  of  consideration,  and  the  judgment  should  be  modified 
accordingly. 

Judgment  modified,  by  reducing  the  amount  thereof  to  $4.41,  and, 
as  so  modified,  affirmed,  with  costs  of  the  appeal  to  the  appellant. 

GILDERSLEEVE  and  LEVENTRITT,  JJ.,  concur  in  the  result. 
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In  re  CLEMEINT,  State  Elxcise  Oom'r. 

(Supreme  Ooart,  Special  Tenn,  Ulster  Cknmty.    November  20,  1907.) 

I.  ImranoATiRO  Liquobs— TiioENSES— Retooatioh. 

Uqnor  Tax  Law,  Laws  1896,  p.  66,  a  112,  {  24,  as  amended  by  Laws 
1005,  p.  1728,  c  677,  I  3,  forbids  traffic  in  liquor  in  any  building  on  tbe 
same  street  and  within  200  feet  of  a  bnllding  occupied  exclusively  as  a 
dmrch,  but  provides  that  the  prohibition  shall  not  apply  to  a  place  which, 
on  March  23,  1896,  was  lawfully  occupied  as  a  hotel,  nor  to  a  place  in 
which  traffic  in  liquors  was  lawfully  carried  on  at  that  date.  At  tbe 
time  a  Uqnor  tax  certificate  was  issued  there  was  no  church  building 
within  200  feet  of  the  place  where  liquor  was  to  be  sold,  but  before  the 
expiration  of  tbe  same  a  church  was  completed  within  that  distance,  so 
that,  when  a  second  application  for  a  certificate  was  filed  and  a  certificate 
lamed  thereon,  there  was  a  church  within  the  prohibited  distance.  Beld, 
(m  application  to  cancel  the  second  certificate,  that  the  exemption  relat- 
ing to  March  23,  1S96,  not  applying,  the  licensee  had  no  greater  rights  In 
seeking  the  second  certificate  than  If  it  were  an  original  application,  and 
hence  the  certificate  was  canceled. 

i.  Sahi— PaoaKKDinoB  to  Rbvokk— Costs. 

Where  an  application  for  a  Uqnor  tax  certificate  truly  stated  the  condi- 
tions at  the  proposed  place  of  trafficking  In  liquors,  and  It  does  not  ap- 
pear that  the  precise  point  on  which  the  certificate  issued  is  subsequent- 
ly canceled,  on  application  of  the  state  commissioner  of  excise,  has  been 
decided  before,  costs  will  not  be  Imposed;  the  same  being,  tinder  tbe 
liquor  tax  law,  discretionary. 

Application  by  Maynard  N.  Clement,  as  state  commissioner  of  ex- 
cise, for  an  order  revoking  and  canceling  liquor  tax  certificate  No. 
24,558,  issued  to  Wilson  Van  Etten.    Certificate  revoked. 

Russell  Headley  (Samuel  H.  Salisbury,  of  counsel),  for  petitioner. 
William  D.  Brinnier,  for  defendant. 

BETTS,  J.  This  matter  comes  before  me  by  the  return  of  an  or- 
der to  show  cause  granted  by  Mr.  Justice  Fitts,  returnable  at  the  Al- 
bany Special  Term.  Application  is  made  for  the  revocation  and  can- 
tellation  of  Van  Etten  s  liquor  tax  certificate  for  the  reason  that  at 
the  time  it  was  granted  the  place  where  liquors  were  to  be  trafficked  in 
was  on  the  same  street  and  within  200  feet  of  a  building  occupied  ex- 
dusively  as  a  church,  that  the  application  so  stated,  and  that  traffic  in 
liquors  was  not  carried  on  in  tWs  particular  place  now  occupied  by 
Van  Etten  on  March  23,  1896. 

No  witnesses  were  sworn,  but  the  parties  agreed  on  a  statement  of 
facts,  from  which  it  appears  that  a  certificate  (No.  33,786)  for  the 
sale  of  liquor  was  first  duly  issued  to  Van  Etten  on  October  11,  1906, 
and  that  Van  Etten  carried  on  his  business  under  said  certificate  up 
to  May  1,  1907,  and  until  the  certificate  in  question  (No.  24,558,  for 
the  years  1907-1908)  was  issued.  It  further  appears  therein  that  at 
the  time  the  first  certificate  (No.  33,786)  was  issued  there  was  no 
building  occupied  exclusively  as  a  church  within  200  feet  of  said  sa- 
loon building ;  that  the  church  building  in  question  was  erected  com- 
mencing December,  1906,  and  finished  in  January  or  February,  1907 ; 
that  the  church  building,  from  its  completion  down  to  the  time  of  the 
hearing,  was  occupied  exclusively  as  a  church  building;   that  it  was 
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within  the  prohibited  200  feet  of  Van  Etten's  building;  and  that  Van 
Etten's  building,  for  which  the  certificates  were  issued,  has  been  used 
to  traffic  in  liquors  under  the  two  certificates  referred  to  from  the  lltb 
day  of  October,  1906,  to  the  time  of  the  hearing.  It  appears,  there- 
fore, that  at  the  time  the  first  certificate  was  issued  in  October,  1906, 
there  was  no  church  building  within  the  200  feet  for  which  the  stat- 
ute refuses  permission,  but  that  during  the  time  of  the  holding  of  the  ' 
first  certificate  a  churdi  was  completed,  some  time  in  February,  1907, 
so  that,  when  the  new  application  for  a  certificate  was  filed,  which 
was  on  or  about  April  29,  1907,  there  was  a  church  within  200  feet 
of  said  proposed  saloon. 

The  question  and  answer  in  Van  Etten's  application  for  a  certificate 
are  as  follows: 

"(9)  Does  the  applicant  Intend  to  traffic  in  Ilqnors  under  the  certificate  ap- 
plied for  In  any  bnlldlng,  yard,  booth,  or  other  place  which  is  on  the  same 
street  or  avenue  and  within  two  hundred  feet  of  a  building  occupied  exdn- 
slvely  as  a  church  or  scbooihouse?    Yes ;  a  church  bnilt  in  winter  1909-1907." 

The  restriction  under  which  it  is  sought  to  cancel  this  certificate  to 
traffic  in  liquor  is  section  24  of  the  liquor  tax  law  (Laws  1896,  p. 
66,  c.  112,  as  amended  by  Laws  1905,  p.  1728,  c.  677,  §  3),  which, 
so  far  as  material  to  the  inquiry  here,  is  as  follows: 

"Sec.  24.  Places  in  Whidi  Traffic  In  Liquor  shall  Not  be  Permitted.  Traffic 
in  Ilqnor  shall  not  be  permitted:  •••(2)  ♦••In  any  building 
•  •  •  which  shall  be  on  the  same  street  or  avenue  and  within  two  hun- 
dred feet  of  a  building  occupied  ezduBively  as  a  church :  *  •  *  provided, 
however,  that  this  prohibition  shall  not  appb^  to  a  place  which  on  the  twenty- 
third  of  March,  eighteen  hundred  and  ninety-six,  was  lawfully  occupied  for  a 
hotel,  nor  to  a  place  in  which  such  traffic  In  liquors  was  actually  lawfully  car- 
ried on  at  that  date  •  •  •  nor  to  any  place  within  the  above  described  limit 
of  a  building  occupied  exclusively  as  a  church,  if,  simultaneously  with  the 
filing  of  an  application  statonent  descriptive  of  such  traffic,  there  shall  be  filed 
a  consent  in  writing  that  such  traffic  in  liquors  be  so  carried  on  during  a 
term  therein  stated,  executed  by  the  corporation,  association  or  society  using 
such  building  as  a  church,  or  the  duly  authorized  agent  thereof,  and  ac- 
knowledged as  are  deeds  entitled  to  be  recorded.    *    •    *  " 

No  consent  in  writing  has  been  given  by  the  church  authorities. 
Liquor  tax  certificates  as  now  issued  are  all  in  one  form,  and  are  all 
made  to  expire  on  the  last  day  of  the  month  of  April  following  the 
date  of  their  execution.  They  have  been  held  to  be  personal  property 
and  a  chose  in  action.  Niles  v.  Mathusa,  162  N.  Y.  546-551,  57  N.  E. 
184.  All  rights  under  certificate  No.  33,786,  held  by  Van  Etten,  issued 
October  11,  1906,  expired  on  April  30,  1907,  so  that  upon  the  taking 
effect  of  the  liquor  tax  certificate  No.  24,458,  now  sought  to  be  can- 
celed. Van  Etten  had  no  greater  rights  in  seeking  a  certificate  than  if 
it  was  an  original  application,  since  neither  he  nor  the  premises  were 
protected  by  the  exception  in  the  statute  relating  to  March  23,  1896. 
His  application  upon  which  the  certificate  in  question  was  issued  was 
dated  April  29, 1907,  and  at  that  time  a  church  was  within  the  prohib- 
ited limits,  as  we  have  seen  from  his  application;  and  unless  he  can 
show  some  right,  either  by  reason  of  his  prior  occupancy  of  the  prem- 
ises before  the  erection  of  the  church  or  otherwise,  his  certificate  must 
be  canceled. 
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In  seeking  for  authority  upon  the  question,  we  find  a  decision  under 
a  prior  statute,  known  as  the  "Excise  Law,"  being  chapter  401,  p.  837, 
of  the  Laws  of  1892.  Section  43  thereof,  as  amended  by  chapter  480, 
p.  1056,  of  the  Laws  of  1893,  provided,  so  far  as  essential  to  our  in- 
quiry, as  follows: 

"Sec.  43.  Reetrlctlona  aa  to  Llcenaes  Near  Churches  and  Schools.  No  per- 
lon  or  persons  who  shall  not  have  been  licensed  prior  to  the  passage  of  this 
act,  shall  hereafter  be  licensed  to  sell  strong  or  splrittious  llquorB  •  *  • 
In  any  building  not  used  for  hotel  pnrposes,  and  for  which  a  license  does  not 
exist  at  the  time  of  the  passage  of  this  act,  which  shall  be  on  the  same  street 
or  avenue  and  within  two  hundred  feet  of  a  building  occupied  exclusively  as 
a  cbnrch  or  achoolhouse." 

Under  that  statute  the  commissioners  of  the  board  of  excise  of  the 
city  of  New  York  refused  a  saloon  license  to  one  Thomas  Cairns  for 
premises  No.  TOO  Third  avenue,  in  that  city.  It  appeared  that  a  li- 
cense had  been  issued  to  different  persons  to  conduct  the  saloon  busi- 
ness on  these  prembes  for  upwards  of  40  years,  down  to  the  6th  day 
of  April,  1895,  on  which  day  Cairns  purchased  the  good  will  of  the 
business  and  the  license  from  the  then  licensee.  The  Church  of  St. 
Agnes  erected  in  the  year  1895,  within  80  feet  of  the  main  entrance  of 
this  saloon,  a  school  building  occupied  by  St.  Agnes  Parochial  School. 
Whereupon  the  board  of  excise  refused  a  license  to  Cairns,  for  the 
reason  tliat  the  nearest  entrance  to  the  said  premises  was  within  200 
feet  of  the  nearest  entrance  of  a  building  occupied  exclusively  a$  a 
sdiool.  On  certiorari  the  General  Term  of  the  New  York  Superior 
Cqurt  overruled  the  board  of  excise  and  held  that  Cairns  was  entitled 
to  his  license  applied  for,  holding  that  the  Legislature  by  the  section 
quoted  intended  to  protect  property  where  licenses  had  existed  prior 
to  the  time  of  the  enactment,  even  though  within  the  prohibited  dis- 
tance, and,  further,  that  the  managers  of  the  church  or  school  erected 
a  building  and  occupied  it  for  scho<>I  purposes  so  near  to  this  saloon  at 
their  peril.  The  Court  of  Appeals,  however,  in  People  ex  rel.  Cairns 
V.  Murray,  148  N.  Y.  171,  42  N.  E.  684,  reversed  the  General  Term 
and  affirmed  the  determination  of  the  board  of  excise,  holding : 

"It  is  manifest  that  the  general  purpose  of  the  Legislature  was  to  prohibit 
tile  licensing  of  saloons  within  200  feet  of  a  school ;  but  for  obvious  reasons  it 
made  an  exception  in  favor  of  parties  who  were  engaged  In  the  business  at 
aach  prohibited  places  at'  the  time  of  the  passage  of  the  act  under  an  exists 
log  Ilcensa" 

Section  28  of  the  present  liquor  tax  law  was  construed  in  an  action 
entitled  In  re  Komdorfer  (Sup.)  49  N.  Y.  Supp.  659,  and  it  was  there 
held  that  where  premises  were  occupied  as  a  saloon  up  to  April  2, 
1896,  when  the  license  was  surrendered,  and  the  premises  were  vacant 
down  to  June  9,  or  12,  1897,  no  liquor  traffic  being  carried  on  at  the 
place  and  the  premises  being  vacant,  and  an  adjoining  premises  being 
hired  on  the  15th  of  June,  1896,  and  on  the  5th  of  July,  1896,  opened 
for  religious  services,  whatever  rights,  if  any,  had  been  obtained  by 
the  liquor  traffic  having  been  carried  on  there  on  March  23,  1896, 
had  been  lost  by  this  disuse,  and  the  liquor  tax  certificate,  which  was 
issued  about  June  4, 1897,  was  canceled.  See,  also.  People  ex  rel.  Bag- 
ley  V.  Hamilton,  25  App.  Div.  428,  49  N.  Y.  Supp.  605,  where  premises 
upon  which  traffic  in  liquors  had  been  carried  on  on  March  23,  1896, 
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but  such  traffic  was  abandoned  July  1,  1897,  and  upon  owner  attempt- 
ing to  renew  sudi  traffic  September  1,  1897,  at  same  place  and  within 
200  feet  of  a  church,  permission  was  refused. 

I  cannot  find  fron  the  statute,  nor  from  the  decisions  on  somewhat 
similar  (though  not  precisely  the  same)  facts,  any  authority  for  the 
county  treasurer  to  issue  this  certificate.  The  Legislature  evidently 
intended  to  protect  the  church  and  school  building  from  being  within 
200  feet  of  a  saloon  or  hotel,  save  where  a  hotel  or  liquor  traffic  had 
been  carried  on  March  23,  1896.  If  the  contention  of  Van  Etten  were 
correct  that  the  church  must  keep  away  because  he  had  taken  his 
position  first,  it  would  create  a  new  exception  not  in  the  statute.  It 
may  be  that  the  statute  will  oppress  those  persons  who  have  created 
valuable  properties  since  March  23,  1896,  for  saloon  or  hotel  purposes, 
and  find  them  worthless  by  the  approach  of  a  church  or  school;  bu^ 
if  so,  relief  must  be  sought  from  the  Legislature,  not  from  the  courts. 

Costs  under  this  statute  are  discretionary.  Van  Etten's  application 
truly  stated  the  conditions  at  his  proposed  place  of  trafficking  in  liq- 
uors. The  county  treasurer  issued  the  certificate  to  him.  I  do  not 
Und  that  the  precise  point  here  involved  has  been  decided  before,  and 
I  do  not  impose  any  costs  in  this  case. 

An  order  in  the  usual  form  may  enter,  canceling  and  revoking  said 
liquor  tax  certificate. 


<57  Misc.  Rep.  81.) 

HOT  et  al.  T.  VILLAOE  OP  SAIAMANCA  et  al. 

(Supreme  Conrt,  Special  Term,  Oattarangua  Countr.    October  18,  1907.) 

1.  MunioiFAi.  CoBPOBATioNS— Chahob  or  Sibkei  Obade  —  Dauaoes  —  Re3ce- 

DIKS. 

Laws  1883,  p.  100,  c.  IIS,  prov;fdlng  that  where  the  grade  of  a  street 
Is  changed,  so  as  to  Interfere  with  any  building  or  the  use  thereof  or  to 
damage  the  real  property,  the  owner  may  apply  for  the  appointment  of 
commissioners  to  ascertain  the  damage,  creates  a  right  to  compensation, 
which  does  not  exist  independent  of  It,  and  is  excInslTe  of  any  other 
remedy,  either  on  the  theory  of  tree^ass  or  oUierwlse. 

[Ed.  Not& — For  cases  in  point,  see  Oent.  Dig.  vol.  86,  Mnnicipal  Oor- 
porations,  S|  988,  990.] 

3.  Sahi>— Bental  Davaoks. 

Rental  damages  to  an  owner  abutting  on  a  street,  the  grade  of  which 
was  changed,  for  the  time  required  for  doing  the  work  and  to  the  rexxirt 
of  the  commissioners  to  assess  damages,  based  on  a  diversion  of  travel  and 
traffic,  but  which  change  was  accomplished  without  a  closing  of  the 
street  or  Interference  with  the  right  of  access  to  abutting  property,  are 
not  within  Laws  1883,  p.  100,  c.  113,  providing  that  where  the  grade  of 
a  street  is  changed,  so  as  to  Interfere  with  any  building  or  the  use  there- 
of or  to  injure  or  damage  the  real  property,  the  owner  may  apply  for 
the  appointment  of  comnllssioners  to  ascertain  the  damage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  toL  86,  Munldpal  Cor- 
porations, {$  942,  943.] 

Proceedings  in  the  matter  of  the  claim  of  Dora  Hoy  and  others 
against  the  village  of  Salamanca  and  the  Erie  Railroad  Company  for 
damages  from  the  change  of  grade  of  Main  street.  Report  of  com- 
missioners as  to  damages  confirmed  in  part,  and  disapproved  in  part. 
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Frank  H.  Callan,  for  claimants. 

Thomas  L.  Newton,  for  village  of  Salamanca. 

Thomas  H.  Dowd,  for  Erie  R.  Co. 

MARCUS,  J.    The  commissioners  report: 

"Hut  said  permanent  change  of  grade  in  front  of  said  premises  Is,  and  since 
September  1,  1901,  has  been,  a  continnous  trespass  npon  the  easement  of  ac- 
cess to  claimants  of  said  premises,  and  solely  In  consequence  of  said  trespass, 
and  aside  from  any  other  causes,  the  rental  or  useful  value  of  said  premises 
was  depreciated  from  said  date  to  the  date  hereof  (July  1,  1907)  In  the  sum 
of  [stating]  below  what  said  rental  ralue  would  have  been  during  said  period 
If  tbere  had  been  no  change  in  the  grade  of  said  street,"  etc. 

Charles  Johns  testified: 

"Bat  the  work  was  begun  in  tbe  undergrade,  bnt  not  in  front  of  Ids  prop- 
erty, on  Labor  Day  In  September,  1901,  and  was  completed  in  Septemtwr, 
1902.  "Q.  So  that  there  was  no  time  when  trade  was  suspended,  or  cut  off, 
betireen  the  north  and  sonth  side  of  the  tracks,  on  account  of  the  work  In  tbe 
imdergrade  crossing?  A.  No;  not  until  after  the  work  was  done.  Q.  And 
then,  when  travel  was  turned  under  the  subway,  then  it  was —  A.  I  want 
to  modify  my  answer.  There  was  a  sliort  time  when  it  was  suspended,  when 
tbe  detour  was  made  in  the  sewer.  The  plies  were  driven  through  tbe 
Kwer,  and  the  contractors  had  to  make  a  detour,  and  run  the  sewer  easterly. 
Q.  How  long  was  that?  A.  Perhaps  a  week  or  ten  days.  Q.  With  that  ez- 
«eption  it  was  kept  open  all  the  time?    A.  Yes." 

It  appears  that  only  the  westerly  half  of  Main  street  was  changed 
as  to  grade,  so  there  was  left  a  pavement  of  about  22  feet  in  front  of 
the  claimants'  premises.  It  is  too  clear  for  discussion  or  argument 
that  damages  cannot  be  assessed  on  the  theory  of  a  trespass,  or  a 
continuing  trespass,  since  the  work  or  improvement  was  lawful,  and 
no  action  at  law  or  in  equity  for  damages  or  compensation  could  have 
been  maintained  by  the  abutting  owners  independent  of  the  statute. 
The  right  to  compensation  is  created  by  statute,  and  the  statutory 
remedy  is  exclusive.  Melenbacker  v.  Salamanca,  188  N.  Y.  377,  80 
N.  E.  1090.  The  Elevated  Railroad  Cases  are  entirely  different,  and 
have  no  application,  for  the  reason  that  the  abutting  owners  had  a 
common-law  right  to  damages  resulting  from  the  trespass  or  wrong- 
ful act  of  the  railroads.  Here  the  right  to  compensation  is  entirely 
dependent  upon  the  provisions  of  the  statute,  and  the  measure  or 
extent  of  the  right  is  to  be  determined  by  the  particular  terms  in  which 
it  is  expressed.  Reiser  v.  Mayor,  etc.,  of  N.  Y.,  104  N.  Y.  68,  9  N. 
E.  866.  And  the  statute  will  not  be  enlarged  or  extended  beyond 
the  scope  of  the  words  or  language  employed;  for  instance,  where 
the  statute  specifies  "the  owners  of  buildings,"  the  owner  is  not  en- 
titled to  compensation  in  respect  to  injury  to  his  lands.  People  ex 
rel.  Heiser  v.  Gilon,  76  Hun,  346,  27  N.  Y.  Supp.  704,  affirmed  on 
opinion  below  148  N.  Y.  763,  43  N.  E.  989 ;  Matter  of  Ersham,  37 
App.  Div.  272,  55  N.  Y.  Supp.  942. 

In  the  Matter  of  Squire,  125  N.  Y.  131,  26  N.  E.  142,  the  court  said: 

"The  remedy  sought  in  this  proceeding  is  purely  statutory,  and  the  only 
ViesUon  Is  whether  the  injury  which  the  claimant  suffered  is  within  the 
statute,  and  one  for  which  the  commissioners  were  authorized  to  award  com- 
pensation. We  are  of  opinion  that  the  language  of  the  eleventh  section, 
ntborlzlng  damages  to  the  owner  of  lands  which  may  be  affected  by  the 
107N.Y.S.— 14 
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constmction  and  maintenance  of  the  acquednct  and  Its  appiiTtenancea,  ap- 
plies only  to  permanent  injurtes  to  the  land  from  the  completed  works  and 
their  use  thereafter.  It  may  be  siipposed  that  the  Legislature  onderstood  that 
the  construction  of  the  acqueduct  would  injuriously  affect  the  rights  appurte- 
nant to  contiguous  lands,  and  that  the  structures  which  were  to  form  a  part 
of  the  acqueduct  system  might  Interfere  vlth  the  enjoyment  or  Impair  tbe 
value  of  such  omtlguous  lands,  and  that  for  consequential  Injuries  merely, 
sustained  In  consequence  of  the  construction  and  maintenance  of  public  works 
under  legislative  authority,  tbe  parties  would  not,  under  the  general  rules 
of  law,  have  any  redress.  It  was,  we  think,  to  meet  this  class  of  cases  tbat 
tbe  provision  in  question  was  made.  It  would  require  very  clear  language 
to  Impose  a  liability  upon  the  city  for  damages  for  the  temporary  inconveo- 
lence  which  would  be  occasioned  to  adjacent  lot  owners  from  the  prosecu- 
tion of  the  work  and  during  the  course  of  construction." 

It  was  held,  therefore,  that  the  owner  of  a  house  on  an  adjoining 
lot,  although  seriously  incommoded  by  the  noise,  soot,  smoke,  and 
dust,  was  not  entitled  to  damages.  The  court  refers  to  a  case  arising 
under  the  English  statute  authorizing  compensation  in  respect  of  any 
lands  "which  shall  have  been  injunously  affected  by  the  execution 
of  the  works,"  and  in  which  it  was  held  that  plaintiff  was  not  en- 
titled to  compensation  for  temporary  obstruction  of  the  highway  dur- 
ing the  construction  of  defendant's  railway,  which  prevented  free 
passage  of  persons  and  resort  to  the  plaintiff's  inn.  Lord  Chelnuns- 
ford  said  that  the  words  applied,  not  to  temporary,  but  to  permanent, 
works  of  companies;  that  "the  inj'ury  must  be  an  actual  injury  to 
the  land  itself,  as  by  lowering  the  foundation  of  the  building  on  it, 
or  obstructing  its  light  or  its  drains,  making  it  inaccessible  by  lower- 
ing or  raising  the  ground,  or  by  some  such  physical  obstruction." 

In  Bishop  v.  North  Adams,  167  Mass.  370,  45  N.  E,  988,  the  court 
said: 

"Tlie  statement  In  the  bill  of  exceptions  that  the  excavations  made  In  laying 
pipe  rendered  It  Impossible  to  drive  on  her  land  relates,  we  presume,  to  a 
temporary  interruption  of  travel  whlcli  would  not  entitle  ber  to  relief"— dt- 
ing  Matter  of  Squire,  supra. 

The  decision  in  the  Squire  Case  is,  however,  distinguished  in  Mat- 
ter of  Grade  Crossing,  62  App.  Div.  32,  64  N.  Y.  Supp.  769. 

The  proceedings  in  question  were  instituted  under  and  by  virtue 
of  chapter  113,  p.  100,  Laws  of  1883,  which  provides  that,  whenever 
the  grade  is  changed  or  altered  so  as  to  interfere  in  any  manner  with 
any  building  or  die  use  thereof,  or  shall  injure  or  damage  the  real 
property,  the  owner  may  apply  for  the  appointment  of  commissioners 
to  ascertain  the  damage  sustained  thereby.  The  village  law  (Laws 
1897,  p.  421,  c.  414,  §  169)  provides  that,  if  the  change  of  grade  shall 
injuriously  affect  any  building  or  land  or  the  use  tfiereof,  the  change 
of  grade  to  the  extent  of  the  damage  resulting  therefrom  shall  be 
deemed  the  taking  of  such- property  for  a  public  use.  Though  this 
provision  is  not  applicable  to  this  proceeding  instituted  by  abutting 
owners  (Torge  v.  Salamanca,  176  N.  Y.  324,  68  N.  E.  626;  Melen- 
backer  v.  Salamanca,  188  N.  Y.  370,  80  N.  E.  1090),  it  may  properly 
be  referred  to.  Now,  it  appears  from  the  record  in  these  proceed- 
ings that  there  has  been  no  interference  in  any  manner  with  the  build- 
ings or  the  use  of  them  during  the  progress  of  the  work  or  improve- 
ment   Nor  was  the  right  of  access  to  the  premises  interfered  with. 
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or  the  street  closed  or  obstructed  so  as  to  hinder  or  prevent  travel  or 
traffic.  The  award  of  rental  damages  appears  to  be  based  solely  upon 
an  alleged  diversion  of  travel  and  traffic.  But  the  statute  does  not 
warrant  the  allowance  of  compensation  upon  that  ground,  either  up- 
on the  "erroneous  principle"  of  trespass  or  otherwise.  "Whenever 
the  grade  is  changed  or  altered,  so  as  to  injure  or  damage  the  real 
property,"  the  statute  allows  compensation  as  for  a  permanent  in- 
jury or  damage  in  respect  of  depreciation  in  value  of  the  property. 
But  here  there  was  no  injury  or  damage  to  the  realty  during  the  prog- 
ress of  the  work,  upon  which  an  award  as  for  past  damages  could 
properly  be  based. 

It  will  be  observed  that  the  commissioners  have  awarded  past  dam- 
ages, not  only  during  the  period  of  time  required  for  doing  the  woric, 
but  also  from  the  time  the  improvement  had  been  completed  down 
to  the  date  of  their  report ;  and  all  this  upon  the  principle  that  the 
village  was  chargeable  as  for  a  continuing  trespass.  Clearly,  after 
the  work  has  been  completed,  past  damages  cannot  be  allowed  upon 
any  principle;  and,  in  the  present  case,  the  award  of  past  damages 
was  wholly  unwarranted  by  the  statute.  The  cases  decided  under 
the  Buffalo  grade  crossing  act  are  not  applicable.  Certainly  they  are 
not  decisive.  That  act  is  not  the  same  in  terms  as  the  act  of  1883. 
In  52  App.  Div.  28,  64  N.  Y.  Supp.  769,  the  court  emphasizes  the 
language  of  the  act,  "and  the  amount  to  be  paid  in  carrying  out  the 
proposed  plan,"  and  lessees,  as  well  as  owners,  were  entitled  to  com- 
pensation. In  that  case  the  commissioners  awarded  past  damages  ac- 
cruing between  the  commencement  of  the  construction  of  the  ap- 
proaches to  the  viaduct  in  Seneca  and  other  streets  and  the  reopen- 
ing of  said  streets  for  traffic.  The  commissioners  were  appointed 
August  1,  1898,  and  filed  their  report  in  July,  1899.  It  appears  that 
the  work  upon  the  improvement  in  question  was  commenced  and  the 
street  dosed  on  the  9<h  day  of  August,  1897.  In  Re  Grade  Crossing 
Com'rs,  17  App.  Div.  54,  44  N.  Y.  Supp.  844,  the  property  affected 
was  the  Omtinental  Hotel,  situated  upon  the  comer  of  Exchange 
and  Michigan  streets.  Improvement  was  begun  in  May,  1895,  when 
Michigan  street  was  closed,  and  completed  in  March,  1896.  The  com- 
missioners were  appointed  in  June  and  made  their  report  in  Septem- 
ber, 1896.  In  the  present  case,  as  we  have  said,  there  was  no  closing 
of  the  street,  nor  any  interference  with  the  right  of  access. 

It  necessarily  follows  that  the  report  of  the  commissioners  should 
he  confirmed  in  so  far  as  the  award  of  fee  damages  is  concerned,  and 
be  disapproved  in  respect  to  the  award  of  past  or  rental  damages. 


DEWLINO  T.  O.  W.  KliAPPEBrS  SONS. 

(Snpreme  Court,  AppeOate  Term.    NoTemt>er  28,  1007.) 

Masikb  aid  Ssbtaut— Masteb'b  Liabiutt— Lobs  of  Skbtant's  Tools. 

'Vniere  defendant  snbcontractor,  who  was  bound  by  agreement  to  pro- 
vide a  locker  wherein  its  employes  might  place  their  tools  over  night, 
pnmded  a  properly  (xmstmcted  locker  and  required  the  principal  cou- 
trmctors  to  engage  a  night  watchman,  and  no  omission  of  duty  by  the 
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watchman  appeared,  and  be  was  not  ahovm  to  be  incompetent,  defendant 
was  not  liable  for  a  tbeft  of  the  tools. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  James  W.  Dewling  against  C.  W.  Klappert's  Sons.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  a  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERIvANGER,  JJ. 

Wesselman  &  Kraus,  for  appellant. 
Charles  Maitland  Beatf-.e,  for  respondent 

LEVENTRITT,  J.  The  defendant  is  engaged  in  business  as  a  gen- 
eral carpenter.  In  April,  1907,  it  had  in  its  employ  the  plaintiff,  a 
journeyman  carpenter,  on  the  building  No.  235  West  Twenty-Third 
street,  on  which  it  had  the  contract  for  the  carpenter  work.  As  part 
of  its  contractual  duty  toward  the  plaintiff  and  its  other  employes,  the 
defendant  had  provided  on  the  second  floor  of  the  building  a  tool 
box  or  locker,  in  which,  at  the  close  of  each  day's  work,  the  tools  of  the 
workmen  were  placed  and  there  remained  until  the  following  morning. 
During  the  night  of  April  2d  the  locker  was  forced  open  and  the 
plaintiff's  tools  were  stolen.  The  plaintiff  sued  to  recover  for  the  loss, 
basing  his  right  upon  allegations  of  the  defendant's  negligence  in 
failing  to  care  for  and  guard  the  locker  and  its  contents.  From  a  judg- 
ment in  the  plaintiff's  favor,  the  defendant  appeals. 

The  obligation  of  the  defendant  to  furnish  a  locker  for  its  employes 
attached  by  virtue  of  an  agreement,  to  which  the  defendant  was  a 
party,  entered  into  between  the  Master  Carpenters'  Association  of  the 
City  of  New  York  and  the  Joint  District  Council  of  Greater  New 
York.    Section  3  of  article  10  of  this  agreement  reads  as  follows : 

"In  bulldlngi^  ten  stories  high  or  over,  a  lock-up  to  be  provided  by  the  em- 
ployer on  every  fifth  floor." 

It  is  conceded  that  the  locker  provided  by  the  defendant  was  prop- 
erly constructed  in  every  essential  particular.  In  fact  it  appears  that  it 
was  more  than  usually  secure,  and  that  more  than  ordinary  care  had 
been  exercised  in  its  construction.  While  the  plaintiff  does  not  pretend 
that  there  was  any  defect  in  the  locker,  he  argues  that  the  defendant 
owes  him  the  duty,  not  only  of  furnishing  the  locker,  but  of  guarding 
his  property  from  possible  loss  or  injury,  and  that  he  omitted  to  per- 
form the  latter  duty.  The  defendant  was  a  subcontractor.  Under  its 
agreement  with  the  principal  contractors,  the  latter  undertook  to  em- 
ploy a  'night  watchman.  "This  watchman  testified  that  on  the  night  of 
the  burglary  he  went  to  the  second  floor  of  the  building  at  2  o'clock ; 
that  at  that  time  the  locker  was  securely  fastened  and  undisturbed ;  that 
he  then  returned  to  the  first  floor,  where  he  watched  the  remainder  of 
the  night 

Under  the  circumstances  it  cannot  be  said  that  any  negligence  on 
the  part  of  the  defendant  was  established.  Its  duty  to  the  plaintiff 
to  provide  a  locker  was  a  contractual  one,  and  there  flowed  therefrom 
ihe  obligation  to  adopt  every  reasonable  precaution  to  safeguard  the 
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plaintiff's  property  against  loss  or  injury — to  exercise  such  care  as  an 
ordinaHly  prudent  man  would  exercise  in  the  protection  of  his  own 
property.  Such  measures  were  adopted  by  the  defendant.  It  not 
only  supplied  a  properly  constructed  locker,  hut  m  its  contract  with  the 
principal  contractors  it  required  them  to  engage  a  night  watchman, 
whose  duty  it  was  to  care  for  and  guard  the  building  and  its  con- 
tents. There  is  no  proof  of  any  omission  on  the  part  of  the  watchman 
to  perform  his  duty,  or  any  evidence  of  incompetency.  The  looker 
was  on  the  second  floor,  and  the  evidence  shows  tiiat,  when  the  watch- 
man was  not  occupied  in  going  about  the  building,  he  remained  on 
watch  on  the  ground  floor.  The  plaintiff  rested  upon  the  mere  proof 
of  his  ownership  and  the  loss  of  the  tools.  To  sustain  the  judgment, 
therefore,  would  in  effect  be  to  hold  the  defendant  liable  as  an  insur- 
er, which  he  was  not  under  any  aspect  of  the  case.  The  liability  for 
the  loss  of  the  plaintiff's  property  would  attach  only  upon  affirmative 
proof  that  the  defendant  had  failed  in  the  performance  of  some  duty 
which  it  owed  the  plaintiff.  There  is  no  such  proof.  The  judgment 
must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event.    All  concur. 


(56  MIw.  R^.  604.) 

NTMAN  et  al.  T.  DIAMOND  et  al. 

(Supreme  Court,  .Appellate  Term.    November  29,  190T.) 

OomrTB— MuNioiFAi.  Coubts. 

Under  the  express  provisions  of  Municipal  Court  Act,  Laws  1902,  p. 
1562,  c.  580,  {  2S1,  body  execution  cannot  Issue  unless  It  Is  so  ordered  in 
the  jadgment 

Appeal  frtHn  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Alexander  Nyman  and  another  against  William  Diamond 
and  another.  Judgment  for  plaintiffs,  and  defendants  appeal.  Dis- 
missed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

David  W.  Rockmore,  for  appellants. 
Hugart  F.  Norman,  for  respondents. 

PER  CURIAM.  The  cause  of  action  is  conversion.  The  defend- 
ants concede  liability  for  the  amount  of  the  plaintiffs'  claim,  but  con- 
tend that  they  are  not  liable  for  conversion.  On  this  appeal  the  only 
ground  upon  which  a  reversal  is  asked  is  that  under  the  judgment  as 
rendered  the  defendants  are  subject  to  arrest  under  an  execution 
against  the  person.  Bpth  counsel  have  treated  the  judgment  as  one 
in  ex  delicto.  It  appears,  however,  that  only  a  money  judgment  was 
rendered,  and  under  its  terms  no  body  execution  could  issue,  for  the 
reason  that  it  does  not  contain  the  statement  required  by  section  251 
of  the  Municipal  Court  act  (Laws  1902-,  p.  1563,  c.  580). 

It  follows  that  the  appeal  must  be  dismissed,  with  costs. 
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(56  MlBC.  Sep.  tf4.) 

MORONBT  T.  GOIiB  et  aL  » 

OSapmne  Coart,  Appellate  Term.    November  28,  1907.) 

APFZAir— Reoobd— Ooixoqirr  Beiwkbn  Coubt  and  Counskl. 

The  ownership  of  plaintiff,  salng  on  a  claim  alleged  to  have  been  as- 
signed to  him  by  a  corporation,  waa  denied.  Defendants  objected  to  the 
aiiBlgnment  offered  aa  not  ptopei^  proved  and  Inaoffident,  and  the  court 
excluded  It  Plaintiff's  counsel  then  called  the  court's  attention  to  the 
fitct  that  according  to  a  case  dted  defendant  conld  not  question  the 
validity  of  the  assignment  and  that  the  assignment  was  executed  by  a 
corporate  officer  In  Its  name,  to  which  the  court  replied  that  there  must 
be  authority  ft>r  it  and  that  there  was  no  evidence  of  any  corporate  act 
Thereupon  plaintiff  offered  a  resolution  authorizing  the  assignment,  to 
which  defendants'  counsel  objected,  and  on  its  admission  defendants^ 
counsel  stated  that,  the  assignment  having  been  excluded  as  a  separate 
^hibit.  It  had  been  by  plaintiff's  counsel  annexed  to  the  resolution,  tbat 
the  annexation  was  without  authority,  and  that  they  were  separate  in- 
struments. Held,  tbat  though,  ordinarily,  a  colloquy  between  court  and 
counsel  had  no  place  In  the  record  on  appeal,  yet  that  defendants  were 
entitled  to  have  all  of  such  colloquy  appear,  in  order  that  there  might 
be  such  a  statement  of  the  proceedings  as  would  enable  them  to  secure 
a  proper  review  of  what  actually  took  place. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Edward  Moroney  against  George  W.  Cole  and  another. 
Judgment  for  plaintiff.  From  an  order  denying  defendants'  motion 
to  resettle  the  case  and  restore  certain  portions  stridcen  out  (103  N.  Y. 
Supp.  560),  defendants  appeal.    Order  reversed,  and  motion  granted. 

Argued  before  GILDERStEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Malcolm  Sundheimer,  for  appellants. 

Epstein  Brothers  (William  C.  Rosenberg,  of  counsel),  for  re- 
spondent 

LEVENTRITT,  J.  The  plaintiff  sued  on  a  claim  alleged  to  have 
been  assigned  to  him  by  the  Astor  Company.  His  ownership  of  the 
claim  was  put  in  issue.  Upon  the  trial  the  plaintiff  offered  in  evi- 
dence the  assignment,  after  its  identification  by  the  secretary  of  the 
Astor  Company.  The  record  discloses  the  following  colloquy  be- 
tween court  and  counsel : 

"PlalntifTs  Counsel:    We  off»  the  paper  In  evidence. 

"Defendants'  Counsel:  Objected  to  as  Incompetent,  Irrelevant,  and  Imma- 
terial; that  the  paper  Is  not  properly  proved,  and  Is  not  a  suflScient  asslg^n- 
ment    There  Is  no  evidence  whatsoever  that  It  is  a  proper  assignment 

"The  Court:    Paper  excluded. 

"Plaintiff's  Counsel:  I  desire  to  call  your  honor's  attention  to  that  fact 
tbat  the  defendants'  counsel  In  this  case  cannot  question  that  assignment 
It  is  not  within  bis  province  to  do  so.  According  to  the  case  of  Sheridan 
against  the  Mayor,  the  defendant  cannot  question  the  validity  of  the  assign- 
ment If  the  asBlKument  Is  sufficient  Here  Is  an  assignment  executed  by  aa 
officer  of  the  corporation  In  the  name  of  the  corporation  assigning  the  ac- 
count.   An  assignment  of  account  does  not  need  to  be  in  writing. 

"The  Court :  There  must  be  authority  for  it  There  is  no  evidence  of  tatf 
corporate  act,  or  anything  of  that  kind,  before  me." 
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Thereupon  the  plaintiff  offered  in  evidence  a  resolution  purport- 
ing to  authorize  the  execution  of  the  assignment.  The  defendant 
objected,  on  the  ground  that  the  resolution  was  incompetent,  irrelevant, 
and  immaterial,  and  the  record  continues  as  follows : 

"Defendants'  Ootmael:  *  •  •  Here  is  a  paper  which  Is  separate,  and 
contes  Into  court  separate  and  distinct,  wUdi  your  honor  has  admitted  over 
my  objection.  Tliat  is  Exhibit  B,  and  whoa  yon  say  Voa  would  not  take  the 
assignment  as  a  separate  exhibit  they  immediately  annex  It  to  the  other  paper. 
Mr.  lutein  is  a  lawyer,  and  I  do  not  see  what  authority  he  has  to  do  this, 
and  I  object  to  the  admission  of  the  paper  on  the  ground  that  they  are  sep- 
arate and  distinct  Instruments. 

"Vm  Court:    Mot  necessarily. 

"Defendants'  Counsel:  And  I  further  object  to  the  allied  asslgnmoit 
on  the  ground  that  it  Is  insufficient  and  improper  in  form." 

To  the  proposed  case  on  appeal  from  a  judgment  in  favor  of  the 
plaintiff  respondent,  the  defendant  appellants  proposed  amendments 
which  called  for  the  striking  out  from  the  case  of  the  portions  of  the 
record  which  we  have  quoted.  These  amendments  were  allowed  by 
the  trial  judge,  the  portions  referred  to  were  stricken  out,  and  the 
defendants'  motion  to  resettle  the  case  and  restore  them  was  denied. 
The  order  mtered  on  that  denial  gave  rise  to  this  appeal 

We  think  the  portions  of  the  record  omitted  should  be  included  in 
.the  case  on  appeal.  The  assignment  to  the  plaintiff  bears  no  date,  and 
the  resolution,  dated  December  28,  1906,  purports  to  ratify  an  assign- 
ment of  November  1,  1906.  If,  as  we  infer  from  the  record,  these 
instruments  were  not  attached  until  after  the  offer  of  the  assignment 
had  been  rejected,  and  they  were  then  attached  in  the  manner  sug- 
gested, the  appellant  is  entitled  to  have  these  circumstances  appear 
in  the  record.  We  are  not  concerned  with  the  effect  these  circum- 
stances have  on  the  questions  which  may  be  presented  on  the  apped. 
But  we  are  concerned  with  the  right  of  the  appellant  to  have  such  a 
statement  of  the  proceedings  on  the  trial,  such  a  reproduction  of  the 
occurrences  incidental  thereto,  as  will  enable  him  to  secure  a  proper 
reconsideration  of  what  actually  took  place.  An  appellate  court  must 
necessarily  be  governed  by  the  record  on  appeal,  irrespective  of  the 
incidents  of  the  trial.  It  is,  therefore,  the  duty  of  the  trial  court  to  see 
to  it  that  the  case  presented  for  review  contains  substantially  all  that 
transpired,  to  the  end  that  the  ultimate  rights  of  both  parties  may  be 
intelligently  considered  and  effectually  conserved.  While  ordinarily 
colloquy  between  court  and  counsel  has  no  place  in  the  record  on  ap- 
peal, we  do  not  think  that  the  order  in  this  case  was  proper,  since  its 
effect  would  be  to  deprive  the  defendants  of  their  right  to  have  what 
may  prove  to  be  a  most  material  circumstance  reviewed. 

The  order  must  be  reversed,  with  $10  costs,  and  the  motion  granted. 
Ml  concur. 


(122  App.  DiT.  4S7.) 

MUNK.T.  MAHYLAND  CASUALTT  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  29,  1907.) 

L  Irbubahck— Faticbrt— EiLEonoN  to  Refaib. 

The  lessor  of  a  drug  store  insured  the  plate  glass  window  front,  and  on 
Us  being  broken  the  insurer  elected  to  replace  it,  which  was  not  done  for 
iereral  days.    Held,  that  the  lessee,  not  being  privy  to  the  agreement. 
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could  not  recover  from  tbe  lusurer  for  damages  sustained  during  the  de- 
lay In  repairing  the  window. 
2.  Same. 

Tbe  failure  of  an  insurer  to  promptly  repair  a  glass  window  of  a  dmg 
store  is  not  a  tort  as  to  the  lessee  of  the  store. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  First  District. 

Action  by  Joseph  "f .  Munk  against  the  Maryland  Casualty  Company. 
From  a  judgment  in  favor  of  the  plaintiff,  defendant  appeals.  Re- 
versed. 

See  102  N.  Y.  Supp.  164. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR,. 
and  RICH,  JJ. 

Frederick  E.  Fishel,  for  appellant. 
Morris  Kamber,  for  respondent 

GAYNOR,  J.  The  complaint  should  have  been  dismissed.  The 
plaintiff  kept  a  drug  store.  His  landlord  had  the  glass  window  front 
of  the  store  insured  by  the  defendant  It  was  broken  by  a  bat  or 
ball  on  the  outside.  Instead  of  paying  the  landlord  the  amount  of 
the  damage  done  to  it,  the  defendant  agreed  with  him  to  replace  the 
pane,  but,  it  is  claimed,  neglected  to  keep  such  agreement  by  doing 
the  repairs  promptly,  and  meanwhile  the  weakened  pane  fell  in  upon 
the  plaintiff's  goods  and  damaged  the  same,  and  tiie  plaintiff  also  had 
to  hire  a  watchman  to  keep  people  from  coming  in  through  the  broken 
front 

The  plaintiff  had  no  privity  with  the  said  agreement,  and  there- 
fore cannot  maintain  an  action  upon  it  or  for  damages  to  him  by  its 
breach.  The  contention  that  the  failure  to  make  the  repairs  promptly 
was  a  tort,  i.  e.,  negligence  toward  the  plaintiff,  is  without  support 
either  in  reason  or  authority.  -Moreover,  the  action  is  not  for  a  tort. 
The  landlord  assigned  to  the  plaintiff  any  right  of  action  the  former 
had  against  the  defendant  for  damages  for  the  said  breach,  and  the 
action  is  brought  upon  that  cause,  and  also  for  the  damages  to  the 
plaintiff  himself  by  fiie  breach.  There  was  no  evidence  that  the  land- 
lord suffered  any  damage. 

This  case  was  here  before  (116  App.  Div.  756, 102  N.  Y.  Supp.  164) 
when  the  former  judgment  for  the  plaintiff  was  reversed,  but  our  de- 
cision was  altogether  disregarded  on  the  present  trial.  The  plaintiff 
should  not  have  been  permitted  to  give  evidence  of  the  injury  to  his 
property. 

The  judgment  should  be  reversed. 

Judgment  and  order  of  the  Municipal  Court  reversed,  and  new  trial  order- 
ed; costs  to  abide  the  event    All  concur. 


BLBIBBKG  T.  (KTTENBGRO. 

(Supreme  C!ourt  Appellate  Term.    November  29,  1907.) 

DmassAi.  and  Nonsuit— Irvoluntaby  Dismissal— Wakt  of  Pbosecutior. 
Under  Ciode  Clv.  Proc.  5  822,  and  rule  36  of  the  General  Rules  of  Prac- 
tice, providing  for  dismissal  of  complaints  for  failure  to  proceed,  where 
plaintiff  served  a  summous  and  complaint,  which  was  promptly  answered. 
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and  then  waited  four  yeanr  and  tbree  montbs  before  bringing  It  np  (or 
trial,  and  nntll  younger  Issues  had  been  tried,  giving  as  an  excuse  that 
he  had  been  informed  and  believed  that  a  note  of  issue  was  filed,  and 
that  he  had  made  inquiries  of  a  clerk  of  his  attorney,  who  said  that  the 
calendar  was  moving  slowly  and  it  would  take  some  time  before  the  case 
was  reached  for  trial,  it  is  not  sufficient  to  excuse  the  delay,  and  the  ac- 
tion was  properly  dismissed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  17,  Diamlssal  and 
Konanlt,  H  140-152.] 

Glldersleeve,  P.  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Max  Bleiberg  against  Adolphus  Ottenberg.  From  an  or- 
der denying  a  motion  to  dismiss  for  want  of  prosecution,  defendant 
^peals.    Reversed,  and  action  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Nadal  &  Carrere  (Edward  P.  Mowton,  of  counsel),  for  appellant 
Doa  R.  Almy,  for  respondent 

LEVENTRITT,  J.  The  facts  disclosed  on  the  motion  called  for  an 
unconditionar  dismissal  of  the  complaint  On  April  8,  1903,  the  plain- 
tiff sn£Fered  injuries  in  an  accident  which  he  diarges  to  the  defend- 
ant's negligence,  and  for  the  resulting  damages  he  brought  this  ac- 
tion. The  summons  and  complaint  were  served  on  May  7,  1903,  and 
the  defendant  promptly  interposed  an  answer  on  May  13th.  After 
waiting  four  years  and  three  months,  the  defendant  moved  to  dismiss 
the  action  for  failure  to  prosecute  it,  alleging  the  undisputed  facts 
that  the  plaintiff  had  taken  no  steps  to  bring  the  cause  to  trial,  had 
neither  noticed  it  nor  placed  it  on  the  calendar,  and  that  unpreferred 
issues  of  November,  1904,  had  been  regularly  reached  and  tried.  The 
plaintiff  succeeded  in  defeating  defendant's  right  to  a  dismissal  by 
averring  that  after  May  13,  1903,  he  "was  informed  and  believed  that 
a  note  of  issue  was  filed,"  and  that  he  "had  made  numerous  inquiries" 
of  a  clerk  in  the  office  of  his  attorney,  who  informed  him  "that  the  cal- 
endar was  moving  along  very  slowly,  and  it  would  take  some  time  be- 
fore it  was  reached  for  trial."  In  opposing  the  application  the  plain- 
tiff relied  solely  upon  his  own  affidavit.  The  motion  resulted  in  an 
order  requiring  the  plaintiff,  within  10  days,  to  pay  $30  costs  and  to 
place  the  cause  on  the  calendar,  and  directing,  in  default  thereof,  a 
dismissal  of  the  complaint    That  order  is  before  us  for  review. 

The  explanation  tendered  by  the  plaintiff  was  accepted  by  the  court 
below  as  sufficient  to  overcome  the  prima  facie  case  of  neglect  estab- 
lished by  the  defendant.  We  are,  however,  of  the  opinion  tfiat  the  ex- 
cuse presented  was  so  unsubstantial  that  it  did  not  furnish  the  basis 
for  the  exercise  of  judicial  discretion  vested  by  section  823  of  the 
Code  and  rule  36  of  the  general  rules  of  practice,  which  relate  to  the 
(lismissal  of  complaints  for  failure  to  proceed.  It  has  been  uniformly 
held  that,  where  no  excuse  is  offered  for  unreasonable  neglect  to  pro- 
ceed with  litigation,  dismissal  must  ensue.  Zafarano  v.  Baird,  80 
App.  Div.  144,  80  N.  Y.  Supp.  610 ;  McMann  v.  Brown,  92  App.  Div. 
251, 87  N.  Y.  Supp.  38;  Anderson  v.  Hedden  &  Sons,  116  App.  Div. 
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231, 101  N.  Y.  Supp.  585.  Certainly  the  mere  semblance  of  an  excuse 
can  have  no  greater  virtue  and  will  not  justify  a  contrary  result.  Ex- 
cuses based  upon  lack  of  funds  with  which  to  file  the  note  of  issue 
(Mladinich  v.  Livingston,  118  App.  Div.  181,  98  N.  Y.  Supp.  46),  or 
the  ignorance  of  the  attorney  that  it  had  not  been  filed  (Brown  v. 
Gauss  [Sup.]  95  Supp.  538),  or  vague  statements  of  the  ill  health  of 
the  plaintiff's  attorney  (Se)rmour  v.  Lake  Shore  &  Michigan  South- 
em  Railway  Co.,  12  App.  Div.  300,  42  N.  Y.  Supp.  92),  having  been 
pronounced  ineffective  to  defeat  dismissal.  Here  the  explanation  rests 
upon  statements  made  on  information  and  belief,  without  an  attempt 
to  account  for  the  omission  to  furnish  the  affidavit  of  the  informant, 
whose  name  is  not  even  given;  nor  does  the  plaintiff  apprise  the 
court,  even  approximately,  when  the  inquiries  were  made  which  re- 
sulted in  the  information  which  created  the  belief  that  the  cause  had 
been  placed  on  the  calendar.  If  such  a  vague  and  shadowy  explana- 
tion is  to  be  accepted  as  an  adequate  excuse  for  long-continued  inac- 
tion, then  the  rule  becomes  a  dead  letter.  The  plea  that  the  plaintiff 
was  misled  through  misinformation  received  at  some  indefinite  time 
from  an  unnamed  clerk  in  the  office  of  his  attorney  is  but  a  mere  pre- 
text, not  a  genuine  excuse.  If  such  explanations  are  to  be  accepted, 
plaintiffs  can  try  their  causes  at  their  pleasure  and  through  prolonged 
inaction  prejudice  defendants  l^  increasing  tiie  many  risks  to'whidi 
they  are  exposed  by  delay. 

The  order  should  be  reversed,  the  motion  granted,  and  the  com- 
plaint dismissed. 

Order  reversed,  with  $10  costs,  and  motion  granted,  with  $10  costs. 

ERLANGER,  J.,  concurs. 

GILDERSLEEVE,  P.  J.  I  dissent.  This  is  an  appeal  from  an  or- 
der denying  defendant's  motion  to  dismiss  the  complaint  for  neglect  to 
prosecute.  While  the  court  might,  perhaps,  have  properly  granted 
the  motion,  still,  under  the  facts  disclosed,  it  cannot  be  said  to  have 
been  an  abuse  of  the  court's  discretionary  power  to  deny  it.  The  plain- 
tiff presented  a  fair  excuse  for  his  delay;  i.  e.,  the  misconduct  of  his 
former  attorney.  The  defendant  himself  does  not  seem  to  have  shown 
any  marked  disposition  to  press  the  case  for  trial.  To  dismiss  the  com- 
plaint now  would  greatly  prejudice  the  plaintiff.  The  court  imposed 
terms  as  a  condition  for  denying  the  motion,  and  upon  the  facts  pre- 
sented the  order  should  be  affirmed. 


EltOOSS  T.  LEHMAIER  et  al. 
(Supreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

llASIXB  AND  SeBTAITT— IRJUBUU  TO  SKBTANT— DKnCCTIVK  MaoHINK— NOTICB. 

A  master  is  not  liable  for  injuries  to  a  serrant  by  an  alleged  defect  In 
a  machine,  in  the  absence  of  proof  that  the  maater  had  notice  that  the 
machine  was  defective. 

[Bd.  Note. — For  casea  In  point,  see  Cent  Dig.  vol.  84^  Master  and  Serv- 
ant, i  248.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
«rict 

Action  by  Mattie  Krooss,  an  infant,  by  Margretta  Krooss,  her  guard- 
ian ad  litem,  against  James  M.  Lehmaier  and  others,  doing  business  as 
Lehmaier,  Schwartz  &  Co.  From  a  Municipal  Court  judgment  for 
plaintiff,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Wnter  &  Winter,  for  appellants. 
August  h.  Martin,  for  respondent 

PER  CURIAM.  This  action  was  brought  by  an  employe  to  recover 
for  injuries  alleged  to  have  been  sustained  through  the  negligence  of 
her  employers,  the  defendants.  From  a  judgment  in  favor  of  the 
plaintiff,  based  upon  the  verdict  of  a  jury,  tiie  defendants  appeal. 

The  plaintiff  was  injured  on  a  machine  used  for  pressing  metal 
caps  for  bottles.  Without  considering  the  question  raised  involving 
the  plaintiff's  contributory  negligence  and  her  assumption  of  risk,  we 
think  that  a  new  trial  should  be  had  for  the  reason  that  there  was  in- 
sufficient proof  of  notice  to  the  defendants  of  the  alleged  defective  con- 
dition of  the  machine.  The  plaintiff's  statements  on  cross-examination 
not  only  contradicted  her  direct  testimony,  but  they  defined  and  lim- 
ited its  apparent  meaning  to  such  an  extent  that  its  effect  was  de- 
stroyed, and  there  remained  no  affirmative  proof  which  would  justify 
a  finding  that  the  defendants  had  notice  of  any  defect. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 


OBNTRA.L  BUREAU  OF  ENGRAVING  y.  SOHMIDT-WILCKES  ELEO- 

TRIO  OO. 

(Supreme  Oonrt,  Appellate  Term.    November  29,  1907.) 

CnDCNCB— I>KCI.ARATIONB  Or  ThIBD  PeBSONS— liETTXBS. 

Letters  written  to  plaintiff  by  a  stranger  to  the  action,  and  containing 
ttatementa  tending  to  negatire  plaintiff's  claim,  cannot  be  Introduced  in 
eridence  by  defendant  to  establish  his  defensa 

[Ed.  Note. — ^For  cases  In  point  see  Cent.  Dig.  voL  20,  Evidence,  i  1194.] 

Appeal  from  Municipal  Court,  Borough  ,of  Manhattan,  Second 
District 

Action  by  the  Central  Bureau  of  Engraving  against  the  Schmidt- 
Wilckes  Electric  Company.  From  a  judgment  for  defendant,  plaintiff 
^peals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Arfliur  Furber,  for  appellant 

Walter  H.  Dodd,  for  respondent. 

PER  CURIAM.  The  issue  presented  by  the  pleadings  and  out- 
Kned  by  the  evidence  was  whether  the  defendant  had  authorized  the 
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plaintiff  to  charge  to  its  account  certain  purchases  made  by  the  Beck 
Pacific  Lamp  Company.  In  order  to  establish  its  defense  the  de- 
fendant introduced  in  evidence  over  the  plaintiff's  objection  two  let- 
ters, written  by  the  Beck  Company  to  the  plaintiff,  containii^  state- 
ments which  tended  to  negative  the  plaintiff's  claim.  These  declara- 
tions, made  by  a  total  stranger  to  the  action,  were  in  no  way  binding 
upon  the  plaintiff,  and  the  letters  should  have  been  excluded.  While 
the  effect  of  these  letters  upon  the  result  is  problematical,  it  was  suf- 
ficiently prejudicial  to  the  plaintiff's  case  to  call  for  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


MINSKY  V.  STRANSKT. 
(Supreme  Court,  Appellate  Twm.    May  17,  1907.) 

ElnCUUTlOW — SUPPLEUENTABT   PbOCERDINGS. 

Supplementary  proceedings  may  be  maintained  against  a  Judgment  debt- 
or In  a  judgment  against  him,  though  his  true  Christian  name  Is  on- 
known;  but,  where  tiie  parties  agree  on  the  true  name,  the  proceedings 
will  be  deemed  amended,  and  the  subsequent  proceedingg  will  be  taken 
mider  the  true  name. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  one  Minsky  against  one  Stransky.  From  an  order  deny- 
ing a  motion  to  vacate  an  order  requiring  defendant  as  judgment 
debtor  to  submit  to  examination  in  supplementary  proceedings,  he  ap- 
peals.  Affirmed. 

The  following  is  the  opinion  of  the  court  below: 

The  affidavit  recites  the  recovery  of  a  Judgment  against  the  defendant;  that 
the  Judgment  was  duly  docketed  in  the  office  of  the  clerk  of  the  Municipal 
Court ;  that  thereafter  a  transcript  of  said  Judgment  was  duly  filed,  and  said 
Judgment  was  duly  docketed  in  the  New  York  county  clerk's  office,  and  that 
thereafter  an  execution  was  duly  Issued  out  of  the  Supreme  Court  to  tbe 
sheriff  of  New  York  county  against  the  property  of  the  judgment  debtor,  and 
tbe  same  has  heea  returned  wholy  unsatisfied  and  the  judgment  remains  whol- 
ly unpaid;  that  at  all  times  the  debtor  resided  and  still  resides  in  said  coun- 
ty. There  is  no  direct  proof  sabmltted  hereon  as  to  the  true  name  of  the  Judg- 
ment debtor.  The  statement  as  to  what  he  said  upon  the  trial  and  what  tlia 
creditors'  attorney  has  sworn  to  with  respect  thereto  does  appear,  but  there 
is  lacking  a  direct  statement  as  to  the  true  name.  If,  however.  It  is  agreed 
between  the  parties  that  the  true  name  of  the  debtor  Is  "Maurice  I.  Stransky," 
then  an  order  may  be  presented  providing  that  the  proceedings  be  deemed 
amended  and  that  all  subsequent  proceedings  be  taken  under  the  true  naxue. 

Motion  denied,  with  $10  costs,  and  debtor  directed  to  appear  and  submit  to 
examination  on  a  day  to  be  fixed  In  the  order  hereon.  Settle  order  on  one 
day's  notice. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
BRADY,  JJ. 

PER  CURIAM.    Order  affirmed,  with  costs  and  disbursements. 
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(56  Misc.  Rep.  180.) 

J.  R.  SMITH  &  00.  T.  JOSBJPHSON. 

(Caty  Coort  of  New  Tork,  Special  Term.    October,  1907.) 

BunmOR— SXTPPLEIUERTABT  PbOOEEDINQS. 

Supplementary  proceedings  may  be  maintained  against  a  Judgment 
debtor  on  a  Judgment  against  tiim  under  a  flctltious  Cbristian  name, 
wliere  bis  real  name  is  nnknowo. 

Action  by  J.  R.  Smith  &  Co.,  against  "Joseph"  Josephson ;  first  name 
bemg  unknown.  Motion  to  vacate  order  requiring  judgment  debtor 
to  submit  to  examinaticm  in  supplementary  proceedings. 

Richard  J.  Donovan,  for  plaintiff. 
Henry  L-  Rupert,  for  defendant. 

CDWYER,  C.  J.  The  affidavit  recites  the  recovery  of  judgment 
against  "the  above-named  Josephson"  after  personal  service  of  the 
summons  upon  said  judgment  debtor;  that  a  transcript  thereof  was 
duly  filed  and  the  said  judgment  duly  docketed  in  the  office  of  the 
clerk  of  the  county  of  New  York;  and  that  thereafter  an  execution 
upon  said  judgment  was  duly  issued  out  of  the  Supreme  Court  by  the 
clerk  of  New  York  county  to  the  sheriff  of  the  county  of  New  York, 
where  said  judgment  debtor  resided  and  still  resides,  and  the  same  has 
been  rettimed  wholly  unsatisfied  and  the  said  judgment  remains  wholly 
unpaid.  The  affidavit  of  service  recites  that  the  affidavit  and  order 
has  been  served  upon  J.  Josephson,  the  defendant  and  judgment  debtor, 
and  that  the  affiant  loiew  the  said  J.  Josephson  to  be  the  individual 
mentioned  and  described  in  said  affidavit  and  order.  Upon  the  return 
day  a  special  appearance  is  entered  for  '"Joseph"  Josephson,  first  name 
fictitious,  real  name  unknown  to  plaintiff,  and  motion  made  to  vacate 
the  order  upon  the  ground  that  tiie  execution  described  in  the  affida- 
vit is  void  and  that  the  judgment  entered  herein  cannot  be  enforced. 
Goldberg  v.  Markowitz,  94  App,  Div.  243,  87  N.  Y.  Supp.  1045,  is 
dted  as  a  controlling  authority  in  support  of  the  application. 

It  has  been  frequently  decided  in  proceedings  supplemental  to  ex- 
ecution that  the  regularity  of  the  judgment  or  the  validity  of  the  execu- 
tion cannot  be  questioned.  Section  27,  Municipal  Court  Act  (Laws 
1902,  p.  1498,  c.  680),  provides  that  the  summons  must  be  addressed  to 
the  defendant  by  name,  or,  if  his  name  be  unknown,  by  a  fictitious 
name,  and  tmder  section  461,  Code  Civ.  Proc.,  the  plaintiff,  being  ig- 
norant of  the  real  name  of  the  defendant,  had  a  right  to  pursue  him  by 
a  fictitious  name.  The  case  relied  upon  is  clearly  distinguishable,  for 
in  that  case  a  marshal  attempted  to  justify  under  an  execution  issued 
upon  a  vmd  judgment.  The  case  of  People  ex  rel.  Maibach  v.  Dunn, 
38  App.  Div.  112,  56  N.  Y.  Supp.  627,  appears  to  be  an  authority  for 
the  maintenance  of  a  proceeding  supplementary  to  execution  against  a 
debtor  whose  real  name  is  unlmown,  and  the  later  case  of  Minsky  v. 
Stransky  (Feb.  27,  1907,  affirmed  May  17,  1907)  107  N.  Y.  Supp. 
?20,  is  a  direct  and  controlling  authority ;  the  identical  question  having 
been  presented  and  determined  in  that  case. 

Motion  denied,  without  costs,  and  debtor  directed  to  appear  and  sub- 
mit to  examination  upon  a  day  to  be  fixed  in  the  order  hereon. 


Digitized  by 


Google 


222  107  NBW  YORK  SUPPLEMENT  (SOT.  Ct. 

and  lU  N«w  York  8UU  Beportar 

(56  Mlsc  Rep.  218.) 

(Surrogate's  Court,  Oneida  Oonnty.    October,  1907.) 

1-   WII.LB— BhCKCUnOW— SiGNATCBK. 

Though  testatrix  does  not  sign  her  will  In  the  presence  of  wltneMOi» 
an  acknowledgment  by  her  of  her  signature  la  gnfiSclent 

[Ed.  Nota— For  cases  In  point,  see  Cent.  Dig.  toL  49,  Wills,  ii  302- 
804.] 

2.  Savb— WiritEasKS. 

It  is  not  necessary  that  each  witness  to  a  will  sign  In  the  presence  of 
the  other,  if  the  witnesses  sign  in  the  presence  of  testator. 
[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  rol.  49,  Wills,  S|  321-831.1 

8.  Saioc^Bxxcctior  by  Mask. 

A  will  signed  by  testatrix  with  her  mark  was  attested  by  two  sab- 
acriblng  witnesses,  the  attestation  clause  fully  reciting  compliance  wittk 
all  requisites  to  its  ralid  execution,  and  was  read  aloud  in  the  hearing  or 
testatrix  to  one  of  the  witnesses.  Xliere  was  no  evidence  that  any  on» 
person  dissented  from  any  statement  made  in  such  clanae.  The  witness^ 
after  having  testified  that  she  saw  testatrix  make  her  marlE,  failed  to- 
remember  that  testatrix  made  her  mark  in  her  presence,  but  remembered 
she  heard  testatrix  say  it  was  her  marlc  Held,  that  probate  should  not 
be  denied. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  49,  Wills,  {|  299-813.) 

In  the  matter  of  the  probate  of  the  will  of  Amelia  C.  Engler.  Pro- 
bate decreed. 

W.  L.  Goodier;  for  proponent. 

Chester  W.  Davis  (W.  F.  Dowling,  of  counsel),  for  certain  con- 
testants. 
W.  J.  B.  Williams,  for  other  contestants. 

SEXTON,  S.  The  questions  to  be  decided  arise  on  a  regularly  in- 
stituted proceeding  for  the  probate  of  a  will  in  this  estate.  On  the 
return  of  the  citation  a  written  answer  was  filed,  which  alleged  fail- 
ure to  comply  with  any  of  the  statutory  requirements,  and  also  al- 
leged undue  influence.  The  will  was  drawn  on  the  usual  printed  Uank 
and  dated  June  26,  1905,  with  full  attestation  clause,  and  signed  by 
mark  and  attested  at  the  end  by  two  witnesses.  Testatrix  died  July 
16,  1907,  a  little  over  two  years  after  she  made  her  will.    • 

The  only  evidence  before  me  is  that  of  the  two  subscribing  wit- 
nesses. The  evidence  given  by  them  on  direct  examination  was  suffi- 
cient to  establish  the  will.  On  cross-examination,  when  closely 
pres$ed,  th^  failed  to  remember  all  the  details  of  the  execution  o£ 
the  will.  Henrietta  Krubeck,  one  of  said  witnesses,  testified  that  she 
did  not  remember  that  the  testatrix  made  her  mark  to  the  will  in  her 
presence,  but  she  heard  testatrix  say  that  it  was  her  will,  and  that  s^e 
wanted  it  put  in  her  trunk,  and  that  witness  left  before  the  other  wit- 
ness signed  the  will.  This  same  witness  testified  that  she  saw  testa- 
trix make  her  mark  upon  the  will  and  heard  her  announce  that  it  was 
her  will.  It  is  urged  by  contestants,  who  are  half-brothers  of  the  tes- 
tatrix, that  the  evidence  is  so  contradictory,  and  the  memory  of  the 
witnesses  so  clouded  as  to  what  actually  transpired  at  the  time  the 
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will  was  executed,  that  probate  should  be  denied.  A  substantial  com- 
pliance witli  the  statute  is  sufficient.  Matter  of  Voorhis,  125  N.  Y. 
766,  26  N.  E.  935. 

It  was  not  necessary  for  the  testatrix  to  have  signed  the  will  in 
the  presence  of  both  witnesses,  as  an  acknowledgment  of  her. signa- 
ture is  equivalent  to  signing  in  the  presence  of  the  witnesses.  Hoys- 
radt  V.  Kingman,  22  N.  Y.  372.  Upon  the  evidence  it  appears  that 
the  testatrix  knew  that  she  was  engaged  in  the  business  of  making 
her  will,  and,  in  answer  to  questions  put  to  her,  acknowledged  the 
paper  presented  to  her,  in  the  presence  of  both  witnesses,  to  be  her 
wilL  The  exact  words  used  by  her  the  witnesses  were  unable  to  give. 
Any  form  of  language  for  that  purpose  would  suffice.  Coffin  v.  Cof- 
fin, 23  N.  Y.  9,  80  Am-  Dec.  235. 

It  is  not  essential  to  the  validity  of  a  will  that  each  witness  sign 
in  the  presence  of  the  other,  provided  it  is  signed  in  the  presence  of 
the  testator.  Willis  v.  Mott,  36  N.  Y.  486.  The  testatrix  and  both 
witnesses  were  in  the  same  room,  a  small  one,  and  testatrix  was  sit- 
ting near  the  middle  thereof  in  an  arm  chair,  in  a  conscious,  but  sick, 
condition,  and  on  at  least  two  occasions  made  remarks  regarding  the 
will.  Testatrix  made  no  request  that  either  witness  sign;  but  Mr. 
Van  Baasten,  who  prepared  the  will  at  the  testatrix's  request  and  in 
her  presence  and  superintended  its  execution,  requested  the  other 
witness,  Mrs.  Krubeck,  to  sign  it  This  sufficiently  evinces  the  testa- 
trix's request  that  the  witness  sign  the  will,  and  is  a  compliance  with 
the  requirements  of  the  statute.  Coffin  v.  Coffin,  supra ;  Peck  v.  Cary, 
27  N.  Y.  9,  84  Am.  Dec,  220.  Where  a  person  superintending  the 
execution  of  a  will  requests  the  witnesses  to  sign  it  as  such,  and  the 
testator  silently  acquiesces,  such  request  is  sufficient.  Matter  of 
Nelson,  141  N.  Y.  162,  36  N.  E.  8.  The  witness  Van  Baasten  testi- 
fied that  he  read  the  attestation  clause  aloud,  in  the  hearing  and  pres- 
ence of  the  testatrix,  to  the  witness  Krubeck.  There  is  no  evidence 
of  any  protest  or  objection  to  any  fact  recited  in  the  attestation  clause, 
at  the  time  it  was  read,  by  the  testatrix  or  any  person  present  Such  a 
cbuse  is  sufficient  to  establish  the  facts  therein  recited.  Matter  of 
Nelson,  supra.  Bare  lapse  of  memory,  or  contradictions  on  the  part 
of  the  attesting  witnesses,  when  it  is  reasonably  probable,  from  the 
evidence  and  surrounding  facts  and  circumstances,  that  the  statute  was 
complied  with,  furnish  no  legal  ground  for  refusing  probate,  partic- 
ularly where  there  is  a  full  attestation  clause,  whidi  recites  compli- 
ance with  all  of  the  statutory  requirements. 

The  will  by  its  terms  gave  all  of  testatrix's  property  to  her  brother- 
in-law,  Charles  L.  F.  Frederick.  It  was  conceded  in  court  that  tes- 
tatrix had  lived  in  the  Frederick  family  for  25  years,  and  that  testa- 
trix had  an  undivided  half  interest  in  the  house  in  which  they  lived. 
The  petiticm  shows  that  the  testatrix's  sister,  wife  of  said  Frederick, 
died  before  testatrix,  and  that  the  real  estate  was  worth  $700  and 
the  personal  property  $610.  It  can  be  assumed,  from  the  testatrix's 
long  residence  in  the  Frederick  family,  that  their  relations  were 
friendly;  hence  the  disposition  of  her  property  to  her  brother-in-law, 
upon  the  facts  of  this  case,  seans  perfectly  natural.  No  evidence  of 
undue  influence  was  adduced  upon  the  trial    Hie  reasoning  in  Peck 
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V.  Gary,  supra,  fully  answers  all  objections  urged,  and  furnishes  abun- 
dant authority  for  admitting  the  wiU  to  probate.  A  rule  of  law  requir- 
ing attesting  witnesses  to  remember  what  tocJc  place  at  the  time  of  the 
execution  of  the  will,  keeping  in  mind  the  many  years  that  often  in- 
tervene between  the  execution  and  probate  thereof,  would  result  in 
defeating  the  probate  of  a  majority  of  the  wills.  The  will  is  there- 
fore admitted  to  probate. 

Findings  and  decree  may  be  prepared  accordingly.     Probate-  de- 
creed. 


<56  Misc.  Rep.  217.)  ,        „ , ,,  ,„  ,„, , 

In  re  FAIIi'S  WILU 

(Surrogate's  Court,  Kings  Conntr.    October,  1907.) 

Btidbkoe— Pkdiqbki>— Eeabsat. 

On  a  proceeding  to  probate  a  will,  on  the  question  of  contestant's  rela- 
tionship to  deceased  and  his  right  to  contest,  proof  of  declarations  of  de- 
ceased, his  wife,  and  a  deceased  brother  of  the  contestant  that  the  lat- 
ter was  a  son  of  a  brother  of  decedent's  wife  Is  admlsslbla 

[Ed.  Note.— For  cases  La  point,  see  Cent  Dig.  vol.  20,  Evidence,  f  1152.] 

In  the  matter  of  the  probate  of  the  last  will  of  Edward  FaiL    De- 
cree rendered. 

Edvvard  A.  Richards,  for  petitioner. 
Lehman  &  Telsey,  for  contestant 

CHURCH,  Sy^On  the  probate  herein  the  proponent  objects  to  the 

• '  right  of  a  party  claiming  to  be  a  son  of  the  deceased  to  contest  the 
will;  it  being  asserted  that  he  is  not  a  son  of  the  deceased,  but  a 
nephew  of  the  deceased's  wife,  who  had  predeceased  him.  This  was 
shown  by  the  testimony  of  the  various  members  of  the  family  now 
living,  who  state  that  declarations  to  this  effect  were  made  by  the  de- 
ceased, his  wife,  and  a  deceased  brother  of  the  contestant.  The  evi- 
dence also  shows  that  these  declarants  alleged  that  the  contestant  was 
the  son  of  one  William  Parker,  a  brother  of  the  deceased's  wife,  and 
that  deceased  and  his  wife  had  upon  William  Parker's  death  taken 
contestant  to  live  with  them,  or,  as  some  witnesses  say,  adopted  him. 
This  evidence  is  competent  as  declarations  as  to  pedigree.  Chase's 
Steph.  Dig.  Ev.  (2d  Ed.)  103;  McKelvey  Ev.  220;  Eisenlord  v.  Clum, 
126  N.  Y.  664,  27  N.  E.  1024,  12  L.  R.  A.  836. 

The  contestant  simply  states  that  he  is  the  son  of  the  deceased  and 
was  bom  in  Brooklyn.     No  attempt  is  made  to  show  that  he  was 

I  the  lawfully  bom  child  of  the  deceased,  nor  is  any  explanation  given 
of  why  such  testimony  is  not  produced.  In  fact,  the  contestant  ad- 
mits that  it  was  claimed  he  had  a  brother,  Henry  Parker.  This  is  in- 
sufficient ;  and,  believing  the  evidence  as  to  pedigree,  it  is  satisfactorily 
established  that  contestant  is  not  a  lawful  child  of  deceased,  and  hence 

'   is  not  a  proper  party  to  contest  his  will. 

"^  Decreed  accordingly. 
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HYIAND  et  al.  t.  PRBSIDBNT  AND  TRCSTBBS  OF  VILLAOE  OF 

OSSININQ. 

(Sapreme  Court,  Trial  Term,  Westchester  Comity.    November  30,  1907.) 

1.  IfuinciFAi.  CoBPoBATioNa— CLOsiNa  Street— NoTioK  or  Pboceedings. 

The  closing  of  a  street  at  Its  Intersectiou  with  another  road  and  the 
change  of  grade  of  a  portion  of  the  road,  without  seiTlce  of  notice  re- 
quired by  Laws  1906,  p.  474,  c.  242,  on  tiie  owners  of  the  land,  all  of 
whom  were  of  full  age  and  had  resided  on  the  premises  for  many  years, 
were  void. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  86,  Municipal  Oor- 
poratlona,  f  780.] 

1  SiJOB— Ddty  OB  Ctficebs. 

Where  proceedings  were  instituted  by  village  officers  to  close  a  street 
and  change  the  grade  of  a  road,  the  village  trustees  were  bound  to  know 
who  were  the  owners  of  the  premises  affected  by  the  change  and  to  exer- 
cise more  care  than  a  mere  examination  of  the  assessment  roll  to  ascer- 
tain them  and  give  the  required  notice. 

S.  SiAi  uiau   CoRSTBUcnoH. 

Iiaws  1906,  p.  474,  c  242,  authorizing  village  trustees  to  diange  tlie 
grade  of  a  highway  and  to  close  streets  on  notice  to  property  owners  af- 
fected, must  be  strictly  construed. 

i.  ItCNICIFAI.  GOBFOBATIONS— CHAnOIRO  OBADK  OF  SXBEI!!— PUBUO  HEABIRG. 

Where  a  change  of  plan  for  the  Improvement  of  a  street  Is  contemplat- 
ed by  a  board  of  village  trustees,  it  should  be  made  at  a  public  bearing 
before  the  board,  where  a  full  hearing  of  persons  whose  property  was  af- 
fected could  be  bad,  after  notice. 

&  Sua— IRDIVIDTTAI.  ACTIOR— RATIFICATIOR. 

A  meeting  by  the  road  committee  of  a  board  of  village  trustees  and  the 
engineer  in  charge  of  an  improvement,  at  which  a  change  in  the  plan  was 
■greed  on,  though  subsequently  ratified  by  the  board,  was  without  legal 
authority,  and  gave  the  village  officers  no  right  to  Improve  the  street  on 
the  amended  plan. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  86,  Municipal  Cor- 
porations, f  803.] 

&  Bake— Stbeets— Charge  ot  Qbadb— Attthobitt  of  Vii-laoe. 

Since  the  ordinary  meaning  of  the  term  "grade"  Is  th^  amount  of  dif- 
ference between  grade  line  and  a  levef  or  horizontal  line,  and  to  grade 
a  street  is  to  bring  the  surface  to  the  grade  line,  a  village  charter  au- 
thorizing it  to  gfade  Its  streets  did  not  include  permission  to  erect  a  wall 
In  the  street  to  alter  Its  grade,  without  ordinance  or  resolution,  nor  au- 
thorize the  closing  or  withdrawal  of  any  part  of  the  street  from  publie, 
use. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  86,  Municipal  Cor- 
porations, f  718.] 

T.  Sake— ABTTTnno  Owrebs— Owrebhhip  of  Street. 

Adjoining  landowners  own  the  land  to  the  center  of  a  street  subject 
only  to  the  easement  of  the  public  to  the  right  of  way,  and  therefore  are 
entitled  to  exercise  all  ordinary  remedies  for  injuries  to  the  freehold. 

[Ed.  Note. — ^For  cases  in  polht  see  Cent  Dig.  vol.  86,  Municipal  Oor^ 
poratlons,  U  1441.  1447,  1448,  1460.] 

&  Saks— OssTKuonoRS  ir  Stbbet— NmsAROB. 

The  unauthorized  erection  of  a  wall  in  a  street  in  front  of  plainttfTB 
pionises,  on  the  sidewalk  and  street  by  village  officers,  to  consummat*  a 
(dan  for  Improvement  of  the  street  constituted  a  nuisance. 

-Action  by  William  Hyland  and  others  against  the  president  and 
trustees  of  the  village  of  Ossining  for  an  injunction  to  restrain  the 
107  N.Y.8.— 15 
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closing  of  a  highway  and  the  change  of  grade  of  a  street  and  for  dam- 
ages.   Judgment  for  plaintiff. 

Smith  Lent  and  Edgar  L.  Ryder,  for  plaintiffs. 
Frank  L.  Young,  for  defendants. 

MORSCHAUSER,  J.  The  revised  act  under  which  these  defend- 
ants continue  to  conduct  their  municipal  affairs  is  chapter  242,  p.  474, 
of  the  Laws  of  1906.  There  have  been  amendments,  but  such  did 
not  affect  that  part  of  the  act  relating  to  this  action.  A  petition  was 
presented  to  the  defendants,  asking  for  the  altering,  widening,  and 
change  of  alignment  of  a  portion  of  the  Secor  Road,  in  said  ullage, 
and  die  closing  of  Main  street  at  its  intersection  with  the  west  side  of 
Secor  Road.  The  petition  was  filed  on  the  16th  day  of  July,  1907, 
with  a  map  thereto.  After  some  adjournments  an  order  was  made  hf 
the  defendants'  trustees,  wherein  it  was  ordered  that  the  petition  be 
granted  and  that  Secor  Road  be  altered  or  widened  and  the  align- 
ment changed,  and  Main  street  be  closed  at  its  intersection  with  the 
west  side  of  Secor  Road  therein,  in  accordance  with  the  description 
and  specifications  contained  in  said  petition,  and  that  the  parcds  of 
land  described  in  the  petition  be  acquired  therefor  in  the  manner  pro- 
vided by  the  charter  of  the  village.  The  plaintiff  William  Hyland 
appeared  with  others  upon  a  hearing  and  filed  objections  before  the 
order  was  made.  The  defendants,  after  the  order  was  made,  passed 
various  resolutions  for  the  purpose  of  erecting  the  abutment  and  clos- 
ing Main  street  at  its  intersection  with  Secor  Road.  A  contract  was 
entered  into  and  the  work  was  begun,  proceeding  until  Ais  action 
was  commenced  by  the  plaintiffs  against  the  defendants  on  October 
21,  1907,  when  an  injtmction  was  obtained  pendente  lite. 

The  plaintiffs,  by  their  complaint,  after  alleging  that  they  are  the 
owners  in  fee  and  in  possession  and  occupying  certain  premises  sit- 
uated on  Main  street,  and  continuing  along  Main  street  for  a  distance 
of  more  than  160  feet,  dlege  that  3iey  (the  plaintiffs)  are  the  own- 
ers to  the  center  of  the  street,  that  such  highway  has  been  such  for 
more  than  150  years,  that  the  premises  are  of  the  value  of  $15i- 
000,  and  that  the  defendant  village  is  a  municipal  corporation  organ- 
ized under  the  law  mentioned.  The  complaint  further  alleges  that 
the  defendants,  without  anjr  right  or  authority,  entered  upon  the  high- 
way and  dug  a  trench  or  ditch  across  the  highway,  describing  the  ditch 
to  be  several  feet  in  depth  and  width,  and  setting  therein  certain  up- 
rights and  cross-pieces  of  timbers  and  closing  up  the  highway  for 
travel,  and  that  the  defendant  intended  to  build  a  solid  wall  of  ma- 
sonry and  carry  such  wall  of  masonry  to  the  height  of  8  feet  above 
the  surface,  and  threatened  to  continue  such  excavation  along  the 
lands  of  the  plaintiffs  on  Main  street  for  a  distance  of  more  than  100 
feet,  and  intended  to  fill  in  such  excavation  with  a  wall  of  solid  ma- 
sonry and  to  permanently  maintain  such  a  wall;  that  the  defendants 
rendered  it  impossible  to  use  it  for  public  travel,  and  have  deprived 
the  plaintiffs  of  access  to  a  bam  on  the  westerly  side  of  the  premises, 
and  that,  if  the  defendants  are  permitted  to  carry  out  the  work,  the 
plaintiffs'  dwelling  house,  as  well  as  the  bam  and  premises,  will  be 
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shot  off  from  the  free  use  of  said  street  and  rendered  valueless,  and 
that  no  proceeding  of  any  kind  had  been  legally  instituted  to  dose  the 
highway,  and  no  compensation  made  to  owners  of  property  abutting 
on  the  highway,  and  that  no  public  purpose  requires  the  closing  of 
the  highway;  that  the  acts  of  the  defendants  were  malicious  and  in 
wanton  disregard  of  the  plaintiffs'  rights,  and  that  if  such  acts  are 
permitted  the  plaintiffs  will  suffer  irreparable  injury.  The  plaintiffs 
ask  that  the  defendants  be  restrained  from  continuing  these  acts,  and 
be  enjoined  from  closing  said  approach,  and  be  compelled  to  restore 
said  Main  street  to  its  former  condition.  They  ask  for  damages  in 
the  sum  of  $1,000. 

The  defendants,  denying  the  several  allegations  of  the  plaintiffs' 
complaint,  except  that  no  compensation  was  made  to  the  plaintiffs  or 
other  persons  abutting  on  the  highway,  allege  that  proceedings  have 
been  taken  by  the  defendants  as  provided  by  law  to  close  the  high- 
way described  in  the  ccmiplaint,  and  that  public  purpose  and  neces- 
sity require  the  closing  of  the  highway.  As  a  defense,  the  defendants 
all^e  that  it  is  planned  to  change  tfie  grade  of  Secor  Road,  which 
plan  for  a  change  has  been  duly  adopted  by  the  defendant  village, 
providing  for  the  construction  of  a  new  approach  frcwn  Secor  Road 
to  Main  street,  and  taking  no  property  of  the  plaintiffs  in  changing 
the  grade  of  the  aforesaid  streets  in  the  manner  provided  by  law. 
The  plan  adopted  by  the  defendant  was  to  erect  a  wall  commencing 
sane  distance  below  Main  street,  in  Secor  Road,  and  continuing  in  a 
northerly  direction  for  more  than  160  feet;  the  height  of  the  wall 
varying  at  the  end,  but  in  the  center,  or  at  the  part  where  it  crosses 
Main  street,  or  where  Main  street  is  intersected  by  Secor  Road,  to 
be  from  4  to  5  feet  in  thickness  at  the  base,  becoming  narrower  at 
the  top,  and  to  be  from  6  to  6  feet  in  height  It  would  be  built  of 
concrete  and  would  close  the  road  at  this  point  The  proposed  wall 
would  continue  in  its  course  in  a  northerly  direction  after  reaching 
the  sidewalk  in  front  of  plaintiffs'  premises,  and,  when  finished,  would 
be  of  such  height  that  the  top  thereof  would  be  on  a  line  with  the  top 
of  plaintiffs'  front  door,  and  continuing  then  in  the  same  direction 
until  it  reached  the  bam  on  plaintiffs'  premises,  where  the  wall  would 
be  4  feet  high,  and  the  plaintiffs'  premises  would  thin  be  inclosed  along 
the  line  in  front  of  plaintiffs'  premises  at  the  point  indicated.  An 
iron  rail  was  to  be  placed  on  the  top  of  the  masonry  wall.  The  de- 
fendants, by  their  engineer  and  road  committee,  changed  the  plan 
and  made  a  new  plan,  laying  out  a  street  to  begin  in  Secor  Road  be- 
low the  abutment  on  the  south  and  then  proceed  in  a  northerly  direc- 
tion and  make  an  abrupt  turn  into  Main  street;  the  road  to  be  18 
feet  in  Main  street  and  20  feet  wide  at  the  beginning  of  Secor  Road. 
This  was  designed  to  be  used  for  vehicles,  and  steps  were  to  be  made 
over  and  on  die  abutment  on  Main  street  for  the  use  of  pedestrians, 
and  the  wall,  instead  of  being  erected  on  plaintiffs'  premises,  was  to 
be  plaoed  by  the  new  plan  on  the  sidewalk  in  front  of  the  premises. 
This  plan,  the  defendants  claim,  although  changed  by  the  engineer 
and  road  committee  on  the  ground,  was  adopted  by  the  defendants  after 
this  action  was  commenced,  and  the  defendants  claim  that  they  were 
acting  within  their  legal  rights  when  they  did  this.    The  work  was 
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begun,  and  it  has  so  far  progressed  that  the  wall  is  partially  completed 
on  Main  street,  with  an  opening  reaching  to  the  sidewalk  in  front  of 
plaintiffs'  premises  for  the  purpose  of  erecting  the  wall. 

By  stipulation  of  the  parties,  it  was  requested  that  I  should  view 
and  examine  the  premises.  The  erection  of  this  proposed  wall  in  the 
manner  contemplated  will  eventually  destroy  the  use  and  enjc^rment 
of  plaintiffs'  premises,  unless  some  radical  changes  are  made.  The 
defendants  claim  that  these  changes  were  necessary  at  this  place  be- 
cause of  accidents  happening  and  likely  to  happen  at  this  intersection. 
I  cannot  find  this  from  the  evidence.  The  defendants  undoubtedly 
acted  and  carried  out  this  plan  with  an  honest  intention  to  serve  the 
village  and  change  the  condition  of  the  streets  at  this  intersection, 
with  a  purpose  of  bettering  the  highway,  and  without  any  malice  or 
wanton  disregard  of  the  plaintiflEs'  rights,  and  believing  that  they  had 
a  legal  right  so  to  do,  and  that  it  was  for  the  best  interest  of  the  vil- 
lage. I  think,  upon  proper  application,  the  change  contemplated  by 
the  defendants  could  be  eventually  brought  about;  but  the  proceed- 
ing taken  by  the  defendants  were  not  taken  pursuant  to  law. 

The  application  and  order  was  for  the  purpose  of  altering,  widening, 
and  changing  the  alignment  of  a  portion  of  Secor  Road  and  closing  the 
highway  at  the  intersection  of  Secor  Road  with  Main  street.  The  de- 
fendants failed  to  comply  with  the  statute,  which  requires  service  of 
notice  upon  the  owners  of  the  land,  all  of  whom  were  of  full  age  and 
resided  on  the  premises  for  many  years.  The  owners  were  not  served 
with  notice.  The  only  person  served,  if  he  was  served  at  aJl,  was  Wil- 
liam Hyland,  the  father,  and  I  am  not  assuming  too  much  when  1  infer 
from  the  facts  adduced  upon  the  trial  that  at  the  time  of  the  issuing 
of  the  notice  the  trustees  knew  the  plaintiffs  to  be  the  owners  of  the 
land  and  premises  which  had  been  assessed  to  William  Hyland.  Os- 
sining  being  a  village,  I  must  infer  from  the  evidence  that  the  trustees 
knew  who  were  the  owners  of  these  premises.  They  could  not  guess. 
They  were  bound  to  exercise  diligence;  but  it  seems  all  that  was  done 
was  the  examination  of  the  assessment  roll.  When  a  proceeding  of 
such  importance  is  to  be  instituted,  care  should  certainly  be  exercised, 
so  that  no  person  be  injured  or  deprived  of  property  without  due  no- 
tice. There  is  no  proof  of  service  of  notice  on  the  owners  of  the  prop- 
erty affected  by  these  proceedings ;  and  the  plaintiffs,  with  the  excep- 
tion of  the  plaintiff  William  Hyland,  are  in  the  same  position  as  if 
nothing  had  been  done  after  the  filing  of  the  petition.  The  statute  in 
this  respect  must  be  strictly  construed.  Archer  v.  City  of  Mt.  Vernon, 
€3  App.  Div.  286,  71  N.  Y.  Supp.  571. 

The  new  plan,  or  its  approval  thereof,  was  not  adopted  by  the  de- 
fendants until  October  30,  1907,  and  after  this  action  was  begun.  For 
members  of  a  board  to  ratify  in  meeting  acts  previously  committed  by 
members  of  that  board  as  individuals  is  hardly  to  be  regarded  as  a  le- 
gal proceeding,  especially  when  notice  has  not  been  given  to  the  per- 
sons whose  property  rights  were  to  be  affected.  The  petition  and 
plans,  as  originally  proposed  and  adopted,  were  therefore  never 
changed.  The  order  making  it  still  ranains,  and  has  never  been  re- 
voked. Such  a  change  of  plan  as  was  attempted  to  be  made  by  de- 
fendants' trustees   should  be  made  at  a  public  hearing  before  the 
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board,  where  a  free  and  full  discussion  and  consideration  of  such  a 
public  matter  could  be  had,  giving  plaintiffs  an  opportunity  to  be 
heard  after  receiving  proper  notice.  A  meeting  by  the  road  committee 
and  the  engineer  in  charge,  and  their  action,  although  ratified  by  the 
board,  was  without  legal  authority  and  gave  defendants  no  right  to  do 
the  acts  complained  of.  As  was  said  by  Mr.  Justice  Bartlett  in  People 
ex  rel.  Mershon  v.  Shaw,  34  App.  Div.  64,  54  N.  Y.  Supp.  220 : 

"The  law  takes  no  account  of  what  the  trustees  may  Indlyldnally  agree  upon 
oatslde.  As  was  said  In  an  Ohio  case,  where  a  prior  agreement  of  the  mem- 
bers of  a  school  board  to  award  n  certain  contract  was  pronounced  void: 
The  board  Is  constituted,  by  statute,  a  body  politic  and  corporate  In  law, 
and  as  such  Is  Invested  with  certain  corporate  powers,  and  charged  with 
tbe  performance  of  certain  public  dutiea  These  powers  are  to  be  exercised, 
and  these  duties  discharged,  in  the  mode  prescribed  by  law.  The  members 
composing  the  board  have  no  power  to  act  as  a  board,  except  when  together 
In  session.  They  then  act  as  a  body  or  unit.  The  statute  requires  the  clerk 
to  record,  in  a  book  to  be  provided  for  the  purpose,  all  their  official  proceed- 
tags.  •  •  •  The  public,  for  whom  they  act,  have  the  right  to  their  best 
Jndgment,  after  free  and  full  discussion  and  consultation  among  themselves, 
of  and  upon  the  public  matters  intrusted  to  them,  in  the  session  provided  for 
br  tbe  statute.'    McCortle  v.  Bates,  29  Ohio  St  419,  28  Am.  Rep.  758." 

In  People  ex  rel.  Johnson  v.  Whitney's  Point,  32  Hun,  514,  Mr. 
Justice  Learned  said : 

'*rbe  law  gives  them  no  right  to  cliange  the  route  specifled  in  the  petition. 
Tbey  may  'deny  the  petition,'  or  approve  it,  etc.,  and  declare  their  Intentions 
to  'make  said  improvements.'  It  Is  no  answer  to  say  the  change  made  was 
amall  and  did  no  harm  to  any  one.  This  would  be  to  say  they  need  not  fol- 
low the  direction  of  the  statute;  that  they  may  disregard  Its  requirements. 
Here  was  a  statute  with  special  provisions  directing  what  steps  should  b« 
taken  and  how  they  should  be  taken.  If  not  followed,  the  trustees  were  with- 
ont  Jnrlsdictlon.  •  •  •  The  said  law  in  which  the  trustees  were  authoriz- 
ed to  proceed  must  be  looked  to,  and  Its  requirements  followed." 

This  case  was  affirmed  in  102  N.  Y.  85,  6  N.  E.  897.  Mr.  Justice 
Earl,  writing  the  opinion,  said : 

"If  upon  tbe  hearing,  or  at  any  time  after  presentation  of  the  petition  be- 
fore final  action  thereon  and  before  the  road  was  actually  laid  out,  tbe  trus- 
tees found  it  was  necessary  to  change  tbe  line  or  route  or  to  take  other  land 
not  q)eclfled  in  the  petition,  then  tbe  proceedings  should  have  been  abandoned, 
and  a  new  petition  filed,  and  proceedings  commenced  de  novo.  It  is  true  that 
the  variation  here  Is  not  great ;  but  If  a  change  In  the  center  line  of  the  road 
for  one  rod  can  be  Justified,  if  tbe  trustees  had  jurisdiction  to  make  such 
change,  then  it  Is  difilcnlt  to  perceive  how  their  power  could  be  limited." 

The  application  was  made  and  the  order  granted  upon  a  petition 
that  Secor  Road  be  altered  or  widened  and  Uie  alignment  thereof  be 
dianged,  and  that  Main  street  be  closed  at  the  intersection  with  the 
west  side  of  Secor  Road  therein,  in  accordance  with  the  description 
and  specifications  mentioned  in  the  petition.  The  defendants  claim 
that,  if  this  procedure  had  not  been  in  proper  form,  the  village  could 
change  the  grade  without  formal  reeolution  or  ordinance  fixing  the 
grade,  and  that  the  change  of  plan  by  the  engineer  and  road  com- 
mittee and  its  subsequent  adoption  by  the  village  board  were  within 
the  powers  vested  in  them,  and  no  notice  was  required  to  be  given.  As 
was  said  in  Whitmore  v.  Village  of  Tarrytown,  137  N.  Y.  413,  33 
N.  E.  490: 
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"Before  It  can  be  said  that  the  grade  has  been  changed  or  altered,  there 
must  generally  have  been  some  formal  action  by  resolntlon  or  ordinance  of 
the  Tillage  fixing  the  new  grade.  There  may,  however,  be  exceptional  cases 
where,  onder  peculiar  circnmstancee,  a  new  grade  may  be  established  by  di- 
rections given  or  by  acquiescence.  According  to  the  ordinary  understanding 
of  the  language  used  in  the  act,  there  is  Implied  some  definite  action,  or  at 
least  some  definite  acquiescence,  fixing  a  new  grade  to  which  a  street  is  either 
to  be  raised  or  lowered.  If  the  street  commissioner  in  a  village  should  go 
upon  a  street  and  from  time  to  time  take  a  few  loads  of  earth  from  one  place 
and  deposit  it  In  another,  or  for  the  purpose  of  repairing  and  improving  a 
street  should  cut  it  down  In  one  place  and  raise  It  in  another,  or  dig  out 
earth  In  the  sides  of  the  street  for  the  purpose  of  widening  the  traveled  bed 
thereof,  by  all  these  acts,  altbongh  In  the  process  of  years  they  may  work  an 
actual  change  In  the  grade  of  the  street,  the  grade  is  not  changed  or  altered 
within  the  meaning  of  the  act  Ck>uld  an  adjoining  owner,  every  time  the 
street  commissioner  takes  a  yard  of  earth  out  of  the  street  at  one  place  and 
deposits  It  at  another,  thus  causing  an  appreciable  damage  to  his  abuttins 
property,  institute  proceedings  under  tills  act  for  the  appraisement  of  his 
damages?  Such  a  construction  of  this  act  might  involve  a  village  In  constant 
litigation  with  numerous  owners  of  real  estate  along  streets  which  are  from 
time  to  time  improved." 

The  same  conditions  do  not  hold  in  this  case.  Nowhere  in  the  min- 
utes of  the  board  or  in  the  proceedings  has  the  question  of  the  change 
of  grade  been  mentioned,  and  it  seems,  and  I  infer,  that  it  was  an 
afterthought  The  grades  of  Secor  Road  and  Main  street  had  been 
fixed  for  many  years,  except  with  slight  changes  that  would  ordinarily 
take  place  in  the  filling  in  of  a  roadway  or  the  removal  of  material 
therefrom  for  improving  its  condition.  The  grading  provision,  as  set 
forth  in  the  charter  of  the  defendant  village,  gave  it  authority  for  grad- 
ing, but  gave  it  no  authority  to  withdraw  any  part  of  the  highway 
from  public  use,  or  to  erect  any  nuisance  thereon,  or  to  close  a  high- 
way or  take  any  part  of  it. 

"Grade"  is  defined  by  Mr.  Justice  Woodward,  in  the  Matter  of  Bis- 
sell,  67  App.  Div.  63,  67  N.  Y.  Supp.  963,  citing  14  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  1108,  where  he  says: 

"The  ordinary  meaning  of  the  term  'grade'  Is  the  amount  of  dlfCerence  I>e- 
tween  grade  line  and  a  level  or  horizontal  line,  and  to  grade  a  street  is  to 
bring  the  surface  of  the  street  to  the  g^rade  line." 

This,  like  other  provisions  of  law,  must  be  construed  in  a  reason- 
able manner.  To  construe  the  grading  provision  in  defendant's  char- 
ter as  permitting  the  village  to  carry  out  the  design  contemplated  by 
the  erection  of  9iis  wall  without  ordinance  or  resolution,  and  simply 
upon  the  ratification  of  an  act  of  the  highway  committee  and  engineer, 
would,  in  my  opinion,  be  far  beyond  the  power  contemplated  by  the 
Legislature. 

The  plaintiffs  own  the  highway  to  the  center  of  the  street,  subject 
to  the  easement  of  the  public  to  the  right  of  way.  Van  Winkle  v.  Van 
Winkle,  184  N.  Y.  193,  77  N.  E.  33 ;  HoUoway  v.  Southmavd  et  al., 
139  N.  Y.  405,  34  N.  E.  1047,  1052;  Piatt  v.  Village  of  Oneonta,  88 
App.  Div.  192,  84  N.  Y.  Supp.  699,  citing  a  number  of  cases.  Kent, 
in  his  Commentaries  (volume  3  [14th  Ed.]  *432),  says: 

"The  presumption  is  that  the  owners  of  the  land  on  each  side  go  to  the  cen- 
ter of  the  road,  and  they  have  the  exclusive  right  to  the  soil,  subject  to  the 
right  of  passage  In  the  public.  Beiug  owners  of  the  soli,  they  have  a  right 
to  all  ordinary  remedies  for  the  freehold." 
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The  unauthorized  erection  of  the  wall  in  front  of  plaintiffs'  prem- 
ises on  the  sidewalk  and  street  is  a  nuisance.  Ackerman  v.  True,  175 
N.  Y.  353,  67  N.  E.  629 ;  City  of  New  York  v.  Knickerbocker  Trust 
Co.,  104  App.  Div.  228,  93  N.  Y.  Supp.  937 ;  Holloway  v,  Southmayd, 
139  N.  Y.  390,  84  N.  E.  1047,  1062.  I  think  $100  wUl  be  a  fair  and 
equitable  amount  to  aUow  to  plainti£Fs  for  damages  suffered.  The 
plaintiffs  are  entitled  to  judgment  asked  for  in  me  complaint,  with 
1100  damages,  besides  costs.    I  will  not  make  an  additional  allowance. 

Settle  findings  on  notice. 


(56  Misc.  Rep.  196.) 

SMITH  et  aL  v.  FLOYD  et  al. 

(Supreme  Court,  Special  Term,  New  York  Oounty.    Ochiber,  1907.) 

nusTB— Tkstakxntabt  Tbcbteb— Pkrsorai,  CoNnDKROK— Powebs  of  Succes- 

flOB. 

Testatrix  devised  the  residue  of  her  estate  to- executors  In  trust,  to  col- 
lect tbe  Income  and  pay  tbe  same  to  the  support  of  the  daughter  and  hus- 
band of  testatrix  for  and  during  the  life  of  the  surrlTor  of  them.  Tbe 
daughter  was  given  the  right  to  dispose  of  the  trust  fund  by  will,  sub- 
ject to  the  trust  for  testatrix's  husband.  Falling  such  disposition,  the  es- 
tate, on  the  death  of  both  beneficiaries,  was  given  to  the  daughter's  child 
or  chlMren  surviving  her,  and,  failing  the  same,  was  to  be  divided  among 
tbe  dilldren  of  the  two  brothers  of  testatrix.  The  executors  were  given 
authority  to  apply  such  portion  of  the  capital  as  tbey  might  deem  advis- 
able^ to  the  use  of  the  daughter  and  husband.  The  hiuband  died  before 
bis  wife.  Tbe  executors  qualified ;  and  on  the  death  of  one  of  them  the 
snrvlTor  resigned  his  trust,  and  plalntlfl  was  appointed  as  successor,  with 
all  tbe  powers  of  the  original  trustee.  The  income  proving  insuflScient 
for  the  dauc^ter's  education  and  maintenance,  she  applied  for  an  allow- 
ance out  of  tbe  principal.  Held,  in  an  action  for  Instructions  as  to  the 
trustee's  antbori^,  that  it  could  not  apply  any  part  of  the  corpus  to  the 
daughter's  use;  the  power  given  being  a  personal  trust  and  confidence, 
to  be  exercised  only  by  the  original  trustees. 

Action  by  Alice  L.  F.  Smith  and  the  Van  Norden  Trust  Company 
against  Richard  F.  Floyd  and  others  to  construe  will.  Decree  ren- 
dered. 

John  Nicolson,  Jr.,  for  plaintiffs. 

David  Asch,  for  defendants  Eunice  Floyd  and  David  Asch,  ad- 
ministrator, etc.,  of  Richard  S.  Floyd,  deceased. 

BISCHOFP,  J.  Action  by  the  substituted  trustee  of  an  express 
trust  and  the  cestuis  que  trustent  for  the  construction  of  the  will  by 
which  the  trust  was  created  and  for  instructions  respecting  the  sub- 
stituted trustee's  authority  as  such.  By  her  last  will  and  testament 
and  a  codicil  thereto,  dated,  respectively,  December  12,  1895,  and 
November  6,  1896,  and  admitted  to  probate  by  the  Surrogate's  Court 
of  Suffolk  county  December  21,  1898,  Sarah  W.  F,  Smith  devised 
ind  bequeathed  all  her  residuary  estate,  consisting  of  real  and  per- 
sona! property,  to  her  executors  or  such  of  them  as  should  qualify, 
in  trust,  to  collect  and  receive  the  income  thereof  and  to  "pay  and 
^ply  the  same  to  the  use,  maintenance  and  support"  of  her  daughter 
Alice  and  her  husband,  Nathaniel,  "for  and  during  the  life  of  the 
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survivor  of  them."  Alice  was  given  the  power  to  dispose  of  the 
corpus  of  the  trust  estate  by  will,  subject  to  the  trust  for  the  testa- 
trix's husband.  Failing  of  such  testamentary  disposition  by  the 
daughter,  the  estate,  upon  the  death  of  both  cestui  que  trustents,  was 
g^ven  to  the  daughter's  child  or  children  surviving  her,  and,  failing 
of  any  such  child  or  children,  then,  upon  the  death  of  the  cestui  que 
trustent,  the  estate  was  directed  to  be  divided  among  the  children  of 
the  testatrix's  brothers,  John  Floyd  and  Richard  Floyd.  The  will 
further  provided  as  follows: 

"Fonrtb.  I  bereby  antborlse  and  onpower  my  said  executors  or  imcb  of 
tbem  as  shall  qualify,  In  their  dlBcretion  and  with  the  approval  of  my  daugh- 
ter ^ice,  expressed  In  writing,  eltber  to  sell  or  to  mortgage,  or  both,  IJie  whole 
or  any  part  of  my  said  estate  as  they  may  deem  necessary  from  time  to  tlme^ 
and  to  invest  the  proceeds  arising  therefrom,  and  to  pay  and  apply  the  Income 
thereof  towards  the  use,  maintenance  and  support  of  my  said  daughter  Alice 
and  my  said  husband,  Nathaniel,  as  aforesaid,  with  full  power  to  my  said  ex- 
ecutors to  apply  such  portion  of  the  capital  of  the  trust  funds  as  they  may 
deem  advisable  to  the  use  of  my  said  daughter  and  husband." 

The  executors  named  were  Thomas  S.  Mount  and  Morgan  Blyden- 
burgh  and  both  qualified  as  such.  Mount  died  in  August,  1900.  Sub- 
sequently Blydenburgh  instituted  proceedings  in  the  Surrogate's  Court 
of  Suffolk  county  for  the  judicial  settlement  of  his  account  as  sole 
surviving  executor  and  trustee,  and  by  decree  dated  May  27,  1901, 
he  was  directed  to  transfer  and  deliver  to  himself  as  such  trustee 
the  net  residue  of  the  testatrix's  estate.  In  October,  1902,  Blyden- 
burgh applied  to  the  same  Surrogate's  Court  for  leave  to  resign  his 
trust,  and  the  proceedings  terminated  in  a  decree  allowing  such  resig- 
nation and  appointing  the  plaintiff  the  Van  Norden  Trust  Company 
in  place  of  and  as  successor  to  Blydenburgh  as  trustee  under  the 
will,  "with  all  the  powers  of  an  original  trustee  as  fully  as  if  it  [the 
Van  Norden  Trust  Company]  had  been  mentioned  in  said  will  in  place 
and  stead  of  Morgan  Blydenburgh."  The  Van  Norden  Trust  Com- 
pany accepted  the  trust  and  qualified  as  such  trustee.  Pursuant  to 
the  terms  of  the  decree,  Blydenburgh  transferred  the  estate  to  his 
successor,  and  he  was  thereupon  finally  relieved  and  discharged  as 
such  trustee.  Nathaniel  Smith  had  predeceased  the  testatrix.  The 
trust  estate  comprises  about  $21,000  of  personalty  and  a  tract  of  land 
at  St.  James,  Long  Island,  valued  at  present  at  $30,000,  but  regarded 
as  having  a  near  prospective  value  far  in  excess  of  that  amount. 
Little  or  no  income  has  thus  far  been  had  from  the  land,  and  there 
is  no  immediate  prospect  of  any.  The  average  monthly  income  to 
the  surviving  cestui  que  trust,  the  testatrix's  daughter,  from  the  per- 
sonalty, has  been  about  $77.  Conditions  have  now  arisen  which  ren- 
der the  income  insufficient  for  the  cestui  que  trust's  education  and 
her  maintenance  in  a  manner  becoming  her  station.  She  has  applied 
to  the  present  trustee  for  an  allowance  out  of  the  principal  of  the 
trust  estate  in  accordance  with  the  provisions  of  the  will,  but  the 
trustee,  while  regarding  the  request  as  in  every  way  reasonable  un- 
der the  circumstances,  has  refused  solely  because  it  doubts  the  devolu- 
tion upon  it  of  the  authority  given  by  the  will  to  the  executors.  The 
trustee  and  the  cestui  que  trust  are  agreed  that  a  sale  of  the  land 
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at  the  present  tune  for  the  purposes  of  increasing  the  income  by 
the  investment  of  the  proceeds  of  sale  would  be  detrimental  to  the 
cestui  que  trust  and  opposed  to  the  interests  of  the  remaindermen; 
and  an  allowance  out  of  the  principal  of  the  trust  estate  for  the  tem- 
porary needs  of  the  cestui  que  trust  is  urged  as  the  only  means  of 
obviating  the  sale  of  the  land.  This  action  is  brought  to  have  the 
court's  instructions  respecting  the  present  trustee's  authority  to  make 
the  allowances.  The  meritorious  attitude  of  the  cestui  que  trust 
toward  those  who  may  succeed  her  in  the  enjoyment  of  the  trust  es- 
tate only  adds  to  my  embarrassment  in  deciding  adversely  to  her 
very  reasonable  request,  and  I  reluctantly  reach  the  conclusion  that 
the  present  trustee  is  without  authority  to  apply  any  part  of  the  cor- 
pus of  the  trust  estate  to  her  use.  The  power  to  resort  to  the  cor- 
pus of  the  trust  estate  for  the  cestui  que  trust's  benefit  was  given 
by  the  terms  of  the  will  to  the  executors  therein  named  or  sudi  of 
them  as  should  qualify,  and,  since  both  qualified,  the  power  must  be 
deemed  to  have  been  conferred  upon  the  executors  jointly;  that  is 
to  say,  it  required  the  joint  assent  of  the  executors  named  to  apply 
any  portion  of  the  corpus  of  the  estate  to  the  cestui  que  trust's  use. 
The  repose  of  this  power  was  expressive  of  the  testatrix's  confidence 
in  the  personal  judgment  and  discretion  of  the  persons  named  as 
executors.  She  referred  to  them  as  her  "friends,"  and  it  was  to 
them  that  she  confided  the  welfare  of  her  daughter  and  husband,  so 
far  as  additions  to  their  income  out  of  the  principal  would  promote 
it,  and  it  was  upon  them  that  she  depended  to  preserve  her  residu- 
ary estate  intact,  excepting  so  far  as  the  reasonable  needs  of  the 
beneficiaries  demanded  an  encroachment.  The  scheme  of  the  will 
forbids  any  extension  by  implication  to  others  of  the  power  given 
to  the  executors  named  to  apply  the  corpus  of  the  trust  estate  to  the 
use  of  the  cestui  que  trust.  It  was  the  testatrix's  intention,  express- 
ed in  plain  and  unequivocal  language,  that  the  corpus  of  the  estate 
should  be  preserved  for  the  remaindermen,  whether  these  be  her 
daughter's  appointees  or  her  children,  or  those  named  to  succeed  to 
the  estate  if  the  daughter  should  die  childless  and  without  having 
exercised  her  power  of  testamentary  disposition  of  it.  Foreseeing  con- 
ditions which  might  require  material  assistance  toward  the  welfare 
of  the  cestui  que  trust  beyond  the  income  given  them,  she  provided 
for  resort  to  the  principal  of  the  estate,  but  only  with  the  approba- 
tion of  her  "friends,"  the  executors  named,  chosen  by  her  person- 
ally because  of  their  peculiar  fitness  arising  from  an  acquaintance 
more  or  less  intimate  with  her  intentions  and  the  reasonable  require- 
ments of  the  social  station  and  condition  of  her  family,  and  there- 
fore better  qualified  than  others  to  determine  the  propriety  of  any 
all  for  more  than  the  income  to  the  use  of  the  cestui  que  trust,  and 
of  the  amount  required  for  their  relief.  That  such  a  power  does 
not,  excepting  where  the  donor  has  otherwise  provided,  devolve  up- 
on the  survivor  of  the  donees  or  upon  their  successors  in  office,  is 
well  settled  in  principle  and  by  authority.  1  Sugden  Powers  (3d 
Am.  Ed.)  c.  5,  §  1,  subd.  3 ;  Perry,  Trusts,  §§  273,  496 ;  22  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  1103.  "Whenever  a  power  is  of  a 
land  that  indicates  a  personal  confidence,  it  must  prima  facie  be  un- 
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derstood  to  be  confined  to  the  individual  to  whom  it  is  given,  and 
it  will  not,  except  by  express  words,  pass  to  others,  to  whom  by  le- 
gal transmission  the  same  character  may  happen  to  belong."  Gam- 
bell  V,  Tipple,  76  Md.  252,  23  Atl.  461,  15  L.  R.  A.  235,  32  Am. 
St.  Rep.  388,  390.  "Where  a  power  is  to  be  exercised  entirely  at 
the  discretion  of  the  donee,  courts  of  equity  have  no  jurisdiction  to 
force  him  to  act,  and,  if  he  has  died  without  exercising  the  power, 
they  cannot  confer  it  on  a  trustee  appointed  by  the  court."  Young 
V.  Young,  97  N.  C.  132,  2  S.  E.  78.  "I  conceive,"  says  Sir  William 
Grant,  Master  of  the  Rolls,  "that  wherever  a  power  is  of  a  kind  that 
indicates  a  personal  confidence  it  must  prima  facie  be  understood 
to  be  confined  to  the  individual  to  whom  it  is  given,  and  will  not, 
except  by  express  words,  pass  to  others,  to  whom  by  legal  trans- 
mission tiie  same  character  may  happen  to  belong."  Cole  v.  Wade, 
16  Vesey,  Jr.  27,  44.  "The  power  given  to"  the  executors  "was  a 
personal  trust  and  confidence  to  be  exercised  by  them  jointly  accord- 
ing to  their  best  judgment  under  the  circumstances  contemplated  by 
the  will.  One  executor  in  this  case  cannot  commit  his  judgment  and 
discretion  to  the  other,  any  more  than  to  a  stranger  for  delegatus  non 
potest  delegare."  Berger  v.  Duff,  4  Johns.  Ch.  369.  "It  is  settled 
beyond  controversy  that  when  the  donee  of  a  power  has  any  discre- 
tion to  exercise  for  the  benefit  of  others,  in  the  execution  of  the  pow- 
er, he  must  exercise  such  discretion,  and  the  execution  of  the  power 
cannot  be  delegated."  Crooke  v.  County  of  Kings,  97  N.  Y.  421, 
453.  "The  rule  of  law  no  doubt  is  that  a  power  of  this  kind  is  a 
personal  trust  and  confidence,  which  cannot  be  committed  to  another 
than  the  grantee  or  donee  of  the  power."  Newton  v.  Bronson,  13 
N.  Y.  687,  593,  67  Am.  Dec.  89.  "The  inflexible  rule  is  that  a  con- 
fidence reposed  cannot  be  delegated."  Mayor  v.  Stuyvesant,  17  N. 
Y.  34,  42, 

I  note  the  request  of  the  plaintiff's  counsel  for  opportunity  to  sub- 
mit a  memorandum  upon  the  question  as  to  whether  the  trustee's  ex- 
penditures for  repairs  and  improvements  to  the  St  James  premises 
are  chargeable  against  the  principal  or  income  of  the  trust  estate,  and 
await  counsel's  indication  of  the  time  when  the  memorandum  will  be 
submitted. 


<56  Misc.  Rep.  192.) 

FOGABTY  T.  O'REILLY  et  al. 

(Supreme  Court,  Special  Term,  New  Yorli  CJounty.    October,  1907.) 

1.  ^UBTS— AOCOUNTINa — JUBIBDIOTION. 

The  Supreme  Court  bas  juriadlction  of  an  action  against  the  executrix 
of  a  deceased  trustee  and  other  parties  for  accounting  of  the  rents  of  cer^ 
tain  realty  In  i)OBsession  of  the  trustee,  payable  In  part  to  plaintiff  as  > 
boieflclary  of  the  trust 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  toL  47,  Trusts,  i  417.] 

2.  Same— Death  of  Tbustee. 

On  the  death  of  a  testamentary  trustee,  where  no  sncceesor  has  been  ap- 
pointed, a  beneficiary  can  sue  the  executrix  of  the  decedent  for  an  account- 
ing under  the  trust. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  47,  Trusts,  |  411.] 
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3.  SUtB— PLKADINO — CONTEBSIOH. 

A  complaint  in  an  action  against  the  executrix  of  a  deceased  .^stamen- 
taiy  trustee  tor  accoimting  alleged  that  of  the  three  tmstees  named  in  the 
will  two  were  dead  and  the  other  had  never  acted ;  that  on  an  accounting 
in  the  Surrogate's  Court  the  defendant  executrix  interposed  a  defense  that 
the  deceased  trustee  was  in  possession  of  the  premises  from  which  cer- 
tain T&ita  were  claimed  under  a  title  In  hostility  to  the  trast ;  that  on  ap- 
peal the  Appellate  Court  dismissed  the  proceedings  as  not  within  the  juris- 
diction of  the  surrogate,  and  alleged  that  the  decedent  recelTed  the  rents 
and  converted  the  same  to  his  own  use.  Held  to  state  a  cause  of  action 
for  an  accounting,  the  all^^tlon  that  the  decedent  conTert).d  the  tents  not 
making  the  actl<m  one  for  conversion. 

■i,  JuDoimrF— Rxs  Judioata. 

Where  a  proceeding  for  an  accounting  by  an  executrix  of  a  testamentary 
tmstee  was  dismissed  on  appeal  for  want  of  jurisdiction  in  the  Surrogate's 
Court,  the  proceeding  was  not  res  judicata  in  the  subsequent  action  by  the 
bmefldary  under  the  trust  for  accounting. 

lEO.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  (  1037.] 

Action  by  William  P.  Fogarty  agabst  Sarah  A.  O'Reilly  and  oth- 
ers.   Demurrer  to  complaint  overruled. 

Franklin  H.  Mills,  for  plaintiff. 

Edward  W.  S.  Johnston,  for  defendant  demurrant. 

BISCHOFF,  J.  The  action  is  brought  against  the  personal  repre- 
sentative of  a  deceased  trustee,  with  a  joinder  as  defendants  of  other 
parties  in  interest,  for  an  accounting  of  rents  of  certain  real  property 
m  the  possession  of  the  trustee,  as  such,  during  his  lifetime,  which 
rents  were  payable  in  part  to  the  plaintiff  as  a  beneficiary  of  the  trust. 

The  cwnplaint  sets  forth  the  will  of  Patrick  A.  Fogarty,  under  which 
the  trust  was  created ;  and  it  is  alleged  that  of  the  three  trustees  named 
in  the  will  one  never  acted  as  such  and  the  others  are  dead ;  that,  in 
a  proceeding  instituted  in  the  Surrogate's  Court  for  an  accounting  of 
tliese  moneys,  the  defendant-executrix  interposed  the  defense  that  the 
deceased  trustee  was  in  possession  of  the  premises  from  which  the 
rents  were  derived  under  a  claim  of  title  in  hostility  to  the  trust,  a  de- 
fense which  served  to  take  the  case  without  the  jurisdiction  of  the 
surrogate,  and  that  an  appeal  to  the  Appellate  Division  resulted  in 
die  dismissal  of  the  proceedings;  that  this  deceased  trustee  received 
the  rents  but,  except  as  to  a  certain  portion,  has  failed  to  pay  them 
over  to  the  persons  entitled,  "and  converted  the  same  to  his  own  use." 

The  defendant-executrix  demurs  to  the  complaint  upon  the  ground 
<1)  that  the  court  has  not  jurisdiction  of  the  subject  of  the  action ;  (2) 
that  the  plaintiff  has  not  legal  capacity  to  sue  in  that  any  cause  of 
action  growing  out  of  the  alleged  facts  existed  in  the  trustee  of  the 
trusts  OMitained  in  the  last  will  and  testament  and  codicil  of  the  said 
Patrick  A.  Fogarty,  deceased,  or  in  the  substituted  trustee  to  be  ap- 
pointed by  the  Surrogate's  Court  of  the  county  of  New  York  and  does 
not  exist  in  tiie  plaintiff;  (3)  that  there  is  a  defect  of  parties  plain- 
tiff, and  that  William  P.  Fogarty,  as  administrator  with  the  will  an- 
nexed of  Patrick  A.  Fogarty,  deceased,  is  a  necessary  party  plaintiff ; 
{4)  that  there  is  a  defect  of  parties-plaintiff,  in  that  the  trustee  under 
the  trust  or  trusts  created  by  the  will  of  Patrick  A.  Fogarty,  deceased, 
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is  a  necessary  party-plaintiff;  and  (5)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Upon  demurrer  to  the  complaint  in  an  earlier  action  between  these 
parties  for  the  same  relief  I  had  occasion  to  consider  certain  questions 
now  raised ;  and  I  readied  the  conclusion,  to  which  I  adhere,  that  the 
failure  to  cause  the  joinder  of  a  substituted  trustee  of  this  trust  was 
not  a  defect,  also  that  the  questions  at  issue  related  wholly  to  property 
set  apart  to  the  trustee  and  did  not  call  for  the  joinder  of  the  personal 
representative  of  the  testator  under  whose  will  the  trust  was  created. 
Fogarty  v.  O'Reilly,  N.  Y.  Law  J.  Nov.  29,  1905.  I  sustained  the 
demurrer  in  that  action  upon  the  ground  that,  in  the  absence  of  cir- 
cumstances showing  the  necessity  of  resorting  to  a  court  of  equity,  ju- 
risdiction of  the  action  would  not  be  entertained,  since  the  Surrogate's 
Court  could,  apparently,  afford  all  necessary  relief ;  but  the  averments 
of  the  complaint  before  me  supply  what  was  then  absent.  The  facts 
alleged  foreshadow  the  main  issue  of  the  case — the  defense  of  title— r 
and  disclose  a  situation  whidi,  in  all  probability,  must  render  a  resort 
to  the  Surrogate's  Court  abortive,  since  with  this  defense  the  surro- 
gate's jurisdiction  would  fall.  Matter  of  Fogarty,  117  App.  Div.  586, 
102  N.  Y.  Supp.  776.  Needless  to  say,  this  court  must  determine  the 
issue  of  law  as  to  the  question  of  jurisdiction  without  waiting  for  the 
interposition  of  an  answer,  otherwise  the  plaintiff  in  such  a  case  as  this 
must  be  continuously  remitted  to  successive  proceedings  in  the  Surro- 
gate's Court,  foredoomed  to  dismissal  at  the  defendant's  election,  and 
mere  is  no  rule  of  policy  which  requires  such  a  result.  The  special 
circumstances  alleged,  therefore,  suffice  for  the  exercise  of  jurisdiction 
by  this  court.    Matter  of  Fogarty,  supra. 

As  to  the  plaintiff's  capacity  to  sue,  it  is  quite  true  that  the  primary 
right  of  collection  of  these  rents  would  reside  in  a  trustee  appointed  in 
the  place  of  the  deceased  trustees;  but  where  there  is  no  trustee,  a 
party,  substantially  and  beneficially  interested,  may  come  into  equity 
and  procure  an  adjustment  of  the  rights  arising  out  of  the  trust,  the 
performance  of  which  is  thus  dictated  and  controlled  by  the  court  In 
such  a  case  the  appointment  of  a  new  trustee  is  not  important,  since 
it  is  a  matter  of  no  moment  whether  one  or  another  of  two  possible 
plaintiffs — ^the  cestui  que  trust  or  the  new  trustee — sets  the  court  in 
motion,  as  was  held  in  Ettlinger  v.  P.  R.  &  C.  Co.,  142  N.  Y.  189,  36 
N.  E.  1055,  40  Am.  St.  Rep.  587 ;  and  within  the  principle  of  this  au- 
thority the  plaintiff's  right  to  maintain  the  action  is  not  well  open  to 
question. 

The  argument  against  the  sufficiency  of  the  complaint  proceeds  upon 
some  assumed  technicalities  which  call  for  but  little  discussion.  The 
statement  that  the  deceased  trustee  converted  these  rents  to  his  own 
use  does  not  impress  the  action  with  the  character  of  a  suit  for  con- 
version in  any  aspect,  even  assuming  that  if  it  did  the  pleading  would 
be  insufficient  in  substance.  The  fact  that  this  trustee  did  "convert" 
the  funds  is  material  so  far  as  it  negatives  the  presumption,  which 
the  demurring  party  seeks  to  draw,  that  the  deceased  co-trustee  had 
equal  possession;  but  the  complaint  is  framed  for  an  accounting,  as 
demanded,  the  right  to  which  form  of  relief  is  determined  by  the  facts 
surrounding  the  possession  of  the  moneys  and  by  the  strict  fiduciary 
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relation  which  existed.  Equally  futile  is  the  contention  that  the  plead- 
ing discloses  a  defense  of  estoppel  by  former  adjudication  in  the  aver- 
ment that  the  proceeding  for  an  accounting  in  the  Surrogate's  Court 
was  dismissed.  There  is  no  presumption  that  the  dismissal  was  upon 
the  merits,  a  fact  which,  for  the  purposes  of  a  bar,  must  affirmatively 
appear  from  the  record  (Patchen  v.  D.  &  H.  C.  Co.,  62  App.  Div.  542, 
71  N.  Y.  Supp.  1144) ;  and  this  complaint  certainly  contains  no  sug- 
gestion that  tihe  merits  of  an  asserted  right  to  an  accounting  were  de- 
termined. 

The  demurrer  is  therefore  overruled  upon  every  ground  stated,  with 
costs,  with  leave  to  defendant  to  plead  over  on  payment  of  costs  .within 
SO  days. 

Demurrer  overruled,  with  costs,  with  leave  to  defendant  to  plead 
over  on  payment  of  costs  within  20  days. 


(122  .\pp.  Dlv.  193.) 

SOCHBSTER  TBT7ST  &  SAFE  DEPOSIT  CO.  ▼.  ONEONTA  &  M.  V.  R. 

CO.  et  aL 

(Supreme  Court,  Aitpellate  Division.  Third  Department.    Novonber  13,  1907.) 

L  RlCKIVEB»— Reckiveb's  OBTinOArES— Fobeclosubk— Pabiibb. 

Where,  pending  an  action  to  foreclose  receiver's  certlflcatee  Issued  by 
a  receiver  appointed  In  sequestration  proceedings  against  a  corporation,  an 
action  was  commenced  to  foreclose  a  mortgage  on  the  cori)orate  property, 
and  the  same  was  sold  thereunder  subject  to  the  claims.  If  any,  on  the 
certificates,  and  the  proceeds  of  the  sale  went  to  the  holders  of  the  bonds 
secured  by  the  mortgage,  it  was  a  matter  of  Interest  only  to  the  one 
claiming  nnder  the  purchaser  at  the  mortgage  foreclosure  sale  whether 
the  certificates  were  adjudged  valid  and  a  lien  on  the  property. 

2.  Sake— Defkrsxs  Against  Recetveb's  CsBTiincATES. 

The  purchaser  of  corporate  property  at  a  mortgage  foreclosure  sale,  sub- 
ject to  the  claims,  If  any,  on  receiver's  certificates  issued  by  a  receiver  ap- 
pointed In  sequestration  proceedings  against  the  corporation,  may  avail  it- 
self of  any  defense  to  the  certificates  which  the  holders  of  the  bonds  se- 
cored  by  the  mortgage  could  have  asserted,  and  of  those  defenses  only. 

I  Same— Plkadikq— StrFFiciENCT. 

Where,  in  an  action  to  foreclose  receiver's  certificates  issued  by  a  re- 
ceiver appointed  In  sequestration  proceedings  against  a  corporation,  there 
was  no  allegation  that  holders  of  bonds  of  the  corporation  secured  by  a 
mortgage  on  the  property  were  estopped  from  questioning  the  validity  of 
the  certificates.  In  that  they  had  consented  to  their  Issuance,  such  defense 
was  not  available. 

4.  (^KPOBATioNS — Reoeiveb  IN  Sequestbation  Pboceedingb— Powebs  and  Du- 
ties. 

Tbe  power  and  duty  of  a  receiver  of  a  corporation,  appointed  under  Code 
Civ.  Proc.  {  1788,  to  "preserve  the  property,"  Is  no  less  In  sequestration 
proceedings  than  In  foreclosure. 

Si  Becbivkbs— Obdbb  Dibectino  IsauANOs  of  Recbiveb's  Ckbtiitoates— (}on- 

OUTSIVENKSS. 

Where  holders  of  corporate  bonds  secured  by  a  mortgage  were  parties 
to  a  proceeding  wherein  a  receiver,  appointed  in  sequestration  proceed- 
ings against  the  corporation,  was  directed  to  issue  receiver's  certificates 
and  the  same  were  declared  to  be  a  lien  prior  to  all  other  liens,  and  the 
bondholders  in  effect  Joined  in  the  application  for  their  issuance,  such  de- 
termination was  res  Judicata,  In  all  collateral  proceedings,  as  to  the  neces- 
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Blty  Of  their  Issuance  and  their  propriety,  notwithstanding  the  bond- 
holders were  not  parties  to  the  sequestration  proceedings. 

6.  Same— PuBFosKS  of  Issite  or  Oebtificates — Coufletior  of  Raxlsoad. 

A  ref^lver  of  a  trolley  railroad  may  be  authorized  to  Issue  receiver's 
certificates,  which  shall  be  a  Hen  prior  to  all  other  Hens,  for  the  final  com- 
pletion of  an  extension  of  the  railroad. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  42,  Iteceivers,  H  204. 
206.] 

7.  Same— OoNSERT  of  Pabtieb  iNTEaEsrrBD— Gohseht  of  Tbustee  to  Mobtoaox. 

Notice  to  the  trustee  under  a  corporate  mor^ge  securing  bonds  of  aa- 
applicatlon  for  the  Issuance  of  receiver's  certificates  by  a  receiver  app<tot- 
ed  in  sequestration  proceedings  against  the  corporation,  and  consult  there- 
to by  the  trustee,  are  binding  on  the  bondholders. 

8.  Railroads— MoRTOAass—PowEB  of  Trustee  to  Bind  Bondholders. 

In  cases  of  railroad  mortgages,  where  the  court  has  a  doable  duty  in 
respect  of  property  taken  into  its  possession,  the  duty  to  creditors  and  the- 
dnty  to  the  public,  the  trustee  under  the  mortgage  represents  the  bond- 
holders secured  thereby  for  the  purpose  of  any  application  by  a  receiver 
of  the  corporation  for  direction  In  the  execution  of  his  trust,  in  whatever 
proceedings  the  receiver  was  appointed,  and  whether  tlie  trustee  was  or 
was  not  originally  a  party  to  such  proceeding. 

9.  Receivers— AonoN  to  Foreclose  Receiver's  Cebtificates— Application 

TO  Proceeds  of  Certificates. 

In  an  action  to  foreclose  receiver's  certificates  issued  by  a  receiver  ap- 
pointed In  sequestration  proceedings  against  a  corporation,  the  holder  of 
the  certificates  need  not  show  the  application  of  the  proceeds  thereof. 

10.  Save— Defkhbbs. 

Where  claims  to  which  the  proceeds  of  receiver's  certificates  issued  by~ 
a  receiver  appointed  in  sequestration  proceedings  against  a  oorporatloik 
were  directed  to  be  applied  were  prior  to  the  claims  of  holders  of  bonds- 
of  the  corporation  secured  by  a  mortgage,  it  would  be  inequitable  to  p^mlt 
the  bondholders  to  ottject  to  their  allowance  after  receiving  the  proceeds- 
of  a  sale  under  the  mortgage,  without  diminution  by  reason  thereof. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  42,  Receivers,  i|  216,. 
218.] 

Appeal  from  Special  Term,  Otsego  County. 

Action  by  the  Rochester  Trust  &  Safe  Deposit  Company  against 
the  Oneonta  &  Mohawk  Valley  Railroad  Company  and  others  to  fore- 
close receiver's  certificates  as  a  first  lien  upon  the  railroad  property. 
From  a  judgment  declaring  the  certificates  legally  issued  and  directing 
a  sale  for  the  payment  thereof,  defendants  appeal.    Affirmed. 

In  1898  there  existed  a  trolley  railroad  running  from  Oneonta  to  West 
Oneonta,  in  the  county  of  Otsego.  This  railroad  was  owned  by  a  corporation 
known  as  the  Oneonta  &  Otsego  Valley  Railroad  Company.  The  line  waf^ 
thereafter  extended  to  Cooperstown,  and  thence  to  Richfield  Springs.  The  for- 
mer company  was  In  some  way  merged  into  a  company  Ituown  as  the  Oneonta,. 
Cooperstown  &  Richfield  Springs  Railway  Company,  organized  in  190Z  A 
further  extension  from  Richfield  Springs  northward  to  the  village  of  Mohawk 
was  in  process  of  construction  at  the  time  of  the  Issuance  of  the  receiver's 
certificates  hereinafter  referred  to.  At  the  time  of  the  construction  of  the 
extension  of  the  road  to  Cooperstown  and  Richfield  Springs,  bonds  were  is- 
sued by  the  Oneonta,  Cooperstown  &  Richfield  Springs  Company,  secured  by 
a  mortgage.  These  numbered  1,500,  and  were  for  $1,000  each.  The  Knicker- 
bocker Trust  Company  of  New  York  was  the  trustee  of  the  mortgage.  Of  these 
bonds  1,864  only  were  Issued.  In  1903  one  Lucius  H.  Townsend  purchased  a 
Judgment  against  the  defendant  for  $470.84.  Execution  was  returned  unsatis- 
fled,  and  an  action  was  brought  by  him  for  a  sequestration  of  the  property  of 
the  corporatloa    Herbert  T.  Jennings  was  appointed  temporary  receiver  ia 
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the  sequeBtratlon  action.  Thereafter,  and  on  the  19th  of  March,  1904,  Myron 
A.  McKee  was  appointed  oo-recelTW  with  Jennings. 

Upon  the  10th  day  of  Fehmaiy,  1904,  at  a  Special  Term  held  in  Ganastota 
befbre  Mr.  Justice  XV)rbea,  an  order  was  entered  which  provided  for  the  Is- 
saance,  by  said  Jennings  as  receiver,  of  receiver's  certificates  to  the  amount  of 
(250,000.  It  was  provided  that  the  proceeds  of  said  certificates  should  be  ap- 
plied "to  the  completion  of  the  extension  of  said  railway  from  Richfield  Springs 
to  Mohawk,  the  improvement,  betterment,  and  equipment  of  the  railway  prop- 
erty, and  the  payment  of  the  receiver's  fees  and  expenses,  including  fees  and 
pxpenses  of  his  attorneys  and  counsel,  and  the  payment  of  the  fees  and  al- 
lowance of  the  Knickerbocker  Tmst  Oonipany,  as  trustee  under  the  railway 
^'ompany's  mortgage  in  the  litigations  mentioned  in  said  settlement  agree- 
ment *  *  *  "  It  was  further  ordered  that  the  said  certificates  be  made  a 
lien  apon  the  said  property  prior  to  all  Hens  and  claims  thereon  whatsoever, 
and  that  for  failure  to  pay  interest  the  holders  of  the  certificates  might  de- 
clare the  full  amount  due  and  bring  action  to  foreclose  the  same. 

These  certificates  were  afterwards  purchased  by  this  plalntifT,  who  purchased 
iUmt  $50,000  from  other  holders,  and  the  balance  from  the  receiver  himself, 
and  the  face  value  thereof  was  duly  paid  by  the  plaintiff.  The  Special  Term 
has  fonnd  that  the  moneys  so  received  were  applied  according  to  the  terms 
of  said  order,  with  the  exception  of  between  $4,000  and  $5,000,  which  are  now 
In  the  bank  to  the  credit  of  said  receiver. 

In  August,  1904,  after  a  default  had  been  made  for  90  days  in  payment  of 
interest  upon  said  certificates,  and  after  the  plaintiff  bad  elected  to  declare 
the  whole  amount  due,  an  action  was  brought  to  foreclose  the  said  certificates 
aa  a  first  lien  upon  said  property  and  for  the  payment  thereof.  In  that  action 
no  personal  Judgment  was  demanded  against  any  one.  Pending  that  action 
tile  Knickerbocker  Trust  Ck>mpany  commenced  an  action  to  foreclose  its  mort- 
9>ge.  In  that  action  Henry  B.  C!oman  was  appointed  temporary  receiver. 
That  action  was  prosecuted  to  Judgment,  and  the  property  sold  thereunder  and 
porcbased  by  one  Henry  W,  Bean  for  the  sum  of  $960,000.  Under  the  terms 
of  the  sale  and  by  the  terms  of  the  deed  to  said  Bean,  the  property  was  sold 
"Object  to  the  claim,  if  any,  upon  the  receiver's  certificates  theretofore  Issued 
by  said  Herbert  T.  Jennings  and  Myron  A.  McKee,  or  either  or  both  of  them,, 
parsnant  to  tbe  orier  set  forth  in  paragraph  7  of  the  complaint."  Thereafter 
tbe  defendant,  the  Oneonta  &  Mohawk  Valley  Railroad  Company,  purchased' 
tbe  said  property  from  the  said  Bean. 

Upon  the  application  of  the  Oneonta  &  Mohawk  Valley  Railroad  Company 
It  was  made  a  party  to  this  action  before  Judgment,  and  the  complaint  was 
deemed  amended  to  state  the  facts  leading  up  to  the  purchase  and  ownership- 
of  laid  property  by  said  defendant  The  said  defendant  answered,  raising 
tbe  principal  issue  in  the  case.  The  trial  Judge  determined  that  these  certifi- 
cates were  legally  issued  and  directed  a  sale  of  the  property  for  the  payment 
tbereof  with  costs.  From  the  Judgment  so  entered  this  appeal  is  taken.  Fnr- 
tbor  facts  appear  In  the  opinion. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  and 
COCHRANE,  JJ. 

McFarlane,  Whitney  &  Monroe,  for  appellant  Oneonta  &  M,  V. 
R.Co. 

Joseph  G.  Deane,  for  appellants  Johnson  Co.  and  others. 

Waiiam  N.  Cogswell  (James  Breck  Perkins,  of  counsel),  for  re- 
spondent. 

SMITH,  P.  J.  My  conclusions  in  this  case,  briefly  stated,  are  a^ 
bXkms: 

First  The  defendant  the  Oneonta  &  Mohawk  Valley  Railroad  Com- 
pany is  the  only  party  interested  in  this  appeal.  These  certificates 
were  not  paid  by  the  receiver.  They  were  not  directed  to  be  paid 
from  the  proceeds  of  the  sale.    The  full  amount  of  such  proceeds  went 
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to  the  bondholders.  The  sale  was  made  subject  to  the  claims,  if  any, 
upon  these  certificates.  It  is  a  matter  of  interest,  therefore,  to  the  de- 
fendant railway  company  only  whether  these  certificates  be  adjudged 
valid  and  a  lien  upon  said  property. 

Second.  When  this  action  was  brought  the  plaintiff  had  some  right 
of  action  for  reimbursement  for  the  moneys  paid.  Before  its  conclu- 
sion the  property  had  been  sold  to  the  defendant,  subject  to  the  claims 
under  these  certificates,  if  any.  This  sale  and  purchase  itself  consti- 
tuted these  certificates  a  lien,  if  the  certificates  were  valid  and  enforce- 
able obligations  against  the  company.  This  is  irrespective  of  any  prior 
lien  created  by  the  order  of  February  10th.  By  the  purchase,  subject 
to  the  claims,  if  any,  of  the  certificate  holders,  the  defendant  railroad 
company  in  no  way  admitted  their  validity,  and  is  not  estopped  from 
questioning  the  same.  It  acquired  by  the  sale  the  rights  of  the  mort- 
gagor and  mortgagee.  It  may  avail  itself  of  any  defense  to  the  certifi- 
cates which  the  bondholders  could  have  asserted,  and  of  those  defenses 
only. 

Third.  This  judgment  cannot  stand  upon  an  estoppel  against  indi- 
vidual bondholders.  There  was  considerable  evidence  introduced  as 
to  the  consent  to  the  issuance  of  the  certificates  and  of  the  priority  of 
their  lien  by  a  large  majority  of  the  bondholders,  under  a  so-called 
voting  trust  agreement.  There  was  evidence  as  to  the  written  con- 
sents of  still  otiier  bondholders  who  had  not  signed  the  so-called  voting 
trust  agreement  There  was  still  further  evidence  as  to  the  oral  con- 
sent of  other  bondholders.  From  all  of  this  the  plaintiff  claims  that 
the  bondholders  have  individually  estopped  themselves  frcxn  ques- 
tioning the  validity  of  these  certificates.  However  effective  might  be 
such  proof,  if  the  plaintiff  had  been  in  a  position  to  present  the  same, 
no  notice  was  given  to  the  defendants  by  the  plaintiff's  pleading  of  an 
intention  to  stand  upon  any  individual  consents.  This  objection  was 
explicitly  and  fully  stated  at  the  time  the  plaintiff  offered  the  same 
in  evidence.  The  defendants'  objection  was,  however,  overruled,  and 
the  evidence  is  in  the  case,  without  an  amendment  of  pleading,  over 
the  defendants'  objection  and  exception.  I  am  of  the  opinion  tibat  the 
evidence  was  improperly  admitted,  and  can  form  no  basis  upon  which 
this  judgment  can  stand. 

Fourth.  Plaintiff's  judgment  must  stand,  if  at  all,  upon  the  validity 
and  effect  of  the  order  of  February  10th,  authorizing  the  issuance  of 
certificates  and  their  priority  of  lien.  In  Anderson  on  Receivers,  § 
341,  it  is  said: 

"It  is  not  tme  that  tbe  power  of  a  court  to  authorize  the  issuance  of  re- 
ceivers' certificates  depends  upon  the  consent  of  the  parties  to  the  litigation, 
or  either  of  them.  The  public  character  of  the  property,  the  necessity  to  pre- 
serve and  operate  It  properly  and  safely,  give  and  demand  the  exercise  of  the 
power.  It  has  been  expressly  declared  that  the  exercise  of  this  power  does  not 
depend  on  consent  or  on  prior  notice." 

Upon  this  issue  it  is  first  objected  by  defendant  that  this  receiver 
was  appointed  in  sequestration  proceedings  with  power  limited  by  the 
statute.  By  the  statute  (section  1788  of  Code  of  Civil  Procedure)  his 
power  and  duty  is  to  "preserve  the  property."  A  receiver  under  fore- 
closure is  given  no  greater  power.    In  Anderson  on  Receivers,  §  2.  a 
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receiver  is  defined  as  an  officer  appointed  by  the  court  "to  take  pos- 
session of  and  preserve,  pendente  lite,  and  for  the  benefit  of  the  party 
ultimately  entitled  to  it,  the  fund  or  property  in  litigation.  *  *  *" 
The  extent  of  the  receiver's  power  rests  upon  tiie  construction  of  the 
word  "preserve."  The  power  and  duty  to  "preserve  the  property" 
cannot  differ,  in  whatsoever  action  or  proceeding  the  receiver  be  ap- 
pointed. Again  it  is  objected  that  the  order  was  improvidently  made ; 
that  the  completion  of  this  road  was  not  germane  to  the  preservation 
of  the  property.  If  this  were  an  open  question,  I  should  incline 
strongly  to  approve  of  the  defendants'  contention.  The  power  to  au- 
thorize construction  should  be  most  cautiously  exercised,  and  should 
only  be  exercised  when  the  cost  is  limited  and  the  promise  of  return 
abundant.  If  objection  had  been  made  at  Special  Term,  the  order  for 
the  issuance  of  the  certificates  for  this  purpose  would  probably  never 
have  been  made.  It  was  granted,  however,  without  objection  on  the 
part  of  the  bondholders,  in  a  proceeding  to  which  they  were  parties, 
and  in  which  they  in  effect  joined  in  the  application  for  their  issu- 
ance. This  determination  was  res  adjudicata  in  all  collateral  proceed- 
ings upon  the  necessity  of  their  issuance  and  their  propriety.  It  can- 
not matter  that  the  bondholders  were  not  parties  to  the  sequestration 
action.  They  were  made  parties  to  the  proceeding  in  which  the  cer- 
tificates were  ordered.  They  have  had  their  day  in  court.  After  being 
heard  upon  the  application,  and  in  effect  joining  therein,  and  not  ap- 
pealing from  the  order,  they  are  in  equity  and  law  foreclosed  from 
questioning  the  validity  of  the  certificates  in  the  hands  of  one  who 
has  advanced  the  moneys  on  the  faith  thereof  which  has  gone  to  the 
betterment  of  their  security.    High  on  Receivers  (3d  Ed.)  §  398f. 

But  appellants  challenge  my  assertion  that  the  bondholders  have  had 
notice  of  the  application  for  the  issuance  of  the  certificates  and  con- 
sented thereto.  That  notice  was  given  to  the  mortgage  trustee,  and  it 
was  he  who  consented.  The  challenge  is  well  taken,  unless  the  trustee 
represented  the  bondholders  in  that  application. 

It  may  be  conceded  at  the  start  that,  if  there  was  no  power  under 
any  circumstances  to  order  certificates  for  the  completion  of  the  road, 
then  the  trustee  had  no  authority  to  consent  or  to  bind  the  bondhold- 
ers on  that  application.  But  such  a  power  had  been  recognized  in  sev- 
eral cases.    In  High  on  Receivers  (3d  Ed.)  §  398d,  it  is  said: 

"Xo  limit  baa  been  fixed  to  tbe  purposes  for  wblch  receivers'  certlflcateB  may 
be  Issued,  other  tban  that  tbey  shall  be  germane  to  the  objects  of  the  re- 
ceivership and  necessary  to  the  proper  administration  of  the  trust  Thus  they 
have  been  authorized  for  the  preservation,  management,  and  repair  of  the  road, 
»Dd  for  the  purchase  of  rolling  stock ;  for  the  making  of  repairs  only ;  for  the 
fortber  construction,  equipment,  and  final  completion  of  the  road ;  to  complete 
«n  onflnlsbed  portion  of  the  road  within  the  time  fixed  by  law,  and  thus  to 
prevent  the  lapsing  of  valuable  land  grants  and  franchises  of  the  com- 
pany.   •    *    • » 

In  Bank  of  Montreal  v.  C,  C.  &  W.  R.  R.  Co.,  48  Iowa,  518,  the 
court  had  authorized  the  issuance  of  certificates  for  the  "further  con- 
struction, equipment,  and  final  completion  of  the  road."  It  was  held 
in  that  case,  under  the  wording  of  the  order,  that  certificates  could 
only  be  issued  for  materials  after  delivery,  and  not  for  materials  only 
contracted  for.  In  the  opinion  it  is  said: 
107N.X.S.— 16 
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"In  constming  the  order  it  must  be  borne  in  mind  it  confers  upmi  the  re- 
ceiver extraordinary  and  unusual  powers,  wtalcb,  however,  it  will  be  assumed 
were  necessary  and  proper  for  the  preservation  and  protection  of  the  property 
committed  to  his  charge." 

The  court,  therefore,  was  not  without  power  to  issue  the  certificates 
under  some  contingencies. 

With  the  power  to  issue  the  certificates  conceded  under  any  circum- 
stances, and  the  pr<^riety  of  their  issuance  alone  at  issue,  both  upon 
principle  and  authority,  notice  to  the  mortgage  trustee  bound  the  bond- 
holders. In  some  cases  where  the  receiver  was  appointed  in  an  actic»i 
to  foreclose  the  mortgage,  it  has  been  stated  that  the  bondholders  sub- 
mitting their  claims  to  equity  impliedly  consented  to  the  issuance  of 
certificates  upon  notice  to  their  trustee.  But  in  this  only  half  the 
truth  is  told.  Bondholders  have  been  held  bound  by  notice  to  their 
trustee,  where  the  trustee  has  been  brought  into  court  as  defendant  in 
an  action,  where  no  consent  can  be  implied  from  his  presence  in  court. 
Kerrison  v.  Stewart,  93  U.  S.  160,  23  L.  Ed.  843.  In  that  case,  in 
writing  of  this  rule,  Chief  Justice  Waite  says: 

"The  principle  which  underlies  this  rule  has  always  beeai  applied  In  proceed- 
ings relating  to  railway  mortgages,  where  a  trustee  holds  the  security  for  the 
benefit  of  bondholders.  It  Is  not,  as  seems  to  be  supposed  by  the  counsel  for 
the  appellants,  a  new  principle  developed  by  the  necessities  of  that  class  of 
cases,  but  an  old  <»e,  long  in  use  under  analogous  circumstances,  and  found 
to  be  well  adapted  to  the  protection  of  the  rights  of  those  Interested  In  such 
securities,  without  subjecting  litigants  to  unnecessary  inconvenience." 

But,  were  the  rule  not  otherwise  established,  the  necessities  of  this 
class  of  cases  would  give  full  warrant  for  its  existence.  When  prop- 
erty of  a  railroad  is  taken  by  the  court  into  its  possession,  the  court 
has  a  double  duty.  It  must  conserve  that  property  to  the  best  inter- 
ests of  the  creditors.  It  must  also  protect  the  public,  which  has  the 
legal  right  to  demand  that  the  road  be  operated.  To  whatever  is  nec- 
essary to  protect  that  public  right  the  bondholders  have  impliedly  con- 
sented. Their  trustee  has  implied  authority  to  represent  them  in  any 
proceeding  instituted  for  such  purpose.  Holders  of  a  large  issue  of 
railroad  bonds  are  numerous,  and  their  names  and  residences  wholly 
tmascertainable.  It  is  impossible  to  give  to  each  one  notice  of  eadi  ap- 
plication by  the  receiver  for  direction  in  the  execution  of  "his  trust. 
In  the  case  at  bar,  suppose  it  had  been  necessary  to  issue  certificates 
for  the  running  of  the  road.  The  individual  bondholders  could  not 
be  ascertained,  that  notice  might  be  given  to  them.  Defendant  con- 
tends that  notice  to  the  trustee  is  not  binding,  because  it  is  not  a  party 
to  the  sequestration  proceedings.  The  logical  conclusion  of  defendants* 
contention  is  that  in  this  case  no  certificates  could  have  been  directed 
for  necessary  running  expenses  which  would  not  be  subject  to  ques- 
tion by  each  bondholder,  when  the  certificate  holder  sought  to  enforce 
his  prior  lien.  Certificates  thus  burdened  would  have  little  value,  if  a 
sale  were  at  all  possible,  and  the  court  would  find  itself  unable  to  fully 
execute  its  trust.  The  better  and  necessary  rule  is  that  in  cases  of  rail- 
way mortgages,  where  the  court  has  a  double  duty  in  respect  of  prop- 
erty taken  into  its  possession,  a  duty  to  all  the  creditors  and  a  duty  to 
the  public,  the  trustee  represents  the  bondholders  for  the  purpose  of 
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any  application  by  the  receiver  for  direction  in  the  execution  of  his 
trust  in  whatsoever  proceeding  the  receiver  has  been  appointed,  and 
whether  or  not  the  trustee  was  originally  a  party  to  sudi  proceeding. 
In  this  case  the  receiver  made  application  for  authority  to  issue  these 
certificates,  both  for  the  purpose  of  maintenance  of  the  property  and  to 
complete  the  extension  from  Richfield  Springs  to  Mohawk,  a  distance 
of  about  12  miles.  Upon  this  extension  the  heavy  work  had  been  done, 
the  bridges  built,  and  the  rails  and  ties  partly  placed.  Of  this  appli- 
cation the  Knickerbocker  Trust  Company  was  given  notice.  The  trust 
company  appeared  and  filed  an  affidavit  of  its  vice  president,  in  which 
it  b  stated :  > 

TThat  there  bad  been  exhibited  to  said  trust  company  an  Instrument  in 
wilting,  purporting  to  t>e  signed  by  the  owners  and  holders  of  1,110  bonds  ae- 
cnred  by  said  mortgage  out  of  a  total  outstanding  Issue  of  1,364,  and  that  the 
said  trust  company  believes  that  the  persons  signing  said  instrument  as  afore- 
Bald  are  the  owners  and  holders  of  the  number  of  bonds  set  after  their  names 
reepectiyely ;  that  aforesaid  instrument  contains  a  consent  on  the  part  of 
each  of  the  holders  of  said  bonds  to  the  making  of  an  order  authorizing  the 
recelTer  heretofore  appointed  In  {his  case  to  Issue  his  certificates,  to  amount 
not  exceeding  $250,000,  for  the  purposes  expressed  in  the  petition,  such  eer- 
tiflcates  to  be  a  lien  upon  all  the  property  and  franchises  of  said  railway  com- 
pany prior  to  the  aforesaid  mortgage ;  that  the  said  assenting  bonds  constitute 
a  rery  large  majority  of  the  bonds  outstanding,  and  the  said  trustee  knows 
of  no  person  owning  any  other  of  the  said  Irands  who  has  objected  to  the 
anthorlzation  of  said  certificates  with  a  prior  lien  as  aforesaid.  None  of  the 
bonds  secured  by  the  said  mortgage  are  registered,  and  the  holders  thereof 
have  not  left  their  addresses  with  the  said  trustee.  In  view  of  these  facts, 
the  said  trustee  submits  to  the  Jurisdiction  of  the  court  for  such  action  in  the 
premises  as  It  may  deem  Just  and  proper." 

Thereupon  the  order  was  made  for  the  issuance  of  said  certificates 
and  for  their  priority  as  a  lien  upon  the  property.  This  order  has 
never  been  directly  questioned,  either  by  an  appeal  or  by  motion.  The 
case  of  HoUister  v.  Stewart,  111  N.  Y.  644,  19  N.  E.  782,  is  dted  as 
denying  the  power  of  the  trustee  to  consent  to  the  creation  of  a  prior 
lien.    In  the  opinion  of  Judge  Pinch  in  that  case,  it  is  stated : 

"That  thereafter  the  trustees,  under  the  authority  of  the  mortgage,  solely 
and  without  Judicial  intervention  took  possession  of  the  railroad  and  began 
to  operate  it,  and  eventually  Joined  with  the  bondholders,  outside  of  the  plain- 
tiff and  the  few  others.  In  a  plan  of  reorganization.    «    «    •  t 

It  would  seem  to  be  clear  that,  without  express  authority  in  the 
mortgage,  trustees  would  not  have  the  right  to  consent  to  the  placing 
of  a  prior  lien.  The  validity  of  this  order  of  February  10th  does  not 
stand  upon  their  consent  alone.  It  stands  upon  the  authority  of  the 
court  to  administer  the  property  in  its  possession  upon  notice  to  them. 
If  this  order  would  be  binding  upon  notice  of  the  trustee,  if  the  ap- 
plication were  made  by  a  receiver  appointed  in  the  foreclosure  of  the 
mortgage,  I  can  see  no  reason  for  refusing  to  gfive  it  effect  upon  ap- 
{dication  by  the  receiver  in  sequestration  proceedings.  Under  either 
receivership,  the  court  takes  the  property  in  its  possession,  to  admin- 
ister for  the  interests  of  exactly  the  same  parties.  Its  duty  is  tiie  same 
in  either  case.  Plaintiff  h^  his  purchase  from  the  receiver  stands  in 
privity  with  him  and  can  invoke  the  protection  of  this  adjudication. 

That  plaintiff  need  not  show  the  application  of  the  proceeds  of  the 
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certificates  is  held  in  Union  Trust  Co.  v.  111.  M.  Co.,  117  U.  S.  435, 
6  Sup.  Ct.  809,  29  L.  Ed.  963;  Wesson  v.  Chapman,  77  Hun,  145,  28 
N.  Y.  Supp.  431.  The  other  claims  to  which  the  proceeds  of  the  cer- 
tificates were  directed  to  be  applied  come  prior  to  the  claims  of  the 
bondholders.  It  would  not  be  equitable  to  permit  them  to  object  to 
their  allowance  now,  after  receiving  the  proceeds  of  the  sale,  without 
diminution  by*  reason  thereof.  Other  objections  have  been  made  to 
the  validity  of  this  judgment,  which  have  been  examined  and  found 
untenable.    The  judgment  should  therefore  be  affirmed,  with  costs. 

Judgment  afiBrmed,  with  costs.    All  concur;   KEL/L/OGG,  J.,  in  re- 
sult 


(.->'  Misc.  Rep.  42.) 

In  re  SHERIDAN. 

iSupieme  COurt,  Special  Term,  New  York  County.    September  17,  1907.) 

BtLEonoNS— Pbimabt  Eleotions. 

Under  Primary  Election  Law,  Laws  1698,  pp.  332,  341,  c  179,  i  4,  subd. 
4,  requiring  the  chairman  of  the  general  committee  of  each  political  par- 
ty to  deliver  a  statement  of  the  conventions,  committees,  and  ofBces  for 
which  delegates,  candidates,  etc.,  are  to  be  elected  at  a  primary,  and  the 
number  of  delegates  and  members  of  committees  to  be  elected  In  each 
"unit  of  representation,"  and  section  2,  providing  that  "unit  of  represen- 
tation" shall  apply  to  an  assembly  district,  etc.,  a  rule  of  the  general 
committee  of  a  political  patty,  which  provides  that  the  unit  of  represen- 
tation shall  be  the  assembly  district.  Is  valid,  and  a  statement  specifying 
the  number  of  delegates,  eta,  to  be  elected  tn  each  "unit  of  representa- 
tion" is  sufficient,  though  It  permits  the  participation  In  the  nomination 
of  candidates  for  offices  on  a  smaller  unit  by  those  who  cannot  vote  for 
the  candidates  at  the  general  election,  notwithstanding  Election  Law,  Laws 
1896,  pp.  913,  922,  c.  909,  Si  34,  53,  defining  a  qualified  elector ;  the  election 
law  not  afFectlng  the  primary  election  law  subsequently  enacted. 

Application  by  John  V.  Sheridan  to  review  the  dedsion  of  the  board 
of  elections  of  flie  city  of  New  York  in  the  matter  of  the  application 
of  Michael  J.  Redmond  to  correct  the  statement  filed  by  the  diairman 
of  the  general  committee  of  the  Democratic-Republican  party  of  New 
York  county,  in  so  far  as  the  same  affects  the  Forty-First  aldermanic 
district  of  the  city  of  New  York.  Determination  of  the  board  of  elec- 
tions reversed,  with  directions. 

Daniel  F.  Cohalan,  for  applicant. 

Francis  K,  Pendleton,  for  .board  of  elections. 

SEABURY,  J.  This  is  an  application  to  review  the  determination 
of  the  board  of  elections  of  the  city  of  New  York  sustaining  certain  ob- 
jections urged  to  the  call  or  notice  filed  by  the  chairman  of  the  gen- 
eral committee  of  the  Democratic  party  of  the  county  of  New  York  for 
the  Democratic  primary  election  to  be  held  September  24,  1907,  and 
for  an  order  directing  uie  board  of  election  to  publish  the  call  or  notice 
as  required  by  statute.  Although  there  are  seven  applications  now 
made,  but  a  single  question  of  law  is  presented  for  determination.  On 
September  3, 1907,  the  chairman  of  the  general  committee  of  the  Dem- 
ocratic party  of  the  county  of  New  York  certified  and  delivered  to  the 
custodian  of  primary  records  a  statement  of  the  conventions,  commit- 
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tees,  members,  or  candidates  tp  be  elected,  specifying  the  number  of 
delegates  to  conventions  and  members  of  the  committee  to  be  elected 
"in  each  unit  of  representation."  This  statement  was  filed  pursuant  to 
subdivision  4  of  section  4  of  the  primary  election  law  (Laws  1898,  p. 
341,  c  179).  Objections  were  filed  to  this  statement  upon  the  ground 
that  under  it  enrolled  members  of  the  Democratic  party  would  be  per- 
mitted to  vote  for  delegates  to  aldermanic  and  Municipal  Court  con- 
ventions in  districts  other  than  those  in  which  said  enrolled  members 
resided,  and  thereby  participate  in  the  nominations  of  candidates  for 
office  for  whom  they  could  not  vote  at  the  general  election.  After  a 
hearing  had,  upon  notice  to  the  parties  interested,  the  board  of  elec- 
tions, on  September  13,  1907,  adopted  resolutions  sustaining  the  ob- 
jections and  notified  the  chairman  of  the  general  committee  of  the 
Democratic  party  that  the  statement  filed  by'him  was  rejected,  and  re- 
quested him  to  certify  and  file  with  said  board  a  correct  statement. 
The  board  of  elections  sustained  the  objections  to  the  call  or  statement 
on  the  ground  that  in  certain  districts,  where  the  assembly  district  is 
not  coterminous  with  the  aldermanic  district  and  Municipal  Court 
district,  the  unit  of  representation  should  not  be  the  assembly  dis- 
trict, but  some  smaller  unit  which  is  within  the  boundaries  of  the 
aldermanic  or  Municipal  Court  districts. 

The  question  presented  for  determination  is  whether  the  specifica- 
tion in  the  call  or  statement  of  the  assembly  district  as  the  unit  of  rep- 
resentation is  valid,  when  the  assembly  district  is  not  coterminous  with 
the  aldermanic  or  Municipal  Court  districts.  This  question  must  be 
determined  by  reference  to  the  provisions  of  the  statute  in  relation  to- 
this  subject.  Subdivision  4  of  section  4  of  the  primary  election  law 
provides  as  follows: 

"At  least  twenty  days  before  each  official  primary  day  the  chairman  of  the 
general  committee  of  each  party  subject  to  the  provisions  of  this  act  shall 
certify  and  deliver  to  the  custodian  of  primary  records  a  statement  of  the 
conventions,  committees  and  offices  for  which  delegates,  members  or  candi- 
dates, as  the  case  may  be,  are  to  be  elected  thereat,  and  the  number  of  dele- 
gates to  conventions  and  members  of  committees  to  be  elected  in  each  unit  of 
representation." 

The  statement  or  call  filed  by  the  chairman  of  the  general  commit- 
tee of  the  Democratic  party  fully  complied  with  this  section,  provided 
that  it  specified  a  lawful  "unit  of  representation."  The  question,  there- 
fore, is  not  whether  the  statement  or  call  specified  the  fairest  possible 
"unit  of  representation,"  but  whether  it  specified  a  lawful  "unit  of  rep-, 
resentation." 

Section  2  of  the  primary  election  law  provides  that : 

"Tbe  term  "unit  of  representation'  shall  apply  to  an  election  district,  a  wara 
of  a  city,  an  assembly  district,  a  congressional  district,  a  senatorial  district 
or  any  other  political  subdivision  of  the  state  which  by  the  rules  .and  regula- 
tions of  a  party  may  be  the  unit  from  which  members  of  any  political  con- 
vention or  committee  to  which  this  act  is  applicable  shall  be  chosen." 

Thus  it  is  clear  that  the  term  "unit  of  representation"  as  used  in 
the  primary  election  law  may  by  the  rules  and  regulations  of  a  party- 
be  made  to  apply  to  an  assembly  district.  To  detennine,  therefore, 
whether  the  designation  of  the  assembly  district  as  the  "unit  of  rep- 
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rcsentation"  is  lawful,  we  must  inquire.as  to  the  rules  and  regulations 
of  the  Democratic  party  on  this  subject. 

Article  2  of  the  rules  and  regulations  of  the  "Democratic-Republi- 
can General  Gjmmittees  of  the  County  of  New  York"  provides  that: 

"The  unit  pf  representation  to  be  observed  In  the  election  of  delegates  to 
tbe  county  general  committee  and  to  the  several  nominating  conventions  aball 
be  the  assembly' district  and  the  annexed  district  Where  a  portion  of  an  as- 
sembly district  is  within  the  political  division  for  which  the  committee  or 
convention  Is  elected,  such  portion  shall  be  deemed  to  be  an  assembly  district 
tor  the  purpose  of  representation,  and  the  rules  and  regulations  applying  to 
an  assembly  district  shall  In  all  things  apply  to  sndi  portion  of  an  assembly 
district" 

This  rule  unquestionably  fixes  the  assembly  district  as  the  "unit  of 
representation,"  except  in  one  contingency,  which  is  different  from 
that  existing  in  any  of  the  applications  now  before  the  court  In  the 
Matter  of  Nagle,  'Mr.  Justice  O'Gorman  determined  that  the  "unit 
ot  representation"  within  the  Democratic  party  in  the  county  of  New 
York  was  the  assembly  district.  N.  Y.  Law  Journal,  September  4, 
1902.  The  party  rules  then  under  consideration  were  similar  to  Aose 
now  before  the  court.  This  determination  was  affirmed  in  the  Ap- 
pellate Division.  76  App.  Div.  619,  79  N.  Y.  Supp.  1139.  It  is  evi- 
dent, therefore,  that  in  so  far  as  the  provisions  of  the  primary  election 
law  are  concerned  the  designation  of  the  assembly  district  as  the  "unit 
of  representation"  is  a  valid  designation,  unless  it  is  in  violation  "of 
any  other  law"  (subdivisions  1,  2,  of  section  9  of  the  primary  election 
law^. 

The  board  of  election  contends  that  such  a  designation  is  in  viola- 
tion of  section  53  of  the  election  law  (Laws  1896,  p.  922,  c  909).  This 
section  provides  that : 

"No  person  shall  t)e  entitled  to  vote  at  any  primary  unless  he  may  be  quali- 
fied to  vote  for  the  officers  to  be  nominated  thereat  on  the  day  of  election. 
They  shall  possess  such  other  qualifications  as  shall  be  authorized  by  the 
regulations  and  usages  of  the  political  party  or  independent  body  holding  the 
same" 

The  election  law  from  which  this  section  is  quoted  was  passed  in 
1896,  and  cannot  be  held  to  refer  to  the  primary  election  law,  which 
was  not  adopted  until  1898.  The  qualifications  contemplated  by  sec- 
tion 63  of  the  election  law  are  evidently  those  which  are  specified  in 
section  34  of  the  election  law.  Section  34  of  tiie  election  law  contains 
general  provisions  as  to  the  qualifications  of  an  elector  and  provides 
•that: 

"A  qualified  elector  Is  a  male  citizen  who  is  or  will  be  on  the  day  of  election 
twenty-one  years  of  age,  who  has  been  an  Inhabitant  of  the  state  for  one  year 
next  preceding  the  election  and  for  the  last  four  months  a  resident  of  the  coun- 
ty and  for  the  last  thirty  days  a  resident  of  the  election  district  in  which  he 
may  offer  bis  vote." 

Thus  construed,  there  is  no  conflict  between  the  provisions  of  sec- 
tion 63  of  the  election  law  and  those  provisions  of  the  primary  election 
law,  quoted  above,  which  permit  a  party  organization  by  its  rules  to 
designate  an  assembly  district  as  a  "unit  of  representation."  To  adopt 
the  construction  of  the  board  of  election  is  to  hold  that  the  provisions 
of  the  election  law  and  the  primary  election  law  are  in  direct  conflict 
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The  proper  construction  to  be  placed  upon  these  statutes  is  that  which 
I  have  indicated,  and  conforms  to  the  well-established  canon  of  statu- 
tory construction  which  harmonizes  the  provisions  of  both  statutes 
and  gives  effect  to  all  of  the  provisions  of  each. 

These  applications  now  before  the  court  must  be  determined  by  the 
plain  provisions  of  the  statute,  and  not  by  the  adoption  of  a  forced 
construction  for  the  purpose  of  avoiding  certain  hardships  which  it  is 
assumed  would  result  in  certain  districts  if  the  statutory  provisions 
are  followed.  If  the  existing  statutes  do  not  compel  political  organ- 
izations to  adopt  the  fairest  possible  "unit  of  representation,"  it  is  en- 
tirely within  the  province  of  the  Legislature  to  remedy  the  situation  by 
appropriate  .amendment.  But  the  functions  of  the  board  of  elections 
are  not  legislative,  and  it  is  not  within  its  province  nor  within  that  of 
the  courts  to  attempt  by  constructions  which  do  violence  to  the  plain 
provisions  of  the  statute  to  remedy  what  may  be  conceived  to  be  de- 
fective in  the  existing  law. 

It  follows  that  the  determination  of  the  board  of  elections  upon  the 
objections  to  the  call  or  statement  should  be  reversed,  and  the  board 
of  elections  should  be  directed  to  publish  the  call  as  provided  by  law 
and  to  print  the  ballots  in  substantial  conformity  to  the  usual  forms. 

Settle  order  on  notice. 


PEOPLE  v.  NEW  YORK  OITT  RT.  CO. 

(Snpteme  Court,  Spedal  Term,  New  York  County.    November  80,  1907. 

L  Corporations— Recbivkbs—Manaoewent  of  Profertt  —  Authobitt  of  Rje- 
onrsR. 

The  appointment  of  a  receiver  of  a  corporation  by  a  court  of  equity 
at  the  instance  of  a  creditor  gives  to  the  receiver  only  its  temporary 
management  under  the  direction  of  the  court,  and  is  merely  incidental 
to  tbe  principal  relief  Bougbt;  but  tbe  corporate  existence  continues. 

(Ed.  Note — For  cases  in  point,  see  Cent  Dig.  vol.  12,  Corporations,  { 
2248.1 
2.  8A)iX—Di8soi,i;noii—OAusK8— Action  to  Revoke  Chabteb— Juribdiotion. 

A  corporation  can  only  cease  to  exist  by  a  surrender,  forfeiture,  or  re- 
peal of  Its  charter ;  and  a  surrender  can  only  be  made  to  the  state  which 
grants  it,  whose  courts  also  have  exclusive  jurisdiction  of  actions  to  re- 
voke or  forfeit  Its  charter  and  franchisee. 

[Ed.  Note. — For  cases  In  point,  see  Coit  Dig.  voL  12,  Corporations,  $ 
2422.] 

l  Courts— CoNrLicnRQ  Jurisdiction— State  and  Federal  Courts— Corpo- 
rations—Appointment  OF  Receivers. 

A  state  court  has  jurisdiction  of  an  action  brought  under  the  express 
provisions  of  Code  Civ.  Proc.  {  1785,  to  forfeit  the  charter  and  franchises 
of  a  domestic  corporation  insolvent  for  at  least  a  year,  and  for  the  ap- 
pointment of  a  temporary  receive,  notwithstanding  receivers  of  the  same 
c(«porati<»>  have  already  been  appointed  In  a  suit  by  general  creditors 
broaght  in  a  federal  court  to  protect  the  corporation's  franchises  and 
VTOfferty  and  preserve  its  corporate  existence,  since  the  objects  of  the  two 
nits  are  different,  although  ordinarily,  where  two  courts  have  concur- 
rent jurisdiction,  the  one  which  first  assumes  jurisdiction  has  It  exclu- 
sive of  the  other. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  18,  Courts,  i  1347.] 
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4.  Sauk— OoKiTT— ElzmiT  of  Doomim. 

Ck>nrt8  will  not  indulge  considerations  of  comity  when  to  do  so  would 
disown  their  own  exclusive  jurisdiction  ^t  a  matter  over  which  they  have 
the  exclusive  amtrol,  or  work  to  the  Injury  of  residents  of  their  own 
state. 

lEd.  Note.— For  cases  to  potat,  see  Cent  Dig.  vol,  13,  Courts,  (  1343.) 

5.  Sake— Gbounds  of  Jttbisoiction— Receivers. 

The  power  of  a  federal  court  to  appoint  receivers  of  a  corporation  Is 
an  Incident  of  Its  equitable  jurisdiction,  while  the  jurisdiction  of  the  stata 
courts  to  forfeit  corporate  franchises  is  statutory. 

6.  F^UfiOHISES— Tbansfkb. 

I    A  corporatlcm  owning  public  franchises  owes  primarily  a  duty  to  the 
state,  and  Is  subject  to  governmental  regulation;  and  the  transfer  of  Its 
public  franchises,  either  by  the  corporation  or  by  other  means,  without 
the  consent  of  the  state,  is  against  public  poUcg.  J 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  23,  Franchises,  f  5.J 

7.  Ktkeet  Railboads— Appoihtmknt  of  Bxceiveb  Pendente  Lite— Effect. 

The  appointment  pendMite  lite  of  receivers  of  a  street  railway  corpo- 
ration exercising  public  franchises  practically  devolves  upon  the  receivers 
the  performance  of  corporate  functions  of  a.  public  character  and  govern- 
mental nature,  amounting  to  a  transfer  of  its  franchises.  , 

8.  Courts— CoNFLicTiNQ  Jurisdiction— Forfeiture  of  Corporate  E*ranchi8K 

—Proceedings  by  State— Receivers— Aciion  Pending  in  Federal  Court. 
In  an  action  in  a  state  court  to  forfeit  the  charter  of  a  domestic  street 
railway  corporatl<Hi  exercising  public  franchises  delegated  by  the  state, 
for  which  receivers  have  been  appointed  by  a  federal  court,  it  is  proper 
to  appoint  a  receiver,  with  tostrucUons  to  request  the  federal  court  to  re- 
linquish control. 

Action  by  the  people  of  the  state  of  New  York  ag^ainst  the  New 
York  City  Railway  Ccnnpany  for  a  dissolution  of  the  defendant  cor- 
poration.   On  motion  to  appoint  a  receiver.    Granted. 

William  Schuyler  Jackson,  Atty.  Gen.  (Frank  H.  Mott,  William  F. 
Mackey,  and  Herbert  R.  Limburg,  of  counsel),  for  the  motion. 
Samuel  Untermyer,  opposed. 

SEABURY,  J.  This  action  is  brought  by  the  Attorney  General  of 
the  state  of  New  York  to  dissolve  the  defendant  corporation,  pursuant 
to  the  provisions  of  sections  1785  and  1786  of  the  Code  of  Civil  Pro- 
cedure. 

Section  1785  of  the  Code  of  Civil  Procedure  provides  that: 

"An  action  to  procure  a  judgment  dissolving  a  corporation,  created  by  and 
under  the  laws  of  the  state,  and  forfeiting  its  corporate  rights,  privileges  and 
franchises,  may  be  maintained  as  prescribed  In  the  next  section :  (1)  When  the 
corporation  has  remained  insolvent  for  at  least  one  year.    *    •    •  » 

Section  1786  of  the  Code  of  Civil  Procedure  provides  that: 

"An  action  specified  in  the  last  section  may  be  maintained  by  the  Attorney' 
General  in  the  name  and  In  behalf  of  the  people." 

The  Attorney  General  seeks  to  maintain  this  action  under  subdivision 
1  of  section  1785  of  the  Code  of  Civil  Procedure,  upon  the  ground 
that  the  defendant  "corporation  has  remained  insolvent  for  at  least 
one  year."  In  the  action  now  pending  the  Attorney  Geneiral  moves 
for  the  appointment  of  a  temporary  receiver.     This  motion  is  made 
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pursuant  to  section  1788  of  the  Code  of  Civil  Procedure,  which  pro- 
vides for  the  appointment  of  a  temporary  receiver  and  defines  the  pow- 
ers of  such  receiver.  The  motion  for  the  appointment  of  a  receiver  is 
made  upon  the  summons,  verified  complaint,  and  affidavit  of  the  At- 
torney General.  The  answer  of  the  defendant  and  the  affidavits  sub- 
mitted on  its  behalf  deny  that  it  has  been  insolvent  for  "at  least  one 
year,"  but  admit  its  present  insolvency.  The  proof  now  before  the 
court  establishes  beyond  all  question,  not  only  that  this  defendant  has 
been  insolvent  for  at  least  one  year  past,  but  that  for  several  years  last 
past  it  has  been  in  this  condition,  and  that  its  insolvency  during  that 
time  has  been  continuous  and  progressive.  Under  the  provisions  of 
the  Code  of  Civil  Procedure  referred  to  above  the  right  and  duty  of 
the  court  to  grant  this  motion  would  be  perfectly  dear,  except  for  cer- 
tain proceedings  which  have  been  taken  in  the  federal  court.  It  is  nec- 
essary, therefore,  at  the  outset  to  consider  the  proceedings  in  the  fed- 
eral court  and  to  ascertain  their  legal  effect  upon  the  motion  now 
made  in  this  action. 

On  September  24,  1907,  the  Pennsylvania  Steel  Company  and  the 
Degnon  Contracting  Omipany,  both  being  foreign  corporations  organ- 
ized under  the  laws  of  the  state  of  New  Jersey,  filed  a  bill  in  «iuity 
in  the  United  States  Circuit  Court  against  the  New  York  City  Railway 
Company.  It  does  not  appear  that  the  usual  notice  of  motion  was 
given  or  that  any  order  to  show  cause  why  receivers  should  not  be  ap- 
pointed was  made  or  served.  It  does,  however,  appear  that  upon  the 
same  day  the  New  York  City  Railway  Company  filed  its  answer  in 
said  suit,  which  confessed  the  allegations  of  the  bill,  an  order  was  then 
immediately  made,  by  Mr.  Justice  Lacombe  of  the  United  States  Cir- 
cuit Court,  appointing  Douglas  Robinson,  Esq.,  and  Adrian  Joline, 
Esq.,  receivers  of  all  the  property  and  franchises  of  the  defendant 
The  bill  filed  in  the  United  States  Circuit  Court  prayed  that  receivers 
be  appointed  "for  the  purpose  of  preserving  the  unity  of  the  system 
of  the  defendant  as  it  has  been  maintained  and  operated,  and  to  enable 
the  receiver  to  do  any  and  all  acts  which  may  be  necessary  to  preserve 
valuable  rights  and  franchises  of  the  defendant,"  and  "to  protect  and 
preserve  the  corporate  franchises,  privileges,  and  property  and  to  pre- 
serve the  corporate  existence  of  the  defendant."  It  also  appears  that 
the  Pennsylvania  Steel  Company  and  the  Degnon  Contracting  Com- 
pany, who  filed  the  bill,  were  merely  general  creditors,  never  having 
reduced  their  claims  to  judgment,  nor  having  secured  any  other  lien  of 
any  nature  upon  the  property  of  the  defendant  corporation.  Notwith- 
standing this  fact,  the  defendant  corporation,  upon  the  same  day  that 
the  bill  was  filed,  confessed  the  claims  and  made  no  opposition  to  the 
aj^intment  of  receivers,  and  the  court  immediately  granted  the  ap- 
plication, and  the  order  appointing  receivers  directed  "that  the  opera- 
tion of  the  railroad  system  of  the  defendant  shall  be  continued  in  the 
same  manner  as  at  present."  On  October  8,  1907,  Mr.  Justice  La- 
combe, in  the  United  States  Circuit  Court,  made  an  order  making  per- 
manent liie  receivership.  The  Attorney  General,  in  the  papers  sub- 
mitted upon  this  application,  charges  that  the  above-described  proceed- 
ing in  the  federal  court  was  fraudulent  and  collusive,  in  that  the  de- 
fendant induced  the  Pennsylvania  Steel  Company  and  the  Degnon 
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Contracting  Company  to  file  the  bill,  and  immediately  confessed  all  of 
its  allegations  and  aided  in  securing  the  appointment  of  receivers  of  its 
own  property,  to  the  end  that  the  property  of  this  corporation  should 
be  left  under  a  control  that  was  friendly  to  the  interests  of  those  who 
had  previously  managed  its  affairs,  and  that  it  might  by  means  of  such 
receivership  be  relieved  of  obligations  which  it  owed  to  the  state  which 
had  created  it  While  the  unity  of  action  and  purpose  which  seems  to 
have  actuated  the  plaintiff  and  defendant  in  that  suit,  together  with  the 
extraordinary — ^if  not  unseemly — ^haste  which  charactenzed  the  action 
taken,  cause  such  suspicion  to  arise  in  every  unprejudiced  mind,  it 
must  be  remembered  that  suspicion,  no  matter  how  well  founded  it 
may  be,  does  not  rise  to  the  dignity  of  legal  proof,  upon  which  alone 
courts  may  base  the  judgments  or  decrees  which  they  render  in  judi- 
cial proceedings. 

Before  we  attempt  to  determine  the  legal  effect  of  the  proceedings  in 
the  Circuit  Court  and  the  appointment  of  the  receivers  therein,  we 
should  understand  clearly  the  distinction  which  exists  between  the 
suit  in  the  federal  court  and  the  action  now  pending  in  this  court. 
The  purpose  or  object  of  tiie  suit  in  the  federal  court  and  that  of  the 
action  now  pending  in  the  state  court  are  radically  different.  The  suit 
in  the  federal  court  is  based  upon  the  assumption  of  the  continued  ex- 
istence of  the  corporation,  and  seeks  to  liquidate  its  affairs  only  in  so 
far  as  may  be  necessary  to  protect  the  interests  of  those  who  have  in- 
voked the  jurisdiction  of  that  court  The  action  in  the  state  court  is 
primarily  for  the  purpose  of  terminating  the  existence  of  the  corpora- 
tion by  forfeiting  its  charter.  The  purpose  of  such  an  action  is  to  en- 
able the  state,  which  gave  corporate  life,  to  take  it  away  and  to  admin- 
ister the  assets  and  property  of  such  corporation  as  a  trust  fund,  so 
that  the  rights  of  all  those  having  an  interest  in  it  may  be  fully  pro- 
tected. The  existence  of  this  distmction  is  nowhere  so  clearly  marked 
as  in  those  cases  where  receivers  of  co'rporations  have  been  appointed. 
The  appointment  of  a  receiver  of  a  corporation  by  a  court  of  equity 
at  the  instance  of  a  creditor  gives  to  the  receiver  only  the  temporary 
management  of  its  affairs  under  the  direction  of  the  court,  and  is 
merely  incidental  to  the  principal  relief  sought,  "and  the  corporation 
still  exists,  and  may,  nevertheless,  exercise  any  of  its  franchises  so 
long  as  it  does  not  interfere  with  the  rightful  management  of  its  af- 
fairs by  the  receiver,  as  his  duties  are  defined  by  the  order  of  the  court 
appointing  him."  Alderson  on  Receivers,  p.  506,  §  353;  Decker  v. 
Gardner,  134  N,  Y.  334,  26  N.  E.  814,  11  L.  R.  A.  480,  and  cases 
cited.  In  such  cases  the  property  may  be  sequestrated,  but  tfie  corpo- 
rate existence  continues,  and  its  corporate  identity  is  preserved.  Del 
Valle  v.  Navarro,  21  Abb.  N.  C.  136 ;  24  Am.  &  Eng.  Ency.  of  Law. 
p.  10.  Thus  a  corporation  still  continues  to  exercise  its  corporate 
powers  after  the  appointment  of  a  receiver  when  its  dissolution  is  not 
decreed.  Even  in  an  action  to  forfeit  the  charter  of  a  corporation,  sudi 
corporate  powers  would  continue  to  be  exercised  until  the  corporate 
existence  was  terminated,  and,  in  that  event,  its  property  would  be 
distributed  as  provided  by  law. 

An  action  to  revoke  a  charter  and  franchises  of  a  corporation 
granted  by  a  state  is  one  of  which  the  courts  of  that  state  have  sole 
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and  exclusive  jurisdiction.  Having  in  mind  the  radically  different  ob- 
jects sought  to  be  accomplished  in  the  suit  in  the  federal  court  and  the 
action  in  the  state  court,  we  are  in  a  position  to  arrive  at  a  correct 
conclusion  as  to  the  effect  of  the  proceedings  in  the  federal  court  upon 
the  motion  now  pending  in  this  court  The  rule  applicable  to  this  case 
is  stated  with  great  clearness  by  Mr.  Justice  Bradley  in  the  case  of 
Wilmer  v.  Atlantic  &  Richmond  Air  Line  Co.,  2  Woods,  426,  Fed. 
Cas.  No.  17,776.    In  that  case  Mr.  Justice  Bradley  said: 

"It  Is  too  well  -settled  to  admit  of  controTen^  that,  where  two  courts  hare 
concurrent  jurisdiction  o(  a  subject  of  controveri^,  the  court  which  first  as- 
Rimes  jurisdiction  has-  It  ezcluslve  of  the  other ;  but,  where  the  objects  of  the 
lolta  are  different,  this  rule  does  not  apply,  although  the  thing  about  or  In 
reference  to  wblcb  the  litigation  is  had  Is  the  same  In  t>oth  cases," 

This  Statement  of  the  rule,  and  the  "significant  and  important"  ex- 
ception to  it,  have  been  generally  accepted  by  courts  and  text-book 
writers  as  being  a  correct  declaration  of  the  law  upon  this  subject 
IlL  Steel  Co.  v.  Putnam,  68  Fed.  616,  16  C.  C.  A.  556 ;  East  Tenn. 
ft  Ga.  R.  R.  Co.  V.  Atlanta  &  Fla.  R.  R.  Co.  (C.  C.)  49  Fed.  608,  16 
L  R.  A.  109 ;  Liggett  v.  Glenn,  61  Fed.  381,  2  C.  C.  A.  286 ;  Shields 
v.  Coleman,  157  U.  S.  168, 15  Sup.  Ct.  570,  39  L.  Ed.  660;  Merchants' 
ft  Planters'  Nat  Bank  v.  Trustees  pf  Masonic  Hall,  63  Ga.  649 ;  An- 
derson on  Receivers,  p.  26,  §  20.  After  stating  the  rule  declared  by 
Mr.  Justice  Bradley,  Mr.  Alderson,  in  his  work  on  Receivers,  reviews 
the  authorities  and  then  says : 

"It  Is  apparent  from  the  foregoing  cases,  as  well  ar.  the  reason  attending 
tbe  mle  announced  In  the  preceding  section,  that  Mr.  Justice  Bradley  cor- 
rectly aiiserted  In  the  Wilmer  Case  that,  'where  the  objects  of  the  suits  are 
different,  tbls  mle  does  not  apply,  although  tbe  thing  about  or  In  reference  to 
wblch  tbe  litigation  Is  bad  Is  the  same  In  both  cases.' " 

The  same  author,  after  intimating  that  some  difficulty  may  attend  the 
application  of  this  rule,  makes  the  following  statement,  which  is  clearly 
applicable  to  this  case,  and  which  he  fortifies  by  the  citation  of  authori- 
ties: 

"Nor  can  the  seizure  and  possesslan  of  property  of  a  corporation  through  a 
recelm  appointed  in  a  proceeding  by  a  stockholder  or  creditor  preclude  the 
coort  baring  cognizance  of  a  proceeding  by  the  state  to  dissolve  and  wind  up 
the  affairs  of  the  corporation  from  appointing  a  receiver  and  taking  posses- 
■lon  of  the  proper^  of  tbe  defendant,  and  tbls  both  because  of  higher  right 
ud  the  fact  that  the  objects  of  tbe  suits  are  not  the  same."  State  t.  Port 
Ro^al  &  Augusta  Ry.  Co.,  46  S.  G.  470,  28  8.  B.  S63,  386;  Herring  v.  N.  Y., 
L  E.  &  W.  R.  B.  Co.,  106  N.  T.  840,  12  N.  E.  763;  In  re  Klttanlng  Ins.  Co.,  146 
Pa.  102,  23  Atl.  336 ;  St  Louis  Car  Co.  v.  Stillwater  Ry.  Co.,  53  Minn.  129,  54 
N.  W.  1064 ;  City  Water  Co.  v.  State  of  Texas,  88  Tex.  600,  82  S.  W.  1033 ; 
Texas  Trunk  Ry.  Co.  t.  State  of  Texas,  83  Tex.  1,  18  S.  W.  199 ;  In  re  Pound, 
42  Ch.  DIv.  402 ;  De  La  Vergne  Ref .  Macb.  Co.  v.  Palmetto  Brewing  Co.  (C.  C.) 
T2  Fed.  579 ;  Met.  Trust  Co.  t.  Lake  Cities  Elec.  Ry.  Co.  (C.  C.)  100  Fed.  897 ; 
Merchants'  &  Planters'  Nat  Bk.  v.  Trustees  of  Masonic  Hall,  63  Ga.  549. 

In  State  v.  Port  Royal  &  Augusta  Ry.  Co.,  supra,  it  was  held,  in 
(lie  language  of  the  syllabus  to  that  case,  that : 

"In  an  action  In  a  state  court  to  forfeit  the  cbartar  of  a  corporation  for 
wfald)  a  receiver  has  been  appointed  by  a  federal  court,  it  Is  proper  to  appoint 
*  receiver,  with  directions  to  blm  to  apply  to  the  federal  court  for  the  posses- 
rton  of  the  property." 
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In  Louisville,  New  Albany  &  Chic.  R.  R.  Co.  v.  Cauble,  46  Ind.  277^ 
280,  an  action  was  brought  in  the  state  court  of  Indiana,  under  an  act 
of  tiie  Legislature  of  that  state,  against  a  corporation  of  that  state  of 
which  the  federal  court  had  already  appointed  a  receiver.  The  court 
upheld  the  right  of  a  party  to  proceed  under  the  statute  in  the  state 
court,  and  said : 

"The  question  discussed  by  counsel  for  appellant,  therefore,  resoWea  it- 
self into  the  question  of  whether  the  Legislature  of  this  state  possessed  the  con- 
stltutional  power  to  pass  the  above  recited  act  The  corporate  existence, 
powers,  and  franchises  of  the  appellant  were  conferred  by  the  Legislatare  of 
this  state.  We  hare  carefully  examined  the  decree  of  the  United  States 
Circuit  Court  for  the  District  of  Indiana  appointing  Mr.  Chapman  reodvw,. 
and  And  nothing  therein  which  attempts  to  take  away  the  corporate  exist- 
ence, powers,  or  franchises  of  the  appellant;  and  it  is  therefore  unnecessary 
for  us  to  express  any  opinion  as  to  the  power  of  the  federal  Judiciary  to  de- 
cree a  forfeiture  of  the  corporate  existence  and  franchises  of  a  corporatioo. 
created  by  a  sovereign  state.  The  whole  decree  proceeds  upon  the  theory 
that  the  appellant  is  a  corporation  created  and  existing  under  the  laws  of  tbi» 
Ktate.  The  whole  effect  of  the  decree  is  to  take  the  custody,  control,  and 
management  of  such  corporation  out  of  the  hands  of  the  persons  who  were 
controlling  and  managing  the  same,  and  to  place  the  same  Into  the  caSto6y 
and  under  the  control  and  management  of  the  receiver  for  a  specified  time 
and  for  a  special  purpose.  The  corporate  existence  of  the  appellant  was  left 
Intact.  The  corporate  powers  and  franchises  which  have  been  exercised  by 
the  officers  of  the  company  were  conferred  for  the  time  being  upon  the  re- 
ceiver. The  power  and  authority  of  the  receiver  to  manage  and  control  the 
company  and  its  operations  depended  upon  its  corporate  existence.  If  that 
had  beea  taken  away,  the  power  and  authority  of  the  receiver  would  have 
ceased  and  terminated;  for  no  court,  federal  or  state,  can  confer  corporate 
powers  and  franchises  upon  an  Individual.  Such  powers  can  be  created  and 
conferred  by  the  legislative  department  alone." 

In  City  Water  Company  v.  State  of  Texas,  88  Tex.  600,  604,  32  S. 
W.  1033,  a  receiver  of  the  property  of  a  corporation  was  appointed  in 
the  federal  court,  and  an  action  was  brotight  in  the  state  court  to  for- 
feit the  charter  of  such  corporation.  The  court  held  that  the  actioit 
in  the  state  court  might  proceed  notwithstanding  the  action  in  the  fed- 
eral court,  and  in  answer  to  the  question  propounded  to  it  the  court 
said : 

"That  the  receivers  appointed  by  the  United  States  Circuit  Court  for  the 
corporation  defendant  in  this  suit  was  neither  a  proper  nor  necessary  party 
to  an  action  by  the  state  to  forfeit  its  charter." 

In  People  v.  Seneca  Lake  Grape  &  Wine  Co.,  62  Hun,  174, 178,  5  N. 
Y.  Supp.  136,  138,  it  has  been  held  that  the  pendency  of  voluntary 
proceedings  for  the  dissolution  of  a  corporation  is  no  bar  to  a  proceed- 
ing by  the  Attorney  General  in  the  name  of  the  people,  under  chapter 
15,  tit.  2,  art.  3,  of  the  Code  of  Civil  Procedure,  to  dissolve  the  corpo- 
ration.   The  court  said: 

"We  think  It  obvious  that  it  was  not  intended  by  the  Legislature  that  the 
voluntary  proceedings  for  the  dissolution  of  the  corporation  should  preclude 
the  people,  by  the  Attorney  'General,  from  commencing  an  action  to  procure 
a  dissolution  of  a  corporation  for  any  of  the  grounds  stated  in  section  1785. 
As  a  general  rule  a  cause  of  forfeiture  cannot  be  taken  advantage  of  and 
enforced  against  a  corporation,  except  by  the  government  creating  the  cor- 
poration, which  alone  can  Institute  such  a  proceeding,  as  It  may  waive  a  brokeu 
condition,  express  or  implied,  in  the  act  of  incorporation." 
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In  St.  Louis  Car  Co.  v.  Stillwater  Street  Ry.  Co.,  53  Minn.  129,  54 
N.  W.  1064,  an  action  was  instituted  under  a  state  statute  to  seques- 
trate the  property  of  a  corporation  of  which  a  receiver  had  already 
been  appointed  in  a  foreclosure  suit.  In  asserting  the  right  of  the 
court  to  appoint  a  receiver  in  the  action  brought  under  the  state  stat- 
ute, the  court  said: 

"The  fact  tbat  a  receiver  had  already  been  appointed  in  the  foreclosure  suit  _ 
constituted  no  reason  why  a  receiyer  should  not  be  appointed  under  Gen.  St.  ' 
1878,  c.  76.  A  recelTership  in  a  suit  to  foreclose  a  mortgage  is  only  for  the 
parpoeee  of  the  foreclosure,  and,  however  general  the  language  of  the  appoint- 
ment, affects  only  the  property  covered  by  the  mortgage.  Its  purpose  is  to  pre- 
serve the  mortgaged  property  for  the  benefit  of  the  mortgagee.  On  the  other 
band,  the  object  of  a  receivership  of  an  insolvent  corporation  under  Gen.  St. 
1878,  c.  76,  is  to  sequestrate  all  its  property  for  the  benefit  of  all  its  creditors. 
The  powers  of  the  receivers  in  the  two  cases  are  entirely  different.  There  are 
various  classes  of  property  that  can  be  reached  by  a  receiver  under  chapter  76 
wliich  could  not  be  reached  by  a  receiver  appointed  in  a  foreclosure  suit" 

The  object  of  the  suit  in  the  federal  court  being  different  from  the 
action  now  pending  in  the  state  court,  the  present  application  for  the 
appointment  of  a  receiver  is  clearly  within  the  well-recognized  and 
established  exception  to  the  general  rule  stated  by  Mr.  Justice  Brad- 
ley. There  is  no  doubt,  therefore,  of  the  legal  right  of  this  court  to 
grant  the  motion  of  the  Attorney  General  and  appoint  receivers. 

The  only  other  question  to  be  determined  upon  this  motion  is 
whether,  on  account  of  considerations  of  comity,  this  court  in  the  pres- 
ent action  should  decline  to  exercise  its  undoubted  right  to  appoint 
receivers,  in  view  of  the  fact  that  receivers  have  already  been  appointed 
in  the  federal  court  in  a  suit  of  a  different  character  and  designed  to 
accomplish  a  different  object  Courts  will  not  indulge  considerations 
of  comity,  when  to  do  so  would  disown  their  own  jurisdiction  in  ref- 
erence to  a  matter  of  which  they  have  the  exclusive  right  to  act,  or 
when  to  do  so  would  work  to  the  prejudice  or  injury  of  residents  of 
their  own  state.  Mercantile  Trust  Co.  v.  Lamoille  Valley  R.  R.  Co., 
16  Blatchf.  324,  Fed.  Cas.  No.  9,432.  A  corporation  can  only  cease 
to  exist  by  virtue  of  a  surrender,  forfeiture,  or  repeal  of  its  charter, 
and  such  surrender  can  only  be  made  to,  and  such  forfeiture  or  repeal 
effected  by,  the  state.  Denike  v.  N,  Y.  &  R.  Line,  80  N.  Y.  599.  Nei- 
ther the  federal  court  nor  any  other  power  than  that  of  the  sovereign 
to  which  the  corporation  owes  its  life  and  franchises  can  cause  a  for- 
feiture of  these  privileges.  There  is  no  principle  more  firmly  fixed  in 
English  and  American  jurisprudence  than  that  the  state  which  gave 
can  alone  take  away  the  life  and  privileges  of  a  corporation. 

The  power  of  the  federal  court  to  appoint  receivers  exists  by  virtue 
of  their  equitable  jurisdiction.  Payne  v.  Hook,  7  Wall.  (U.  S.)  425, 
19  L.  Ed.  260.  Jurisdiction  to  forfeit  corporate  franchises  in  England 
was  vested  in  the  courts  of  law,  and  "the  courts  of  chancery  never  as- 
sumed jurisdiction  in  such  cases  until  it  was  conferred  by  act  of  Par- 
liament" Decker  v.  Gardner,  124  N.  Y.  334,  337,  26  N.  E.  814,  11 
L  R.  A.  480.  At  the  present  time  such  power  is  wholly  statutory,  and 
is  vested  in  the  state  courts.  Matter  of  B.  G.  E.  Co.,  143  N.  Y.  261, 
38  N.  E.  297 ;  Matter  of  Coleman,  174  N.  Y.  373,  382,  66  N.  E.  983. 
The  rea.son  why  courts  of  equity  cannot  dissolve  corporate  franchises 
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depends  upon  the  essential  nature  of  the  powers  which  corporate  bod- 
ies possess.  While  the  authorities  do  not  deny  the  right  of  a  court  of 
equity  to  appoint  receivers  of  corporate  property,  as  an  incident  to  its 
jurisdiction,  they  show  very  plainly  that,  in  case  of  a  corporation  exer- 
cising public  franchises,  such  an  appointment  pendente  lite  practically 
devolves  upon  the  receivers  appointed  by  the  court  the  performance 
of  corporate  functions  which  are  public  in  character  and  governmental 
in  their  nature.  A  corporaticm  owning  and  operating  public  fran- 
chises owes  primarily  a  duty  to  the  state  which  created  it.  As  was 
said  bv  the  United  States  Supreme. Court  in  Wisconsin,  etc.,  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  296,  21  Sup.  Ct  116,  118,  45  L»  Ed.  194,  in 
speaking  of  such  corporations : 

"Railroads  have  from  the  very  ontset  been  regarded  as  pabllc  higbways, 
and  the  right  and  the  duty  of  the  government  to  regulate  In  a  reasonable 
and  proper  manner  the  conduct  and  business  of  railroad  corporations  have 
been  founded  upon  that  fact  Constituting  public  highways  of  a  most  im- 
portant character,  the  functions  of  proper  regulation  by  the  government  spring 
from  the  fact  that  In  relation  to  all  highways  the  duty  of  regulation  is  govemi- 
mental  in  Its  nature.  At  the  present  day  there  is  no  denial  of  these  propo- 
sitions. Olcott  V.  Supervisors,  16  Wall.  678,  694,  21  L.  Bd.  382 ;  Cherokee  Na- 
tion v.  So.  Kan.  Ry.  Co.,  135  U.  8.  «41,  10  Sup.  Ct.  065,  34  L.  Ed.  295)  U.  a  v. 
Joint  Traf.  Ass'n,  171  U.  S.  506.  689,  570,  19  Sup.  Ct  25,  43  L.  Ed.  250;  liake 
Shore  Ry.  Co.  v.  Ohio,  173  V.  S.  285,  301,  19  Sup.  Ct  465,  43  L.  Ed.  702.  It 
is  because  they  are  such  bighways  that  the  land  upon  which  the  rails  are  laid, 
and  also  that  which  may  be  necessary  for  the  other  purppses  of  the  corpomtioD, 
is  said  to  be  used  for  a  public  purpose,  and  on  that  ground  the  power  of  onl- 
nent  domain  wbidi  is  given  to  them  is  held  to  be  a  constitutional  exercise  of 
legislative  authority.  The  right  of  the  Legislature  to  tax  in  furtherance  of 
such  use  is  foimded  upon  the  same  consideration  that  the  use  is  a  public  one, 
and  therefore  taxation  in  support  of  socta  use  is  valid.  Olcott  v.  Supervisors, 
supra.  The  companies  hold  a  public  franchise^  and  governmental  supervision 
Is  therefore  valid.  They  are  organized  for  the  public  interest  and  to  subserve 
primarily  the  public  good  and  convenience." 

Such  being  the  case,  they  are  subject,  as  has  been  repeatedly  held,  to- 
governmental  regulation  and  supervision.  But  the  effective  exercise 
of  the  power  of  regulation  and  supervision  depends  upon  the  contin- 
uance of  state  control  over  the  franchises  which  the  corporation  en- 
joys. In  the  case  of  Atlantic  Coast  Line  v.  No.  Ca.  Corp.  Com'n,  ^Oft 
U.  S.  1, 19,  27  Sup.  Ct  685,  691,  51  L.  Ed.  933,  the  court  said: 

"The  elementary  proposition  that  railroads,  from  the  public  nature  of  the 
business  by  them  carried  on  and  the  interest  which  the  public  have  in  their 
operation,  are  subject  as  to  their  state  business,  to  state  regulation,  which 
may  be  exerted  either  directly  by  the  legislative  authority  or  by  administra- 
tive bodies  endowed  with  power  to  that  end.  Is  not  and  could  not  be  success- 
fully questioned,  in  view  of  the  long  line  of  authorities  sustaining  that  doc- 
trine." 

Thus  it  is  settled  that  the  public  franchises  of  a  corporation  cannot 
be  alienated  without  the  consent  of  the  state.  This  rule  and  the  rea- 
sons upon  which  it  rests  are  well  stated  by  Judge  Noyes  in  his  valua- 
ble treatise  on  Intercorporate  Relations  (section  135),  where  he  says: 

"It  is  a  rule  applicable  to  all  corporations  exercising  public  franchises  that 
such  franchises  can  be  transferred  only  by  and  with  the  consent  of  the  state 
which  granted  them — that  corporate  franchises  are  Incommunicable  without 
legislative  authority.  The  courts  have  assigned  various  reasons  for  the  exist- 
ence of  the  rule,  of  which  the  following  are  based  upon  principles  fundamental- 
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ly  somtd :  (1)  The  charter  of  a  corporation  Is  the  measure  of  Its  powers.  Un- 
\em  authority  to  transfer  Its  franchises  Is  expressly  granted,  such  an  act  is 
ultra  vires.  (2)  The  transfer  by  a  corporation  of  its  franchises — disabling  it 
from  the  performance  of  its  public  duties — is  against  public  policy.  (3)  A 
corporation  exercising  public  franchisee  is  an  agent  of  the  state,  and  without 
tlw  consent  of  the  state  cannot  delegate  its  powers." 

The  nile  thus  declared  is  obviously  for  the  benefit  of  the  state,  and 
not  of  the  corporation.  The  same  reasons  which  demonstrate  that 
the,  transfer  by  a  corporation  of  its  public  franchises,  without  the  con- 
sent of  the  state,  is  against  public  policy,  apply  with  equal  force  when 
such  transfer  is  effected  by  other  means  without  the  consent  of  the 
state  which  created  them.  The  public  character  and  governmental  na- 
ture of  the  functions  performed  by  a  street  railway  corporation  are  evi- 
dent from  the  followmg  considerations: 

1.  Such  functions  cannot  be  exercised  without  the  consent  of  a  sov- 
ereign power.  The  construction  and  maintenance  of  a  street  railway 
by  an  individual,  or  association  of  individuals,  without  legislative  au- 
thority, would  constitute  a  public  nuisance,  and  subject  the  persons 
maintaining  it,  not  only  to  indictment,  but  also  to  a  private  action  in 
favor  of  any  person  sustaining  special  injury.  Fanning  v.  Osborne, 
102  N.  Y.  441,  447,  7  N.  E.  307. 

2.  Those  functions  involve  the  use  of  state  public  property.  Such 
franchises  are  exercised  in  public  highways  or  streets.  Our  modern 
streets,  roads,  and  highways  constitute  "the  people's  highways,"  as  at 
c(xmnon  law  they  were  regarded  as  belonging  to  the  king,  and  such 
"public  highways"  belong,  from  side  to  side  and  end  to  end,  to  the  pub- 
lic. State  V.  Berdetta,  73  Ind.  185,  193,  38  Am.  Rep.  117.  See,  also. 
Wis.  V.  Jacobson,  179  U.  S.  287,  21  Sup.  Ct.  116,  46  L.  Ed.  194, 

3.  Such  corporations  are  agents  of  the  state,  permitted  by  the  sov- 
ereign power  to  exercise  the  right  of  eminent  domain  and  to  collect 
tolls  or  fares  for  the  service  which  they  render.  The  exercise  of  these 
rights  involves  the  exercise  of  the  state's  sovereign  power,  and  cannot 
be  delegated  without  the  consent  of  the  state,  and  the  enjoyment  of 
these  great  privileges  imposes  upon  such  corporation  a  corresponding 
duty. 

In  Matter  of  Loader,  14  Misc.  Rep.  208,  35  N.  Y.  Supp.  997,  Mr. 
Justice  Gaynor  said: 

"It  [the  railroad  corporation]  has  a  dual  relation ;  a  public  relation  to  the 
people  of  the  state,  and  a  private  one  to  its  stocliholders.  It  must  not  be  for- 
gotten here,  though  it  may  seem  to  be  growing  dim,  if  not  wholly  forgotten 
elsewhere,  that  in  its  chief  aspect  it  is  a  public  corporation,  having  duties  to 
perform  to  the  public  which  transcend  any  obligation  which  in  its  private  as- 
pect it  owes  to  its  stocltholders.  It  has  received  franchises  of  great  value 
from  the  state,  and  bad  conferred  upon  it  the  state's  transcendent  power  of 
emlnoit  domain.  In  return  it  tools  upon  Itself  the  performance  of  public  du- 
ties and  fanctl<mB,  In  the  performance  of  which  it  la  in  law  and  in  fact  not  an 
Independent  indlTldual  or  entity,  but  the  accountable  agent  of  the  state.  Though 
these  principles  are  old,  and  inherent  in  the  idea  of  the  sovereignty  of  the 
people^  It  would  seem  that  in  the  recent  rapid  growth  of  corporate  power,,  and 
of  Uie  toidency  to  use  public  franchises  for  the  aggrandizement  of  individuals 
8nt  and  for  the  service  and  benefit  of  the  public  second,  they  have  come  to  l>e 
nmewhat  overlooked,  and  need  to  be  restated.  They  have  oft«i  been  declared 
by  the  highest  courts  of  the  state  and  the  Supreme  Court  of  the  United  States." 
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The  fact  that  a  railroad  corporation  is  chargeable  with  the  perform- 
ance of  public  governmental  functions  is,  therefore,  clear  beyond  all 
reasonable  dispute.  This  governmental  power  which  it  exercises  is  the 
power  of  the  state  government.  When  such  corporations  offend 
against  the  law  of  the  state,  or  have  remained  insolvent  for  at  least  a 
year,  the  state  has  the  right,  in  the  manner  prescribed  by  law,  to  for- 
feit its  charter  and  distribute  its  property  to  tiiose  entitled  to  it.  Pend- 
ing the  rendering  of  such  final  judgment,  the  state  court  may  appoint 
a  temporary  receiver,  and  thus  retain  within  its  control  and  in  the 
hands  of  another  of  its  own  agents  the  powers  and  franchises  which  it 
originally  gave  to  the  corporation,  the  proper  administration  of  which 
constituted  the  primary  purpose  for  conferring  them.  The  fact  that 
the  federal  court,  upon  the  application  of  a  general  creditor  and  with- 
out notice  to  the  Attorney  General  or  any  other  puUic  official  of  the 
state,  appointed  receivers  of  a  railroad  corporation,  will  not  preclude 
the  state  from  revoking  the  charter  of  such  corporation  in  a  proper 
case,  and  thus  protecting  its  own  rights  and  the  interests  of  those  resi- 
dent within  its  territory.  To  deny  its  right  to  take  this  action  is  to 
question  its  power  over  its  own  creature.  To  assert  that  a  federal 
court,  which  has  appointed  receivers  of  these  franchises,  will  refuse  to 
grant  the  request  of  the  state  court  that  it  should  surrender  its  posses- 
sion to  the  state  court,  to  the  end  that  the  state  may  bring  about  their 
forfeiture,  and  in  the  meantime  keep  within  the  hands  of  its  own  agents 
the  governmental  powers  which  it  has  granted,  is  to  contend  that  when 
the  state  seeks  to  take  away  the  corporate  existence  the  federal  court 
may  keep  it  alive  and  continue  its  existence.  If  this  be  so,  then  the 
right  of  the  state  to  forfeit  the  charter  of  a  corporation  may  be  sus- 
pended at  the  pleasure  of  the  federal  court,  and  the  sovereign  power 
which  the  state  alone  is  authorized  to  grant  is  exercised  by  the  receiv- 
ers of  a  federal  court  against  the  will  of  the  state.  If  sudi  a  proposi- 
tion be  sound,  then  the  state  governments  no  longer  enjoy  any  real  or 
effective  power  of  control  over  the  corporations  which  tiiey  create,  and 
upon  the  application  of  any  creditor  of  a  foreign  state  and  by  the  con- 
sent of  the  officers  of  the  corporation  the  state  may  be  ousted  of  its 
rights  to  forfeit  corporate  privileges,  no  matter  how  grossly  those  priv- 
ileges may  have  been  abused,  and  the  public  duties,  for  the  proper 
performance  of  which  the  corporation  was  created  may  be  surren- 
dered to  the  federal  courts,  which  are  in  no  way  responsible  to  the 
state.  Certainly  no  principle  of  comity  requires  a  state  court  to  assent 
to  such  a  proposition,  or  aid  in  establishing  a  precedent  so  disastrous  in 
its  consequences  to  the  constitutional  rights  of  the  state. 

Such  a  doctrine  I  believe  to  be  fundamentally  wrong,  without  the 
sanction  of  any  constitutional  provision  or  statute,  and  one  that  can 
exist  by  virtue  of  no  power  other  than  that  of  usurpation.  In  view 
of  the  considerations  urged  above,  and  because  the  state  court  has  ex- 
clusive jurisdiction  of  an  action  to  revoke  a  corporate  charter,  and  full 
authority  and  ability  in  such  action  to  completely  protect  the  rights  and 
interests  of  those  who  invoke  the  jurisdiction  of  the  Circuit  Court,  I 
believe  that  the  motion  for  the  appointment  of  receivers,  in  the  present 
action,  should  be  granted.  Although  this  court  feels  bound  to  take 
this  action  in  order  that  the  rights  of  the  state  of  New  York  may  be 
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vindicated  and  protected,  it  instructs  its  receivers  not  to  molest  or 
interfere  with  the  possession  which  the  receivers  of  the  federal  court 
have  assumed,  inasmuch  as  such  receivers  are  now  actually  in  the 
possession  of  such  property.  To  the  end  that  the  questions  involved 
may  be  settled  in  a  prc^r  and  orderly  manner,  and  in  deference  to 
that  sprit  of  comity  the  observance  of  which  has  dcme  so  much  to 
make  productive  of  goods  restdts  that  dual  system  of  jurisdiction 
which  characterizes  our  government,  this  court  instructs  the  receivers 
which  it  appoints  to  apply  to  the  federal  court  and  on  behalf  of  the 
state  court  to  request  the  federal  court  to  relinquish  its  control  over 
the  corporate  rights,  privileges,  franchises,  and  property  involved,  to 
the  end  that  the  purposes  of  this  action  may  be  carried  out,  and  to  as- 
sert whatever  rights  they  may  have  by  reason  of  their  appointment  as 
receivers  of  the  property  in  question.  This  was  the  course  approved  in 
the  cases  of  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  617, 15  C.  C.  A. 
1,  and  Central  R.  R.  Co.  v.  Farmers'  Loan  &  Trust  Co.  ([C.  C.)  56  Fed. 
357,  and  in  both  of  those  cases  the  federal  court  complied  with  the  re- 
quest that  was  made  to  it. 

As  the  Attorney  General  specifically  charges  that  the  receivership  in 
the  federal  court  was  brought  about  by  the  fraudulent  collusion  of  the 
parties  to  that  suit,  the  receivers  appointed  by  this  court  are  author- 
ized to  take  such  action  as  may  be  proper,  in  an  orderly  manner,  to  es- 
tablish by  competent  evidence,  if  that  be  possible,  the  charge  whidi 
the  Attorney  General  has  made  upon  this  motion,  but  which  the  proofs 
now  before  me  are  insufficient  to  sustain. 


PEOPLE  V.  HASBROUCK  et  al. 
(Supreme  CVnirt,  Special  Term,  New  York  County.    Nov^nber  80.  1907.) 

1.  CospoRATioRe— Acnons— RECSIVXB8. 

In  an  action  under  Code  Civ.  Proc.  g  1782,  by  the  Attorney  General  on 
bebalf  of  the  people,  brought  against  a  corporation  and  its  directors  to 
compel  the  directors  to  account  for  their  official  conduct  and  for  their 
failure  to  perform  their  duties,  etc.,  the  court  has  autborl^  under  section 
1810  to  appoint  a  temporary  receiver  of  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  12,  Corporations,  f 
2015.] 

2.  OouBTB— Fedebai,  Cottbts— Jubisdictioh. 

The  federal  court  has  no  Jurisdiction  to  appoint  a  receiver  of  a  domestic 
corporation  on  Its  petition  of  intervention  in  a  suit  in  wblcb  the  federal 
court  appoints  a  receiver  of  a  lessee  of  the  property  of  the  corporation'' 
on  the  petition  of  creditors  of  the  lessee ;  nor  has  the  federal  court  Juris- 
diction to  appoint  such  a  receiver  on  the  petition  of  another  domestic 
corporation  which  is  a  creditor  of  the  corporation. 

Action  by  the  people  of  the  state  of  New  York  against  Daniel  B. 
Hasbrouck  and  others.  On  motion  for  the  appointment  of  a  tem- 
porary receiver  of  the  property  of  defendant  the  Metropolitan  Street 
Railway  Company.    Granted. 

William  Schuyler  Jackson,  Atty.  Gen.  (Frank  H.  Mott,  William  F. 
Mackay,  and  Herbert  R.  Limburg,  of  counsel),  for  the  motion. 
Samuel  Untermyer,  exposed. 
107N.X.S.— 17 
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SEABURY.J.  This  action  is  brought  pursuant  to  section  1781  of 
the  Code  of  Civil  Procedure.  The  purpose  of  the  action  is  dearly- 
set  forth  in  tiie  complaint,  wherein  the — 

"Plaintiff  demands  Judgment  that  the  Indlrldnal  defendants  account  for  tlietr 
official  conduct,  aa  directors  of  the  defendant  company,  from  the  year  189S  up 
to  and  Including  the  present  time,  including  their  neglect  or  failure  to  per- 
form their  duties  in  the  management  and  disposition  of  the  funds  and  prop- 
erty of  the  defendant  company  committed  to  their  charge;  that  they  be  di- 
rected to  pay  to  the  defendant  company  all  money  and  the  value  of  all  prc^>- 
erty  which  was  lost  or  wasted  by  or  tlirou^  them,  or  through  their  neglect  or 
failure  to  perform  their  duties,  and  by  the  violation  of  their  duties  aforesaid  ; 
that  they  and  each  of  them  be  suspended  from  exercising  the  office  of  directors 
of  the  defoidant  company,  and  directing  that,  upon  their  removal  as  directors, 
a  new  election  be  held  to  substitute  other  directors ;  appointing  a  receiver  of 
the  property  of  the  defendant  company,  both  during  the  poidency  of  this  ac- 
tion and  upon  final  judgment,  with  power  to  take  such  action  as  may  be  neces- 
sary to  recover  the  value  of  the  assets  and  property  wasted;  restraining  all 
creditors  from  taking  any  action  against  the  defendant  company  until  the  de- 
termination of  this  suit" 

On  September  30,  1907,  there  was  presented  to  Mr.  Justice  Ford,, 
and  he  signed,  an  order  to  show  cause  why  a  temporary  receiver  should 
not  be  appcnnted  of  the  prc^rty  of  the  Metropolitan  Street  Railway 
Company  in  this  action,  which  order  was  served  on  October  1,  1907. 
On  October  1, 1907,  Mr.  Justice  Lacombe,  of  the  United  States  Circuit 
Court,  made  an  order  extending  the  receivership  of  the  property  of  the 
New  York  City  Railway  Company,  which  receivership  had  been  ap- 
pointed on  September  24,  1907,  to  the  property  of  the  Metropolitan 
Street  Railway  Company.  On  October  8,  1907,  the  United  States  Cir- 
cuit Court  made  an  order  making  the  receivership  permanent;  and,  a 
bill  have  been  filed  in  that  court  on  October  7,  1907,  by  the  Morton 
Trust  Company,  as  trustee  under  a  mortgage  executed  by  the  Met- 
ropolitan Street  Railway  Company  to  secure  certain  bonds,  praying 
for  the  appointment  of  receivers  of  the  property  of  the  Metropolitan 
Street  Railway  Company,  Mr.  Justice  Lacombe,  on  October  8,  1907, 
made  an  order  appointing  the  same  receivers  who  had  been  previously 
appointed  as  receivers  of  the  property  of  the  Metropolitan  Street  Rail- 
way Company. 

The  power  of  the  Attorney  General  to  bring  this  action  is  conferred 
by  section  1782  of  the  Code  of  Civil  Procedure.  In  this  action  the  At- 
torney General  moves  for  the  appointment  of  a  temporary  receiver 
of  the  property  of  the  defendant  corporation.  The  appointment  of 
such  receiver  is  authorized  by  section  1810  of  the  Code  of  Civil  Pro- 
cedure. It  is  unnecessary  to  set  out  in  detail  the  evidence  of  the-  acts 
of  neglect  and  waste  of  fiie  funds  of  this  corporation,  of  which  its  di- 
rectors are  charged  to  have  been  guilty.  In  my  judgment,  upon  the 
facts  shown,  there  can  be  no  doubt  of  the  duty  of  this  court  to  appoint 
receivers,  unless  the  action  of  the  federal  court,  in  extending  the  re- 
ceivership of  the  New  York  City  Railway  Company  to  the  property  of 
the-  Metropolitan  Street  Railway  Company  on  October  1st,  or  the  ap- 
pointment of  the  same  receivers  on  October  8th,  upon  the  application 
of  the  Morton  Trust  Company,  makes  such  action  improper.  Many  of 
the  considerations  set  forth  in  the  opinion  in  People  of  the  State  of 
New  York  v.  New  York  City  Railway  Company,  107  N.  Y.  Supp. 
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247,  are  applicable  to  this  case,  and  would  operate  as  reasons  why,  if 
receivers  are  to  be  appointed  in  this  action,  the  federal  court  should 
comply  with  the  request  of  the  state  court  that  the  federal  receivers 
be  directed  to  surrender  the  property  now  in  their  possession  to  the  re- 
ceivers of  this  court  As  the  jurisdiction  of  the  federal  court  to  s^)- 
point  receivers  of  the  Metropolitan  Street  Railway  Company  is  only 
claimed  to  exist  as  an  incident  to  the  jurisdiction  alleged  to  have  been 
acquired  by  the  appointment  of  receivers  of  the  New  York  City  Rail- 
way Company,  it  necessarily  follows  that,  if  the  federal  court  grants,  as 
this  court  must  assume  that  it  will,  the  request  which  the  state  court  in- 
structs its  receivers  to  make,  the  same  disposition  will  be  made  of  the 
case  of  the  Metropolitan  Street  Railway  (Company. 

There  is,  however,  even  a  clearer  right  and  a  more  obvious  pro- 
priety that  the  state  court  should  appoint  receivers  in  this  acticm  than 
that  which  existed  in  the  case  of  the  New  York  City  Railway  Can- 
pany.  When  the  action  of  the  federal  court  in  appointing  receivers  of 
the  Metropolitan  Street  Railway  Company  is  examined  in  the  light 
of  judicial  authority,  it  beamies  evident  that  the  federal  court  was  ab- 
solutely without  jurisdiction  in  the  premises,  and  that  the  action  there 
taken  in  reference  to  tiiis  corporation  was  void.  The  Metropolitan 
Street  Railway  Company  stood  in  the  position  of  a  creditor  of  the  New 
York  City  Railway  Company,  having  leased  all  of  its  property,  right 
of  way,  railroad,  railroad  routes,  and  franchises  in  1902  to  the  New 
York  City  Railway  Company  for  a  term  of  years.  It  is  not  contended 
that  any  foreign  creditor  of  the  Metropolitan  Street  Railway  Company 
made  any  claim  against  it,  or  that  the  Metropolitan  Street  Railway 
Company  was  named  as  a  party  defendant  in  the  original  suit  Upon 
its  own  petition  this  defendant  company  went  into  5ie  federal  court 
and  requested  to  be  allowed  to  intervene,  as  a  party  defendant,  in  the 
suit  of  the  Pennsylvania  Steel  Company  and  the  Degnon  Contracting 
Company  against  the  New  York  City  Railway  Company,  and  upon  its 
own  motion  requested  that  an  order  be  made  extending  the  receiver- 
ship of  the  property  of  the  New  York  City  Railway  Company  to  its 
pnq)erty.  This  motion  was  granted  upon  the  ground  that,  the  federal 
court  then  having  possession  of  the  res,  it  acquired  jurisdiction  of  it* 
owner.  See  opinion  of  Mr.  Justice  Lacombe  on  October  1  and  ore 
October  8,  1907  (167  Fed.  440).  It  is,  of  course,  conceded  that  if  the 
federal  court  had  not  assumed  jurisdiction  of  the  property  of  the  New 
York  City  Railway  Company  on  September  24th,  and  that  if  the  ap- 
plication of  the  Metropolitan  Street  Railway  Company  had  been  an 
original  or  independent  proceeding,  the  federal  court  would  have  been 
utterly  without  jurisdiction  to  entertain  the  application  of  this  defend- 
ant cc»npany.  Nor  would  the  application  of  the  Morton  Trust  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of  New  York, . 
alone  confer  jurisdiction  upon  that  court.  The  question  to  be  deter- 
mined, therefore,  is  whether  the  United  States  Circuit  Court  had  ju- 
risdiction to  extend  the  original  receivership  to  the  property  of  the 
Metropolitan  Street  Railway  Company,  or  to  appoint  receivers  upon 
the  biU  filed  by  the  Morton  Trust  Company.  Neither  in  the  applica- 
tion of  the  Metropolitan  Street  Railway  Company  for  an  extension  of 
the  receivership  to  its  property  nor  in  the  application  of  the  Mortem. 
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Trust  Company  for  the  appointment  of  receivers  of  the  Metropolitan 
Street  Railway  Company  has  tiiere  been  present  the  element  of  diver- 
sity of  citizenship,  or  any  cause  of  action  which  arose  under  the  Con- 
stitution or  laws  or  treaties  of  the  United  States,  and  the  Circuit 
Court  was  entirely  without  jurisdiction  to  take  the  acticm  which  it 
assumed  to  take.  The  action  taken  in  those  proceedings  was  not  an- 
cillary, in  any  proper  sense,  to  the  original  action  commenced  Septem- 
ber 24,  1907,  but  was  independent  and  original,  and  in  both  cases  the 
relief  sought  could  be  granted  in  the  state  court  Minnesota  Company 
V,  St.  Paul  Co.,  2  Wall.  (U.  S.)  609,  633,  18  L.  Ed.  856. 

The  only  authority  which  has  been  called  to  the  attention  of  this 
court  which  seems  to  sustain  the  action  taken,  and  to  hold  that  such 
action  is  sufficient  to  confer  jurisdictioti,  is  the  case  of  Central  Trust 
Company  v.  Wabash,  St.  L.  &  P.  R.  R.  Co.  (C.  C.)  29  Fed.  623.  In 
view  of  the  criticism  which  judicial  authority  has  made  of  this  case 
and  the  decisions  which  havt  declared  a  contrary  rule,  the  Wabash  Case 
cannot  be  regarded  as  controlling.  High  judicial  authority  has  char- 
acterized the  decision  in  the  Wabash  Case  as  "sui  generis,"  and  de- 
clared it  to  be  "without  precedent"  and  "one  that  ought  not  to  be  fol- 
lowed." State  ex  rel.  Merriam  v.  Ross,  122  Mo.  435,  460,  25  S.  W. 
947,  23  L.  R.  A.  634.  The  petition  of  the  Metropolitan  Street  Rail- 
way Company  states  no  cause  of  action  against  anybody,  nor  does  it 
show  that  the  petitioner's  rights  have  been  impaired.  It  was  merely 
the  application  of  a  creditor  of  the  New  York  City  Railway  Company, 
which  feared  that  it  would  be  unable  to  pay  its  obligations,  requesting 
a  coiut  of  equity  to  take  over  its  property  and  carry  on  its  business. 
As  was  said  by  the  court  in  the  case  of  State  ex  rel.  Merriam  v.  Ross, 
122  Mo.  435,  25  S.  W.  947,  23  L.  R.  A.  534: 

"It  iB  Simply  a  petition  by  a  debtor  for  the  appointment  of  a  receiver  to 
manage  and  carry  on  Its  business,  so  that  Its  creditors  cannot  enforce  their 
legal  rights  in  the  courts  of  the  country,  and  not  a  petition  stating  a  cause  of 
action  either  at  law  or  in  equity,  In  which,  as  Incident  thereto,  a  receiver 
might  be  appointed.  The  filing  of  that  petition  no  more  constituted  an  actual 
controversy  between  contending  suitors  in  court  than  would  the  filing  of  a  copy 
of  the  Lord's  Prayer." 

In  the  case  of  State  v.  Ross,  supra,  the  authorities  upon  this  subject 
are  exhaustively  reviewed,  and  the  court  concluded  that  such  a  peti- 
tion was  insufficient  to  confer  jurisdiction  upon  a  court  In  Mer- 
chants' &  Manufacturers'  National  Bank  of  Detroit  v.  Kent  Circuit 
Judge,  43  Mich.  292,  6  N.  W.  627,  it  was  held  that  the  appointment  of 
a  receiver  when  there  is  no  suit  pending  concerning  the  property  of 
which  he  is  put  in  charge  is  void.  In  Jones  v.  Bank  of  Leadville,  10 
Colo.  464, 473, 17  Pac.  276,  the  court  said : 

k  "Hitherto  It  has  been  the  universally  accepted  opinion  that  courts  have  no 
Jurisdiction  to  appoint  a  receiver,  except  in  a  suit  pending  in  which  the  re- 
ceiver is  desired,  unless  In  cases  of  idiots,  lunatics,  and  infants,  which,  as  Lord 
Hardwl<&e  says  In  Ex  parte  Whitfield,  2  Atkins,  315,  is  'a  particalar  juris- 
diction.' *  *  *  To  hold  that  courts  of  equity  can  «itertain  Jurisdiction  to 
appoint  a  receiver  of  property  as  the  substantive  ground  and  ultimate  object 
and  purpose  of  the  suit,  on  the  petition  of  the  owner  of  the  property  to  be  con- 
trolled and  protected,  would  be  to  make  them  the  administrators  of  every  es- 
tate when  the  owners  thereof  seem  Incapable  or  unwilling  to  administer  them." 


Digitized  by 


Google 


Sup.  Ct.)  FEOPLB  T.  HBGEMAH.  261 

Further  support  for  the  doctrine  referred  to  in  these  cases  will  be 
found  in  the  case  of  Baker  against  Administrator,  32  111.  79;  Hardy 
V.  McClellan,  53  Miss.  .507;  In  re  Hancock,  27  Hun,  575;  Harwell 
V.  Potts,  80  Ala.  70 ;  Pressley  v.  Harrison,  102  Ind.  14,  1  N.  E.  188 ; 
Port  Huron  &  Gratiot  R.  Co.  v.  Judge  of  Ste.  Claire  Circuit,  31  Mich. 
456. 

There  being  no  legal  authority  for  the  extension  of  the  receivership 
to  the  defendant  ccxnpany  upon  its  own  application,  nor  for  the  ap- 
pointment of  receivers  upon  tiit  a{^lication  of  the  Morton  Trust  Com- 
pany, other  than  the  Wabash  Case,  which  has  since  been  repudiated, 
and  such  applications  being  insufficient  to  confer  jurisdiction  upon  the 
federal  court,  it  follows  that  such  action  was  without  jurisdiction  and 
void.  Being  without  jurisdiction,  it  presents  no  obstacle  in  the  way 
of  this  court  granting  the  motion  for  the  appointment  of  receivers. 
That  motion  is  therefore  granted. 

The  court  appoints  the  same  receivers  as  it  has  appointed  in  the  case 
of  the  New  York  City  Railway  Company,  and  subjects  them  to  the 
same  instructions  as  to  the  manner  of  af^lying  to  the  federal  court  to 
secure  the  possession  of  the  property  to  which,  under  the  law,  they 
are  dearly  entitled. 


PnOPLB  ▼.  HEGEMAN. 

(Supreme  Court,  Trial  Term,  New  York  County.    December  2,  190T.) 

L  IiiDHniixiiT  —  Motion  TO  Quash  —  iNBimnoiBiiOT  of  Evidinox  Bktobe 
Gband  Jubt. 

The  court  has  power  to  entertain  a  motion  to  quash  an  Indictment  for 
the  Insufficiency  of  the  eTidence  before  the  grand  Jury  and  to  grant  it  in 
a  proper  case. 

I  Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Indictment  and 
Information,  i  483.] 

2,  FOBOSBT — EI.KHEMTB   OV  QfTBRBB — STATUTES. 

Under  Pen.  Code,  i  515,  declaring  that  one  who,  with  intent  to  defraud. 
makes  a  false  entry  In  any  book  of  accounts,  is  guilty  of  forgery,  the  two 
essentials  to  constitute  forgery  are  the  making  of  the  false  entries  and  the 
Intent  in  so  doing  to  defraud. 

[Bd.  Note. — EH>r  cases  In  point,  see  Gent.  Dig.  vol.  28,  Forgery,  1.50.] 
I.  Crimiivai.  IiAW— Motive— Irtknt. 

A  motive  in  a  criminal  case  differs  from  an  intent,  and,  no  matter  wheth- 
er the  motive  be  good  or  bad,  if  the  presence  of  the  intent  required  to  cod- 
itltute  a  particular  unlawful  act  is  proved,  the  offense,  if  committed,  is 
complete. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law. 
H  21-24.] 

t  FoBOEBT — lNTEKT—"DErBAun"— Evidence. 

Under  Pen.  Code,  §  515,  providing  that  one  who,  with  intent  to  defraud, 
makes  a  false  entry  In  a  book  of  accounts,  shall  l>c  gullly  of  forgery,  and 
Mctions  71S,  721,  declaring  tliat,  where  an  intent  to  defraud  is  required, 
intent  to  defraud  any  person  or  association,  etc.,  is  sufficient,  proof  that 
the  pieaident  of  an  insurance  company  made  false  entries  in  the  company's 
books,  with  a  view  of  ezdndiug  from  the  annual  reports  to  the  state  in- 
(nrance  department  all  references  to  syndicate  operations  and  collateral 
loans,  is  not  alone  evidence  of  an  intent  to  defraud  essential  to  constitute 
torgery;  "d^rand"  Implying  the  obtaining  of  an  unconscionable  advan- 
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tage  to  one  party  or  the  usjiut  deprlTEtlMi  of  property  or  rigbts  belong- 
Ins  to  the  other. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  TOl.  23,  Forgery,  I  50. 

For  other  definitloni^  see  Words  and  Phrases,  toL  2,  pp.  1947- 1M0: 
ToL  8,  pp.  7631,  7632.] 

8.  Saicb— Fai^be  Entbies  iii  Books  or  Account. 

The  making  of  false  entries  In  corporate  books,  through  mistake  or 
with  a  purpose  to  accomplish  by  appropriate  flctltlouB  entries  a  proper 
bookkeeping  result,  or  to  deceive  some  one  with  no  purpose  at  profit 
either  contemplated  or  iMsslble,  Is  not  forgery;  but  the  making  of  false 
entries  In  corporate  books  with  a  rlew  to  conceal  the  evidence  of  a  crime 
already  committed  or  to  render  Its  detection  lmx>oeslble  or  more  difficult, 
or  to  facilitate  the  commission  of  a  future  crime,  or  to  defraud  creditors, 
present  or  prospective,  stockholders,  or  any  other  persons,  Is  a  forgery, 
under  Pen.  Code,  f  615,  defining  forgery  In  the  third  degree  as  the  mak- 
ing of  false  entries  In  books  of  account  with  intrant  to  defraud,  etc. 

«.  Baicb— Intent— Proof. 

Since  Intent  to  defraud  Is  essential  to  forgery  in  the  third  degree,  under 
Pen.  Code,  {  515,  It  must  affirmatively  appear  that  sufficient  evidence  to 
establish  the  Intent  or  to  Justify  the  inference  of  its  existence  has  been 
received  by  the  grand  jury,  in  order  to  authorize  it  to  return  an  indict- 
ment 

7.  Cbiuinai.  Law— Intent— Pboof. 

Where  an  act  becomes  criminal  only  through  the  ezistmce  of  a  specific 
intent,  the  Intent  must  be  proved,  and  proof  of  the  doing  of  the  act  is 
not  sufficient 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  toL  14,  Criminal  Law, 
11271.] 

&  Same. 

Where  the  facts  are  undisputed,  the  question  whether  the  evidence 
■bows  a  crime  as  charged  Is  a  question  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  14,  Criminal  Law, 
I  171B.1 

9.  IiiDicmiKNT  —  MonoN   to   Quash  —  InSTTnioiENOT   or    Evidence   Bkfobc 

Oband  Jubt. 

Evidence  before  the  grand  jury,  <ni  which  it  found  indictments  for  per- 
jury, held  not  so  Insufficient  as  to  require  that  the  Indictments  be  quash- 
ed on  motion. 

John  R.  Hegeman  was  indicted  for  forgery  and  perjury.  Indict- 
ments for  forgery  quashed  for  failure  of  Sie  evidence  to  disclose  an 
intent  to  defraud. 

William  Travers  Jerome,  Dist.  Atty.,  and  Isidor  J.  Kresel,  Asst. 
Dist.  Atty.,  for  the  People. 

John  G.  Milbum,  De  Lancey  NicoU,  R.  V.  Lindabury,  and  Morgan 
J.  O'Brien,  for  defendant. 

DOWLING,  J.  These  are  motions,  ten  in  number,  to  quash,  dis- 
miss, and  set  aside  a  like  number  of  indictments  found  by  the  grand 
jury  of  the  county  of  New  York  against  the  defendant,  John  R.  Hege- 
man, whereof  seven  are  ior  the  crime  of  forgery  in  the  third  degree 
and  three  are  for  the  crime  of  perjury,  upon  the  ground  of  the  insuffi- 
ciency of  the  evidence  before  the  grand  jury.  The  transactions  upon 
which  they  are  based,  as  shown  by  the  minutes  of  the  grand  jury,  are 
as  follows: 
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It  appears  that  for  a  number  of  years  it  was  the  practice  of  the  Met- 
ropolitan Life  Insurance  Company  to  transfer  certam  of  its  assets,  con- 
sisting of  collateral  loans  and  syndicate  participations,  on  the  30th  of 
December,  either  to  John  R,  Hegeman,  the  defendant,  who  was  the 
president  of  the  insurance  company,  or  to  Vermilye  &  Co.,  a  firm  of 
bankers,  and  about  the  2d  day  of  January  of  the  following  year  to  se- 
cure the  retransfer  of  these  assets  to  the  insurance  company.  The 
forgery  indictments  charge  that  some  of  the  book  entries  made  in  ac- 
cordance with  these  transactions  were  false  entries  and  made  by  the 
defendant  with  the  intent  to  defraud.  On  December  30,  1902,  the  in- 
surance cc»npany  was  carrying  on  its  books  and  actually  owned :  296 
shares  Federal  Trust  Company  stock;  temporary  loan  to  William  A. 
Read,  $200,000;  sundry  syndicate  participations,  $1,401,943.25;  sun- 
dry other  temporary  loans  to  George  P.  Sheldon,  James  P.  Moran,  and 
others,  aggregating  $138,055.  These  loans  were  all  secured  by  col- 
lateral. On  December  30,  1903,  the  defendant  gave  to  the  company 
his  check  on  the  National  Shoe  &  Leather  Bank  for  $138,055  to  take 
up  the  sundry  temporary  loans  above  referred  to,  which  ag^egated 
that  amount  The  receipt  of  this  check  was  entered  in  the  ledger,  and 
the  diedc  was  deposited  and  collected.  On  January  2,  1903,  f^e  loans 
were  received  back  by  the  insurance  company,  the  defendant  return- 
ing the  securities,  and  a  check  of  the  insurance  company  for  the  same 
amount,  $138,055,  being  given  to  the  defendant.  This  payment  of  Jan- 
uary 2d  was  entered  by  ^e  assistant  cashier  in  Cash  Book  Q ;  the  ag- 
gregate amount  being  distributed  in  the  entries  to  the  different  tempo- 
rary loans  which  it  represented.  The  form  of  the  entry  was  as  follbws : 
1003  29440 

Jany.  2  62  Temp.  Loan    Sheldon  4,000 

02  do  Moran  15,000 

82  do  U.  S.  Rlectrlc 88,000 

62  do  Crane   51,500 

62  do  Melghan   8,280 

62  do  Hlltner   25,000 

62  do  Hancock  1,275 

The  above  entries  of  January  2d  are  the  basis  of  the  charge  con- 
tained in  indictment  No.  93  (forgery).  That  indictment  charges  that 
these  entries  purported  to  indicate  that  the  Metropolitan  Life  Insur- 
ance Company  on  that  date  had  paid  to  the  persons  named  the  sums 
set  opposite  their  names  as  loans  to  the  said  persons ;  whereas  in  truth 
and  in  fact  the  insurance  company  did  not  on  that  date  pay  to  the  said 
persons  any  sums  whatsoever. 

On  December  30,  1903,  the  insurance  company  delivered  to  Ver- 
milye &  Co.  certificates  for  396  shares  of  Federal  Trust  Company 
stock,  and  the  collateral  securing  the  $300,000  call  loan  of  William  A. 
Read,  accompanied  t^  the  following  letter  signed  by  the  defendant: 

"Gentlemen :  The  bearer  will  hand  yon  296  shares  of  Federal  Trust  Com- 
panr  stock,  with  receipted  bill  for  same  amounting  to  $60,256.  This  1b  sold  to 
Ton  on  the  understanding  that  you  are  to  resell  It  to  us  on  January  2,  1903, 
we  paying  you  the  same  price.  Also  inclosed  find  collateral  for  account  of 
William  A.  Read,  for  which  please  send  us  check  for  $200,000.  Whatever  part 
of  this  or  all  you  would  like  back  on  January  2,  1903,  advise  us  of  at  your 
conTenience.  To-morrow  we  will  send  you  certain  papers  as  heretofore  ad- 
Tlaed  in  detail  mtd  receive  from  you  check  for  $1,401,943.25.    We  will  send  you 


Digitized  by 


Google 


264  107  NBW  YORK  SUFPLBMBNT  (Sup.  Ct. 

and  141  New  York  SUta  Raportor 

oar  cbei^  at  the  eame  time  an  deposit  account  for  $600,000.  On  Jannaiy  2, 
190S,  we  will  rererae  this,  sending  you  our  cbeCk  for  $1,401,943.25,  and  draw- 
ing on  deposit  account  for  $600,000.  Wbatever  Interest  may  be  involved  in  tliUi 
pleaae  make  us  an  account  of  after  the  transactions  are  over. 

"Yours  very  truly,  John  R.  Hegemau,  President" 

On  the  same  day  VermUye  &  Co.  delivered  to  the  insurance  c»m- 
pany  their  check  for  $260,256.  On  the  foUowiMf  day,  December  31, 
1902,  the  company  also  delivered  to  Vermilye  &  C».  the  papers  in  ccwi- 
nection  with  the  company's  interests  or  participations  in  four  syndi- 
cates, namely,  the  National  Shoe  &  Leather  B^ik  syndicate,  $27,000 ; 
Omaha  &  Sioux  City  syndicate,  $800,000 ;  Pittsburgh  &  Toledo  syndi- 
cate, $150,000;  and  San  Francisco  Street  Railway  syndicate,  $424,- 
943.26 — aggregating  $1,401,943.25.  For  these  papers  the  company 
received  the  check  of  Vermilye  &  Co.  for  $1,401,943.25.  On  January 
2,  1903,  the  insurance  company  delivered  to  Vermilye  &  Co.  two 
checks,  signed  by  the  company  and  dravirn  to  the  order  of  Vermilye  & 
Co.,  (me  for  $1,401,943.25  and  the  other  for  $60,256.  On  the  same 
day,  in  accordance  with  the  request  of  the  defendant  accompanying  the 
checks,  Vermilye  &  Co.  returned  to  the  insurance  company  the  syndi- 
cate participation  papers  and  the  Federal  Trust  Company  stock  certifi- 
cates. When  the  transfer  of  the  syndicate  papers  to  Vermilye  &  Co. 
was  made,  on  December  31,  1902,  the  assistant  cashier  of  the  insur- 
ance company  entered  in  Cash  Book  Q  the  receipt  of  the  amount  paid 
by  Vermilye  &  Co.  distributed  to  the  four  syndicate  participations 
which  it  represented.  These  entries  were  posted  by  the  same  assistant 
cashier  in  Ledger  E  in  the  following  form: 

Omaha  &  Slouz  City  Extension  Synd.  C!o. : 
1902 
Dec.  31,  Cash  81 $800,000 

Pittsburgh  Toledo  Syndicate: 

1902 
Dea  81,  Cash  84 $150,000 

The  National  Shoe  &  Leather  Bank  Syndicate; 
1902 
Dec.  81,  Cash  84 $27,000 

San  Francisco  Street  Railway  Syndicate: 
1902 
Dec.  81.  Cash  84 $424,04SJB 

The  four  entries  given  above  on  December  31,  1902,  are  the  basis, 
respectively,  of  indictments  Nos.  96,  97,  98,  and  99  (forgery).  These 
indictments  charge  that  said  entries  purported  to  indicate  tiiat  on  the 
31st  day  of  December,  1901^,  the  insurance  company  had  scdd  the  said 
investments  for  the  stmis  stated  and  received  the  said  sttms  of  money 
therefor ;  whereas  in  truth  and  in  fact  the  company  had  not  sold  said 
investments  or  received  the  said  sums,  or  any  sum,  therefor. 

On  December  31,  1903,  in  a  similar  manner,  sundry  collateral  loans 
aggregating  $359,475  were  transferred  by  the  insurance  company  to 
the  defendant ;  the  defendant  giving  the  insurance  company  his  check 
for  that  amount,  which  check  was  deposited  and  collected.  On  Janu- 
ary 2, 1904,  the  loans  were  retransferred  by  the  defendant  to  the  insur- 
ance company ;  the  insurance  company  giving  its  check  therefor.  The 
payment  by  the  insurance  company  to  the  defendant  on  January  2d  was 
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entered  by  the  assistant  cashier  in  Cash  Book  R,  distributed  to  the  va- 
rious temporary  loans  which  it  represented.  The  entries  were  in  the 
same  form  as  tiiose  of  the  previous  year.  These  entries  in  Cash  Book 
R  under  date  of  January  2,  1904,  are  the  basis  of  the  forgery  charge 
contained  in  indictment  No.  95. 

On  December  30,  1904,  the  insurance  company  was  carrying  sundry 
temporary  loans  amounting  to  $1,492,875.  On  that  day  these  loans 
were  transferred  to  Vermilye  &  Co. ;  die  insurance  company  receiving 
their  check  for  the  aggregate  amount.  This  check  was  deposited  and 
collected  by  the  insurance  company.  On  January  3,  1905,  the  loans 
were  retransferred  to  the  insurance  company ;  the  insurance  cwnpany 
giving  Vermilye  &  Co.  its  check  for  the  aggregate  amount.  This  pay- 
ment on  January  3,  1905,  was  entered  by  the  assistant  cashier  in  Cash 
Book  S,  distributed  to  the  different  temporary  loans  which  it  repre- 
sented. The  entries  were  similar  to  the  entries  of  the  two  previous 
years.  These  entries  of  January  3,  1906,  are  the  basis  of  the  forgery 
charge  contained  in  indictment  No.  94. 

The  perjury  indictments  (Nos.  100,  101  and  102)  are  based  upon 
Ae  inclusion  in  the  annual  reports  for  the  years  1902,  1903, 'and  1904 
of  the  Metropolitan  Life  Insurance  Company  to  the  State  Superintend- 
ent of  Insurance,  verified  by  the  defendant,  of  certain  statements  in  ef- 
fect asserting  the  validity  of  the  end  of  the  year  transactions  with 
H^feman  and  Vermilye  &  Co. ;  on  the  omission  of  any  reference  to 
syndicate  participations  or  loans  made  on  collateral ;  and,  furthermore, 
upon  the  statement  in  said  reports  that  there  were  no  sums,  except  a 
specified  amount,  not  drawing  iiiterest,  when  in  fact  there  were  two 
additional  deposits  of  $100,000  each  on  which  no  interest  was  being 
paid  during  said  years. 

The  prosecution  concedes  the  power  of  the  court  to  entertain  these 
motions ;  nor  can  its  power  to  dismiss  in  a  proper  case  be  questioned, 
in  view  of  the  decisions  m  People  v.  Glen,  173  N.  Y.  395,  66  N.  E. 
112,  and  People  v.  Sexton,  187  N.  Y.  495,  80  N.  E.  396. 

Approaching  in  the  first  instance  the  consideration  of  the  forgery 
indictments,  there  are  many  contentions  raised  on  the  defendant's  be- 
half. It  is  claimed  that  he  has  not  been  sufficiently  connected  with  the 
maldng  of  tiie  entries  in  question  to  justify  his  being  held  responsible 
therefor.  While  it  is  true  that  there  is  some  indefiniteness  in  tiie  testi- 
mony of  some  of  the  witnesses  as  to  who  directed  the  making  of  the 
entries  in  questicm,  yet  it  does  appear  that  defendant  had  personal 
charge  of  all  the  year-end  transactions  and  alone  could  furnish  the  in- 
formation upon  which  the  entries  were  made,  and  the  witness  Ecker 
testifies  positively  that  the  defendant  directed  the  entries  to  be  made 
in  the  books.  I  am  of  the  opinion  that  there  was  sufficient  evidence  be- 
fore the  grand  jury  to  justify  the  finding  that  the  defendant  was  tiie 
official  who  had  given  the  directions  for  me  making  of  these  entries. 

As  to  the  validity  of  the  year-end  transactions  (and  this  term  may 
be  used  throughout  to  designate  those  transfers  and  retransfers  by 
which  it  was  sought  to  pass  title  to  both  loans  and  syndicate  transac- 
ioBs  and  reacquire  the  same)  a  question  is  raised  which  is  not  free 
from  doubt.  It  appears  from  the  testimony  of  both  parties  to  these 
(nmsactions — ^i.  e.,  the  officers  of  the  company  and  Vermilye  &  Co. — 
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that  they  regarded  it  as  an  actual  transfer  of  the  loans  and  syndicate 
participations  to  Vermilye  &  Co.  when  made  to  them  and  to  Hegeman 
when  made  to  him.  although  confessedly  there  was  an  actual  agree- 
ment to  retransfer  the  loans  and  syndicate  participati<ms  to  the  com- 
pany after  January  1st.  But  what,  to  some  extent  at  least,  negatives 
this  claim  of  an  actual  bona  fide  sale  and  resale,  is  the  fact  liiat  in  the 
purchase  of  these  loans  Vermilye  &  Co.  made  no  examination  of  the 
collateral  and  relied  on  the  responsibility  of  the  company,  that  Ver- 
milye &  Co.  never  received  the  interest  accumulating  on  these  loans 
during  the  few  days  they  were  in  their  possession,  and  that  Vermilye 
&  Co.  charged  and  received  interest  on  the  amount  they  paid  on  their 
alleged  purchase  until  they  retransferred  the  same.  But  it  is  unneces- 
sary, in  view  of  the  conclusions  later  expressed,  to  decide  whether  or 
not,  upon  the  testimony  before  the  grand  jury,  these  transactions  were 
valid  sales.  Of  course,  if  they  were,  the  indictments  would  fall,  as 
in  that  event  the  entries  would  not  be  false. 

But,  even  conceding  these  entries  to  be  false  or  deceptive,  in  my 
opinion  the  indictments  for  forgery  cannot  be  sustained  by  any  evi- 
dence submitted  to  the  grand  Jury.  These  indictments  are  found  un- 
der section  515  of  the  Penal  Code,  whidi  is  as  follows : 

"A  person  who,  with  Intent  to  defraud  or  to  conceal  any  larceny  or  mlsapiwo- 
prtatlon  by  any  person  of  any  money  or  property,  either  (1)  alters,  erases,  ob- 
literates or  destroys  an  aocount,  book  of  accounts,  record  or  writing,  belonging 
to  or  appertaining  to  the  business  of  a  corporati(Mi,  assodatlon,  public  office  or 
officer,  partnership  or  individual;  or  (2)  makes  a  false  entry  in  any  such  ac- 
count or  book  of  accounts ;  or  (3)  willfully  omits  to  make  true  entry  of  any  ma- 
terial particular  in  any  such  account  or  book  of  accounts  made,  written  or  kept 
by  blm  under  bis  direction.  Is  gnllty  of  forgery  In  the  third  degree." 

These  indictments  fall  Avithin  the  provisions  of  subdivision  2  hereof. 
It  thus  appears  that  the  two  essentials  to  constitute  a  crime  under  this 
section  are  (a)  the  making  of  a  false  entry  under  the  direction  of  de- 
fendant and  (b)  the  intent  in  so  doing  to  defraud.  Conceding,  for 
the  purposes  of  this  determination,  the  falsity  of  these  entries,  where 
is  there  any  evidence  in  the  mass  of  testimony  taken  before  the  grand 
jury  of  any  intent  to  defraud  ?  Where  is  the  evidence  from  which  an 
intent  to  defraud  can  be  inferred,  even  remotely?  Who  was  to  be  de- 
frauded? Who  was  to  profit  by  the  defrauding?  Of  what  could  any 
one  be  defrauded?  The  learned  and  exhaustive  brief  of  the  district 
attorney  contains  no  answer  to  these  questions,  nor  is  an  answer  to  be 
found  anywhere  in  the  records  sumnitted  herewidi.  I  have  read 
carefully  every  line  of  testimony  submitted  to  the  grand  jury,  and 
there  is  nowhere  a  suggestion  of  a  criminal  intent  in  anyttiing  tiiat 
was  done.  A  motive  is  plainly  apparent,  and  in  fact  it  appears  by 
the  testimony  of  several  witnesses,  and  that  was  to  show  by  the  annual 
reports  that  the  Metropolitan  Life  Insurance  Company  was  not  a  loan- 
ing company,  or,  as  one  of  the  witnesses  put  it,  the  officers  did  not  de- 
sire to  have  it  known  that  they  were  loaning  on  collateral,  as  otherwise 
they  would  be  overwhelmed  with  applications  for  loans  on  collateral, 
and  they  would  have  to  install  a  special  service  if  they  made  such  loans 
generally,  while  their  policy  was,  as  they  phrased  it,  "to  keep  away 
from  everything  in  connection  wilJi  the  stock  ticker."    But  a  motive  in 
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a  criminal  case  differs  widely  from  an  intent  Here  the  motive  cer- 
tainly was  not  criminal.  However,  no  matter  whether  the  motive  be 
good  or  bad,  if  the  presence  of  the  intent  required  to  constitute  a  par- 
ticular unlawful  act  is  either  proved  or  implied,  the  offense,  if  commit- 
ted, is  complete.  But  was  the  intent  an  unlawful  one?  The  intent,  ob- 
viously, was  to  exclude  from  the  annual  reports  all  references  boUi  to 
syndicate  operations  and  collateral  loans,  that  it  might  not  appear  that 
the  company  was  investing  any  money  whatever  therein,  and  to  accom- 
plish this  by  having  a  sale  and  resale  of  these  securities ;  the  sale  tak- 
ing place  before  December  3lst,  and  the  resale  after  January  1st  But 
wherein  does  this  constitute  an  attempt  to  defraud? 

There  is,  perhaps,  no  legal  term  which  has  given  rise  to  more  vary- 
ing definitions  than  "defraud."  Some  of  these  definitions  may  show 
how  wide  a  range  they  have  taken : 

"To  defraud  Is  to  withhold  from  another  that  which  Is  Justly  due  him,  or  to 
deprive  him  of  a  right  by  deception  or  artifice."    Burdlck  y.  Post,  12  Barb.  168. 

"Tbe  term  'defraud'  means  to  deprive  of  a  right,  either  by  obtaining  some- 
thing by  deception  or  artifice,  or  by  taking  something  wrongfully,  without  the 
knowledge  or  consent  of  the  owner."  People  r.  Wlman,  85  Hun,  820,  82  N.  Y. 
Supp.  1037. 

"Hie  taak,  often  pronounced  to  be  ImpoBsible,  of  exhaustively  defining 
fraud,  will  not  be  here  attempted.  It  is  enough  to  say  that  fraud  in  a  general 
aeose  is  the  deceitful,  unlawful  appropriation  of  the  property  of  another,  and 
a  fraudulent  Intoit  is  the  intent  to  efFect  such  appropriation."  Wharton  oa 
Orlmlnal  Law,  I  124. 

"To  deprive  of  somettilng  dishonestly  Is  to  defraud."  Herman  v.  United 
States,  116  Fed.  330,  03  C.  0.  A.  570. 

"TTo  defraud  is  to  cheat,  to  deprive  another  of  a  right  to  withhold  wrongful- 
ly what  la  due  to  him,  or  to  prevent  him  wrongfully  from  obtaining  what  he 
may  justly  claim.  To  defraud  implies  or  includes  all  acts,  omissions,  and  con- 
ceabnoits  which  involve  a  breach  of  legal  or  equitable  duty,  trust  or  confi- 
dence generally  reposed,  and  are  injurious  to  another,  or  by  which  an  undue 
and  unconscionable  advantage  is  taken  of  another."  9  Am.  &  E^.  Ency.  Iiaw 
(2d  Ed.)  p.  180. 

'*ro  defrand  is  to  deprive  of  some  right  Interest  or  property  by  deceitful 
devices;  to  withhold  from  wrongfully;  to  Injure  by  embezzlement;  to  cheat; 
to  overreach ;  to  withhold  from  another  that  which  is  Justly  due  to  him,  or 
to  deprive  him  of  a  right  by  deception  or  artifice;  to  deprive  of  a  right  by 
withholding  from  anotlier  by  indirection  or  device  that  which  he  has  a  right  to 
dalm  or  obtain ;  to  deprive  of  something  dishonestly."    13  Cyc.  p.  706. 

An  examination  of  the  cases  upon  which  these  definitions  are  based 
d<»i(»istrates  that  the  term  "defraud"  implies  in  every  case  the  ob- 
taining of  an  unconscionable  advantage  to  one  party  or  the  imjust 
deprivation  of  jwoperty  or  rights  belonging  to  tiie  other.  It  is,  of 
course,  not  essential  to  the  existence  of  an  intent  to  defraud  that  the 
design  should  be  to  deprive  some  one  of  personal  or  real  property.  It 
may  as  well  exist  in  the  design  to  deprive  sane  one  of  a  right.  Nor 
is  it  necessary  to  have  in  mind  the  defrauding  of  a  particular  person, 
if  the  consequences  of  the  act  would  necessarily  or  might  possibly  be 
to  defraud  any  person.  But  there  must  be  at  all  events  a  possibility  of 
some  person  being  defrauded  of  something.  The  crime  involves  moral 
turpitude.  Section  718  of  the  Penal  Code  renders  it  unnecessary  to 
aver  or  prove  an  intent  to  defraud  any  particular  person ;  but  by  sec- 
tion 721,  Pen.  Code,  it  suffices  if  the  mtent  appears  to  defraud  any 
person,  association,  or  body  politic  or  corporation  whatsoever.    This  is 
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in  accord  with  an  early  rule  enunciated  by  Lord  Chief  Justice  Tindale, 
5  Car  &  P.  266,  dted  with  approval  by  the  United  States  Circuit  Court 
of  Appeals  in  Horman  v.  United  States,  116  Fed.  352,  53  C.  C.  A. 
572,  as  follows: 

"Where  a  statute  directs  that  In  order  to  complete  an  offense  It  must  bsre 
been  with  iuteut  to  injnre  or  defraud  any  person,  there  is  no  oocaalon  that  asf 
malice  or  llI-wlU  should  subsist  against  the  person  whose  property  ia  so  de- 
stroyed. It  Is  a  malicious  act  In  contemplation  of  law  wbeai  a  man  willfully 
does  that  which  Is  illegal  and  which  in  its  necessary  consequence  must  injure 
bis  neighbor." 

No  such  intent  appears  here  as  brings  the  case  within  the  scope  of 
section  721.  The  mere  making  of  a  false  entry  in  corporate  books  is 
not  under  the  present  state  of  our  law  a  crime.  Such  an  entry  might 
be  made  in  various  ways  and  for  various  purposes.  It  might  be  made 
(a)  through  mistake;  (b)  to  accomplish  by  appropriate  fictitious  en- 
tries a  proper  bookkeeping  result;  (c)  to  conceal  the  evidence  of  i 
crime  already  committed  or  to  render  its  detection  impossible  or  more 
diiHcult;  (d)  to  facilitate  the  commission  of  a  future  crime;  (e)  to 
defraud  creditors,  present  or  prospective,  stockholders  or  any  other 
person;  (f)  to  deceive  some  one  with  no  purpose  of  gain,  profit,  or 
advantage,  either  contemplated  or  possible  of  accomplishment 

Under  the  reasoning  of  the  decision  in  Phelps  v.  People,  72  N.  Y. 
371,  and  similar  cases,  subdivisions  "a,"  "b,"  and  "f,"  would  not  be 
criminal.  Subdivision  "c"  would  come  under  the  phraseology  "to  con- 
ceal any  larceny  or  misappropriation  by  any  person  of  any  money  or 
property."  Subdivisions  d"  and  "e"  would  ccwne  within  the  phrase 
"with  intent  to  defraud."  The  mere  intent  to  deceive  is  not  criminal; 
otherwise,  any  false  entry  knowingly  made  in  the  books  of  account  of 
a  corporation,  no  matter  how  trivial,  immaterial,  irrelevant,  and  harm- 
less, would  be  a  crime.  That  the  Penal  Code  recognizes  the  distinc- 
tion between  an  "intent  to  defraud"  and  an  "intent  to  deceive"  clearly 
appears  from  an  examination  of  sections  691  and  592  thereof.  In  the 
case  at  bar  it  does  not  even  appear  that  any  (Mie  has  been  deceived. 
There  is  some  suggestion  that  the  state  department  of  insurance  may 
have  been  deceived ;  but  there  is  no  such  proof  in  the  case.  On  the 
contrary,  these  year-end  transactions  had  been  going  on  in  the  same 
way  for  many  years.  The  entries  showing  the  transfers  in  December 
and  the  retransfers  in  January  appeared  annually,  with  no  concealment 
whatever.  The  securities  deposited  as  collateral  for  the  loans  and  the 
syndicate  participation  certificates  or  bonds  were  in  the  possession  of 
the  company  continuously,  except  during  the  few  days  Hegeman  or 
Vermilye  &  Co.  held  them  under  the  transfers.  The  checks  received 
and  delivered  were  entered  in  the  check  and  bank  books.  There  is  no 
proof  that  the  loans  were  not  amply  secured  by  collateral,  nor  that  the 
interest  was  not  sufficient,  nor  that  in  any  way  the  transaction  was 
unlawful.  The  loans,  as  a  rnatter  of  fact,  have  been  shown  by  the 
testimony  to  have  all  been  paid  in  full,  nor  is  there  any  claim  that  the 
syndicate  participations  were  unlawful,  productive  of  loss,  or  even 
suspicious.  There  is  no  contention  that  the  Metropolitan  Life  Insur- 
ance Company  had  not  the  right  to  lawfully  loan  money  oa  collateral 
or  to  invest  in  these  syndicate  operations.    The  company  has,  upon  the 
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proof,  lost  nothing  by  any  of  these  operations,  nor  could  it  have  lost 
anything. 

The  dement  of  intent  to  defraud  being  essential  to  the  crime  of 
forgery  in  the  third  degree,  it  must  affirmatively  appear  that  sufficient 
evidence  to  establish  the  intent  or  to  justify  the  inference  of  its  exist- 
ence has  been  received  by  the  grand  jury.  "Where  an  act  becomes 
criminal  only  through  the  existence  of  a  specific  intent,  such  intent 
must  be  proven,  or  the  oflfense  is  not  proven."  State  v.  King,  86  N. 
C.  603.  It  is  a  general  principle  of  evidence  that  a  man  shall  be  taken 
to  intend  that  which  he  does,  or  which  is  the  immediate  and  natural 
consequence  of  his  act.  But,  where  an  act  in  itself  indifferent  becomes 
criminal  if  it  be  done  with  a  particular  intent,  then  the  intent  must 
be  allied  and  proved."  Miller  v.  The  People,  6  Barb.  204.  "It  is  the 
criminal  mind  and  purpose  going  with  the  act  which  distinguishes  the 
criminal  trespass  from  a  mere  civil  injury."  People  ex  rel.  Perkins 
T.  Moss,  187  N.  Y.  420,  80  N.  E.  386.  "It  is  elementary,  when  a  spe- 
cific intent  is  required  to  make  an  act  an  offense,  that  the  doing  of  the 
act  does  not  raise  a  presumption  that  it  was  done  with  the  specific 
intent"  Lawson  on  Presumptive  Evidence,  472,  cited  with  approval 
by  the  Court  of  Appeals  in  People  v.  Plauth,  100  N.  Y.  592,  3  N.  E. 
790,  53  Am.  Rep.  236.  The  facts  being  undisputed,  the  question 
whether  the  evidence  shows  the  commission  of  a  crime  as  charged  is 
a  question  of  law,  and  in  that  is  involved  necessarily  the  question 
whether  one  of  the  essential  elements  of  the  crime  of  forgery  in  the 
third  d^^ee,  the  intent  to  defraud,  has  been  established,  necessarily  or 
by  implication. 

Having  reached  the  conclusion  that,  not  only  has  no  intent  to  de- 
fraud been  proven  by  the  testimony  taken  before  the  grand  jury,  but 
that  from  such  testimony  no  intent  to  defraud  can  be  inferred,  the  mo- 
tion to  quash  the  indictments  for  forgery  is  granted. 

With  respect  to  the  indictments  for  perjury  a  different  situation  ex- 
ists. I  believe  that  the  question  of  whether  or  not  the  year-end  trans- 
actions constituted  actual  sales  is  a  question  which  cannot  be  neces- 
sarily determined  as  a  matter  of  law  upon  the  present  state  of  the  cvt 
idence,  and  I  have  expressly  withheld  its  determination  in  disposing  of 
the  other  motions.  In  any  event,  I  am  unable  to  say  that  as  a  matter 
of  law,  upon  the  proof  before  the  grand  jury,  these  transactions  con- 
stituted actual  sales.  In  the  present  state  of  the  proof  the  statements 
in  the  annual  reports  as  to  the  amount  of  noninterest-bearing  funds 
of  the  Metropolitan  Life  Insurance  Company  were  not  correct. 
Whether  these  statements  were  actually  false,  whether  they  were  ma- 
terial, and,  if  so,  whether  they  were  knowingly  and  corruptly  made, 
are  questions  which  cannot  be  disposed  of  upon  this  motion,  but  must 
await  a  trial  of  the  indictments  for  perjury;  for  there  are  facts  both 
claimed  and  conceded  which  were  brought  to  the  attention  of  the  grand 
jury  whidi  are  relevant  to  the  charges  of  perjury  and  not  to  those  of 
forgery,  and  which  upon  the  present  state  of  the  proof  do  not  justify 
the  dismissal  of  the  former. 
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STUROIS  V.  FIFTH  AVE.  COACH  CO. 
(Supreme  Court,  Appellate  Division,  First  D^mrtment    December  6,  1907.) 

1.  Pleadino— ADiasaiORs— Pkbsoitai,  Ihjctibb. 

The  failure  to  deny  an  allegation,  In  a  complaint  for  personal  lnjnrle» 
sustained  by  a  passenger  on  a  stagecoadi,  that  def^idant  was  operating  a 
line  of  stagecoaches,  admits  that  defendant  was  operating  such  a  line,  but 
not  that  it  was  operating  the  coach  by  which  plaintlfl  was  traveling  when 
Injured. 

[Ed.  Nota— For  casea  in  point,  see  Cent  Dig.  toL  89,  Pleading,  H  270- 
276.] 

2.  Oabbiers— Oabbiaqb  or  Pasbenqebs— Pxrsorai.  Irjubibs— Evidbrob. 

In  an  action  for  Injuries  to  a  passenger  against  a  carrier  who  maintains 
a  system  of  reporting  by  employes  of  accidents  and  of  claims  against  It 
therefor,  the  carrier  may  show  that  Its  employte  did  not  report  to  it  the 
happening  of  any  accident  and  that  the  first  notice  of  the  claim  was 
from  plaintiff. 

8.  WiTNEsaKS— CoRTBADionoR— Cbboibilitt. 

In  an  action  for  Injuries  to  a  passenger  on  a  stagecoach,  plaintiff  tee- 
tified  that  she  was  Injured  In  March,  and  that  she  put  the  claim  In  the 
hands  of  an  attorney  shortly  afterward.  The  attorney  did  not  present 
the  claim  until  May.  Held,  that  evidence  of  defe&dant's  claim  agent  as 
to  when  plaintiff  first  made  a  claim  arising  out  of  her  alleged  accident 
was  Inadmissible  to  contradict  plaintiff  and  affect  her  credibility. 

[Ed.  Nota — For  cases  In  point,  see  Cent  Dig.  vol.  SO,  Witnesses)  1 1277.} 

4.  EviDEwoK— Opiwiok  Evidkhoe— CoNOLrrsioNS. 

Testimony  of  a  witness,  having  knowledge  that  there  Is  a  stagecoa<di 
line  on  a  certain  street  as  to  whether  there  Is  any  other  such  line  on  the 
street  Is.  not  objectionable  as  a  conclnsdon. 

[Ed.  Note. — ^For  cases  In  point;  see  Cent  Dig.  vol.  20,  Evidence,  H 
2149-2185.] 

Af^al  from  Trial  Term,  New  York  County. 

Action  by  Marion  Sturgis  against  the  Fiftii  Avenue  Coach  Com- 
pany for  personal  injuries  while  a  passenger  on  a  stagecoach.  From 
a  judgment  for  defendant  and  frran  an  order  den3ring  plaintiff's  mo- 
tion for  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  LAM- 
BERT, LAUGHLIN,  and  HOUGHTON,  JJ. 

Lewis  L.  Delafield,  for  appellant 
George  S.  Wing,  for  respondent 

HOUGHTON,  J.  The  plaintiff  claims  to  have  been  injured  wWle 
riding  as  a  passenger  in  one  of  defendant's  stagecoaches,  by  the  neg- 
ligent shutting  of  the  door  by  the  driver.  The  issues  litigated  upon 
the  trial  not  only  embraced  defendant's  negligence  and  plaintiff's  lack 
of  contributory  negligence,  but  whether  or  not  plaintiff  received  any 
injuries  at  all  in  any  stagecoach,  or,  if  she  did,  whether  or  not  it 
was  in  one  belonging  to  this  defendant  By  its  failure  to  deny  the 
allegation,  defendant  admitted  that  it  was  operating  a  stage  line  for 
the  carriage  of  passengers  on  Fifth  avenue,  in  the  city  of  New  York ; 
but  it  did  not  admit  that  it  was  operating  the  one  by  which  plaintiff 
was  traveling  as  a  passenger.    The  jury  found  a  verdict  for  the  de- 
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fendant,  and  the  plaintiff  appeals,  and  urges  exceptions  to  the  admis- 
sion and  exclusion  of  evidence  which  we  think  are  well  taken. 

Defendant  maintains  a  system  of  reporting  by  employes  of  ac- 
cidents and  of  claims  made  against  it  therefor.  The  defendant  called 
as  a  witness  the  assistant  manager  of  its  claim  department,  and  asked 
him  when  plaintiff  first  made  a  claim  arising  out  of  her  alleged  ac- 
cident, and  against  plaintiff's  objection  the  evidence  was  allowed,  on 
the  p"ound  that  it  tended  to  contradict  the  plaintiff  and  affected  her 
credibility.  The  accident  was  claimed  to  have  occurred  in  March, 
and  the  claim,  in  the  form  of  a  letter  from  plaintiff's  attorney  to 
defendant's  attorney,  was  not  made  until  the  May  following.  The 
plaintiff  had  not  testified  that  she  presented  any  claim  before  May. 
She  did  testify  that  she  put  the  claim  in  the  hands  of  her  attorney 
shortiy  after  iht  accident.  There  was  no  reason,  therefore,  for  ad- 
mitting the  evidence  to  contradict  anything  tiiat  plaintiff  had  testified 
to. 

It  was  proper  to  permit  defendant  to  prove  that  its  employes  did 
not  report  to  it  the  happening  of  any  accident,  and,  if  its  first  knowl- 
edge of  the  happening  of  an  accident  came  through  a  notice  of  claim 
from  plaintiff,  to  prove  that  fact.  The  rule  permitting  a  transporta- 
tion corporation,  which  has  adopted  a  system  of  reporting  accidents 
by  its  employes,  to  prove  that  it  received  no  notice  of  the  happening 
of  the  accident  at  the  time  when  it  is  alleged  to  have  occurred,  has 
been  adopted  from  the  necessities  of  the  situation.  Accidents  and 
employes  of  such  corporations  are  both  numerous.  A  report  by  an 
employe  that  an  accident  has  happened  upon  his  car  or  vehicle  enables 
the  defendant  to  investigate  it  at  once  and  to  ascertain  who  the  wit- 
nesses are  and  to  what  facts  they  can  testify.  Lack  of  report  does 
not  prove  absence  of  accident.  'The  only  probative  force  of  lack  of 
report  is  to  excuse  the  defendant  from  calling  witnesses  who  might 
explain  the  situation  or  contradict  the  testimony  of  those  produced 
by  a  plaintiff.  Never  having  had  any  report  that  an  accident  has 
happened,  the  defendant  does  not  know  what  driver,  or  motorman, 
or  conductor  to  call  as  a  witness ;  and  it  can  prove  the  lack  of  report 
for  the  purpose  of  excusing  itself  from  the  imputation  of  not  having 
called  witnesses  who  might  have  explained  the  situation. 

Long  and  imexplained  delay  in  making  any  claim  on  the  part  of  a 
plaintiff  of  the  happening  of  an  accident  might,  under  certain  cir- 
cumstances, be  taken  as  indicating  that  the  claimed  accident  never 
occurred.  No  such  situation  existed,  however,  on  the  part  of  this 
plaintiff.  She  placed  the  clium  in  the  hands  of  her  attorney  at  once,, 
and  it  did  not  affect  her  credibility  or  tend  to  contradict  her  that  the 
attorney  delayed  presenting  the  claim  to  the  defendant. 

In  addition,  the  plaintiff  asked  a  witness,  an  employe  of  defendant 
and  familiar  with  the  situation,  whether  at  the  time  of  the  accident 
there  was  any  stage  line  running  on  Fifth  avenue  other  than  the  one 
operated  by  defendant.  The  answer  was  excluded,  on  the  ground 
that  it  called  for  the  conclusion  of  the  witness.  The  witness  knew 
that  defendant  was  so  operating  a  stage  line,  and  whether  or  not  any 
other  line  of  stages  was  being  regularly  operated  up  and  down  the 
avenue  was  a  fact  which  he  could  state,  if  he  knew.    The  evidence 
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was  material,  because  defendant  insisted  upon  the  trial  that,  if  plain- 
tiff was  injured  at  all,  she  was  hurt  in  the  stage  of  some  other  line 
than  its  own.  The  error  was  not  cured  by  the  equivocal  testimony 
which  the  witness  was  subsequently  permitted  to  give. 

The  errors  we  have  pointed  out  were  material,  and  may  have  affect- 
ed the  verdict  of  the  jury. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  atnde  the  event 

PATTERSON,  P.  J.,  and  McLAUGHLIN  and  LAMBERT,  JJ., 
concur.    I«AUGHLIN,  J.,  concurs  in  result 


GAVIN  T.  NBW  YORK  CONTRACTING  CO.,  PENNSYLVANIA  TERMINAIi. 
(Supreme  Ooort  Appellate  Division,  Flist  Department    December  6,  1907.) 

1.  DiSOOTEBT— COBPOKATI  OlTiaiaS— SOOFI  AHD  BXTBHT. 

Where,  In  an  action  against  a  corporation  for  Injnrles  to  an  employe, 
the  negligence  charged  was  failore  to  fomlsb  plaintiff  a  safe  place  to 
work,  in  that  defendant's  locomotive,  trades,  roadbed,  and  embankments 
were  not  In  proper  condition,  failure  to  employ  competent  fellow  work- 
men and  to  adopt  mles  for  the  guidance  of  its  workmen,  and  that  some 
person  exercising  acts  of  superintendence  was  guilty  of  negligence.  It  was 
proper,  under  an  order  for  the  examination  of  defendant  through  its  sec- 
retary before  trial,  for  plaintiff  to  Interrogate  the  witness  on  matters 
within  his  knowledge  pertaining  to  the  charges  of  negligence  set  forth  in 
the  complaint 

[Ed.  Note. — For  cases  bi  point  see  Cent  Dig.  toL  16,  Discovery,  H  87- 
80.] 

3.  Saue. 

The  test  of  the  propriety  of  the  questions  asked  a  witness  on  such  ex- 
amination is  whether  tlie  testimony  sought  is  material,  and  it  was  im- 
proper to  ask  questions  calling  for  the  witness'  opinion  as  to  what  certain 
allegations  in  defendant's  answer  meant  or  on  any  other  sabject  unless 
he  was  properly  sought  to  be  examined  as  an  expert,  or  to  interrogate  him 
as  to  reports  of,  and  his  knowledge  concerning,  other  accidents  happoiing 
in  the  prosecution  of  defendant's  work,  unless  they  were  accidents  Iiap- 
penlng  prior  to  the  one  from  which  plaintiff  claimed  his  injury,  and  In 
the  same  way  and  In  the  same  locality,  or  as  to  matters  pertaining  to  other 
parts  of  defendant's  work  than  the  Immediate  neighborhood  of  tlie  acci- 
dent; nor  should  the  witness  have  been  asked  the  names  of  other  wit- 
nesses to  the  accident  an  order  for  an  examination  being  for  the  eliciting 
of  testimony,  and  not  to  gain  information  as  to  who  might  be  called  as 
witnesses. 

[Eld.  Note< — For  cases  in  point  see  Cent  Dig.  vol.  16,  Discovery,  H  87- 
80.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  Gavin  against  the  New  York  Contracting  Ccwn- 
pany,  Pennsylvania  Terminal.  From  an  order  directing  defendant's 
secretary  to  answer  certain  questions  on  an  examination  before  trial 
instituted  by  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

J.  C.  Toole,  for  appellant 
■Charles  H.  Tuttle,  for  respondent 
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HOUGHTON,  J.  The  action  is  to  recover  damages  by  an  em- 
ploye for  personal  injuries  claimed  to  have  been  received  through  de- 
fendant's negligence.  The  negligence  charged  against  defendant  by 
the  plaintiff  in  his  complaint  is  that  it  failed  to  furnish  him  a  safe  place 
in  which  to  work,  in  that  its  locomotive  engine,  tracks,  roadbed,  and 
embankments  were  not  in  proper  condition,  and  tiiat  it  failed  to  employ 
oxnpetent  fellow  workmen,  and  that  it  failed  to  adopt  proper  rules 
for  the  guidance  of  its  workmen,  and,  further,  that  some  person  ex- 
ercising acts  of  superintendence  was  guilty  of  negligence.  The  plain- 
tiff obtained  an  order  for  the  examination  of  defendant  through  its 
secretary  before  trial.  Upon  such  examination  a  large  number  of  ques- 
tions were  objected  to  and  not  answered.  Thereupon  the  plaintiff 
moved  for  an  order  directing  the  witness  to  answer  all  of  the  ques- 
tions, which  was  granted,  from  which  the  defendant  appeals. 

Some  of  the  questions  were  proper,  and  some  were  not;  and  the 
order  directing  that  all  of  them  should  be  answered  must  be  reversed. 
It  was  proper  for  the  plaintiff  to  interrogate  the  witness  upon  matters 
within  his  knowledge  pertaining  to  the  charges  of  negligence  on  the 
part  of  the  defendant  which  the  plaintiff  had  set  for3i,  in  his  com- 
plaint. It  was,  therefore,  proper  to  ask  the  witness  pertinent  ques- 
tions relating  to  the  construction  and  character  of  the  tracks,  roadbed, 
and  embankment  at  the  point  where  plaintiff's  injury  occurred,  and 
as  to  the  locomotive  engine  and  its  condition  of  repair,  and  also  whether 
the  defendant  had  adopted  any  rules,  and  what  rules,  for  the  guidance 
of  its  employes,  and  also  what  knowledge  the  witness  had  with  respect 
to  the  incompetency  of  plaintiff's  immediate  fellow  workmen  or  their 
habitual  recklessness  of  conduct,  which  would  also  embrace  the  wit- 
ness' knowledge  in  that  respect  concerning  plaintiff's  immediate  super- 
intendent. It  would  be  proper  for  the  plaintiff,  under  the  broad  al- 
l^tions  of  his  complaint,  to  give  evidence  of  these  facts  up<Hi  the 
trial. 

An  examination  of  a  party  before  trial  will  not  be  granted,  unless 
the  testimony  sought  is  material  and  proper  to  be  used  upon  the  trial. 
Oakes  v.  Star  Co.,  119  App.  Div.  358,  104  N.  Y.  Supp.  244.  There- 
fore the  test  of  the  propriety  of  the  questions  put  to  a  witness  upon 
such  an  examination  is  whether  the  testimony  sought  is  material  and 
proper  to  be  used  upon  the  trial  of  the  acticm.  Hence  it  was  improper 
to  ask  questions  calling  for  the  witness'  opinion  as  to  what  certain  al- 
l^tions  in  defendant  s  answer  meant,  or  upon  any  other  subject,  un- 
less he  was  properly  sought  to  be  examined  as  an  expert.  It  was  also 
improper  to  interrogate  him  as  to  reports  of,  and  his  knowledge  con- 
cerning, other  accidents  happening  in  the  prosecution  of  defendant's 
work,  tmless  they  were  accidents  happening  prior  to  the  one  from 
which  plaintiff  claimed  his  injury,  and  in  the  same  way,  and  in  the 
same  locality,  which  might  show  notice  of  a  dangerous  situation.  It 
was  likewise  improper  to  interrogate  the  witness  concerning  matters 
pertaining  to  other  parts  of  defendant's  work  than  the  immediate 
neighborhood  of  plaintiff's  accident;  for  it  is  of  no  moment  to  the 
plauitiff  that  the  defendant  was  negligent  on  another  part  of  its  work, 
or  that  another  place  on  the  work  was  unsafe,  and  evidence  concern- 
ing them  would  be  impr(q)er  upon  the  trial.  Nor  should  the  witness 
107  N.T.S.— 18 
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have  been  asked  the  names  of  other  witnesses  to  the  accident.  An  or- 
der for  an  examination  is  for  the  elidting  of  testimony,  and  not  to 
gain  information  as  to  who  might  be  called  as  witnesses. 

The  court  below  should  have  selected  such  questions  as  were  per- 
tinent and  proper  to  be  answered,  and  confined  its  order  to  directing 
answers  to  them  only. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  matter  remitted  to  the  Special  Term  for  the 
entry  of  an  order  in  accordance  with  this  opinion.    All  concur. 


(56  Ml8C.  Rep.  449.) 

PISH  V.  HAHN. 

(Supreme  Oonrt,  Appellate  Term.    November  29,  1007.) 

1.  BXBODTION— ASSiaNED  JUDOMENT— IZTDOBSEMBRT  OF  BXBOXmOIf— STATDTOBT 

Pbovisions. 

Code  Civ.  Proc.  (  1376,  wblch  provides  that,  after  decease  of  a  Jnds^ 
ment  creditor,  execution  may  be  Issued  by  bis  personal  representatives 
or  tbe  assignee  of  the  Judgment,  etc.,  and  that  the  execution  must  be 
Indorsed  with  the  name  and  residence  of  the  person  issuing  the  same, 
was  passed  to  avoid  the  necessity  of  an  action  In  the  nature  of  scire  facias, 
and  to  enable  the  personal  r^resentatives  or  assignee  of  a  deceased  Judg- 
ment creditor  summarily  to  Issue  execution;  and  the  provision  as  to  in- 
dors^nent  applies  only  to  executions  after  the  death  of  the  original  Judg- 
ment creditor,  and  has  no  relati<Hi  to  prior  sections  dealing  with  other 
conditlona. 

2.  Sakb. 

Code  Civ.  Proc.  (  756,  provides  that  In  case  of  a  transfer  of  Interest, 
the  action  may  be  continued  by  the  original  party,  unless  the  court  di- 
rects the  person  to  whom  tbe  Interest  is  transferred  to  be  substituted  In 
the  action  or  Joined  with  the  original  party  as  tbe  case  requires.  Section 
1875  provides  that,  except  as  otherwise  ^>eclally  prescribed,  the  party 
recovering  a  final  Judgment,  or  bis  assignee,  may  have  execution  thereon 
of  course  at  any  time  within  five  years  after  tbe  entry  of  Judgment  Tbe 
owner  of  a  Judgment  assigned  it  to  another,  and  subsequently  recovered 
a  farther  Judgment  for  costs  on  appeal.  Bxecntlon  was  issued  on  both 
judgments  In  the  name  of  the  original  plaintiff,  and  a  levy  made  there- 
under on  defendant's  real  estate.  Defendant  moved  to  vacate  the  ex- 
ecutions and  set  aside  the  levy  on  tbe  ground  that  plaintiff  had  devested 
himself  of  his  interest  and  was  not  entitled  to  issue  execution.  Affidavits  of 
plalntifT  and  the  assignee,  showing  that  execution  was  Issued  la  plaintiff's 
name  by  bis  authority,  were  filed  in  opposition  to  the  motion.  Held  tiiat. 
In  view  of  tbe  absence  from  tbe  statute  of  any  qualification  of  an  as- 
slgrnee's  right  or  of  any  requirement  differentiating  the  form  of  the  ex- 
ecution Issued  by  an  assignee,  the  motion  to  vacate  should  have  been  de- 
nied as  to  both  executions,  especially  since  defendant  was  apprised  by 
the  affidavits  of  the  assignee's  consent  to  the  form  of  execution  adopted. 

8.  JUDGIOEHTB— PaTHKHT— S<FFEOT  07  ASSIONVKIfT. 

Before  notice  of  tbe  rights  of  an  assignee  of  a  Judgment,  payment  by 
tbe  debtor  would  absolve  bim  from  further  liability,  though  after  no- 
tice be  would  not  be  Justifled  in  paying  it  to  a  stranger  to  the  claim. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  J.  Fish  against  Henrietta  Hahn.  From  an  order 
vacating  and  setting  aside  an  execution  against  defendant's  property, 
plaintiff  appeals.    Reversed,  and  motion  to  vacate  denied. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 
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August  p.  Wagener,  for  appellant 
Charles  L.  Burr,  for  respondent 

LEVENTRITT,  J.  The  plaintiff,  after  recovering  a  Judgment 
against  the  defendant,  assigned  it  to  one  Louise  W.  Fish.  An  ap- 
p^  from  the  jud^ent  resulted  in  an  affirmance,  and  a  further  jud^;- 
mcnt  for  costs.  Thereafter  executions  on  both  judgments  were  is- 
sued to  the  sheriff  in  the  name  of  the  plaintiff.  Subsequent  to  a  levy 
made  upon  the  defendant's  real  property,  and  prior  to  the  day  set 
for  the  sale  thereunder,  the  defendant  moved  to  vacate  the  execu- 
tions and  set  aside  the  levies,  upon  the  ground  that  the  plaintiff  by 
virtue  of  his  assignment  had  divested  himself  of  all  interest  in  the 
judgments  and  was  not  entitled  to  issue  executions  thereon.  In  op- 
position to  the  motion  the  plaintiff  submitted  his  affidavit  and  that 
of  the  assignee,  showing,  in  effect  that  he  had  authorized  his  assignee 
to  enforce  the  collection  of  the  judgment  and  to  that  end  to  issue 
execution  in  his  name.  The  motion  was  granted  as  to  the  assigned 
ju^ment  and  from  the  order  entered  the  plaintiff  appeals. 

'uie  respondent  argues  that,  since  the  execution  was  issued  by 
the  assignee  of  the  judgment,  it  should  have  been  indorsed  with  the 
name  and  residence  of  the  assignee,  pursuant  to  the  provisions  of 
section  1376  of  the  Code;  and  he  cites  in  support  of  his  contention 
Duryee  v.  Bottsford,  34  Hun,  317,  which  was  also  referred  to  by 
the  court  below  as  authority  for  the  conclusicxi  reached  in  setting 
aside  the  execution.  We  think,  however,  that  the  execution  was 
regular,  and  that  the  defendant's  motion  should  have  been  denied. 
Section  756  of  the  Code,  treating  of  the  rights  of  an  assignee,  pro- 
vides: 

"In  case  of  a  transfer  of  Interest,  or  devolution  of  liability,  the  action  may 
be  contlnned  by  or  against  the  original  party,  unless  the  court  directs  the  per- 
aon,  to  whom  the  Interest  Is  transferred,  or  upon  whom  the  liability  is  de- 
Tolred,  to  be  substituted  in  the  action,  or  Joined  with  the  original  party,  as  the 
case  requires." 

There  is  no  qualification  of  the  assignee's  rights  in  this  section,  and 
for  aught  that  is  provided  to  the  contrary  Ae  Code  gives  him  the 
absolute  right,  not  only  of  continuing  the  action  to  judgment,  but 
of  pursuing  the  judgment  to  its  enforcement  and  collection  in  the 
name  of  the  original  plaintiff,  his  assignor.  Chapter  13  of  the  Code, 
governing  the  issuance  and  enforcement  of  executions,  prescribes 
their  general  requisites  in  section  1366  as  follows: 

"An  executlcHi  must  intelligibly  describe  the  Judgment,  stating  the  names 
of  tbe  parties  In  whose  favor,  and  against  whom,  the  time  when,  and  the  court 
in  whldi,  the  Judgment  was  rendered ;  and,  if  It  was  rendered  in  the  Supreme 
Court,  ttie  county  in  which  the  Judgment  roll  is  filed.  It  must  require  the 
dierlff  to  return  It  to  the  proper  clerk,  within  sixty  days  after  the  receipt 
tbereof.  Except  as  otherwise  prescribed  in  the  next  section.  It  must  be  made 
retnmable  to  the  clerk,  with  whom  the  Judgment  roll  is  filed." 

And  section  1868  requires  that: 

"An  ezecntlMi,  issued  upon  a  Judgment  for  a  sum  of  money,  or  directing 
tbe  payment  of  a  sum  of  money,  must  specify.  In  the  body  thereof,  the  sum 
recovered,  or  directed  to  be  paid,  and  the  sum  actually  due  when  it  is  issued. 
It  may  speclty  a  day,  from  which  interest  upon  the  sum  due  is  to  be  comput- 
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ed ;  In  wfaicb  case  tbe  aherill  must  collect  Interest  accordingly,  nntll  ttie  sum 
Is  paid.  If  all  tbe  parties  against  whom  the  Judgment  is  rendered,  are  not 
Judgment  debtors,  the  execution  must  show  who  Is  tbe  Judgment  d^tor." 

Section  1375  provides: 

"Except  as  otherwise  qpedally  prescribed  by  law,  tlie  party  recovering 
a  final  Judgment,  or  his  assignee  may  have  execution  thereupon,  of  course,  at 
any  time  witliln  five  years  after  the  entry  of  the  Judgment" 

No  requirement  is  apparent  which  would  differentiate  the  form 
of  the  execution  issued  by  an  assignee  of  a  j'udgment  from  that  is- 
sued by  an  original  plaintiff  judgment  creditor.  The  failure  of  the 
Code  to  provide  any  such  additional  requirement  suggests  an  inten- 
tion to  authorize  the  assignee  to  issue  execution  in  the  prescribed  form, 
and  as  of  course,  either  in  his  own  name  or  in  that  of  the  plaintiff, 
his  assignor.  Coming,  now,  to  section  1376,  we  find  the  foUowingf 
provisions : 

"Where  the  party  recovering  a  final  Judgment  has  died,  execution  may  be 
lamed  at  any  time,  within  five  years  after  the  entry  of  the  Judgment,  by  bis 
personal  representatives,  or  by  the  assignee  of  tbe  Judgment,  If  it  has  been 
assigned,  and  tbe  execution  must  be  endorsed  with  tbe  name  and  residence 
of  tbe  person  issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  Judgment  for  tbe  recovery  of  possession  of  real  prop- 
erty has  been  obtained,  has  died,  an  order  granting  leave  to  issue  and  execute 
such  execution  or  writ  of  possession  may  be  granted  upon  giving  twenty  days' 
notice  to  tbe  occupants  of  the  lands  so  recovered  and  to  tbe  grantees  or  de- 
visees of  said  deceased,  ae,  if  be  died  intestate,  to  the  heirs  at  law  of  said 
deceased ;  said  notices  to  be  served  in  the  same  manner  as  a  summons  is  di- 
rected to  be  served  in  an  action  in  the  Supreme  Court" 

Thus  it  is  only  after  the  death  of  the  original  judgment  creditor 
within  the  period  of  limitation  that  the  execution,  when  issued  by 
the  assignor,  must  -contain  the  indorsement  called  for  by  this  section. 
It  is  contended  that  this  requirement  is  general,  and  applies  to  section 

1375  as  well  as  to  section  1376.  Such  a  contention  is  unfounded, 
as  the  sections  treat  of  entirely  different  and  distinct  conditions; 
section  1376  relating  to  the  issuance  of  executions  during  the  life  of 
the  judgment  creditor  of  record  and  permitting  the  issuance  of  an 
execution  of  course,  with  no  prescription  as  to  form,  and  section 

1376  relating  only  to  issuance  of  executions  after  death  by  personal 
representatives  or  assignee,  when  the  execution  must  be  indorsed  with 
the  name  and  residence  of  the  person  issuing  the  same. 

Section  1376  was  passed  for  a  specific  purpose.  Before  the  Code 
an  execution  could  not  be  issued  after  the  death  of  the  judgment  cred- 
itor unless  he  had  died  during  the  last  term  of  court  (Thurston  v. 
King,  1  Abb.  Prac.  126) ;  and  it  was  necessary  for  a  scire  facias  to 
issue  to  revive  the  judgment  and  authorize  execution  on  it.  Under 
the  old  Code  (section  428)  tlie  writ  of  scire  facias  was  abolished; 
but  it  was  provided  that  the  remedy  theretofore  obtainable  therefrom 
"may  be  obtained  by  civil  actions,"  In  other  words,  the  remedy  giv- 
en by  scire  facias  to  revive  the  judgment  and  authorize  execution 
was  superseded  by  the  provisions  of  section  428,  \>'hich  gave  an  ac- 
tion therefor.  Cameron  v.  Young,  6  How.  Prac.  372;  Alden  v. 
Clarke,  11  How.  Prac.  209 ;  Ireland  v.  Litchfield,  22  How.  Prac.  178 ; 
Wheeler  v.  Dakin,  12  How.  Prac.  537.    The  intention  of  the  codifiers. 
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when  preparing  the  new  Code,  in  inserting  section  1376,  was  to  avoid 
even  the  necessity  of  an  action  in  the  nature  of  scire  facias  and  enable 
the  personal  representatives  or  assignee  of  a  deceased  judgment  cred- 
itor summarily  to  issue  execution  within  the  period  prescribed ;  and 
tiie  indorsement  called  for  in  that  event  was  necessarily  intended  as 
notice  to  the  judgment  debtor  of  the  authority  of  the  person  seeking 
to  enforce  the  judgment  after  his  creditor's  death.  It  will  thus  be 
seen  that  no  relation  exists  or  can  be  established  between  section 
1376,  or  any  part  thereof,  and  the  preceding  sections  bearing  upon 
the  subject  of  executions.  Therefore  the  case  of  Duryee  v.  Botts- 
ford,  supra,  cited  by  the  court,  is  inapplicable,  since  it  is  based  on  a 
construction  of  section  1376. 

While  an  amendment  of  the  Code  to  cover  the  situation  here  dis- 
closed might  be  advisable,  we  find  no  prohibition  either  in  statute  or 
authority  which  prevents  an  assignee  from  issuing  an  execution  in  the 
form  required  by  sections  1366,  1368,  and  in  the  name  of  the  judg- 
ment creditor,  his  assignor.  Neither  in  text-books  nor  in  judicial 
dicta  do  we  find  any  attempt  made  to  declare  a  definite  principle; 
but  it  is  significant  to  note  that  in  both  the  practice  is  recognized 
without  criticism.  Freeman  on  Executions,  p.  62,  §  21 ;  Wilgus  v. 
Bloodgood,  33  How.  Prac.  289.  ' 

The  respondent  argues  that,  if  our  conclusion  be  correct,  the  judg- 
ment debtor  is  not  propcriy  protected,  and  is  subjected  to  tiie  liability 
of  being  required  to  make  double  payment.  While  it  is  doubtless 
true  that  after  notice  the  judgment  debtor  would  not  be  justified  in 
paying  a  stranger  to  the  claim,  it  is  equally  true  that  before  notice 
sudi  pa)mient  would  be  effective  to  absolve  him  from  further  lia- 
bility. However,  that  question  is  not  involved  on  this  appeal,  since 
the  respondent  was  apprised  on  his  motion  by  opposing  affidavits 
that  the  form  of  execution  adopted  was  sanctioned  by  the  assignee 
as  well  as  by  the  assignor,  so  that,  if  he  paid  the  execution  issued, 
he  would  be  protected  from  further  liability. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs,  and  the  motioq  to  vacate  denied,  with  $10  costs.    All  concur. 


In  re  POPP. 

In  re  KEMPF'S  WILU 

(Siqireme  Gonrt,  Appellate  Division,  Second  Department    December  5,  1907.) 

1.  BzaouTOBS— OoxFKRSA-noN— Sebtices  in  Tkbtatob's  Business. 

Under  Code  Civ.  Proc.  (  2730,  providing  that  on  the  settlement  of  tlie 
acoonnts  of  an  executor  the  surrogate  must  allow  him  for  bis  services 
tor  rectrfvlog  and  paying  out  all  sums  of  money,  not  exceeding  cei-tais 
amounts,  certain  designated  percentages,  etc.,  where  the  will  directed  the 
oontlniiaiice  of  the  testator's  business^  but  provided  no  extra  compensatlOB 
therefor  to  the  executors,  one  of  them  was  not  entitled  to  extra  compensa- 
tion  £n>m  the  eMate  for  omtlnuing  such  business  and  working  therein. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  22,  Executors  and 
Administrators,  9  2128.] 
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2.  Sake— OoRBiHT  of  Leoateks. 

Tbe  consent  of  two  legatees  in  opoi  oonrt  to  extra  0Dmp«iaati<m  al- 
lowed to  (»e  of  tbe  executors  operated  only  aa  a  consent  that  tbeir  shatas 
might  be  charged  with  their  propintbMiate  port  of  sucb  extra  otMBpenaa- 
tlon,  and  not  that  it  should  be  paid  In  fall  tberetrom. 

3.  Sauk— OoKTSAOT  with  Bereiioiabt. 

An  agreement  between  an  executor  and  curtain  of  tbe  boieflciaries 
that  he  should  have  extra  compensation  for  services  rendered  in  con- 
tinuing the  testator's  business  and  working  therein  is  voidable,  and  may 
be  questicmed  for  unfairness  or  Inequitabienees. 

Appeal  frcwn  Surrc^te's  Court,  Kings  County. 

Judicial  settlement  of  the  accounts  of  Anton  Popp,  one  of  the  execu- 
tors of  the  will  of  Marianne  Kempf,  deceased.  From  so  much  of  a 
surrogate's  decree  as  allowed  the  executor  compensation  for  cc«itin- 
uing  testator's  business  as  directed  by  the  will  and  for  working  therein 
(53  Misc.  Rep.  200,  104  N.  Y.  Supp.  585),  Jacob  Kempf  and  another, 
infant  legatees,  by  their  general  guardian,  Franziska  Heck,  and  such 
guardian  individually,  as  legatee  and  as  executrix,  appeal.    Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Leopold  Blumberg,  for  appellants. 
Melville  J.  France,  for  respondent  Anton  Popp. 
Michael  F.  O'Brien,  for  respondents  Rosa  Staudi  and  Henrietta 
Kempf. 

GAYNOR,  J.  The  surrogate  allowed  one  of  the  executors  on  his 
accounting  extra  compensation  for  continuing  the  business  of  the  tes- 
tator, and  working  therein,  the  will  directing  that  the  business  be  con- 
tinued, but  providmg  no  extra  compensation  therefor  to  the  executors. 

At  common  law  executors  and  administrators  were  not  allowed  any 
compensation  for  their  services.  Manning  v.  Executors,  1  Johns.  Ch. 
537.  This  remained  so  in  this  state  until  1817,  when  the  Le^slature 
empowered  the  Court  of  Chancery  "to  make  a  reasonable  allowance 
to  them  for  their  services,"  on  the  settlement  of  their  accounts,  and 
prescribed  that  when  "the  rate  of  such  allowance  shall  have  been  set- 
tled by  the  chancellor,  it  should  be  conformed  to  in  all  cases  of  the 

settlement  of  such  accounts."    Laws  1817,  p. ,  c.  251 ;  McWhorter 

v.  Benson,  1  Hopk.  Ch.  28.  The  Chancellor  thereupon  adopted  a  gen- 
eral rule  establishing  a  percentum  on  all  moneys  received  and  paid  out 
as  such  compensation.  3  Johns.  Ch.  630.  It  was  incorporated  into 
the  Revised  Statutes  of  1830  (part  2,  p.  93,  §  58),  and  from  there 
went  into  the  Code  of  Civil  Procedure  (section  2730). 

It  follows  that  the  statute  compensation  is  all  that  an  executor  or 
administrator  may  be  paid  for  his  services.  There  can  be  no  excep- 
tion to  this  rule.  If  he  be  allowed  compensation  out  of  the  estate  of 
the  deceased  other  than  that  fixed  by  statute,  it  cannot  be  for  services 
in  his  office,  but  only  for  something  he  has  done  apart  from  and  entirely 
outside  of  his  office,  i.  e.,  as  an  individual  and  not  as  an  executor  or 
administrator.  It  is  not  enough  that  he  does  something  for  the  es- 
tate which  he  has  the  right  to  employ  another  to  do  and  pay  him  for 
out  of  the  estate.    That  is  not  a  test ;  on  the  contrary,  it  must  be  some- 
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thii^  which  does  not  come  within  the  province  of  his  office  at  all,  either 
fw  him  to  do  personally  or  employ  another  to  do  for  the  estate. 

In  Vanderheyden  v.  Vanderheyden,  2  Paige,  Ch.  287,  21  Am.  Dec. 
86,  the  charge  of  a  guardian  for  the  care  and  superintendence  of  the 
infant's  real  property,  in  addition  to  the  statute  compensation — which 
is  the  same  in  the  case  of  trustees  and  guardians  as  in  the  case  of  ex- 
ecutors— ^was  disallowed;  in  the  Matter  of  the  Bank  of -Niagara,  6 
Paige,  Ch.  213,  a  receiver  was  disallowed  for  his  services  as  attorney 
and  counsel  in  the  business  of  the  trust ;  in  Clinch  v.  Eckford,  8  Paige, 
Ch.  412,  one  of  the  executors  was  held  entitled  to  extra  compensation 
for  any  service  he  should  render  as  clerk  and  bookkeeper  of  tlie  estate, 
but  only  because  the  will  expressly  authorized  it ;  in  Lansing  v.  Lan- 
sing, 45  Barb.  182,  an  executor  worked  out  the  highway  tax  of  the 
testator  instead  of  paying  it  or  hiring  another  to  work  it  out,  and  was 
allowed  therefor  in  his  accounting  by  the  General  Term  of  the  Su- 
preme Court ;  in  Collier  v.  Munn,  41  N.  Y.  143,  the  charge  of  an  exec- 
utor who  was  an  attorney  and  counselor  at  law,  for  extra  compensation 
for  his  professional  services  in  defending  an  action  against  the  estate, 
at  the  request  of  his  fellow  executors,  was  disallowed ;  in  the  Parsee 
Merchant's  Case,  11  Abb.  Prac.  (N.  S.)  209,  the  compensation  allowed 
by  the  Special  Term  was  to  a  committee  of  his  person,  there  being  a 
separate  committee  of  the  property,  and  the  case  therefore  has  no  ap- 
plication ;  in  Morgan  v.  Hannas,  49  N.  Y.  667,  the  charge  of  a  guard- 
ian for  services  rendered  by  him  as  attorney  and  counsel  in  the  affairs 
of  his  ward  was  disallowed ;  in  Lent  v.  Howard,  89  N.  Y.  169,  an  ex- 
ecutor was  allowed  compensation  for  managing  and  improving  the 
real  estate  of  the  deceased,  but  only  because  as  executor  he  had  noth- 
ing to  do  with  and  no  duty  whatever  in  respect  of  the  real  estate,  the 
wul  imposing  none;  in  Matter  of  Reed,  12  N.  Y.  St.  Rep.  139,  an 
administrator  who  acted  as  attorney  and  counsel  on  the  settlement  of 
the  accounts  of  himself  and  associates  was  denied  costs  or  compensation 
therefor  by  the  surrogate;  in  Matter  of  Butler  (Sur.)  9  N.  Y.  Supp. 
641,  compensation  as  clerk  was  denied  to  an  executor  by  the  surrogate ; 
in  Matter  of  Ingersoll,  6  Dem.  Sur.  184,  the  surrogate  disallowed  a 
charge  by  an  executor  for  the  use  of  his  own  horse  and  wagon  in  col- 
lecting the  assets  of  the  estate ;  in  Matter  of  Hayden,  54  Hun,  197,  7 
N.  Y.  Supp.  313,  an  executor  was  disallowed  a  salary  for  superin- 
tending and  carrying  on  the  business  of  the  deceased.  He  had  per- 
formed the  same  service  for  the  deceased  in  his  lifetime,  and  his  two 
co-executors,  who  were  also  interested  under  the  will,  employed  him 
to  continue  therein  at  the  same  salary,  the  will  authorizing  the  execu- 
tors to  continue  the  business  for  a  year.  There  is  a  dictum  that  if  the 
persons  who  agreed  to  the  .salary  were  the  only  persons  in  interest  un- 
der the  will  it  would  have  been  allowed.  Nothing  is  said  as  to  whether 
those  who  did  agree  were  not  bound  in  proportion  to  their  shares,  or 
in  full.  In  the  Matter  of  Taft,  55  Htm,  603,  8  N.  Y.  Supp.  282,  com- 
pensation was  disallowed  by  the  General  Term  of  the  Supreme  Court 
to  an  executor,  one  of  the  surviving  partners  of  the  deceased,  for  car- 
rying on  the  business,  the  will  directing  it  to  be  carried  on,  but  au- 
thorizing no  extra  compensation ;  in  Woodruff  v.  N.  Y.,  L.  E.,  &c.,  R. 
Co.,  129  N.  Y.  27,  29  N.  E.  261,  a  trustee  was  disallowed  compensa- 
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tion  for  his  services  as  an  attorney  and  counsel  for  the  trust ;  in  Mat- 
ter of  Braunsdorf,  13  Misc.  Rep.  666,  36  N.  Y.  Supp.  298,  an  executor 
who  was  a  skilled  machinist  was  allowed  compensation  by  the  surro- 
gate for  his  services  in  carrying  on  the  mechanical  business  left  by  the 
deceased,  the  services  having  been  rendered  at  the  request  of  the  next 
of  kin,  the  parties  interested,  so  as  to  complete  the  articles  in  process 
of  manufacture  at  the  time  of  the  death  of  the  testator.  The  will  did 
not  authorize  the  continuance  of  the  business.  In  Matter  of  McCord, 
2  App.  Div.  324,  37  N.  Y.  Supp.  852,  the  will  required  the  executors 
to  collect  the  rents  of  the  houses  left  by  the  testator  and  pay  the  same 
over  to  the  widow  and  heirs  until  the  executors  should  have  sold  the 
same  under  the  power  of  sale  given  to  them  in  the  will.  One  of  the 
executors  had  been  employed  by  the  testator  to  take  charge  of  the 
said  houses  and  clean,  paint  and  repair  them  for  a  weekly  salary.  This 
agreement  was  continued  by  the  widow  and  heirs,  all  of  the  parties  in 
interest.  The  compensation  was  allowed.  In  Matter  of  Young,  17 
Misc.  Rep.  680,  41  N.  Y.  Supp.  639,  the  real  estate  was  left  to  the  ex- 
ecutors in  trust  to  manage  and  improve  it,  and  collect  the  rents  and 
pay  them  to  the  widow  and  otherwise  dispose  of  them,  and  one  of  the 
executors  devoted  his  time  to  managing  the  estate.  The  parties  in  in- 
terest agreed  in  advance  that  he  should  be  allowed  a  specific  mcmthly 
salary  in  addition  to  his  statutory  compensation  "as  compensation  for 
his  services  as  executor  and  trustee  as  aforesaid,"  and  the  surrogate 
allowed  it.  In  Matter  of  Hosford,  27  App.  Div.  427,  50  N.  Y.  Supp. 
5'50,  the  executors  were  directed  to  convert  the  realty  into  personalty 
and  distribute  the  proceeds.  An  additional  compensation  for  their 
services  in  respect  of  the  real  estate  was  disallowed.  In  Parker  v. 
Day,  166  N.  Y.  383,  49  N.  E.  1046,  compensation  was  allowed  to  the 
law  partner  of  the  executor  for  services  to  the  estate,  but  only  because 
it  appeared  that  the  executor  was  excluded  from  all  share  therein ;  in 
Matter  of  Moriarty's  Adm'r,  27  Misc.  Rep.  163,  58  N.  Y.  Supp.  380, 
the  surrogate  allowed  compensation  to  a  temporary  administrator,  who 
had  been  the  manager  of  tfie  business  of  the  deceased,  for  carrying  on 
such  business  under  the  direction  of  the  surrogate,  although  the  will 
did  not  provide  therefor;  in  Russell  v.  Hilton,  37  Misc.  Rep.  642,  76 
N.  Y.  Supp.  233,  the  Special  Term  allowed  compensation  to  an  exec- 
utor for  his  services  as  architect  in  repairing  the  houses  of  the  estate, 
the  real  estate  being  left  in  trust  to  the  executors  to  collect  and  pay  out 
the  income;  in  the  Matter  of  Dummett,  38  Misc.  Rep.  477,  77  N.  Y. 
Supp.  1118,  the  surrogate  denied  compensation  to  an  executor  (he  also 
being  surviving  partner)  for  his  services  in  continuing  the  business  as 
authorized  by  the  will,  which  did  not  provide  for  extra  compensation ; 
in  Clausen  v.  Puvogel,  114  App.  Div.  455,  100  N.  Y.  Supp.  49,  the 
same  thing  was  decided,  but  with  the  dictum  that  if  he  had  done  so  at 
the  request  of  all  the  parties  in  interest  he  would  be  entitled  to  compen- 
sation. 

From  this  review  of  the  cases  it  is  plain  that  the  rule  as  stated  above 
is  settied.  The  decisions  in  Matter  of  Moriarty's  Adm'r  and  Russell 
v.  Hilton,  supra,  have  to  be  disapproved.  In  the  case  before  us  it 
would  be  agreeable  to  justice  to  allow  the  executor  the  extra  compensa- 
tion, but,  as  is  often  the  case,  though  justice  demand  policy  forbids. 
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It  is  of  great  importance  that  the  rule  be  not  departed  from.  Once  re- 
laxed, the  asking  and  giving  of  extra  compensation  would  grow  apace 
and  become  an  intolerable  abuse. 

There  is  some  evidence  that  the  three  adult  parties  in  interest  agreed 
in  advance  to  the  extra  compensation,  but  there  is  no  finding  of  fact 
on  that  head.  But  two  of  them  consented  in  open  court  to  Sie  extra 
compensation.  This  cannot  be  construed  as  a  consent  that  the  same 
be  paid  in  full  out  of  their  shares,  but  only  that  their  shares  be  charged 
widi  their  proportionate  part  thereof.  The  judgment  should  be  so 
modified  in  respect  of  them.  The  case  should  go  back  for  a  finding  of 
fact  whether  the  other  adult  made  the  agreement,  and  additional  evi- 
dence may  be  taken.  Where  it  is  permissible  at  all  for  an  executor 
or  trustee  to  make  such  an  agreement  with  his  beneficiaries,  it  is  sub- 
ject to  the  general  rule  in  respect  of  transactions  between  trustee  and 
beneficiary,  that  while  it  is  not  void  it  is  voidable,  and  may  be  called 
in  duestion  for  unfairness  or  any  inequitableness. 

Tht  decree  is  modified  in  accordance  with  the  foregoing. 

Decree  of  Snrrogate's  Conrt  of  Kings  county  modified  In  accordance  with 
°  the  oplnloD  of  OAYNOB,  3.,  and,  as  modified,  affirmed,  with  costs  to  the  ap- 
pellants payable  oat  of  the  estate.    All  concur,  except  HIRSCHBBRO,  P.  J., 
not  voting. 


(57  Misc.  Rep.  17.) 
PBOPIiB  ex  rel.  TjAKE  SHORE)  ft  M.  S.  RT.  00.  T.  CITT  OF  BUFFALO 

(two  cases). 

PBOPLB  ex  rel.  LEHIOH  YALLBY  RX.  CO.  r.  SAME  (two  cases). 

(Snpreme  Oonrt,  —  Term,  Erie  County.    November  18,  1907.) 

1.  UvmCOfML  OORFOBATIORS— POBUO   IMPBOVBMSNTS— ASSESBHEITCS— TnO   OF. 

Buffalo  City  Charter,  {  40S,  authorizes  the  dty  to  widen,  dredge,  and 
deepen  the  Buffalo  river.  Section  408  prohibits  the  city  from  contracting 
ttor  the  making  of  any  improvement  exceeding  |500  until  the  assessment 
therefor  has  been  confirmed  and  delivered  to  the  treasurer.  Laws  1902, 
p.  1361,  c.  668,  S  1,  as  amended  by  Laws  1906,  p.  1725,  c.  665,  authorizes 
the  city  of  Buffalo  to  issue  bonds  to  raise  money  to  widien  and  deepen  the 
Buffalo  river  as  therein  et)ecifled,  and  to  make  provision  for  payment 
thereof  out  of  the  general  fund,  and  that  such  fund  shall  be  reimbursed 
by  a  local  assessment  equal  to  one-half  of  the  amount  of  the  bonds,  pay- 
able In  five  equal  annual  installments.  Held,  that  section  408  bad  no  ap- 
plication to  the  power  of  the  city  to  issue  bonds  and  levy  a  local  assess- 
ment to  pay  one-half  the  amount  thereof,  under  Laws  1902,  pp.  1361,  1362,  ' 
e.  668,  8S  1-8,  as  amended  by  Laws  1906,  p.  1725,  c.  665,  but  that  it  ap- 
plied solely  to  a  local  asseesment  for  making  an  Improvement  under  con- 
tract, and  that  in  so  far  as  it  was  claimed  that  it  referred  to  the  power  of 
the  dty  to  issue  bonds  and  levy  local  assessments  to  reimburse  the  general 
fund  it  must  be  deemed  to  have  been  repealed  by  Laws  1902,  pp.  1361, 
1382,  c.  568,  a  1-3,  as  amended  by  Laws  1906,  p.  1725.  c.  665. 

[Ed.  Note. — For  cases  In  {mint,  see  Cent  Dig.  vol.  86,  Municipal  Cor- 
porations, {§  1118-1116.] 

2,  ftAiog— Benefit  to  Pbofebtt. 

An  assessment  levied  under  Laws  1902,  p.  1362,  c.  568,  {  8,  as  amended 
by  Laws  1906^  p.  1725,  a  665,  providing  that  certain  river  improvement 
bonds  shall  be  paid  by  the  city  of  Buffalo  out  of  the  general  fund,  and 
that  such  Amd  shall  be  reimbursed  by  a  local  assessment  equal  to  one-half 
of  tbo  amount  of  the  bonds,  must  take  into  consideration  the  character 
of  the  properties  affected,  their  Improvements  and  value,  and  their  adapt- 


Digitized  by 


Google 


282  107  NEW  YORK  SUPPLEHRNT  (Sup.Ct. 

and  111  New  York  Stats  Beportsr 

ability  for  use  in  connection  wltb  the  improTem«it,  the  probability  of  deep 
channel  water  way  to  each  parcel  benefited,  etc.,  and  an  assesament  on 
the  front-foot  basia  will  not  be  anstained,  where  the  benefits  and  coodl- 
tions  are  not  the  same. 

Certiorari  by  the  people,  on  the  relation  of  the  Lake  Shore  &  Mich- 
igan Southern  Railway  Company  against  the  dty  of  Buffalo  to  de- 
termine the  validity  of  two  local  assessment  rolls  of  that  city  to  raise 
money  to  pay  one-half  the  expense  of  dredging  Buffalo  river,  and  like 
proceedings  by  the  Lehigh  Valley  i^lway  Company.  Finding  against 
the  rolls. 

Hoyt  &  Spratt,  for  relator  Lake  Shore  &  M.  S.  Ry.  Co. 
Kenefick,  Cooke,  Mitchell  &  Bass,  for  relator  Lehigh  Valley  Ry.  Co. 
L.  E.  Desbecker,  Corp.  Counsel  (Samuel  F.  Moran,  of  counsel),  for 
defendant. 

BROWN,  J.  Section  405  of  the  diarter  of  the  city  of  Buffalo  pro- 
vides that  the  city  may  widen,  enlarge,  dredge,  and  deepen  the  Buffalo 
river.  On  September  2,  1902,  the  common  council  of  the  defendant 
voted  that  it  intended  to  order  the  dredging  of  Buffalo  river  from 
Evans  Slip  to  the  south  line  of  lot  65  of  the  Indian  reservatiai,  and 
directed  the  commissioner  of  public  works  of  the  defendant  to  adver- 
tise for  bids  for  such  work.  Such  bids  were  received,  and  on  March 
30,  1903,  the  common  council  directed  the  commissioner  of  public 
works  to  contract  with  the  lowest  bidder.  On  April  1,  1904,  the  con- 
tract for  sections  1  to  6,  inclusive,  of  the  work,  was  executed  by  tiie 
commissioner  for  and  on  behalf  of  the  city  and  the  bidder;  and  on 
July  9,  1906,  a  contract  for  section  6  of  die  work  was  executed  by 
the  same  parties.  The  work  under  the  first  contract  was  begun  in  1904. 
and  under  the  second  contract  in  1906,  and  both  contracts  were  cc«n- 
pleted,  except  parts  of  section  6  and  6,  long  before  the  assessment 
complained  of  was  made.  On  July  20,  1903,  a  resolution  of  the  com- 
mon council  was  duly  approved  by  the  mayor  ordering  the  board  of  as- 
sessors of  the  city  of  Buffalo  to  spread  an  assessment  of  $156,653.75, 
being  one-half  of  the  contract  for  sections  1  to  6,  inclusive,  upon  the 
real  estate  benefited  by  such  improvement  in  proportion  to  the  benefits 
resulting  therefrom,  and  also  ordering  the  said  assessors  to  spread  an 
assessment  of  $64,750,  being  one-half  of  the  contract  for  section  6, 
upon  the  real  estate  benefited  by  such  improvements  in  proportion  to 
the  benefits  resulting  thereto. 

The  board  of  assessors  duly  prepared  an  assessment  roll,  assessing 
the  sum  of  $166,653.76  upon  all  lands  abutting  on  sections  1  to  5,  in- 
clusive, and  certain  lands  abutting  on  the  Buffalo  river  situate  to  the 
east  of  and  up  the  said  river  from  the  south  line  of  lot  65  of  the  Indian 
reservation,  and  not  abutting  on  that  part  of  the  river  in  which  such 
improvements  had  been  made,  among  which  last-mentioned  lands  are 
the  properties  of  the  relators  in  these  proceedings.  By  such  assess- 
ment the  lands  of  the  relator  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  were  assessed  at  the  sum  of  $10,376.13,  which  lands  are 
located  about  one  mile  east  of,  up  the  river,  and  distant  irom  the 
dredging  to  pay  which  the  assessment  was  made;  and  by  such  as- 
sessment the  lands  of  the  relator  the  Lehigh  Valley  Railway  Com- 
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pany  were  assessed  at  the  sum  of  $9,482.31,  which  lands  are  located 
about  half  a  mile  east  of,  up  the  river,  and  distant  from  the  dredging 
to  pay  which  the  assessment  was  made.  This  assessment  roll  was  com- 
pleted by  the  board  of  assessors  in  April,  1906,  and  a  notice  of  sudh 
ooiii{^etion  and  that  it  would  remain  on  file  and  on  inspection  for  ten 
days  was  duly  published  as  required  by  law,  and  within  said  ten  days 
both  the  relators  appeared  before  the  assessors  and  objected  to  their 
respective  assessments  upon  the  ground,  among  others,  that  there  was 
no  authority  of  law  for  making  these  assessments  after  the  contract  to 
do  such  work  was  made,  and  that  the  assessment  had  not  been  made 
according  to  the  benefits  derived.  These  objections  were  of  no  avail. 
The  board  of  assessors  duly  certified  to  a  o^y  of  such  assessment  roll, 
filing  the  same  in  the  office  of  the  city  clerk  on  July  2,  1906,  which 
o£Scer  duly  gave  notice  according  to  law  that  the  same  was  on  file  in 
his  (^ce  and  that  objections  thereto  mi^t  be  filed  with  him  within  ten 
days.  Within  said  ten  days  eadi  of  the  relators  duly  filed  objections  in 
writing,  containing,  among  other  things,  the  same  objections  made  be- 
fore the  board  of  assessors.  On  July  16,  1906,  the  said  assessment  roll, 
together  with  relators'  objections  thereto,  was  duly  reported  to  the 
common  council,  and  on  April  1,  1907,  said  assessment  roll  was  con- 
finned  by  said  common  council  and  the  resolution  confirming  the  same 
was  duly  approved  by  the  mayor.  Such  confirmed  roll  was  duly  deliv- 
ered to  the  comptroller  on  April  11,  1907,  and  within  two  weeks  of  the 
first  publication  of  a  notice  of  its  receipt  by  him  these  relators  sued  out 
die  writs  of  certiorari  to  determine  their  validity  and  regularity. 

The  assessment  roll  spreading  the  sum  of  $64,750  for  one-half  of 
the  work  on  section  6  was  likewise  prepared  by  the  board  of  as- 
sessors, in  which  assessment  the  lands  of  the  relator  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  were  assessed  at  the  sum  of 
$4,060.06,  and  the  lands  of  the  relator  the  Lehigh  Valley  Railway 
Company  at  the  sum  of  $3,710.68.  In  pursuance  of  notice  from  such 
assessors  these  relators  duly  appeared  before  them  and  objected  to 
such  assessment  upon  the  ground,  among  others,  that  no  assessment 
could  be  levied  after  a  contract  had  been  made  for  such  work,  and 
that  such  assessment  was  not  made  according  to  the  benefits  derived 
from  such  improvements.  These  objections  were  overruled,  and  a 
properly  certified  copy  of  the  assessment  roll  was  filed  by  them  in 
the  office  of  the  city  clerk  on  July  2,  1906,  and  the  relator  duly  filed 
the  same  objections  to  said  assessment  roll  with  said  clerk,  by  whom 
said  objections  were  on  July  16,  1906,  duly  reported  to  the  common 
council,  and  thereafter  and  on  February  11,  1907,  such  assessment 
roll  was  duly  confirmed  by  the  common  council  and  the  resolution 
confirming  the  same  duly  approved  by  the  mayor.  Such  confirmed 
roll  was  duly  delivered  to  the  comptroller  February  26,  1907,  and 
within  two  weeks  of  the  first  publication  of  a  notice  of  its  receipt 
by  him  these  relators  sued  out  the  writs  of  certiorari  to  determine 
their  validity  and  regularity. 

The  serious  objection  urged  by  the  relators  to  the  validity  of  these 
assessment  rolls  is  based  upon  section  408  of  the  charter  of  the  city 
of  Buffalo,  in  which  it  is  provided: 
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"The  city  sball  not  enter  Into  a  contract  with  any  person  for  the  doing  or 
making  of  any  work  or  Improvement  at  a  price  exceeding  five  hundred  dol- 
lars until  it  sliall  have  caused  a  notice  to  be  published  In  tlie  official  paper, 
and  two  other  daily  papers  of  the  city,  twice  a  week  for  two  weeks,  inviting 
sealed  proposals  to  do  the  work  or  make  Improvement,  pursuant  to  the  plan, 
specification  or  other  proper  description  of  the  work  or  improvement  to  be 
q>ecifled  in  the  notice;  and  shall  not  enter  into  a  ctmtract  for  the  doing  or 
making  of  any  such  work  or  improvonent  for  a  price  exceeding  five  hundred 
dollars  until  the  assessm^it  therefor  has  been  confirmed,  and  has  been  de- 
livered to  the  treasurer." 

It  is  conceded  that  this  provision  applies  solely  to  local  assessments, 
and  it  is  urged  to  be  the  sole  and  only  protection  that  a  property  own- 
•  er  has  to  prevent  his  property  being  taken  to  pay  a  local  assessment 
without  due  process  of  law ;  that  it  insures  an  assessment  being  levied 
before  any  contract  liability  on  the  part  of  the  city  has  become  fixed, 
and  guarantees  that  such  property  owner  shall  be  notified  of  such 
assessment  and  right  to  be  heard  by  the  assessors  and  common  council 
on  the  propriety  of  the  improvement  being  made  and  the  assessment 
of  his  property  therefor  before  the  city  is  bound  by  contract  to  pay 
for  the  work  and  at  a  time  when  the  common  council  is  fit  and  com- 
petent  to  impartially  pass  upon  the  property  owners'  objections  freed 
from  and  tmbiased  by  the  existence  of  any  contract.  It  is  true  that 
by  virtue  of  the  quoted  provisions  of  the  charter  and  the  scheme  of 
preparing  and  perfecting  local  assessment  rolls  as  provided  by  other 
provisions  of  the  charter  a  property  owner  is  afforded  an  opportunity 
of  being  heard  by  the  assessors  and  common  council  before  any  con- 
tract is  made  for  an  improvement  costing  more  than  $500  which  is 
to  be  paid  for  by  local  assessment.  It  is  also  true  that  these  relators 
did  not  have  such  an  opportunity  to  be  heard  before  the  contracts 
were  let  and  work  completed  to  pay  which  these  assessments  were 
levied  upon  their  property.  It  is  a  constitutional  right  that  requires 
a  notice  to  be  given  to  persons  assessed  for  either  local  or  general 
assessments  of  die  fact  of  such  assessment  and  an  opporttmity  to  be 
heard  relative  to  such  assessment  before  it  is  final ;  but  no  such  con- 
stitutional right  exists  requiring  notice  of  a  contemplated  public  im- 
provement that  may  result  in  an  assessment.  Whatever  rights  these 
relators  may  have  to  be  heard  upon  the  necessity  or  propriety  of  im- 
proving the  Buffalo  river  or  making  contracts  by  the  city  of  Buffalo 
to  dredge  the  same  exists  merely  by  virtue  of  the  quoted  provision 
of  the  charter,  which  was  subject  to  modification  or  change  by  the 
Legislature.  It  is  urged  by  the  city  that  chapter  568,  p.  1361,  of 
the  Laws  of  1903  makes  such  modification  and  change,  either  express- 
ly or  by.  implication,  as  to  repeal  that  section  of  the  charter  so  far  as 
it  applies  to  these  local  assessments  to  pay  bonds  issued  to  raise  money 
to  discharge  expense  of  dredging  the  Buffalo  river. 

By  the  terms  of  section  1,  c.  568,  p.  1361,  of  the  Laws  of  1902, 
it  was  made  lawful  for  the  city  of  Buffalo  to  issue  its  bonds  for  $360,- 
000  for  the  purpose  of  raising  money  to  defray  the  expense  of  doing 
the  work  specified  in  the  two  contracts  made  April  1,  1904,  and  July 
9,  1906,  above  referred  to.  By  section  2  of  that  act  the  bonds  were 
to  bear  interest  at  the  rate  of  not  to  exceed  3%  per  cent,  per  annum; 
the  principal  to  be  payable  in  five  equal  annual  installments  from  the 
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date  of  issue.  They  were  to  be  issued  from  time  to  time  as  ordered 
by  the  common  council,  by  the  mayor  and  comptroller,  and  the  com- 
mon council  was  required  to  make  provision  for  the  payment  of  the 
interest  and  the  principal  of  said  bonds  as  the  same  would  become 
due  in  the  general  fund  estimates  of  said  city.  By  section  3  of  that 
act  it  is  provided  that  one-half  of  the  amount  of  such  bonds  shall  be 
paid  by  local  assessment  to  be  levied  in  such  proportions  as  the  board 
of  assessors  shall  deem  the  respective  parcels  of  land  benefited  by  the 
improvements  therein  specified.  Such  assessment  to  be  payable  in 
five  equal  annual  installments  in  such  manner  and  with  interest  at 
the  rate  prescribed  in  the  charter  of  the  said  city,  the  amount  col- 
lected upon  such  local  assessment  to  be  annually  credited  to  the  re- 
sources of  the  city  in  the  annual  estimates  for  the  purpose  of  reim- 
bursing the  general  fund  to  the  extent  of  one-half  of  the  outlay  in- 
curred in  paying  such  bonds. 

It  is  seen  that  the  scheme  provided  by  the  statute  was  that  the  city 
should  issue  its  bonds  for  the  entire  expense  of  doing  the  work  of 
dredging  the  Buffalo  river  from  Evans  Slip  to  the  south  line  of  lot 
65  of  the  Indian  reservation.  The  common  council  should  make 
provision  for  payment  of  annual  installments,  principal  and  interest, 
in  the  general  fund  estimates  of  the  city ;  one-half  of  such  bonds  to 
be  collected  by  local  assessments  on  the  property  benefited,  and  such 
one-half,  when  collected,  to  be  used  to  reimburse  the  general  fund 
for  the  one-half  of  such  moneys  taken  from  such  general  fund  to 
pay  the  same.  In  other  words,  the  bonds  were  to  be  paid  by  the 
city  out  of  the  general  fund,  and  such  general  fund  was  to  bie  re- 
imbursed by  a  local  assessment  equal  to  one-half  of  the  amount  of 
sudi  bonds  when  collected.  It  is  apparent  that  the  bonds  could  be 
issued  under  the  statute  at  any  time  when  ordered  by  the  common 
council,  the  mayor,  and  the  comptroller,  and  it  necessarily  follows 
that  a  local  assessment  to  pay  (Mie-half  of  such  bonds  and  thus  re- 
imburse the  general  fund  could  be  made  at  once  after  such  bonds 
were  issued.  For  the  purpose  of  raising  money  by  local  assessment 
to  reimburse  the  general  fund  to  the  extent  of  one-half  of  the  moneys 
used  to  pay  off  such  bonds,  it  is  entirely  immaterial  whetiier  the  con- 
tract to  dredge  the  river  was  in  fact  made  before  or  after  the  assess- 
ment It  very  clearly  appears  from  the  provisions  of  chapter  568 
of  the  Laws  of  1902  that  the  issuing  of  the  bonds  and  the  spreading 
of  these  local  assessments  were  designed  to  be  cotemporaneous,  if 
not  simultaneous,  acts.  The  statute  provides  that  the  bonds  shall 
mature  in  five  equal  annual  installments  after  issue;  that  is,  one- 
fifth  of  the  amount  issued  shall  mature  in  one  year  and  one-fifth  an- 
nually thereafter.  The  statute  also  provides  that  the  amount  of  the 
\ocal  assessments  shall  be  payable  in  five  equal  annual  installments; 
that  is,  one-fifth  of  the  amount  of  the  assessments  shall  mature  in 
one  year  and  one-fifth  annually  thereafter.  It  is  thus  seen  that  on 
the  maturity  of  one-fifth  of  the  amount  of  the  bonds  there  shall  be 
due  and  available  for  reimbursing  the  general  fund  of  the  city  for 
the  payment  of  that  matured  indebtedness  one-fifth  of  the  amount  of 
the  assessments.  To  produce  this  result  the  assessment  must  of  ne- 
cessity be  spread,  made,  completed,  and  confirmed  one  year  before 
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the  maturity  of  the  first  installment  of  the  bonds.  In  other  words, 
the  issuing  of  the  bonds  and  making  of  assessments  are  required  by 
statute  to  be  simultaneous  acts,  and  any  provision  of  the  charter  that 
would  interfere  with  such  procedure,  tiiat  is  antagonistic  to  such  co- 
temporaneous  acts,  must  be  held  to  be  superseded,  if  not  repealed,  by 
this  statute. 

Under  this  statute  there  was  abundant  authority  for  the  city  to 
issue  its  bonds  and  proceed  at  once  to  make  a  local  assessment  to 
provide  for  the  payment  of  one-half  thereof.  The  fact  is  that  the 
city  did,  under  said  statute  and  its  amendment  by  chapter  665,  p.  1725, 
of  the  Laws  of  1906,  issue  its  bonds  for  the  sum  of  $460,000,  which 
were  sold  and  the  moneys  realized  therefrom  were  used  to  pay  for 
the  expense  of  such  improvements.  The  fact  is  that  the  work  was 
completed  and  paid  for  before  the  assessment  rolls  complained  of 
were  confirmed  by  the  common  council,  and,  while  it  is  true  that  the 
assessment  rolls  purport  on  their  face  to  be  assessments  for  dredg^g, 
deepening,  widening,  improving,  and  removing  obstructions  from  the 
Buffalo  river,  etc.,  the  fact  is  that  these  assessment  rolls  and  the  local 
assessments  against  these  relators  are  for  no  such  purpose  what- 
ever. They  are,  in  fact,  for  the  sole  and  only  purpose  of  raising 
money  by  local  assessment  to  reimburse  the  general  fund  of  the  city 
of  Buffalo  to  the  extent  of  one-half  of  the  moneys  used  or  liable  to 
be  used  from  such  fund  to  pay  the  bonds.  The  relator  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  so  alleges  in  its  peti- 
tion the  actual  fact  to  be.  All  the  parties  to  this  controversy  allege 
that  these  local  assessments  are  made  under  the  authority  of  chapter 
568  of  the  Laws  of  1902,  as  amended  by  chapter  665  of  the  Laws  of 
1906.  There  could  not  be  a  local  assessment  in  fact  to  pay  one-half 
the  expense  of  dredging  Buffalo  river  under  chapter  568  of  the  Laws 
of  1902.  There  could  be  a  local  assessment,  in  fact,  to  pay  one-half 
of  the  bonds  mentioned  in  that  act.  The  charter  provision  (section 
408)  is  that  the  city  shall  not  enter  into  a  contract  for  doing  or  mak- 
ing any  such  work  or  improvement  for  a  price  exceeding  $500  until 
the  assessment  therefor  has  been  confirmed  and  has  been  delivered 
to  the  treasurer.  This  provision  has  no  application  whatever  to  the 
power  of  the  city  to  issue  bonds  and  levy  a  local  assessment  to  pay 
one-half  the  amount  thereof  under  chapter  568  of  the  Laws  of  1902. 
It  solely  applies  to  a  local  assessment  for  making  an  improvement 
under  contract,  and  in  so  far  as  it  is  claimed  that  it  refers  to  the 
power  of  the  city  to  issue  bonds  to  raise  money  to  pay  the  contract 
indebtedness  of  April  1,  1904,  and  July  9,  1906,  and  levy  local  assess- 
ments to  reimburse  the  general  fund  for  one-half  of  the  amount  of 
such  bonds,  it  must  be  deemed  to  have  been  repealed  by  chapter  568 
of  the  Laws  of  1902.  The  relators  had  no  legal  right  to  be  heard 
upon  the  question  as  to  whether  these  bonds  should  be  issued  and 
sold  and  proceeds  used  to  defray  the  expense  of  dredging  Buffalo 
river.  They  did  have  the  constitutional  right  to  be  heard  upon  the 
subject  of  levying  a  local  assessment  upon  their  property  to  pay  one- 
half  of  these  bonds.  That  right  has  been  secured  to  them  by  the  pro- 
visions of  the  charter  regulating  the  manner  of  making  such  assess- 
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ment  and  confirmation  of  the  assessment  rolls  by  the  common  council. 
Tliey  in  fact  enjoyed  their  full  constitutional  privile|;e  of  being  hesu-d. 

loe  naming  of  these  assessment  rolls,  characterizmg  them  as  being 
assessment  rolls  for  the  dredging,  deepening,  widening,  improving, 
and  removing  obstructions  from  the  Buffalo  river,  etc.,  and  mailing 
notices  to  the  relators  and  other  property  owners  that  the  assessment 
rolls  had  been  completed  for  such  a  purpose,  when  the  only  authority 
for  such  local  assessment  was  for  the  purpose  of  raising  money  to  re- 
imburse the  general  fund  of  the  city  for  one-half  of  the  moneys  taken 
to  pay  the  bonds  issued  under  chapter  568  of  Laws  of  1902,  was  an  ir- 
regularity that  can  easily  be  cured  by  a  new  assessment,  and  thus  re- 
lieve the  lawful  assessment  of  relator's  property  from  a  very  serious 
di£5culty.  If  the  only  question  to  be  decided  upon  this  hearing  was 
the  legal  right  to  make  an  assessment  and  the  validity  of  these  rolls 
upon  that  ground,  I  should  be  inclined  to  hold  that  they  were  valid 
under  the  provisions  of  chapter  568  of  Laws  of  1902 ;  but,  inasmudi 
as  the  assessments  have  not  in  fact  been  levied  upon  the  several  par- 
cels in  proportion  to  the  benefits  enjoyed  by  the  properties,  and  for 
that  reason  a  new  assessment  must  be  levied,  the  irregularity  and  de- 
fect above  specified  can  also  be  remedied. 

It  clearly  appears  from  the  evidence  that  the  assessment  was  levied 
on  the  front-foot  basis,  according  to  the  frcHitage  of  the  respective  par- 
cels on  the  Buffalo  river.  The  original  assessment  roll  on  file  in  the 
c&ct  of  the  board  of  assessors  shows  on  its  face  that  all  land  above 
section  4  as  far  as  the  Lake  Shore  bridge  was  assessed  for  work  on 
section  4  at  the  rate  of  69  cents  per  river  dock  front ;  all  land  above 
section  6  to  the  same  point  for  work  on  section  6  at  the  rate  of  $2.48 
per  river  dock  fnmt;  all  land  above  section  6  to  the  same  point  for 
work  on  section  6  at  the  rate  of  $1.20  per  river  dock  front.  By  this 
assessment  lands  of  the  relator  more  than  a  mile  from  the  improve- 
ment are  made  to  pay  the  same  rate  as  the  lands  immediately  adjoin- 
ing and  adjacent  to  the  improvement.  The  fact  that  lands  a  mile  up 
the  river  from  the  improvement  had  no  present  means  and  none  in 
prospect  of  enjoying  the  same  benefits  from  improvements  already 
made  as  lands  immediately  adjoining  such  improvements  is  a  demon- 
stration that  their  benefits  cannot  be  tiie  same.  While  the  per  foot 
front  rule  is  not  necessarily  improper,  the  courts  have  ever  condemned 
it  where  the  benefits  and  conditions  are  not  the  same.  Undoubtedly 
the  determination  of  the  board  of  assessors  that  relators'  land  has  been 
benefited  is  correct;  but  their  determination  that  such  lands,  vacant 
and  unimproved  river  frontage,  have  been  benefited  to  the  same  de- 
gree, the  same  rate  per  foot  front,  as  lands  a  mile  or  more  below,  some 
of  them  with  present  dock  improvements,  within  the  improved  river 
and  adjacent  to  it,  cannot  be  upheld.  If  a  jury  had  so  decided,  their 
verdict  would  be  set  aside  as  against  the  weight  of  the  evidence.  Sec- 
tion 2140  of  the  Code  makes  that  the  rule  governing  these  proceedings. 

A  new  local  assessment  must  be  levied  for  the  purpose  of  reimburs- 
ii»  the  general  fund  of  the  city  to  the  extent  of  one-half  of  the  moneys 
taken  therefrom  to  pay  the  bonds  issued  under  chapter  568,  p.  1361, 
Laws  1902,  as  amended  by  chapter  665,  p.  1726,  Laws  1906,  which  as- 
sessment must  be  levied  m  such  proportion  as  the  board  of  assessors 
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shall  deem  the  respective  parcels  of  land  benefited  by  the  improyement 
described  in  chapter  568  of  the  I^aws  of  1902.  la  matdng  such  as- 
sessment the  assessors  will  consider  the  character  and  condition  of  the 
properties  affected,  their  improvements,  their  value,  their  adaptability 
for  use  in  connection  with  the  improvement,  the  probability,  present  or 
remote,  of  deep-channel  water  way  to  each  parcel  benefited,  and  such 
other  items  that  must  be  considered  to  make  an  assessment  upon  all 
parcels  according  to  benefits.  The  common  council  never  having  di- 
rected the  board  of  assessors  to  levy  a  local  assessment  to  reimburse 
the  general  fund  of  the  city  for  one-half  of  the  moneys  necessary  to 
pay  the  bonds  issued  and  actually  used  in  good  faith  for  the  purpose 
defined  in  chapter  568  of  Laws  of  1902,  it  is  its  duty  so  to  do  at  cmce, 
and  thus  initiate  a  proceeding  for  the  purpose  of  paying  such  bonds 
that  will  be  free  from  the  irregularities,  etc.,  herein  pointed  out.  The 
assessment  rolls  must  be  returned  to  the  common  council,  to  annul 
th»  same  and  direct  a  new  local  assessment  as  above  specified. 

Findings  may  be  prepared  accordingly,  awarding  costs  to  the  re- 
lators in  each  proceeding. 


(122  App.  Dlv.  487.) 

WAIiLAOB  T.  JONBS  et  at 

(Snpreme  Oonrt,  Aniellate  Division,  Second  D^Murtment.    November  22, 1907.) 

1..  OoiTNTixa—Su7XBTifiOB8— Audit  or  Claius— Pebsohal  Liabiutt. 

A  board  of  supervisors,  In  auditlog  claims  against  a  county,  exerdse  a 
Judicial  function,  and,  if  they  act  within  tlielr  Jurisdiction,  they  may  not, 
m  the  absence  ct  fraud  and  collusion,  be  held  personally  liable  for  their 
audits. 

[Ed.  Not& — ^For  cases  in  point,  see  Gent  Dig.  vol  18,  Coontles,  {  83.] 

2.  WOBDS  ARD  PHBABES— "CSOLLnSIOR." 

"Collusion"  implies  a  concerted  or  agreed  purpose  to  commit  a  fraud 
or  accomplish  a  wrong. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp. 
1260,  1261 ;  vol.  8,  p.  7606.] 

8.  CouMTiss— OmczBa — Patmert  or  iLUEaAj,  Dkilands — Statute  C!or8tbuko. 
Under  Taxpayers'  Act,  Laws  1881,  p.  709,  c.  031,  as  amended  by  Laws 
1887,  p.  885,  c.  673,  and  Laws  1892,  p.  620,  a  301,  where  county  officers 
by  collusion  allow  or  pay  or  connive  at  the  audit  of  any  fraudulent  or  il- 
legal demand,  the  colluding  official  may  be  held  personally  liable.  Held, 
in  an  action  against  supervisors  for  an  illegal  and  coUusire  audit  of  their 
bills,  that  it  is  not  enough  that  the  claim  Is  illegal,  but  the  auditing  must 
have  been  fraudulently  concerted,  or  done  by  collusion,  before  they  may 
be  held  personally  liable. 

4.  Sauk— SuPEBTiaoBS— MiLEAOK. 

Under  County  Law,  Laws  1892,  p.  1750,  c.  686,  {  23,  providing  that  each 
supervisor  shall  receive  $4  per  day  for  attending  sessions  of  the  board, 
and  mileage  for  once  going  and  returning  between  his  residence  and  the 
place  of  meeting  for  each  regular  and  q)eclal  session,  and  section  10  (page 
1745),  providing  that  the  board  shall  meet  annually,  may  hold  special 
meetings,  and  may  adjourn  from  time  to  time,  the  terms  "annual  meeting" 
and  "regular  session"  are  s.ynonymous,  and  a  "regular"  or  "special"  ses- 
sion is  measured  by  its  actual  duration;  each  day  not  being  a  session, 
within  section  23,  so  as  to  entitle  the  supervisors  to  mileage  for  each  day's 
actual  attendance  at  sessions  of  their  boards. 
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County  I«w,  Laws  1892,  p.  1756,  a  686,  f  60,  reqntrlng  clerks  to  record 
proceedings  of  boards  of  snpervlsors,  contemplates  that  the  boards  shall 
keep  books  of  record  of  their  proceedings,  for  public  information  and  as 
a  source  of  authentic  evidence. 

<L   SaKB— STrPKBVIBOBS— COUFBNSATION. 

Under  C!ounty  Law,  Laws  1892,  p.  1790,  c.  086,  |  23,  authorizing  com- 
pensation to  supervisors  while  engaged  in  any  Investigation  or  other  duty 
lawfully  committed  to  them  by  the  board  when  the  board  Is  not  in  ses- 
sion, members  may  not  be  allowed  for  services  pursuant  to  a  general  un- 
derstanding that  each  shall  look  after  the  business  in  his  own  town  and 
mpoTt  from  time  to  time  to  the  board. 
7.  Saicb— Ratitjcation. 

The  illegal  action  of  A  board  of  supervisors  in  allowing  compensation 
to  a  member  for  unauthorized  services  cannot  be  sustained  on  the  theory 
that  what  the  board  could  authorize  it  could  ratify  after  the  service  was 
rendered,  and  that  the  audit  of  a  bill  for  services  actually  rendered  and 
expenses  actually  paid  is  equivalent  to  original  authority. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  13,  Counties,  {  61.] 

&  SaMX— PEBSONAI.  lilABILITT  OF  SUFKBVISOBB— AOTIORS— SeVEBAI,  ReOOVKBT. 

In  an  action  against  members  of  a  board  of  supervisors  for  collusion  in 
conjointly  auditing  their  Illegal  claims  for  compensation.  Judgment  can- 
not be  bad  against  them  severally  for  moneys  illegally  received  by  each. 

Appeal  from  Special  Term,  Nassau  County. 
Action  by  George  Wallace  against  William  H.  Jones  and  others. 
Omplaint  dismissed,  and  plaintiff  appeals.    Affirmed. 
The  following  is  the  opinion  of  Garretson,  J.,  in  the  court  below : 

The  plaintiff,  a  taxpayer  of  the  county  of  Nassau,  has  brought  this  action 
against  the  three  defendamts  who  composed  the  board  of  supervisors  of  that 
ooanty  to  recover  from  them  the  amount  of  certain  Items  in  the  several  bills 
of  said  defendants  for  services  and  disbursements  as  supervisors  which  It  Is 
alleged  were  collnsively  audited  by  the  said  board.  The  action  Is  Instituted 
and  la  sought  to  be  maintained  under  section  1  of  the  "Taxpayers  Act,"  so 
called,  being  chapter  531,  p,  709,  of  the  Laws  of  1881,  as  amended  by  chapter 
«T3,  p.  885,  of  the  liaws  of  1887  and  chapter  SOI,  p.  620,  of  the  Laws  of  1892, 
which  provides  that  all  officers  of  any  county  may  be  prosecuted  and  an  ac^ 
tim  maintained  again.<it  them  by  a  taxpayer  to  prevent  any  Illegal  official  act 
w  to  prevent  waste  and  Injury  to,  or  to  restore  or  make  good,  any  property, 
fonds,  or  estate  of  such  county,  and  In  case  the  injury  complained  of  con- 
sists In  any  board,  officer,  or  agent,  by  collusion  or  otherwise,  allowing  or 
paying  or  conniving  at  the  audit  of  any  fraudulent  or  Illegal  demand,  the 
«mrt  shall  enforce  the  restitution  and  recovery  thereof,  if  theretofore  paid, 
and  "also  may  In  Its  discretion  adjudge  and  declare  the  colluding  or  default- 
ing official  personally  responsible  therefor,  and  out  of  his  property  •  •  • 
provide  for  the  collection  or  repayment  thereof."  The  complaint  sets  forth 
three  causes  of  action — one  for  an  illegal  audit  of  the  bills  of  each  of  the 
defendants,  and,  upon  the  theory  that  the  defendants  as  such  board  acted  col- 
hisively  in  auditing  each  and  all  of  the  bills.  Judgment  is  asked  for  against 
all  of  the  defendants  for  the  aggregate  amount  thereof.  Such  is  the  nature  of 
the  cause  of  action,  and  the  Court  of  Appeals,  in  passing  upon  the  sufficiency 
of  the  complaint,  apparently  deals  with  it  In  that  way,  and  In  no  other.  In  re 
Daly.  189  N.  T.  87,  81  N.  B.  660.  The  form  of  the  action  and  the  Judgment 
to  he  recovered  therein  would  be  the  same  if  an  audit  had  been  alleged  to 
bare  been  collnsively  made  of  any  Illegal  claim  against  the  county  other  than 
one  presented  by  a  member  of  the  auditing  board. 

It  Is  well  settled  that  a  board  of  supervisors,  in  auditing  claims  against  a 
wnnty,  excordse  a  Judicial  function,  and  If  they  act  within  their  Jurisdictimi 
they  cannot,  in  the  absence  of  fraud  and  collusion,  be  held  personally  re- 
•ponsible  for  tbelr  audits.  People  ex  rel.  Oneida  Bank  v.  Supervisors,  51  N. 
T.  442;  People  ex  rel.  Baldwin  v.  Supervisors,  26  Barb.  118;  People  v.  Stodi- 
107  N.y.S.— 19 


Digitized  by 


Google 


290  107  NOW  XOSK  8UPPLBMBNT  (Sup.  Ct. 

and  141  New  York  State  Reporter 

Ing,  60  Barb.  57S.  The  "Taxpayers  Act"  bnt  recognizee  this  principle  and 
extends  Ita  application  and  operation.  So  that  a  recovery  In  this  action  mast 
among  other  things,  be  based  npon  a  finding  of  fact  that  the  defendants,  in 
making  the  audits  complained  of,  acted  collusively.  The  words  of  the  act 
are:  "By  collusion  •  •  •  allowing  or  paying  or  conniving  at  the  andit 
of  any  fraudulent  or  illegal  demand."  The  Court  of  Appeals  has  declared 
that  the  word  "collusion"  means  "fraudulently  concerted,"  aa  defined  by 
lexicographers.  Another  definition  is:  "An  agreement  between  two  or  more 
persons  to  defraud  a  person  of  his  rights  by  the  forms  of  law,  or  to  obtain 
an  object  forbidden  by  law."  Bouvier,  Law  Diet  There  is,  therefore,  IutoIt- 
ed  In  and  necessarily  implied  by  the  term  "collusion"  a  concerted  or  agreed 
purpose  to  commit  a  fraud  or  accomplish  a  wrong.  It  Is  not  enough  that  the 
claim  Is  Illegal,  but  the  auditing  of  it  must  also  have  been  "fraudulently  con- 
certed," or  done  by  collusion,  in  or&er  that  the.  court  "may  in  its  discretion 
adjudge  and  declare  the  colluding  oflSdals  personally  responsible  therefor." 
Having  regard  to  all  of  the  evidence  and  the  admitted  facts  in  this  case,  I 
am  unable  to  find  that  the  defendants,  in  auditing  their  several  claims,  did  so 
collusively,  or  that  their  audits  were  fraudulently  concerted.  That  they  were 
Ignorant  of  the  law,  and  acted  upon  the  faith  of  misleading  and  erroneous 
precedents,  and  were  not  well  advised,  and  were  perhaps  negligent.  Is  a  more 
accurate  Interpretation  of  their  conduct. 

As  to  the  Illegality  of  the  several  claims  of  the  defendants,  so  much  thereof 
as  relates  to  mileage  for  attendance  at  regular  meetings  of  the  board  In  ex- 
cess of  once  going  and  returning,  and  to  per  diem  services  and  exx>enses  for 
"committee  work,"  are  not  sustainable  In  law.  The  county  law  (Laws  1892, 
p.  1750,  c.  680)  provides  (section  23)  that  "each  supervisor  shall  receive  from 
the  county  compensation  at  the  rate  of  four  dollars  per  day  for  each  calendar 
day's  actual  attendance  at  the  sessions  of  their  respective  boards,  and  mileage, 
at  the  rate  of  eight  cents  per  mile  for  once  going  and  returning  from  his 
residence  to  the  place  where  the  sessions  of  the  board  shall  be  held,  by  the 
most  usual  route,  for  each  regular  and  special  session."  By  section  10  of  the 
same  act  it  is  provided  that  the  board  of  supervisors  "shall  meet  annually 
at  such  time  and  place  as  they  may  fix  and  may  hold  special  meetings,"  and 
"may  adjourn  from  time  to  time."  I  think  the  words  "annual  meeting"  and 
"regular  sessimi"  synonymous,  and  that  a  "regular"  or  a  "spedal"  session  Is 
to  be  measured  by  ito  actual  duration,  and  that  each  day  of  its  duration  is  not 
a  session,  within  the  meaning  of  the  law.  So  that  the  defendants  were  in 
error  In  assuming  that  they  were  entitled  to  mileage  for  each  calendar  day's 
actual  attendance  at  the  sessions  of  their  board.  The  county  law  also  pro- 
vides that  "each  supervisor  •  •  •  may  also  receive  compensation  from 
the  county  at  the  rate  of  four  dollars  per  day  while  actually  engaged  in  any 
investigation  or  other  duty  which  may  be  lawfully  committed  to  him  by  the 
board,  except  for  services  rendered  when  the  board  is  in  session,  and  if  such 
Investigation  or  duty  require  his  attendance  at  a  place  away  from  his  resi- 
dence, and  five  miles  or  more  distant  from  the  place  where  the  board 
shall  hold  its  sessions,  his  actual  expenses  Incurred  therein.  No  other  com- 
pensation or  allowance  shall  be  made  to  any  supervisor  for  his  sarvicea,  ex- 
cept such  as  shall  be  by  law  a  town  charge." 

Important  and  valuable  services  seem  to  have  been  rendered  by  these 
defoidants,  respectively,  to  the  people  of  the  coimty  during  the  period  covered 
by  their  bills,  and  a  large  amount  of  money  has  been  expended  by  each  In 
actual  expenses  incurred  therein ;  but  the  minutes  of  the  board  are  barren  of 
evidence  that  a  single  matter  of  Investigation  or  other  duty  was  committed 
to  any  of  them,  "lawfully"  or  otherwise.  It  is  contemplated  by  the  law  that 
boards  of  supervisors  shall  keep  books  of  record  of  their  proceedings.  By 
section  50  of  the  county  law  It  is  made  the  duty  of  their  clerk  to  "record  in 
books  provided  for  the  purpose  all  the  proceedings  of  such  board."  This  is 
for  public  information  and  for  a  source  of  authentic  evidence  as  welL  The 
record  alone  can  show  that  a  matter  of  special  duty  has  been  "lawfully  com- 
mitted" to  a  supervisor.  It  appears  in  the  case  by  oral  testimony  that  the 
service  of  each  supervisor  In  such  matters,  called  by  them  "committee  work," 
was  done  In  pursuance  of  a  general  understanding  that  each  supervisor  should 
look  after  the  roads  and  other  business  in  his  own  town  and  report  from  time 
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to  time  to  the  board,  and  nacib  conrae  was  nndonbtedly  and  In  good  faith  pnr- 
■ned.  But  this  conne  was  not  within  the  letter  or  even  tlie  spirit  of  the 
law,  and  their  charges  for  each  "committee  w.ork"  were  not  properly  made  or 
allowed.  It  will  be  unfortunafe  for  the  defendants  if  this  conclusion  shall 
operate  to  deprive  them  of  compensation  for  services  rendered  in  good  faith 
to  the  people  of  the  countir ;  but  it  is  of  the  highest  importance  and  quite  es- 
saitial  for  the  protection  and  promotion  of  the  public  interests  that  at  least 
sabstantlal  compliance  with  the  forma  and  requirements  of  the  law  shall  be 
had. 

I  am  unable  to  assent  to  the  proposition  of  the  learned  counsel  for  the  de- 
ffendants,  in  its  application  to  the  facts  of  this  case,  that  what  the  board  had 
tlie  power  to  authorize  in  the  first  Instance  it  could  ratify  after  the  service 
was  rendered,  and  that  the  audit  of  a  bill  for  services  actually  rendered  and 
expenses  actually  paid  In  matters  relating  to  the  county  and  which  were 
within  the  general  supervision  of  the  Joint  board  was  equivalent  to  original 
anthoritjr.  I  have  dealt  with  the  question  as  to  the  legality  of  the  charges 
In  the  defendants'  bills  above  referred  to,  not  because  their  determination  is 
essential  to  the  decision  of  the  ease,  but  that  the  plaintifl!  may,  if  so  advised, 
have  the  benefit  of  express  findings  thereon  In  the  event  that  the  Judgment  to 
be  altered  hereon  shall  be  subjected  to  review. 

Tlie  learned  counsel  for  the  plaintiff  presents  the  proposition  that,  If  the 
court  ahall  cmiclude  that  the  plaintiff  Is  not  entitled  to  recover  as  against  all 
of  the  defendants,  yet  a  Judgment  may  be  had  against  them  severally  for  the 
moneys  illegally  received  by  each.  Such  is  not  the  nature  of  the  action ;  for, 
as  has  been  pointed  ont,  the  action  is  based  upon  the  alleged  collusion  or  fraud- 
ulmt  ooDoert  of  the  defendants  acting  conjointly  as  auditors,  and  not  to  re- 
cover from  eadi  defendant  mon^s  Illegally  received  by  him  from  the  county. 

For  the  foregoing  reasons,  I  am  constrained  to  the  conclusion  that  there 
must  be  Judgment  for  the  defendants,  dismissing  the  plalntilTs  complaint  upon 
the  merits,  with  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Thomas  Young,  for  appellant. 
James  W.  Treadwell,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opiniMi  of 
Mr.  Justice  Garretsoa  at  Special  Term. 

WOODWARD,  JENKS,  RICH,  and  MILLER,  JJ.,  concur. 
HIRSCHBERG,  P.  J.,  not  voting. 


(S6  Misc.  Rep.  186.) 

HUNOERFORD  T.  VILLAGB  OF  WAVBRLT  et  al. 

(Supreme  Court,  Special  Term,  Tioga  County.    October,  1807.) 

1.  MimiciFAL  CoBPOBATioNS— PxBSONAi.  lNJUBiE»— Pbebentatior  or  Glau. 
Plaintiff  sued  a  village  and  its  trustees  as  individuals  and  also  Its  street 
eommlssioners  for  Injuries  received  by  an  alleged  defective  sidewalk.  The 
verified  statonent  of  claim  was  not  filed  until  30  days  after  the  expiraticm 
of  the  statutory  period  of  six  months,  required  by  Laws  1897,  p.  366,  c. 
414.  The  complaint  alleged  the  physical  Incapacity  of  plaintiff  to  file  the 
daim  because  of  the  injuries  received,  and  also  set  up  a  conversation  with 
one  of  defendant's  trustees,  a  member  of  the  committee  on  sidewalks,  in 
which  she  requested  the  trustee  to  bring  the  matter  before  the  board  with 
a  view  to  settlement,  which  he  promised  to  do,  that  the  matter  was 
brought  before  the  trustees  and  no  damages  allowed,  but  no  InformatlcMi 
was  given  of  the  decision  of  the  trustees  until  about  the  time  of  the  filing 
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9t  the  claim.    Held,  that  the  alle^tlons  were  euflSdeat  to  meet  the  r^ 
Oalronents  of  the  statute  as  to  the  filing  of  a  verified  statement. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  38,  Monlcipal  Corpora- 
tiWB,  18  1696-1707.] 

X  Saick— Dkfbotivs  Stbxxts— Aotior  Aoainbt  Viixaok  TmrsTKEa. 

Where  a  village  onder  the  village  law  created  a  separate  highway  dis- 
trict, and  Its  streets  were  placed  under  the  exclusive  control  of  the  board 
of  trustees,  the  street  commissioners  onder  their  direction  having  super- 
vision of  the  pnbllc  streets,  and  being  authorized  to  employ  necessary 
laborers  for  that  purpose,  allegations  in  an  action  against  the  village  and 
its  board  of  trustees  as  Individuals  that  the  individual  defendants  know- 
ingly permitted  the  sldewalli  at  the  place  where  plalntlfF  was  Injured  to 
remain  in  defective  condition  for  a  long  time  is  sufficient  to  state  a  causa 
of  action  against  them. 

Action  by  Martha  A.  Hungerford  against  the  village  of  Waverly 
and  others.    Demurrer  to  complaint.    Overruled. 

Charles  C.  Annabel,  for  plaintiff. 
Frank  A.  Bell,  for  defendants. 

LYON,  J.  The  village  of  Waverly  was  incorporated  under  "An 
act  in  relation  to  villages,  constituting  chapter  21  of  the  General 
Laws."  Laws  1897,  p.  366,  c.  414.  The  individual  defendants,  other 
than  defendant  Bingham,  who  is  the  street  commissioner,  ccMnprise 
the  board  of  trustees  of  the  village.  Each  defendant  demurs  upon 
the  groimd  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  alleges  that  on  the  21st 
day  of  June,  1906,  the  plaintiff,  without  any  negligence  on  her  part, 
was  most  seriously  and  permanently  injured  by  stepping  into  a  hole, 
of  long  standing,  the  existence  of  which  had  long  been  known  to  the 
defendants,  in  a  badly  defective  sidewalk  in  the  village;  that  her 
nervous  system  was  seriously  affected,  and  that  she  was  unable  to 
write  or  concentrate  her  mind  upon  any  work  for  some  time  there- 
after, as  a  result  of  the  nervous  shock,  and  that  on  the  3d  day  of 
January,  1907,  she  caused  to  be  filed  with  the  village  clerk  and  the 
president  and  board  of  trustees  of  the  village  the  duly  verified  claim 
required  by  the  general  village  law;  that  the  reason  for  not  filing 
the  claim  before  was  the  physical  incapacity  of  the  plaintiff  by  rea- 
son of  said  injuries  and  because  of  a  conversation  had  by  plaintiff 
with  one  of  the  defendant  trustees,  who  was  a  member  of  the  com- 
mittee on  sidewalks,  in  which  she  stated  the  nature  and  circumstances 
of  her  injuries,  requesting  the  trustee  to  bring  the  matter  before  the 
board  with  a  view  of  settlement,  which  he  promised  to  do  and  in- 
form her  as  to  the  decision;  that,  although  the  matter  was  brought 
before  the  trustees  some  time  thereafter  and  no  damages  allowed 
her,  yet  that  she  was  not  informed  by  said  trustee  and  did  not  learn 
of  the  decision  of  the  trustees  until  about  the  time  of  filing  her  claim. 
It  has  long  been  settled  that  a  demurrer  admits  all  material  facts  well 
pleaded  and  that  all  reasonable  intendments  are  to  be  indulged  in  sup- 
port of  a  pleading  demurred  to. 

As  to  the  defendant  village  of  Waverly,  it  is  contended  that  the  ac- 
tion cannot  be  maintained,  for  the  reason  that  the  written  verified 
statement  of  the  claim  was  not  filed  with  the  village  clerk  within  six 
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months  after  the  cause  of  action  accrued,  as  required  by  statute.  The 
injuries  are  alleged  to  have  been  received  Jane  21st,  and  the  state- 
ment of  claim  was  not  filed  until  January  3d  following,  or  13  days 
after  the  expiration  of  the  six-month  period  of  limitation.  Concededly 
the  Legislature  had  the  power  to  impose  the  six-month  requirement 
provid^  by  the  statute,  and  the  same  is  valid  and  effective  (Mac- 
Mullen  V.  City  of  Middletown,  187  N.  Y.  37,  79  N.  E.  863),  and 
the  service  of  the  required  statement  was  a  condition  precedent  to 
recovery  (Jewell  v.  City  of  Ithaca,  72  App.  Div.  220,  76  N.  Y.  Supp. 
126).  The  plaintiff  claims,  however,  that  the  allegation  of  the  com- 
plaint as  to  the  inability  of  the  plaintiff,  by  reason  of  her  injuries,  to 
make  out  the  required  statement  and  the  allegation  as  to  an  attempted 
compromise  of  her  claim  relieve  the  case  at  bar  from  the  effect  of  - 
those  decisions.  It  was  held  in  the  cases  of  Walden  v.  City  of  James- 
town, 178  N.  Y.  213,  70  N.  E.  466,  Green  v.  Village  of  Port  Jervis, 
65  App.  Div.  68,  66  N.  Y.  Supp.  1042,  and  Barry  v.  Village  of  Port 
Jervis,  64  App.  Div.  268,  72  N.  Y.  Supp.  104,  that  when  a  plaintiff 
by  reason  of  injuries  received  is  incapacitated  from  preparing  and 
serving  the  statement  within  the  time  required  by  statute,  but  serves 
the  same  as  soon  as  he  is  able  to  do  so,  the  statement  is  served  in 
time.  In  the  case  last  cited,  the  statute  required  that  the  statement 
of  injury  be  given  within  two  days  thereafter,  and  yet  the  court  held 
that  a  statement  served  within  five  days  was  in  sufficient  time.  In 
the  case  of  Forsyth  v.  City  of  Oswego,  114  App.  Div.  616,  99  N.  Y, 
Supp.  1022,  it  was  held  by  a  closely  divided  court  that,  where  the  stat- 
ute required  a  statement  to  be  served  within  three  months  after  the 
happening  of  the  accident,  it  was  served  in  time  if  served  within  three 
months  after  the  physical  incapacity  preventing  plaintiff  from  serving 
it  had  ceased.  This  case  would  seem  to  extend  the  period  for  serv- 
ing the  required  statement  to  the  very  limit.  In  the  case  at  bar  the 
statement  was  served  13  days  after  the  expiration  of  the  statutory- 
period  of  six  months. 

Under  the  allegations  of  the  complaint  hereinbefore  referred  tor, 
proof  could  be  given,  not  only  that  tiie  inability  of  plaintiff  to  make 
and  file  the  required  statement  existed  more  than  the  13  days  neces- 
sary to  bring  this  case  within  the  Forsyth  Case  but  also  under  the 
allegation  of  the  complaint  "that  the  reason  of  not  filing  the  claim  be- 
fore was  because  of  the  physical  incapacity  of  the  plaintiff"  that  the 
plaintiff  filed  the  statement  as  soon  as  her  physical  incapacity  was  suf- 
ficiently removed.  In  view  of  these  authorities,  it  must  be  held  that 
the  complaint  alleges  facts  sufficient  to  meet  the  requirements  of  the 
statute  as  to  the  filing  of  a  verified  statement  of  claim. 

It  is  unnecessary  to  discuss  the  subject  of  the  liability  of  a  village 
for  injuries  sustained  by  a  person  by  reason  of  the  failure  of  its  board 
of  trustees  to  exercise  reasonable  care  to  keep  the  sidewalks  in  the 
village  in  proper  repair,  although  the  exclusive  control  and  supervi- 
sion of  the  highways  is  placed  with  the  board  of  trustees,  as  this  ques- 
tion has  l<Mig  been  settled.  Conrad  v.  Trustees  of  Village  of  Ithaca^ 
16  N.  Y.  158;  Saulsbury  v.  Village  of  Ithaca,  94  N.  Y.  27,  46  Am. 
Rep.  122;  Nelson  v.  Village  of  Canisteo,  100  N.  Y.  89,  2  N.  E.  473; 
Koch  V.  Village  of  Edgewater,  18  Hun,  407 ;   Seymour  v.  Village  of 
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Salamanca,  137  N.  Y,  364,  33  N.  E.  304;  MacMullen  v.  City  of  Mid- 
dletown,  187  N.  Y.  37,  79  N.  E.  863. 

As  to  the  individual  defendants,  it  is  contended  that  the  action  can- 
not be  maintained  for  the  reason  tiiat  ^e  liability  to  the  plaintiff,  if 
any,  is  that  of  the  village  and  not  of  its  trustees  and  street  commis- 
sioner. The  village  law  constituted  the  village  a  separate  highway  dis- 
trict, and  placed  the  streets  under  the  exclusive  control  and  supervi- 
sion of  the  board  of  trustees,  and  provided  that  the  street  commis- 
sioner, under  their  direction,  had  supervision  and  charge  of  the  re- 
pair of  public  streets  and  was  authorized  to  employ  the  necessary  la- 
borers for  that  purpose.  The  law  is  well  settled  as  to  the  duty  of  the 
person  charged  with  the  maintenance  of  sidewalks,  holding  them  to  the 
use  of  reasonable  care  in  the  discharge  of  their  duties.  The  allega- 
tions of  the  complaint  charge  the  defendants  with  having  knowingly 
permitted  the  sidewalk  at  the  place  where  the  plaintiff  was  injured  to 
remain  in  a  badly  defective  con<Etion  for  a  long  time,  and  such  alle- 
gations are  sufficient  to  constitute  a  cause  of  action  against  the  defend- 
ants in  case  the  defendants  were  charged  with  the  maintenance  of  the 
sidewalks.  These  defendants  by  accepting  these  public  offices  impliedly 
bound  themselves  to  the  obligations  attendant  upon  the  proper  dis- 
charge of  the  duties  of  those  offices.  Public  officers  charged  with  min- 
isterial duties  are  answerable  in  damages  to  any  one  specially  injured 
by  their  carelessness  and  negligent  performance  of,  or  omission  to  per- 
form, the  duties  of  those  offices.  Hover  v.  Barkhof,  44  N.  Y.  113 ; 
Bryant  v.  Town  of  Randolph,  133  N.  Y.  70,  30  N.  E.  657;  Beardslee 
v.  Dolge,  143  N.  Y.  160,  38  N.  E.  205,  42  Am.  St  Rep.  707;  Allen 
V.  Sisson,  66  Hun,  140,  143,  20  N.  Y.  Supp.  971.  The  duty  of  public 
officers  is  not  less  than  the  power.  Nelson  v.  Village  of  Canisteo,  100 
N.  Y.  89,  2  N.  E.  473;  Seymour  v.  Village  of  Salamanca,  137  N.  Y. 
364,  33  N.  E.  304.  The  mayor  and  aldermen,  who  are  by  law  the  com- 
missioners of  highways  of  a  city,  are  liable  for  negligence  in  failing  to 
keep  the  sidewalks  in  proper  repair.  Piercy  v.  Averill,  37  Hun,  360 ; 
Koch  v.  Village  of  Edgewater,  18  Hun,  407. 

In  the  case  of  Bennett  v.  Whitney,  94  N.  Y.  302,  an  action  brought 
against  the  mayor  and  common  council  of  the  city  of  Binghamton,  N. 
Y.,  who  were  by  law  the  commissioners  of  highways  of  die  city,  and 
against  the  street  commissioner,  by  a  person  who  was  injured  by  fall- 
ing into  an  unguarded  opening  in  one  of  Ihe  public  streets  of  the  city, 
the  court  held  that  one  who  asstmies  the  duties  and  is  invested  widi 
the  powers  of  a  public  officer  is  liable  to  an  individual  who  sustains 
special  damage  because  of  a  neglect  properly  to  perform  these  duties. 
While  a  nonsuit  was  granted  as  to  the  defendants  mayor  and  commtMi 
council,  upon  the  ground  that  the  evidence  failed  to  establish  action- 
able negligence  against  them,  the  case  was  submitted  to  the  jury 
against  the  defendant  street  commissioner  and  a  verdict  rendered 
against  him. 

It  is  very  possible  that,  when  the  case  is  brought  to  trial,  the  evi- 
dence may  not  warrant  all  the  allegations  of  the  complaint ;  but,  as  be- 
fore stated,  for  the  purpose  of  passing  upon  the  sufficiency  of  the  com- 
plaint, the  court  is  bound  to  assume  to  be  true  all  the  allegations  of 
the  complaint  material  to  the  cause  of  action  and  all  reasonable  intend- 
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ments  which  may  be  drawn  therefrom.    So  judged,  I  think  the  com- 
plaint states  a  cause  of  action  against  all  the  defendants,  and  hence  the 
demurrer  must  be  overruled. 
Demurrer  overruled. 


(.-»>  Misc.  Sep.  285.) 

ONTAJRIO  FIELD  CLUB  T.  McADOO. 

(Supreme  Court,  Special  Term,  New  Xodc  County.    July,  1900.) 

SVHDAT— VlOIiATION   OF   SURDAT    IiAW— INJUNCTION. 

^e  police  will  not  be  restrained  from  preyentlng  baseball  playing  on 
Sonday  on  the  grounds  of  an  athletic  association,  where  those  only  are 
admitted  who  buy  score  cards  at  the  ticket  of&ce  at  26  cents  each. 

[Ed.  Not& — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Sunday,  i  11.] 

Actitm  by  the  Ontario  Field  Club  against  William  McAdoo.    Mo- 
tion for  temporary  injunction  denied. 

Francis  H.  Boland,  for  plaintiff. 

John  J.  Delaney,  Corp,  Counsel,  for  defendant 

BLANCHARD,  J.  The  plaintiff  is  a  membership  association,  duly 
incorporated  under  the  laws  of  the  state  of  New  York.  It  was  or- 
ganized, according  to  the  charter,  for  the  purposes  of  promoting  social 
and  friendly  intercourse  among  its  members,  and  especially  for  the 
purpose  of  encouraging  athletic  sports,  such  as  baseball,  football, 
and  other  athletic  pastimes  and  exercises.  On  several  Sundays,  to 
wit,  May  28,  June  4  and  11,  1905,  the  police  force  of  the  city  inter- 
fered, and  prevented  the  plaintiff  from  playing  baseball  on  its  grounds ; 
and  the  plaintiff  now  asks  the  court  for  an  order  restraining  the 
police  from  further  interference.  The  contention  of  the  plaintiff  is 
that  its  athletic  grounds  are  private,  and  that  it  does  not  propose  to 
have  any  public  exhibitions,  nor  to  charge  any  admission  fee.  The 
defendants  deny  this,  and  allege  that  on  June  10,  1905,  the  plaintiff 
advertised  a  game  of  baseball  for  the  next  day,  which  was  Sunday; 
that  persons  to  the  number  of  100  went  to  the  ticket  office  of  plain- 
tiff just  before  the  game  was  called,  and  each  of  them  paid  25  cents 
for  a  score  card;  Uiat  the  score  card  in  each  instance  was  handed 
to  a  man  at  the  entrance  gate,  who  tore  a  comer  off  the  same,  and 
returned  the  remainder  to  the  person  from  whom  he  received  it,  and 
thereupon  such  person  entered  the  premises  through  the  entrance 
gate.  A  detective  officer  of  the  precinct  in  which  the  premises  of 
the  plaintiff  are  located  deposes  that  he  gained  admission  m  the  man- 
ner described.  The  plaintiff  replies  to  none  of  these  allegations. 
This  is  a  new  knock  on  an  old  door.  Time  and  again  the  court  has 
been  asked  for  the  relief  sought  herein,  and  it  has  been  as  often  re- 
fused. It  is  not  illegal  per  se  to  play  baseball  on  Sundays,  but  it  may 
become  illegal  by  attending  circumstances.  It  is  illegal  when  carried 
on  as  a  public  sport,  as,  for  example,  when  the  public  is  invited  by  ad- 
vertisements in  the  public  press  or  otherwise,  and  an  admission  fee  is 
chaiged  or  collected.  A  private  club  may  play  baseball  or  any  other 
game  on  Sunday  upon  its  own  grounds,  and  the  game  may  be  wit- 
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nessed  by  all  in  view  of  it,  provided  no  admission  fee  is  charged  or 
collected,  and  the  game  is  not  advertised,  and  is  played  in  an  orderly 
and  quiet  manner,  without  disturbing  the  peace  of  the  day  or  the 
neighborhood.  Attempts  to  evade  the  law  by  one  device  or  another 
are  becoming  alarmingly  frequent,  and  it  is  the  duty  of  the  courts 
to  sustain  the  police  force  in  all  its  proper  acts,  and  to  encourage  it 
to  enforce  the  law.  There  is  nothing  in  the  papers  to  indicate  that 
the  police  have  done  anything  unlawful  or  contemplate  doing  any  un- 
lawful act,  and  the  motion  for  injimction  must  be  denied,  with  $10 
costs. 


(56  MlBC.  Rep.  222.) 

In  »  PRINCE'S  ESTATE. 

(Surrogate's  CJourt,  Oneida  County.    October,  1907.) 

1.  BxxoTTTOBS  A.ND  ▲DiuNiarKATOBa — Pbkskntation  or  Claius. 

On  presentation  of  a  claim  against  a  decedent's  estate,  where  the  per- 
sonal representatives  do  not  offer  to  refer  It  or  dispute  it,  it  acquires  tbe 
character  of  a  liquidated  debt 

2.  Sau3»— Adkissioks  bt  Ezxoutob. 

On  proceedings  for  the  settlement  o<  an  executor's  account,  an  admis- 
sion by  him  in  open  court  that  he  talces  no  issue  with  any  creditor  as  to 
the  amount  due  om  his  claim  of  the  time  when  it  accrued  binds  the  es- 
tate. 

[Ed.  Note. — ^BV>r  cases  in  point,  see  Gent  Dig.  rol.  22,  Executors  and 
Administrators,  f  832.] 

8.  Saio— Patuert  or  Debts. 

Testator  gave  his  whole  estate  to  bis  executors  in  trust,  with  power  oC 
sale  to  pay  debts,  etc,  to  be  exercised  when  they  deemed  advisable. 
His  real  property  was  incumbered  and  unsalable,  and  the  executors  made- 
no  sale  thereof  for  10  years  after  his  death,  during  which  time  they  had 
no  assets  to  pay  debts.  Held,  that  they  were  trustees  of  tlie  creditors, 
so  that  limitations  did  not  run  until  sale  of  the  real  estate. 
4.  Saioi— Limitations. 

Where  creditors  of  an  estate  were  told  by  an  executor  that  their  claims 
would  be  paid  when  the  real  estate  was  sold,  the  executor  could  not  inter- 
pose the  bar  of  limitations  to  such  claims  after  the  sale  of  the  real  estate^ 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Daniel  B. 
Prince,  deceased.     Decree  rendered. 

H.  S.  Bedell,  executor  in  person,  and  by  W.  B.  Bliss. 

W.  J.  Cagwin,  for  Cornelia  O.  Prince,  Ora-  C.  Prince,  and  Flora 
Bell  Crego. 

W.  W.  Byam,  for  Charles  Byam. 

E.  A.  Rowland,  for  Glen  W.  Petrie  and  G.  G.  Clarabut. 

John  S.  Baker,  for  N.  C  Scudder,  S.  O.  Scudder,  John  S.  Baker, 
and  J.  J.  Guernsey. 

C.  H.  Dunning,  for  John  Baynes,  Bangs  &  Gaynor,  and  N.  B.  Rudd. 

O.  P.  Backus,  for  Spencer  &  White. 

John  R,  Edwards,  in  pro.  per. 

E.  L.  O'Donnell,  for  Augustus  Prince. 

J.  P.  Gubbins,  m  pro.  per, 

SEXTON,  S.  On  June  14, 1894,  the  above-named  Daniel  B.  Prince 
died  at  Rome,  N.  Y.,  leaving  a  will  which  was  probated  September  11, 
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1894.  Harvey  S.  Bedell,  George  Barnard,  and  Willard  H.  Prince 
were  named  as  executors  and  trustees.  They  all  qualified  and  entered 
upon  the  discharge  of  their  duties.  Barnard  died  in  1896,  since  which 
time  Bedell  and  Prince  have  managed  the  estate.  The  usual  notice 
to  creditors  to  present  claims  was  published  in  1894,  and,  on  March 
26,  1895,  an  inventory  was  filed,  showing  personal  property  in  the 
amount  of  $7,176.87,  which  consisted  largely  of  old  hotel  furnishings. 
The  claims  of  the  creditors  were  all  filed  not  later  than  1896,  and 
amounted  to  $2,112.17. 

Said  executors,  on  December  19,  1906,  voluntarily  filed  their  first 
account  of  their  proceedings  in  this  estate,  which  showed  a  balance 
to  the  credit  of  the  estate  of  $99.36.  In  or  about  May,  1907,  the  real 
estate  was  sold  by  the  executors,  and  a  supplemental  account  filed, 
showing  to  the  credit  of  said  estate  $19,352.01,  out  of  which  was  paid 
incumbrances,  taxes,  and  other  expenses,  amounting  to  $12,331.78, 
leaving  in  the  executors'  hands  $7,020.23  to  be  distributed.  All  of 
the  creditors  were  cited,  and  they  asked  that  their  claims  be  directed 
paid  on  the  accounting.  The  executors  pleaded  in  bar  the  six  years' 
statute  of  limitations.  The  court  has  jurisdiction  to  decide  the  ques- 
tion whether  the  claims  of  all  these  creditors  had  been  admitted  and 
allowed  by  the  executors.  Matter  of  Miles,  170  N.  Y.  75,  62  N.  E. 
1084.  The  following  questions  are  to  be  decided:  First.  Were  the 
claims  of  all  creditors  admitted  and  allowed  by  the  executors?  Sec- 
ond. If  admitted  and  allowed,  is  the  statute  of  limitations  a  bar  to 
their  payment? 

The  claims  of  creditors  were  all  filed  with  some  one  of  the  three 
executors  before  the  close  of  1896.  After  reasonable  opportunity  has 
been  given  for  an  examination  into  the  validity  and  fairness  of  a  claim 
which  is  presented,  if  the  representative  of  the  estate  does  not  of- 
fer to  refer  it  on  the  ground  that  he  doubts  its  justice  or  disputes  it 
as  unjust,  it  acquires  the  character  of  a  liquidated  and  undisputed 
debt  against  the  estate.  This  should  be  so  on  principle.  Underbill 
V.  Newburger,  4  Redf.  Sur.  499 ;  Magee  v.  Vedder,  6  Barb.  352,  are 
to  that  eflFect.  There  seems  to  be  no  authority  to  tfie  contrary.  Lam- 
bert V.  Craft,  98  N.  Y.  432. 

The  record  shows  that  Executor  Bedell  stated  in  open  court: 

"We  do  not  take  Issue  with  any  creditor  wbo  has  presented  his  claim  as  ti> 
the  amomit  doe  uiran  his  claim,  as  to  the  time  when  the  claim  accmed,  as  to 
the  validity  at  that  time  of  the  claim." 

If  there  was  any  doubt  as  to  whether  said  claims  were  liquidated, 
it  is  removed  by  the  binding  admission,  in  open  court,  by  Executor 
Bedell.  This  admission  binds  the  estate,  notwithstanding  that  there 
are  two  surviving  executors,  as  the  acts  of  one,  where  the  estate  is 
vested  in  two  or  more  executors,  are  deemed  the  acts  of  all.  Wheeler 
V.  Wheeler,  9  Cow.  34 ;  Brennan  v.  Lane,  4  Dem.  322,  and  cases  cited. 
"Hie  allowance  by  an  executor  of  a  claim  presented  against  an  estate 
"establishes,  prima  facie,  the  accuracy  of  the  items  without  other 
proof;  and  the  opposite  party  is  bound  to  show  affirmatively  a  mis- 
take or  error."  Lambert  v.  Craft,  supra ;  Matter  of  Warrin,  56  App. 
Div.  414,  67  N.  Y.  Supp.  763.    Whether  a  claim  has  been  paid  or  not. 


Digitized  by 


Google 


298  107  NEW  YOBK  SDPPLBMENT  (Suf.  Ct. 

•nd  141  New  York  State  Reporter 

the  principle  is  the  same.  Matter  of  Warrin,  supra.  There  are  liqui- 
dated debts  against  the  estate  amounting  to  $2,112.17,  and  to  the  cred- 
it of  the  estate  $7,020.23 ;  and  it  is  therefore  the  court's  duty  to  de- 
cree their  payment  in  due  course  of  administration.  Lambert  v.  Craft, 
supra. 

We  now  come  to  the  second  question,  as  to  whether  the  statute  of 
limitations  bars  the  creditors  from  participating  in  the  distribution  of 
the  funds  of  this  estate.  The  will  by  its  terms  gave  to  the  executors  in 
trust  all  of  the  personal  and  real  estate  of  the  testator,  for  the  purpose 
of  paying  all  debts,  funeral  and  testamentary  expenses,  legacies,  etc., 
with  a  direction  to  sell,  but  at  a  time  when,  in  their  judgment,  it  would 
be  for  the  best  interests  of  the  estate.  The  power  was  also  given  to 
them  to  use  any  or  all  of  the  personal  estate  for  the  purpose  of  taking 
care  of  the  real  estate  until  the  same  should  be  sold. 

On  the  trial  Executor  Bedell  testified : 

"Down  until  the  time  the  real  estate  was  sold,  which  was  recently,  we  did 
not  at  any  time  have  any  money  that  conid  be  applied  in  payment  of  any  of  the 
creditors'  claims  that  had  been  presmted  against  the  estate,  after  paylog 
taxes  and  insurance,  and  sometimes  we  didn't  have  anywhere  near  enon^  to 
meet  those  without  borrowing.  If  we  had  wanted  to  we  never  could  have  paid 
a  dollar  <hi  any  of  the  claims  of  the  creditors  consistently,  as  we  had  no  sur- 
plos  to  protect  the  real  estate  from  tax  sale  and  foreclosure.  We  never  had 
any  opportunity  of  selling  the  real  estate  until  we  did  sell  it — never  oooid  get 
an  ofTer.  We  tried  from  time  to  time  to  sell  it,  and  sold  it  at  the  very  first 
opportunity.  There  never  was  a  time,  after  Mr.  Prince's  death,  when  a  cred- 
itor could  have  collected  a  Judgment  against  the  estate,  had  he  put  his  claim 
in  Judgment,  prior  to  the  time  of  the  sale  of  the  real  estate,  without  selling 
the  real  estate  subject  to  the  Incumbrances.  If  any  of  the  creditors  had  sued 
their  claims  within  the  7%  years,  that  would  have  prevented  the  statute  of 
limitations  from  running,  but  could  not  have  got  the  money  without  forcing  a 
sale  of  the  real  estate." 

There  being  a  discretionary  power  of  sale  in  the  executors  and 
trustees,  a  sale  could  not  have  been  forced  by  the  creditors,  except 
upon  a  proceeding  to  force  the  executors  to  exercise  their  discretion, 
which  would  not  have  been  entertained  except  upon  proof  of  an  abuse 
of  that  discretion.  On  the  evidence,  the  real  estate  was  mortgaged 
and  undesirable ;  and,  there  being  no  one  who  could  be  induced  to  pur- 
chase the  property,  no  court  would  have  forced  a  sale,  the  effect  of 
which  would  have  been  to  wipe  out  substantially  all  equity  which  the 
estate  had  in  the  property. 

The  property  in  question  was  effectually  devised,  expressly  charged 
with  the  payment  of  debts,  funeral,  and  other  expenses,  and  the  will 
contained  a  valid  power  of  sale  for  the  payment  thereof.  Hence,  prior 
to  the  amendment  of  1904,  the  creditors  could  not  have  forced  a  sale 
of  the  real  estate  for  the  payment  of  their  claims,  under  section  2757, 
subd.  4,  of  the  Code.  Dennis  v.  Jones,  1  Dem.  Sur.  80;  Matter  of 
Rosenfield,  5  N.  Y,  St.  Rep.  339,  and  cases  cited;  Matter  of  Smith, 
19  N.  Y.  St.  Rep.  898;  Matter  of  Hesdra  (Con.  Sur.)  20  N.  Y.  Supp. 
79,  and  cases  cited.  The  evidence  shows  that  there  was  at  no  time  per- 
sonal property  in  the  hands  of  the  executors,  for  the  payments  of  debts, 
so  that  an  application  to  the  Surrogate's  Court  for  an  execution  upon 
a  judgment  or  decree  would  have  been  denied,  and  section  2552  of  the 
Code  would  have  been  held  inapplicable.    Matter  of  Monell,  28  Misc. 
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Rep.  808,  69  N.  Y.  Supp.  981.    The  burden  is  upon  the  person  seeking 
an  execution  upcm  a  judgment  recovered  against  a  representative  of  an 
estate  to  show  in  the  hands  of  such  representative  sufficient  funds  of 
the  estate  applicable  to  the  payment  of  ^e  judgment.    Matter  of  Gall's 
Estate,  40  App.  Div.  114,  67  N.  Y.  Supp.  836 ;  Matter  of  Lazelle,  16 
Misc.  Rep.  616,  40  N.  Y.  Supp.  343.    A  creditor  with  a  judgment 
would^  not  be  more  stronglv  entrenched,  legally,  than  a  creditor  with 
a  liquidated  claim,  as  the  allowance  of  a  creditor's  claim  is  a  determi- 
naticKi  that  it  is  a  valid  and  subsisting  claim  against  the  estate,  entitled 
to  share  in  the  distribution  of  the  proceeds  of  the  estate.    For  that  pur- 
pose it  is  just  as  effective,  unless  disproved  as  a  judgment  of  a  court 
of  competent  jurisdiction.    Matter  of  Warrin,  supra.    Executors  and 
administrators  are  but  trustees  to  settle  the  estate  under  his  or  their 
direction  or  control,  agreeably  to  the  principles  of  the  statute.    Noth- 
ing is  gained  by  obtaining  a  judgment  against  them,  beyond  the  li(^ui- 
dation  of  the  debt.    A  creditor  gets  no  costs,  except  at  the  discretion 
of  the  court,  and  the  result  is  the  same  whether  the  suit  be  defended 
or  not     Butler  v.  Hempstead,  18  Wend.  666 ;   Mayor  v.  Gorman,  S6 
App.  lAv.  191,  49  N.  Y.  Supp.  1026.    When  a  claim  has  been  allowed 
it  is  established.    McNulty  v.  Hurd,  72  N.  Y.  620.    And  it  would  be 
a  contradiction  in  terms  to  say  that  an  established  claim  can  or  should 
be  litigated  in  an  action  or  upon  proceedings  for  an  accotmting.    Mat- 
ter of  Miles,  supra.    Executors  are  not  now  the  mere  representatives  of 
their  testator  or  intestate,  but  stand  in  a  different  relation  to  creditors 
of  deceased  persons  with  whose  estates  they  are  intrusted  than  they 
formerly  did.    They  are  now  consituted  trustees ;  and  the  property  in 
their  hands  is  a  fund  to  be  disposed  of  in  the  best  manner  for  the  ben- 
efit of  creditors,  and  not  liable,  as  it  once  was,  to  be  dissipated  in  bills 
of  costs  created  by  the  anxiety  of  creditors  to  obtain  the  first  judg- 
ment   Dox  v.  Backenstose,  12  Wend.  542.    An  executor  holds,  not  in 
his  own  right,  but  as  a  trustee  for  the  benefit  (1)  of  the  creditors  of 
the  testator,  and  (2)  of  those  entitled  to  distribution  under  the  will, 
or,  if  not  all  bequeathed,  under  the  statute  of  distributions.    Blood  v. 
Kane,  130  N.  Y.  614,  29  N.  E.  994,  16  L.  R.  A.  490. 

In  the  case  at  bar  there  never  has  been  any  accounting,  and  the  ex- 
ecutors occupy  the  same  relation  to  the  estate  as  they  did  at  the  time 
they  qualified.  Hence,  their  trust  has  been  continuous,  and,  they  not 
having  openly  or  in  any  manner  repudiated  their  trust,  or  taken  any 
position  hostile  to  the  interest  of  the  creditors  or  others  interested  in 
the  estate,  and  having  done  no  act  to  set  the  statute  in  motion  since 
they  allowed  the  claims  herein,  the  statute  of  limitations  does  not  ap- 
ply, and  is  not  a  bar,  on  this  accounting,  to  claims  of  creditors.  Mat- 
ter of  Camp,  126  N.  Y.  377,  27  N.  E.  799;  Matter  of  Lyth,  32  Misc. 
Rep.  608,  67  N.  Y.  Supp.  679.  There  was  evidence  in  the  case,  given 
by  several  creditors,  that  they  were  told  by  deceased  Executor  Bar- 
nard that  their  claims  were  all  right  and  would  be  paid  when  the  real 
estate  was  sold.  In  view  of  this  evidence,  and  of  all  the  facts  and 
draunstances  in  the  case,  as  well  as  the  provisions  of  the  will,  the  stat- 
ute of  limitations  should  not  be  available  as  a  bar.  An  executor  or  ad- 
ministrator may  not,  with  impunity,  admit  and  allow  a  claim  for  the 
purpose  of  lulling  a  creditor  into  a  sense  of  security,  until  his  strict 
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legal  remedy  is  barred  by  the  statute  of  limitations,  and  then,  by  filing- 
an  answer  in  such  a  proceeding  as  this  (accounting),  send  the  creditor 
out  of  court  without  remedy  or  redress  into  another  forum,  only  to  be 
met  with  a  plea  of  the  statute  of  limitations.  Matter  of  Miles,  supra. 
Law  is  founded  on  justice,  and  should  have  its  eye  on  the  equity  side 
of  every  case. 

If  we  assume  that  the  statute  does  run  in  such  a  case,  it  cannot  com- 
mence running  until  the  creditor's  right  to  call  the  representatives  of 
the  estate  to  an  account  has  accrued.  The  right  to  call  the  executors 
to  an  account  in  the  case  at  bar,  for  moneys  received  from  the  sale  of 
the  real  estate,  could  not  accrue  until  they  had  sold  the  real  estate  and 
received  the  money.  Upon  the  evidence,  no  sale  was  ever  had  until 
in  or  about  May,  1907.  On  the  accounting  herein,  about  $99  of  per- 
scmalty,  made  up  of  rents,  was  shown  to  be  a  part  of  the  estate  subject 
to  be  wiped  out  by  commissions  and  expenses  of  the  accounting.  The 
general  rule  is  that  the  six  years'  statute  of  limitations  applies  to  pro- 
ceedings against  executors  and  administrators  brought  to  compel  an 
accounting  of  the  personalty.  Such  a  rule  cannot  be  invoked  on  a 
voluntary  accounting  of  the  proceeds  of  the  sale  of  real  estate  only,. 
particularly  when  such  accounting  is  had  within  six  years  after  the  re- 
ceipt thereof.  Matter  of  Sargent,  42  App.  Div.  801,  59  N.  Y.  Supp. 
106, 

There  is  another  view  of  this  case,  which,  if  correct,  excludes  the 
statute  of  limitations  as  a  bar:  Where  there  is  a  general  accountings 
of  both  real  and  personal  estate,  from  the  time  the  trust  was  created 
down  to  the  time  of  the  trial,  there  is  no  statute  of  limitations.  Young 
V.  Young,  2  Misc.  Rep.  381,  21  N.  Y.  Supp.  1008 ;  Matter  of  Lyth,. 
supra.  Accounting  parties  cannot  petition  for  a  voluntary  settlement 
of  their  accounts  and  cite  all  parties  in  interest  to  appear  upon  the  re- 
turn day,  and,  when  appearance  is  made  and  objections  filed  against 
the  account  so  voluntarily  rendered  by  them,  then  for  the  first  time 
raise  the  statute  of  limitations  as  a  bar.    Matter  of  Lyth,  supra. 

In  the  case  at  bar  I  hold  and  decide  that  the  statute  of  limitations,, 
under  the  peculiar  facts  of  this  case  and  the  language  of  the  will,  did 
not  begin  to  run  until  the  time  of  the  sale  of  real  estate,  in  or  about 
May,  1907,  and  said  statute  is  not  a  bar  to  any  of  the  claims  hereto- 
fore presented  against  said  estate  by  the  creditors.  It  therefore  fol- 
lows that  the  claims  of  all  of  the  creditors  which  have  been  filed  are 
valid  and  subsisting  claims  against  the  estate  in  their  respective 
amounts.  The  claims,  not  having  been  rejected,  must  be  deemed  to 
have  been  allowed  as  of  the  time  of  the  filing  of  same.  The  rule  Idd 
down  in  Excelsior  Terra  Cotta  Co.  v.  Harde,  181  N.  Y.  11,  14,  73  N. 
E.  494,  106  Am.  St  Rep.  493,  I  think  must  control  in  this  case  on  the 
subject  of  interest.  Interest  is  allowed  on  each  daim  from  tiie  date 
of  filing  with  the  executor. 

Decreed  accordingly. 
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In  re  MATTHEWS  et  aL 

'<8aprame  Court,  Appellate  Division,  First  Department    December  6,  1007.) 

X.  Wills— IiKOAcias—ABAXXiaNT—OEMEKAi.  As8kt»— iNaumoiiiNcrr. 

Testatrix,  after  bequeathing  certain  general  legacies,  directed  the  sale 
of  ber  real  estate,  provl^ng  tbat  one-balf  of  the  proceeds  should  be  paid 
to  ber  daughter,  or  to  ber  surrlvlng  cblld  or  children,  and  that  the  bal- 
ance should  be  retained  by  the  executors  in  trust  to  pay  the  Income  to 
testatrix's  son  for  life,  remainder  to  the  daughter,  or,  In  the  event  of 
ba  deatb,  to  her  surrlTlng  child  or  children,  Held,  that  the  bequest  of 
the  proceeds  of  the  real  estate  was  In  the  nature  of  a  specific  legacy,  and 
that,  the  other  assets  being  Insufficient  to  pay  debts  and  expenses  of 
administration,  the  general  legatees  were  not  entitled  to  share  in  the  pro- 
ceeds of  the  sale  of  the  real  estate,  under  the  rule  that,  where  the  per- 
sonal property  is  not  sufficient  to  pay  debts  and  spedflc  legacies,  tbe 
general  legatees  must  lose  their  legacies. 

2.  Sau— "SFiomo  Leoaoiks"— Definition. 

A  specific  legacy  la  a  gift  by  will  of  a  ei>eclfic  article,  or  part  of  tes- 
tator's estate,  which  Is  Identified  and  distinguished  from  all  other  things 
of  tbe  same  kind,  and  which  may  be  satisfied  <mly  by  the  delivery  of 
the  particular  thing  bequeathed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  40,  WiUl^  f  1030.] 

Appeal  from  Surrogate's  Court. 

Judicial  settlement  of  the  accoimts  of  Rosie  Matthew^,  executrix, 
and  Hyman  Levi,  executor  of  the  estate  of  Sarah  Waters,  deceased. 
From  a  surrogate's  decree  of  distribution,  Rosie  Matthews,  a  legatee, 
appeals.     Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN,  LAM- 
BERT, LAUGHLIN.  and  HOUGHTON,  JJ. 

David  S.  Myers,  for  appellant. 
Philip  Waters,  for  respondent. 

McLaughlin,  J.  Sarah  Waters  died  on  the  20th  of  May,  1905, 
leaving  a  last  will  and  testament,  executed  a  little  over  two  years 
before  her  death,  which  was,  on  the  22d  of  June  following,  admitted 
to  probate,  and  letters  testamentary  issued  to  the  executors  therein 
named;  tiie  accounting  parties  in  this  proceeding.  Mrs.  Waters  by 
her  will  first  directed  that  her  debts  and  funeral  expenses  be  paid, 
and  then  she  gave  the  sum  of  $300  each  to  the  Montefiore  Home 
for  Chronic  Invalids,  Beth  Israel  and  Mt.  Sinai  Hospitals  in  the  city 
of  New  York,  and  then  gave  to  her  nephew,  Philip  Waters,  $1,000. 
In  the  sixth  clause  of  her  will  she  directed  her  executors  to  sell,  at 
public  or  private  sale,  as  soon  as  possible  after  her  death,  her  real 
estate  located  at  68  Mott  street,  in  the  city  of  New  York  (which  was 
all  the  real  estate  she  had),  and  for  that  purpose  she  authorized  and 
empowered  them  to  make,  execute,  and  deliver  all  necessary  and  prop- 
er papers.  What  she  desired  done  with  the  proceeds  derived  from 
such  sale  is  best  stated  in  the  language  used  by  her  in  this  clause  of 
her  will,  viz. : 

"Upon  said  sale  of  my  said  real  estate  I  order  and  direct  my  said  ex- 
ecutors or  the  survivor  of  them  to  pay,  out  of  the  net  proceeds  of  such  sale. 
one-balf  thereof  to  my  daughter  Rosie  Matthews,  or  in  tbe  event  of  her  death 
<t  or  before  the  said  sale,  to  the  surviving  cblld  or  children  of  my  said  daugh- 
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ter.  The  balance  of  the  remaining  one-balf  of  the  net  proceeds  of  said  sale, 
I  tdre,  bequeath  and  devise  to  my  said  ezecntors,  or  the  BarvlTors  of  than, 
in  trust,  to  invest  the  same  as  they  or  the  survivor  of  them  deem  prudent  and 
to  pay  over  the  net  income  or  revenue  arising  therefrom  to  my  son  Hymen 
Waters  during  his  lifetime.  Upon  the  death  of  my  said  son  Hymen  Waters,  I 
direct  and  order  my  said  executors  or  the  survivor  of  them  to  pay  over  the 
whole  principal  of  the  sum  so  invested  to  my  daughter  Rosle  Matthews,  or  In 
the  event  of  her  death  before  said  Hymen  Waters  to  her  surviving  child  or 
children." 

The  executors,  as  directed,  sold  the  real  estate,  and  a  substantiat 
amount  was  realized  therefrom.  The  entire  personal  estate  of  which 
the  testatrix  died  possessed  being  insufficient  in  amount  to  pay  the 
funeral  and  administration  expenses  and  her  debts,  resort  for  that 
purpose  was  necessarily  had  to  a  portion  of  the  proceeds  derived 
from  the  sale  of  the  real  estate.  There  still  remains,  from  such  pro- 
ceeds, in  the  hands  of  the  executors  for  distribution,  more  than  suf- 
ficient to  pay  the  bequests  to  the  several  hospitals  named  and  the 
nephew,  Philip  Waters.  These  legatees  claim  that  the  proceeds,  or 
so  much  thereof  as  is  necessary  for  the  payment  of  their  respective 
legacies,  are  applicable  to  their  payment.  The  daughter,  Rosie  Mat- 
thews, claims  that  none  of  the  proceeds  is  applicable  to  the  payment 
of  such  legacies  or  any  of  them.  The  learned  surrogfate  held  that 
the  proceeds  of  the  sale  of  the  real  estate  in  the  hands  of  the  execu- 
tors for  distribution  resulted  from  the  exercise  of  a  mandatory  power 
of  sale,  and  therefore  such  proceeds  were  available  for  the  purpose 
of  paying  such  legacies.  It  is  from  this  portion  of  the  decree  that 
the  appeal  is  taken. 

The  gifts  to  the  nephew  and  the  several  hospitals  are  general  1^- 
cies,  not  amounting  to  a  bequest  of  a  particular  thing,  or  money,  or 
of  a  particular  fund  designated  from  all  others  of  tiie  same  kind. 
Crawford  v.  McCarthy,  159  N.  Y.  614,  54  N.  E.  277.  This,  how- 
ever, is  not  true  of  the  bequests  contained  in  the  sixth  clause  of  the 
will.  That  dause,  it  is  true,  contains  a  mandatory  power  of  sale; 
but  this  is  for  a  specific  and  definite  purpose,  clearly  expressed  in  the 
same  clause  that  gives  the  power.  That  purpose  was  to  produce  a 
specific  fund  for  the  sole  benefit  of  the  daughter  and  son  of  the  tes- 
tatrix, and  the  executors  were  directed  to  divide  the  same  between 
them  in  the  manner  there  set  out.  The  intent  of  the  testatrix  in 
this  respect  is  clearly  expressed,  and  catmot  be  misunderstood,  if  ef- 
fect be  given  to  the  language  used  by  her.  The  gift  of  the  proceeds 
of  the  sale  of  the  real  estate  is  a  specific  bequest.  It  comes  squarely 
within  the  definition  of  a  specific  legaqr,  which  has  been  defined  as: 

"A  gift  by  will  of  a  specific  article  or  part  of  the  testator's  estate,  which  is 
'identified  and  distinguished  from  all  other  things  of  the  same  idnd,  and  whidi 
may  be  satisfied  only  by  the  delivery  of  the  particular  thing."  18  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  p.  714 ;  Crawford  v.  McCarthy,  169  N.  Y.  619,  54  N.  E^ 
277. 

Had  the  real  estate  been  given,  instead  of  the  proceeds,  no  one,  I 
take  it,  would  seriously  contend  liiat  the  other  legatees  could  compel 
a  sale  for  the  payment  of  their  legacies.  The  fact  that  she  directed 
a  sale,  and  the  net  proceeds  to  be  divided,  in  no  way  changed  the 
situation.    The  proceeds  of  a  sale  of  specified  property,  which  is  di- 
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reeled  by  the  will  to  be  sold,  is  just  as  much  a  specific  legacy  as  if 
the  property  itself  had  been  given,  Crawford  v.  McCarthy,  159  N. 
Y.  619,  54  N.  E.  277;  Matter  of  Brett,  57  Hun,  400,  10  N.  Y.  Supp. 
871;  Boston  Safe  Dep.  &  Trust  Co,  v.  Plummer,  142  Mass.  257,  8 
N.  E.  61. 

If  the  forgoing  views  be  correct,  then  the  legacies  bequeathed  to 
the  several  institutions  and  the  nephew  referred  to  must  fail  of  pay- 
ment, there  being  a  deficiency  of  assets  with  which  to  pay  the  same 
in  whole  or  in  part,  because  a  specific  legacy  is  not  subiect  to  abate- 
ment with  general  legacies  on  a  deficiency  of  assets  (Toch  v.  Toch, 
81  Hun,  410,  30  N.  Y.  Supp.  1003) ;  or,  in  other  words,  as  between 
specific  and  general  legacies,  where  the  personal  property  is  not  suf- 
ficient to  pay  the  debts  and  the  specific  legacies,  the  general  legatees 
must  lose  their  legacies  (Wallace  v.  Wallace,  23  N.  H.  149 ;  Code  Civ. 
Proc  §  2721). 

The  decree,  in  so  far  as  appealed  from,  is  reversed,  and  the  matter 
remitted  to  the  Surrogate's  Court  to  enter  a  decree  in  accordance  with 
this  opinion.    All  concur. 


Srr  Misc.  Bep.  98.) 

THOMAS  RUSSBLIi  ft  SONS  t.  STAMPERS'  ft  GOLD  LEAF  LOOAL 
UNION  NO.  22  et  al. 

(Supreme  Court,  Spedal  Term,  New  York  County.    November  80,  1907.) 

L  Kasb  Umons— Actions— Skbviob  or  Offioebs. 

In  a  Bolt  to  restrain  intimidation,  etc.,  by  members  of  a  trade  nnlon 
during  a  strike,  the  nnlona,  being  voluntary  associations,  were  properly 
made  parties  by  sorloe  on  their  officers  under  Code  Civ.  Proc.  |  1919, 
providing  that  an  action  or  special  proceeding  may  be  maintained  against 
the  president  or  treasurer  of  an  unincorporated  association  on  any  cause 
of  action  against  all  the  associates,  and  a  recovery  had  against  them  jolnt- 
ij  or  severally. 

2.  IiuuRCTioN— ScoPK— Pebsors  BEsnuiRxn. 

A  strike  injunction,  issued  against  the  officers  and  members  of  a  labor 
milon.  was  binding  on  each  and  every  member  of  the  union,  though  only 
the  officers  were  served. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  i  426.] 

3.  BaXK— COICFCAIRT— IRJTTBT  TO  PEBSOR  ARD  PbOFEBTT. 

A  complaint  for  a  strike  injunctloa  against  trade  unions  alleged  that 
defendants  had  con^)lred  by  abuse,  intimidations,  threats,  and  violence 
to  coerce  and  intimidate  plaintiff's  employes  and  to  Induce  them  to  leave 
and  force  plalntifl  to  accede  to  the  union's  demands ;  that,  with  intent  to 
injure  and  destroy  plahitifTs  business  and  proper^,  defendant  unions 
were  oommitllng  and  continued  to  commit  acts  of  intimidation,  abuse, 
and  violence  against  plaintiff  and  its  employes,  followed  by  a  recital  of 
alleged  acts  of  violations  committed  at  the  instigation  of  defendant  unions 
and  their  cheers  and  memliers.  Beld,  that  the  complaint  alleged  a  cause 
of  action  for  threatened  Injury  to  person  and  property. 

4.  BxmEHOB— FiRDIROS— CORCtLTTBIOR. 

A  referee's  finding,  in  a  suit  for  Injunction  to  restrain  illegal  acts  of 
■trlkers,  that  certain  of  the  acts  vrere  committed  in  the  interest  and  for 
tbe  benefit  ot  defendant  labor  unions,  was  a  conclusion  of  law,  rather 
ttum  a  finding  of  fact 
Sl  Cohsfikaot— DxriNiTiOR— Psoor. 

A  omspiracy,  being  a  combination  betvreen  two  or  more  persons  with 
tbe  unity  of  design  for  a  common  purpose  to  do  an  unlawful  act  or  a  law- 
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ful  act  by  nnlawftd  means,  cannot  be  sustained  by  evidence  wtiicb  would 
merely  establish  separate  causes  of  action  against  seyeral  defendants. 
[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  10,  Conspiracy,  i  2&] 

«.  IMJUNOIIOII— TBA.nK     UNIOMS— StRIKXS— ViOIiEROB— ConSFIBAOT— Etidesoe. 

In  a  suit  to  restrain  certain  labor  unions  and  their  members  from  com- 
mitting acts  of  Intimidation  and  violence  during  a  striiie,  evidence  held 
InsuflSdent  to  warrant  a  finding  tliat  acts  of  violence  already  committed 
were  for  the  benefit  of  the  union,  or  that  they  wer«  the  result  of  a  con- 
spiracy to  injure  plaintiff  or  his  basln«ss. 

7.  nAOK  DnioNS— Natobb  or  AsaociATioii— Riohts. 

A  labor  union  is  an  entity  recognized  by  law,  oidowed  wltb  the  same 
right  as  an  individual  to  threaten  to  do  that  which  It  may  lawfully  doi. 
[Ed.  Nota — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade  Unions,  1 1.] 
&  Saux— Um^AWTUi,  Acts  of  MzaisiBS. 

Unlawful  acts  of  violence  committed  by  one  or  more  members  of  a  trade 
union  during  a  strllLe  are  not  Ipso  facto  binding  on  the  union,  in  the  ab- 
sence of  proof  that  the  union  as  such,  promoted  or  ratified  the  acts. 

0.  OONflpnuoT— EviDSROB— StmnoixiioT. 

Though  ratification  by  a  trade  union  of  acts  of  violence  comjnitted  by 
Its  members  during  a  strilie  may  be  proved  by  circumstantial  evidence, 
'where  a  conspiracy  Is  alleged,  the  circumstances  must  be  tantamount  to 
direct  proof. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  10,  Conspiracy,  |  28.] 

IOl  iMJUNonoH— Intebfkberoe  with  Business— Tbadk  Drions. 

An  Injunction  will  not  lie  against  Individuals  who  conspire  to  interfere 
with  the  trade,  business,  or  occupation  of  others,  unless  some  injury  has 
been  infiicted  on  the  person  or  some  right  of  property  has  l>een  invaded, 
destroyed,  or  prejudiced ;  the  conspirators  being  amenable  to  punlsliment 
for  violation  of  Pen.  Code,  i  168,  prohibiting  such  acts. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  27,  Injunction,  IS 
172,  174,  175.] 

11.  Saice— Affbehbhsior  or  Irjubt. 

Mere  apprehension  of  injury  by  future  wrongful  acts  of  members  of  a 
trade  union  during  a  strilce  are  insufficient  to  Justify  an  injunction. 
[Ed.  Note. — For  cases  In  point  see  Cent.  Dig.  vol.  27,  Injunction,  H  8-11.1 

12.  Sake— Fbelikin AST  iRJimcnoR— Doubttci.  Bioht. 

Where,  in  a  suit  for  a  strilie  injunction  against  certain  trade  unions 
and  their  members,  the  evidence  adduced  before  a  referee  did  not  sustain 
the  allegation  of  conspiracy,  nor  show  ratification  by  the  union  of  acts 
of  violence  committed  by  certain  of  its  members,  an  Injunction  pendente 
lite  could  only  be  granted  against  such  memt>erB  of  the  union  as  could  be 
identified  as  having  committed  acta  of  violence  or  Intimidation,  under  the 
rule  that  where  plalntUTs  right  to  equitable  relief  sought  Is  doubtful, 
the  court  will  not  grant  an  injunction  pendente  lite,  containing  the  same 
relief  that  would  be  ultimately  granted  if  plaintiff  succeeded  on  the  trial 
of  the  action. 

[EM.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Injunction,  (  358.] 

Action  by  Thomas  Russell  &  Sons  against  the  Stampers'  &  Gold 
Leaf  I.,ocal  Union  No.  22  and  others.  On  motion  to  continue  a  pre- 
liminary injunction  pendente  lite.    Glinted  in  part. 

Alfred  E.  Ommen,  for  plaintiff. 

Stuart  G.  Gibboney  (John  Brooks  Leavitt,  of  counsel),  for  defend- 
ants. 

DAYTON,  J.  Motion  to  continue  preliminary  inj'unction.  The 
parties  defendant  are  Local  Union  No.  22  of  the  International  Brother- 
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hood  of  Bookbinders,  with  Joseph  A.  Prout,  individually  and  as  presi- 
dent and  the  business  agent  of  said  union,  and  all  other  officers  and 
members  of  said  union,  their  agents,  servants,  and  associates;  Local 
Union  No.  1  of  said  brotherhood,  with  Joseph  P.  Hand,  individually 
and  as  president  of  said  union,  Frank  E.  Carter,  individually  and  as 
secretary  thereof,  and  all  other  officers  and  members,  their  agents, 
servants,  and  associates,  and  Michael  B.  Newman.  The  complaint, 
stimmarized,  alleges  that  prior  to  January  3,  1906,  the  plaintiff,  a  cor- 
poration, employed  members  of  Union  22  and  thereafter  made  its  book- 
binding room  "nonunion"  and  discharged  the  members  of  Union  22, 
except  one  girl ;  that  prior  to  March  20,  1907,  members  of  Union 
No.  1  were  employed  by  plaintiff,  but  on  that  day  declared  a  strike 
and  required  all  its  members  to  leave  work,  the  object  of  whidi  strike 
was  to  injure  plaintiff's  business,  and  to  make  the  strike  effective  the 
defendant  unions  instigated,  combined,  and  entered  into  an  unlawful 
conspiracy  by  abuse,  intimidations,  threats,  and  violence  to  coerce  and 
intimidate  the  other  employes  of  the  plaintiff,  and  to  induce  them  to 
leave,  and  to  force  plaintiff  to  accede  to  the  demands  of  said  union; 
the  plaintiff  endeavored  to  fill  with  new  men  the  places  of  the  strikers, 
and  could  have  done  so,  but  for  the  malicious  and  unlawful  interfer- 
ence of  the  defendant  unions;  that  with  intent  to  injure  and  destroy 
plaintiff's  business  and  property  the  defendant  unions  are  committing 
and  intend  to  continue  to  commit  acts  of  intimidation,  abuse,  and  vio- 
lence against  the  plaintiff  and  its  employes.  Here  follows  a  recital  of 
alleged  acts  committed  at  the  instigation  of  the  defendant  unions,  their 
officers  and  members:  That  on  June  8,  1907,  members  of  Unions  Nos. 
1  and  22  gathered  in  front  of  plaintiff's  place  of  business,  shouting  op- 
probrious names,  and  in  some  instances  following  plaintiff's  employes 
and  threatening  them  with  bodily  harm ;  that  prior  to  and  since  said 
acts  the  defendant  unicms  endeavored  to  force  plaintiff's  employes  to 
leave  and  to  entice  them  away  by  abuse  and  threats  of  violence ;  that 
from  the  commencement  of  the  lockout  by  Union  No.  22  and  the  strike 
by  Union  No.  1  the  defendant  unions,  Uieir  officers  and  members,  in 
furtherance  of  a  malicious  and  unlawful  conspiracy  to  injure  the  plain- 
tiff, have  caused  pickets  and  gangs  of  men  placed  at  or  near  plaintiff's 
place  of  business  by  defendant  unions,  who  demanded  that  plaintiff's 
employes  join  their  unions,  and  that  at  the  instigation  of  defendant  un- 
ions gang^  of  men  composed  of  members  of  defendant  unions  have  lain 
in  wait  for  and  followed  plaintiff's  employes  with  threats  and  assaults, 
causing  some  of  them  to  leave  the  city  of  New  York;  that  women 
employ^  of  plaintiff  have  been  so  threatened ;  that  all  the  alleged  acts 
were  in  furtherance  of  an  agreement  and  unlawful,  conspiracy  by  de- 
fendant unions,  their  officers  and  members,  to  injure  plaintiff's  business 
and  good  will,  and  to  force  it  to  accede  to  the  demands  of  defendant 
unions;  and  diat  plaintiff  has  been  obliged  to  secure  the  services  of 
special  officers  and  to  request  police  assistance,  but  all  to  no  avail, 
and  that  none  of  the  members  of  defendant  unions  have  been  abused  or 
assaulted.  The  temporary  injunction,  issued  ex  parte,  restrained  the 
defendants,  their  officers,  members,  agents,  servants,  and  associates: 
(1)  From  inducing  or  coercing,  or  attempting  to  induce  or  coerce,  by 
any  species  of  intimidation,  threats,  force,  or  fraud,  any  employe  of 
107N.T.S.— 20 
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the  plaintiff  to  quit  the  emi^oyment  of  the  plaintiff;  (2)  from  pre- 
venting or  attempting  to  prevent,  by  any  species  of  intimidation, 
threats,  force,  or  fraud,  any  person  from  entering  the  employ  of  the 
plaintiff;  (3)  from  any  and  all  acts  of  intimidation,  threats,  force,  or 
fraud  toward  any  employe  of  the  plamtiff;  (4)  from  any  and  all  un- 
lawful interference  with  the  property,  property  rights,  or  business  of 
theplaintiff. 

"Die  defendant  unions,  being  voluntary  associations,  were  properly 
made  parties  under  section  1919,  Code  of  Civil  Procedure,  by  service 
upon  Uieir  officers,  and  an  injunction  issued  against  them  and  all  their 
members  was  binding  upon  each  and  every  member  of  the  defendant 
unions,  Beattie  v.  Callanan,  67  App.  Div.  14,  78  N.  Y.  Supp.  518 ; 
Horseshoers'  Protective  Ass'n  v.  Quinlivan,  83  App.  Div.  459,  82  N. 
Y.  Supp.  288 ;  Davis  Machine  Co.  v.  Robinson,  41  Misc.  Rep.  329,  84 
N.  Y.  Supp.  837;  People  v.  Marr,  181  N.  Y.  468,  74  N.  E.  431,  106 
Am.  St.  Rep.  662.  The  complaint  sets  forth  a  cause  of  action  for  threat- 
ened injury  to  person  and  property  (Davis  v.  Zimmerman,  91  Hun, 
489,  36  N.  Y.  Supp.  303 ;  Dueber  Watchcase  Co.  v.  Howard  Watdi 
&  Clock  Co.,  3  Misc.  Rep.  582,  24  N.  Y.  Supp.  647),  and  was  accom- 
panied by  a  large  number  of  affidavits,  which  were  replied  to  and  ccmq- 
tradicted  by  numerous  affidavits  on  the  part  of  the  defendants.  Ref- 
erence was  ordered  to  Hon.  Roger  A.  Pryor,  "for  the  information 
of  the  court,  to  determine  and  report  upon  all  the  questions  of  fact 
arising  upon  the  affidavits  presented  upon  said  motion."  Seventeen 
witnesses  were  examined  and  cross-examined  before  Judge  Pryor,-  the 
record  thereof  being  nearly  400  typewritten  pages,  and  the  learned 
referee  reported  as  follows : 

"First.  That  the  defendant  unions  are  voluntary  assodatlcMui  composed  of 
more  than  seven  persons ;  the  defendant  Joseph  A.  Front  and  Joseph  P.  Hand 
being  their  respectlre  presidents. 

"Second.  The  only  persons  served  In  the  action  with  snmmons  and  com- 
plaint 'were  Joseph  A.  Front,  Frank  B.  Carter,  and  Michael  B.  Newman,  who, 
together  with  the  said  Hand,  duly  appeared  therein. 

"Third.  Acts  of  violence  and  Intimidation  were  committed  on  the  employes 
of  the  plaintlfr. 

"Fourth.  Said  acts  were  committed  by  members  of  said  unions. 

"Fifth.  Said  acts  were  committed  in  the  interests  and  for  the  benefit  of 
said  nnlons. 

"Sixth.  None  of  the  defendants  were  parties  to  a  conspiracy  to  commit  said 
acts  of  violence  and  intimidation,  or  committed,  antborized,  or  sanctioned  said 
acta." 

The  first  and  second  paragraphs  of  the  report  of  the  learned  referee 
appear  to  be  conceded  as  facts.  The  third  paragrai^  is  sustained  by 
the  proofs.  The  fourth  paragraph  is  sustained  by  the  proofs  to  the 
extent  that  Simon  Kriedman,  a  member  of  Union  No.  1,  called  Charles 
A.  Kirchner  a  scab  and  other  names,  for  which  Kriedman  was  arrested 

and  fined  $50  by  a  magistrate,  and Murray,  a  member  of  Union 

No.  22,  followed  Harry  Erlander  in  the  streets,  for  which  said  Murray 
was  arrested  and  held  in  $500  to  keep  the  peace.  The  testimony  of  a 
number  of  witnesses  shows  that  there  were  acts  of  disorder  committed 
by  persons  who  were  designated  by  the  witnesses  as  members  of  c«ie  or 
the  other  of  these  unions ;  but,  beyond  the  statement  that  the  assaulting 
parties  were  such  members,  no  proof  of  identification  was  furnished. 
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Samuel  D.  Tharp  testified  that  he  entertained  Mr.  Newman  at  his 
house,  and  that  on  one  occasion  Newman  indirectly  threatened  violence 
by  saying : 

"This  strike  means  the  life  or  death  of  the  union.  We  bare  gone  Into  it  tO' 
win  either  by  fair  means —  I  do  not  mean  to  say  we  will  resort  to  violence, 
bat  we  have  got  to  win  this  strike." 

He  also  testified  that  he  was  threatened  with  violence  by  a  com- 
mittee of  Union  No.  1  at  his  (Tharp's)  house;  but  he  subsequent- 
ly said  that  no  such  threat  was  made  at  his  house,  but  at  a  saloon 
where  he  (Tharp)  was  not  present — ^that  they  never  made  any  threats 
to  him  (Tharp)  personally.  Herman  Schiff  testified  that  Newman  said 
to  him:  "When  you  come  Monday  morning,  Monday  night  I  will  kill 
you."  Mr.  Newman  denied  this  positively ;  also  that  he  was  arrested 
for  having  made  that  statement  and  was  discharged  by  the  magistrate. 
Joseph  Canawa  testified  that  he  was  met  by  a  man  six  feet  high,  who 
called  him  a  scab  and  a  rat  and  said  he  had  been  in  the  employ  of  the 
plaintiff,  and  was  at  that  time  a  member  of  Local  Union  No.  1,  and 
that  while  he  was  talking  the  big  man  and  some  others  kicked  him ; 
that  he  did  not  know  the  name  of  the  large  man,  nor  the  names  of  the 
others;  that  a  man  named  Gibbs  called  him  a  scab  and  a  rat;  and 
that  Gibbs  was  arrested  and  held  to  keep  the  peace. 

In  his  lectures  on  "Law — ^Its  Origin,  Growtii,  and  Function,"  the 
late  James  C.  Carter,  discussing  trial  by  battle,  says : 

"However,  with  the  progress  of  industrialism,  the  effort  to  prevent  violence 
wonld  increase,  and,  if  an  Injured  party  refused  to  be  pacified  after  his  adver- 
sary had  offered  the  customary  redress,  the  remonstrances  of  the  fellow 
tribesman  would  be  employed,  and,  if  these  failed,  intimations,  or  a  plain 
declaration,  would  follow  that  the  tribe  was  determined  upon  peace,  and,  if  the 
obstinate  party  persisted  In  his  purjMse,  he  would  encounter  a  force  danger- 
ous only  to  himself.  There  is  but  one  answer  to  this :  He  must  leave  it  to 
some  third  person  to  say  what  he  shall  do,  and  this  is  arbitration,  the  sole 
possible  resort  whldi  the  parties  to  a  deadly  strife  can  have  and  preserve  the 
point  of  honor,  when  one  refuses  to  accept  the  redress  offered  by  another, 
and  is  made  aware  that  persistence  In  his  purpose  to  take  revenge  upon  an- 
other will  cost  him  a  sacrifice  he  Is  not  willing  to  make.  This  Is  a  lesson 
which  has  been  taught  to  contending  indlvlduala  or  families  through  many 
ages  in  tlie  past.    Nations  are  beginning  to  learn  It." 

It  is  not  practicable  to  review  the  testimony  minutely.  The  fifth 
paragraph  seems  to  me  to  be  a  conclusion  of  law.  I  am  not  persuaded 
that  sucii  acts  could  possibly  have  been  "in  the  interest  of  and  for  the 
benefit  of  said  unions."  Indeed,  the  converse  of  the  proposition  is  the 
most  reasonable.  As  to  the  sixth  paragraph,  whether  or  not  it  be  re- 
garded as  a  mixed  conclusion  of  law  or  of  fact,  I  am  of  opinion  that 
die  plaintiff  has  failed  to  show  the  conspiracy  alleged,  and  I  approve 
this  parag^ph  or  finding,  with  an  amplication  thereof  by  adding  that 
neither  Mr.  Prout  nor  Mr.  Newman  committed  or  were  responsible 
for  the  acts  of  violence  charged.  A  conspiracy  is  defined  to  be  a  com- 
bination between  two  or  more  persons,  with  tiie  unity  of  design  for  a 
common  purpose  to  do  an  unlawful  act  or  a  lawful  act  by  unlawful 
means,  and  cannot  be  sustained  by  proof  tending  to  establish  merely 
separate  causes  of  action  against  several  defendants.  Plaintiff  cites 
Chalmers  v.  Reliable  Lodge  (C.  C.)  Ill  Fed.  264,  where,  in  order  to 
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transact  business,  the  Chalmers  Company  was  by  the  act  of  defendant 
obliged  to  keep  its  employes  "within  its  premises  as  in  a  fortress,"  and 
it  was  there  conceded  that  the  pickets  were  appointed  and  directed  by 
defendant's  officers  and  members,  a  situation  not  presented  by  the 
facts  here. 

It  seems  to  be  clear  that  the  plaintiff  declined  to  consider  the  de- 
mands of  the  defendant  unions,  and  that  a  lodcout  or  strike  might  have 
been  avoided  had  plaintiff  permitted  discussion.  "Undoubtedly,  if  cap- 
italists and  laborers  could  truly  see  wherein  their  welfare  respectively 
lies  it  would  be  found  that  there  was  an  interdependence  between  them, 
and  that  what  was  for  the  permanent  and  substantial  good  of  either 
would  in  the  long  run  be  for  the  benefit  of  both."  Macomber,  J.,  Har- 
vester Co.  V.  Meinherdt,  9  Abb.  N.  C,  at  page  402. 

Each  of  the  defendant  association  unions  is  an  entity  recognized  by 
law.  "A  labor  union  organization  is  endowed  with  precisely  the 
same  right  as  an  individual  to  threaten  to  do  that  which  it  may  law- 
fully do."  National  Pro.  Ass'n  v.  Cummings,  170  N.  Y.,  at  page  331,- 
63  N.  £.,  at  page  373.  No  authority  holding  that  the  unlawful  acts  of 
one  or  more  members  of  a  voluntary  association  ipso  facto  bind  the  as- 
sociation has  been  brought  to  my  attention.  Conclusive  proof  should 
appear  upon  which  to  base  the  charge  that  the  defendant  associations, 
as  such,  promoted  or  ratified  the  acts  complained  of;  and,  while  this 
may  be  done  drctmistantially  where  a  conspiracy  is  allied,  the  cir- 
cumstances should  be  tantamount  to  direct  proof.  The  rights  and  ob- 
ligations of  labor  union  associations  are  bemg  discussed  in  the  courts 
in  the  light  of  modern  conditions.  Until  a  labor  union,  as  an  associa- 
tion, shall  be  shown  presumptively  to  have  acted  unlawfully,  it  is  en- 
titled to  be  regarded  as  a  law-abiding  body.  Inferences  solely  from 
the  acts  of  some  of  its  members  should  not  be  sufficient  to  deprive  it 
of  that  reputation,  a  status  which  plaintiff  undoubtedly  claims  for  it- 
'  self.  Is  it  the  law  that  a  presumption  of  gfuilt  attaches  to  a  labor  union 
association  ? 

This  motion  may  be  viewed  in  another  aspect.  In  Thomas  v.  M.  M. 
P.  Union,  121  N.  Y.  45,  24  N.  E.  24,  8  L.  R.  A.  176,  Chief  Judge 
Ruger  said: 

"Individuals  who  by  nnlawfnl  comblnattonB  seek  to  interfere  with  the  trade. 
buBinesB,  or  occupation  of  others,  with  a  view  of  Injuring  or  embarrassing 
them  In  the  prosecution  of  such  trade  or  business,  are  subject  to  the  penalties 
of  the  criminal  law  and  become  liable  to  criminal  prosecution  on  the  part  of 
the  people.  Pen.  C6de,  (  168.  These  are  the  only  modes  of  redress  open  to 
parties  generally  for  Injuries  occasioned  to  them  through  the  voluntary  com- 
bination of  others  engaged  in  similar  employments,  with  a  view  of  influencing 
and  controlling  the  general  conduct  and  management  of  such  trade  or  em- 
ployment •  •  •  It  Is  only  when  some  Injury  has  been  Inflicted  on  the 
person  or  some  right  of  property  has  been  invaded,  destroyed,  or  prejudiced  by 
the  action  of  such  corporation  that  a  member  is  entitled  to  maintain  an  action 
in  the  courts  for  redress  or  protection." 

In  Reynolds  v.  Everett,  144  N.  Y.  189,  39  N.  E.  72,  the  complaint 
charged  conspiracy  among  workmen  to  injure  plaintiff's  business  by 
intimidation  and  threats.  A  temporary  injunction  was  granted  re- 
straining the  defendants  from  aiding  the  strikers.  The  court,  by  Judge 
Gray,  said: 
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"The  finding  of  the  trial  Justice  was,  and  It  appeared  upon  the  trial  as  an 
ODContToverted  fact,  that  the  so-called  'strike*  began  on  a  certain  day  and 
was  then  over,  and  there  no  longer  existed  that  condition  of  things  in  which 
the  complainants  had  songht  the  aid  of  a  court  of  eQUlty.  •  *  •  The  mere 
apprehension  of  some  future  acts  of  a  wrongful  nature  which  might  be  In- 
Jnrlong  to  the  plalntlfFs  was  not  a  sufficient  basis  for  Insisting  upon  the  pre- 
ventive remedy  of  a  final  Injunction.  Such  a  remedy  l)ecomes  a  necessity 
vmly  when  it  la  perfectly  clear  upon  the  facts  that,  unless  granted,  the  complain- 
ant may  be  Irreparably  injured,  and  that  he  can  have  no  adequate  remedy  at 
law  for  the  mischief  occasioned.  •  •  •  The  discretionary  exercise  of  a 
court's  authority  In  dismissing  the  complaint  could  very  well  rest  upon  the 
failure  to  make  out  a  case  sufficiently  strong  to  move  the  court  to  exercise  Its 
extraordinary  equitable  powers  and  be,  In  addition,  Justified  by  the  dlscon- 
tlnuance  of  the  acts  complained  of." 

Both  sides  have  had  an  opportunity  to  produce  witnesses  before 
Referee  Pryor.  It  is  doubtful  whether  a  trial  of  the  action  would  ad- 
duce other  testimony.  "Where  the  plaintiff's  right  to  the  equitable  re- 
lief sought  is  enveloped  in  doubt,  the  court  will  not  grant  an  injunction 
pendente  lite  containing  the  same  relief  that  could  ultimately  be 
granted  if  plaintiff  succeeded  upon  tlie  trial  of  the  action."  Blanchard, 
J.,  Butterick  Pub.  Co.  v.  N.  Y.  Typo.  Union  No.  6,  50  Misc.  Rep.  1, 
100  N.  Y.  Supp.  292.  No  proof  was  offered  to  show  that  the  defend- 
ant unions  or  any  of  their  members  intend  in  the  future  to  perpetrate 
any  of  the  acts  charged.  The  examination  and  cross-exammation  of 
Mr.  Newman  seem  to  demonstrate  an  intelligence  quite  remote  from 
the  intentions  and  acts  alleged  against  him  personally  or  officially.  It 
is  true  that  the  lockout  and  strike  referred  to  in  these  papers  resulted 
in  some  disorder  and  in  annoyance  to  the  plaintif]F.  It  is  also  true- 
that  many  not  members  of  either  of  these  unions  were  participants; 
but  this  bare  statement  does  not  establish  a  rule  that  the  defendant 
unions  or  their  members  generally  are  therefore  aipenable  to  this 
process.  The  members  of  either  of  these  defendant  unions  who  com- 
mitted acts  of  violence  should  be  severely  disciplined,  if  not  expelled 
from  the  unions  and  publicly  prosecuted.  No  labor  union  association 
can  maintain  its  self-respect,  the  respect  of  the  community,  obtain  the 
protection  of  the  law,  or  progress  its  cause,  which  does  not  denounce 
and  punish  any  member  who,  directly  or  indirectly,  countenances  or 
encourages  any  violence  or  intimidation  hy  word  or  deed. 

It  is  argued  that  the  continuance  of  this  injunction  order  can  do  no 
harm,  as  it  restrains  Only  that  which  every  law  abiding  citizen  would 
not  commit.  I  understand  that  this  powerful  remedy  will  not  be  issued 
except  its  "necessity  is  perfectly  clear  on  the  facts."  If  this  be  not  so, 
an  injunction  order  may  be  issued  as  a  matter  of  course  on  any  pretext 
— z  proposition  repugnant  to  the  proper  administration  of  justice. 

AU  members  of  either  of  the  defendant  unions  who  can  be  named 
and  identified  as  having  committed  acts  of  violence  or  intimidation 
should  be  enjoined.  In  other  respects  the  motion  to  continue  injunc- 
tion order  denied. 

Settle  order  on  notice. 
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UUUKOH  T.  STEYBMS. 

(Snpreme  Court,  Appellate  Term.    November  29,   1907.) 

1.  LfDOTATioir  or  Acnons— Aoobttai.  of  Right  ot  AonoN— Dbicard  Note. 

The  Btatnte  of  limitations  b^ns  to  nm  on  a  demand  note  immediatdy. 
[Ed.  Note. — ^For  caaeg  In  point,  see  Cent  Dig.  rbl.  SS^  Limitation  of  Ac- 
tlona,  {  289.] 

2.  Saicb— Reuovai.  or  Bab. 

Where  an  action  on  a  demand  note  was  commenced  In  1906,  even  If 
the  note  was  made  In  1898,  It  would  not  be  outlawed.  If  there  had  been 
a  payment  on  account  wltbln  six  years,  or  if  the  defendant  made  a  writ- 
ten memorandum  of  Indebtedness  within  that  period,  or  U  for  any  rea- 
son the  running  of  the  Btatnte  had  been  suspmided. 
*.  Baxk— Plbadino — Ahtioipatioit  of  Deferbk. 

The  statute  of  limitations  Is  an  affirmative  defense,  and  a  plaintiff  Is 
not  bound  to  anticipate  a  plea  of  the  statute  by  setting  forth  facts  to  de- 
feat it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  88,  Limitation  of  Ac- 
tions, H  663-669.] 

-4.  Btlls  awd  Notes— Achoks—Cohplaiht—Issuxs. 

A  complaint  on  a  note  need  only  state  facts  sufficient  to  make  out  a 
cause  of  action ;  and  If  the  answer  sets  up  a  defense  whicli,  if  true,  would 
destroy  that  cause,  plalntiflF  may  meet  It  by  proof  in  rebuttal  or  avoidance. 

9.  LnnTATion  of  Aotions— Bubdin  of  Pboof. 

Where  a  complaint  on  a  note  shows  on  its  face  that  more  than  six 
years  Iiave  elapsed  since  the  cause  of  action  accrued,  and  the  answer  sets 
np  the  statute  of  limitations,  the  burden  Is  on  plaintifr  to  show  that  the 
running  of  the  statute  lias  been  suspended. 

[Ed  Note. — For  cases  in  point,  see  Cent  Dig.  vc^  88,  Limltaticm  of  Ac- 
tions, SS  711-716.] 
«,  Saux— TsiAir-DiBiassAi.  Befobs  Offobtctritt  fob  Pboof. 

Whether  an  action  on  a  note  is  barred  is  a  matter  of  proof,  and  the 
mere  allegation  In  a  complaint  as  to  the  date  of  a  demand  note.  Indicating 
that  the  statute  might  have  run,  and  the  pleading  of  the  statute  In  the 
answer,  will  not  warrant  dismissal  of  the  complaint  before  plaintiff  bas 
had  an  opportunity  to  present  bis  case. 

7.  PUBADino— AixEaiNQ  Date  of  iRSTBiniENT— Motion  to  Make  DEFiRm. 

Where  the  date  of  an  Instrument  upon  which  a  cause  of  action  or  de- 
fense Is  based  Is  not  given,  the  pleading  is  Indefinite  in  that  respect  and 
a  motion  to  make  it  definite  will  lie. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  89,  Pleading,  H 
1178,  1174,  1180.] 

8.  BiLi^  AKD  Notes— Actions— SuFFiciEROT  of  Cokplaint— Dismissal. 

Where  a  complaint  sets  forth  a  written  promise  for  value  to  pay  money, 
and  a  breach  of  the  promise,  even  though  a  failure  to  give  the  date  of  the 
promise  amoun'ts  to  a  failure  to  set  forth  a  cause  of  action  on  an  unpaid 
negotiable  instrument,  it  would  not  furnish  ground  for  denial  of  any  re- 
covery for  breach  of  the  contract,  and  cannot  Justify  a  dismissal  of  the 
complaint. 

9.  Sake— Vauditt  of  Notb— Absbmox  of  Date. 

Under  the  direct  provisions  of  Negotiable  Instruments  Law,  Laws  1897, 
p.  728,  c.  6L2,  {  26,  the  absence  of  a  date  on  a  note  will  not  render  It  In- 
valid ;  hence  tt  Is  error  to  dismiss  a  complaint  on  a  note  for  failure  to 
give  the  date  thereof. 

lOi  Same— Deicand  Notes— Ngoessitt  fob  Demard. 

No  demand  is  necessary  to  a  right  of  action  on  a  demand  note,  since 
the  word  "demand"  is  not  treated  as  part  of  the  contract,  but  is  used  to 
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sbow  that  the  debt  la  due,  and  demand  1b  prestuned  to  have  been  made  at 
the  date  of  the  delivery  of  the  note,  at  which  time  It  became  payable,  and 
flie  rlg^t  of  actl<»  la  complete 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  toL  7,  Bills  and  Notes, 
11023.] 

U.  Saks— E^nraoT  or  Provision  fob  Intebebt. 

A  mere  provision  for  Interest  In  a  demand  note  does  not  make  demand 
necessary  to  a  right  of  recovery.  ' 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  7,  Bills  and  Notes, 
(  1023.] 

IZ  Same— £2xBiBinON  of  Non  at  Deiland. 

Failure  to  exhibit  a  demand  note  to  the  maker  when  demanding  pay- 
ment cannot  be  urged  as  a  defense,  since  it  is  deemed  to  mature  and 
become  due  at  time  of  making. 

1&  Lost  iNSTBincBNTB— Actions— Lobt  NsooiiABiiK  Note— ItrominiTT  —  Thik 
FOB  Offeb. 

Under  Code  Civ.  Proc.  S  1917,  providing  tliat,  when  It  appears  that  a 
n^otiable  note  on  which  an  action  is  founded  was  lost  etc,  the  con- 
toits  may  be  proved  by  secondary  evidence,  and  the  owner  may  recover 
as  if  it  were  produced,  but  for  that  purpose  he  must  give  to  the  adverse 
party  a  written  undertaking,  etc.,  It  is  not  necessary  for  plaintiff  to  offer 
indemnity  before  the  action  is  brought,  but  that  offer  may  prc^erly  be 
made  in  the  first  instance  at  the  trial ;  hence,  even  though  plaintiff  admits 
upon  the  record  that  a  note  sued  on  Is  lost  but  it  does  not  appear  when 
It  was  lost  it  is  error  to  dismiss  the  complaint  at  the  opening  of  tlie  trial 
for  want  of  an  Indemnifying  b(«d,  beton  plaintiff  lias  been  given  an  op- 
portunity to  furnish  it 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  E.  Bayard  Church  against  Leslie  Stevens.  From  an  or- 
der dismissing  the  complaint,  and  from  the  judgment  for  defendant 
entered  thereon,  plaintiff  appeals.  Order  reversed,  judgment  vacated, 
and  new  trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Dee  and  Donovan  (Michael  F.  Dee,  of  coimsel),  for  appellant 

V.  Philip  Mravlag,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  an  order  of  the  City  Court 
dismissmg  the  complaint  "upon  the  summons,  complaint,  and  answer 
herein,  and  upon  plaintiff's  statement  upon  tiie  record  that  the  note 
herein  sued  upon  is  lost,  and  that  no  bond  has  been  given  by  plain- 
tiff to  indemnify  defendant,"  and  also  denying  plaintiff's  motion  to 
set  aside  said  dismissal  and  to  grant  a  new  trial,  and  from  the  judg- 
ment entered  upon  said  order.  This  action  was  commenced  in  Octo- 
ber, 1906,  and  is  based  on  an  alleged  promissory  note,  payable  on 
demand,  made  by  defendant  in  1898.  The  answer  is  a  general  denial 
and  the  statute  of  limitations. 

It  was  admitted  at  the  commencement  of  the  trial  that  the  note  had 
been  lost  and  that  no  bond  had  been  given,  as  required  by  section 
Wl?  of  the  Code,  which  provides  therefor  where  it  appears  upon 
the  trial  of  an  action  that  a  negotiable  promissory  note  or  bill  of  ex- 
change, upon  which  the  action  or  counterclaim  is  founded,  has  been 
lost  The  five  grounds  urged  at  the  trial  in  support  of  the  motion 
to  dismiss  the  complaint  at  the  opening  of  the  trial  were:    (1)  The 
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statute  of  limitations;  (2)  the  failure  to  allege  specifically  the  date 
of  the  note,  except  the  year  1898 ;  (3)  the  failure  to  allege  a  demand 
for  payment;  (4)  the  failure  to  exhibit  the  note  to  the  maker  when 
demanding  payment;  and  (5)  the  failure  to  comply  with  section 
1917  of  the  Code,  as  the  note  was  lost. 

As  the  note  was  a  demand  note,  the  statute  of  limitations  began  to 
run  immediately.  Smith  v.  I  jams,  70  Hun,  160,  24  N.  Y.  Supp.  202, 
affirmed  on  opinion  below  141  N.  Y.  552,  36  N.  E.  343.  This  note, 
however,  though  made  in  1898,  would  not  be  outlawed,  if  there  had 
been  any  payment  on  account  within  six  years,  or  if  the  defendant 
had  made  any  written  memorandum  of  the  indebtedness  within  said 
period  prior  to  the  commencement  of  the  action,  or  if  for  any  rea- 
son the  running  of  the  statute  had  been  suspended.  The  statute  of 
limitations  is  an  affirmative  defense,  whidi  must  be  pleaded,  and  a 
plaintiff  is  not  bound  to  anticipate  a  plea  of  the  statute  by  setting 
forth  in  his  complaint  the  payments  or  memorandum  that  he  intends 
to  rely  upon  to  take  the  case  out  of  its  operation.  All  that  is  required 
is  that  the  complaint  state  facts  sufficient  to  make  out  a  cause  of  ac- 
tion, and  if  the  answer  sets  up  a  defense  which,  if  true,  would  de- 
stroy that  cause  of  action,  plaintiff  may  meet  it  by  proof  in  rebuttal 
or  avoidance.  Ramsey  v.  Barnes,  16  Daly,  478,  12  N.  Y.  Supp.  726 ; 
Met.  Life  Ins.  Co.  v.  Meeker,  85  N.  Y.  614.  Where  a  complaint 
shows  on  its  face  that  more  than  six  years  have  elapsed  since  the 
cause  of  action  accrued,  and  the  answer  sets  up  the  statute  of  limi- 
tations, the  burden  is  on  the  plaintiff  to  show,  if  possible,  that  the 
running  of  the  statute  has  been  suspended.  Mason  v.  Henry,  152  N. 
Y.  629,  46  N.  E.  837.  All  this,  however,  would  have  been  a  matter 
of  proof  on  the  trial,  and  the  mere  allegation  in  the  complaint  as  to 
the  making  of  the  note  in  1898  and  the  pleading  in  the  answer  of 
the  statute  of  limitations  did  not  furnish  cause  for  the  dismissal  of 
the  complaint  at  the  opening  of  the  trial  before  plaintiff  had  had  an 
opportunity  to  present  his  case. 

The  second  ground  urged  in  support  of  the  motion  at  the  trial  has, 
apparentiy,  been  abandoned  on  the  appeal;  but  we  will  briefly  refer 
to  it,  and  point  out  that  the  defendant  could  have  moved  to  make 
the  complaint  definite,  as  it  has  been  the  uniform  rule  that  where  the 
date  of  an  instrument,  or  a  fact  upon  which  the  cause  of  action  or 
defense  is  based,  is  not  given,  the  pleading  is  indefinite  in  that  re- 
spect, and  therefore  a  motion  will  lie  to  make  it  definite.  Pigone  v. 
Lauria,  115  App.  Div.  286,  288,  100  N.  Y.  Supp.  976.  Apparently 
the  defendant  did  not  see  fit  to  make  such  a  motion.  It  may  also 
be  observed,  as  contended  by  the  appellant,  that  the  allegations  of  the 
complaint  set  forth  a  written  promise  for  value  to  pay  money,  and 
the  breach  of  such  promise;  and  even  assuming  the  failure  to  give 
the  date  of  such  promise  in  the  complaint  amounts  to  a  failure  to  set 
forth  a  cause  of  action  on  an  unpaid  negotiable  instrument,  as  con- 
tended by  respondent,  that  fact  does  not  furnish  g^und  for  the  de- 
nial of  any  recovery  for  such  breach  of  contract  and  cannot  justify 
a  dismissal  of  the  complaint.  Moreover,  the  absence  of  a  date  on 
the  note  would  not  render  it  invalid.  Neg.  Inst.  Law,  Laws  1897, 
p.  rSS,  c  612,  §  26. 
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The  third  ground  in  support  of  the  motion — ^i.  c,  the  failure  to 
allege  a  demand  for  payment — was  not  well  taken.  Where  a  note 
is  payable  on  demand  simply,  with  no  qualifying  provisions,  the  word 
"demand"  is  not  treated  as  part  of  the  contract,  but  is  used  to  show 
tiiat  the  debt  is  due.  McMuUen  v.  Rafferty,  89  N.  Y.  469 ;  Smith  v. 
Ijams,  supra.  The  demand  is  presumed  to  have  been  made  at  the 
time  of  the  delivery  of  the  note,  at  which  time  the  note  became  pay- 
able and  the  right  of  action  is  complete,  and  a  mere  provision  that 
the  note  bears  interest  does  not  change  the  rule.  Wheeler  v.  Warner, 
47  N.  Y.  619,  7  Am.  Rep.  478.  The  failure,  therefore,  to  allege  the 
making  of  a  demand,  did  not  furnish  ground  for  a  dismissal  of  the 
complaint. 

Furthermore,  in  answer  to  the  fourth  ground  urged  in  support  of 
the  motion,  it  may  be  said  that  a  demand  note  is  deemed  to  mature 
and  to  become  due  at  tiie  time  of  delivery  by  the  maker  to  the  payee, 
from  whom  payment  is  demanded — ^i.  e.,  the  maker — as  required  by 
the  statute.    Neg.  Inst.  Law,  Laws  1897,  p.  737,  c.  612,  §  134. 

There  is  no  merit  in  the  fifth  and  last  contention  of  the  defendant ; 
L  e.,  that  the  complaint  was  properly  dismissed  for  plaintiff's  failure 
to  tender  a  bond  of  indemnity  under  section  1917  of  the  Code,  as  it 
is  admitted  that  the  note  has  been  lost.  It  was  not  necessary  that 
plaintiff  should  offer  indemnity  to  defendant,  under  the  statute  in 
question,  before  the  action  was  brought,  as  that  offer  could  properly 
be  made  in  the  first  instance  at  the  trial.  Dupignac  v.  Quick,  27  Misc. 
Rep.  600,  68  N.  Y.  Supp.  341;  Read  v.  Marme  Bank,  136  N.  Y;  464, 
32  N.  E.  1088,  82  Am.  St.  Rep.  758.  Here  it  does  not  appear  when 
the  note  was  lost,  and  at  the  trial  the  complaint  was  dismissed  at  the 
very  opening  of  the  trial,  and  before  any  opportunity  had  been  given 
to  plaintiff  to  furnish  sudi  indemnity. 

The  order  dismissing  the  complaint  must  be  reversed,  and  the  judg- 
ment entered  must  be  vacated,  ind  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event 


022  App.  DlT.  560.) 

DIEIM.WARE  TEUST  00.  v.  CALM  et  al 

(Snpreme  Oonrt,  Appellate  Division,  First  Department    December  6,  1907.) 

JomT  ADYEJii'Uiaes— AoBinnnCTT  Betwesn  Pasiiss  vob  Fdkohabe  of  Intebxst 
— ^EirroBCKMEKT— Deuand  and  Tender. 

An  agreement,  reciting  that  defendants  bad  Inrited  plaintiff's  aaslguora 
to  Join  In  the  business  ventnre  of  locating  mineral  lands,  provided  for  pay- 
ment by  the  assignors  of  half  the  expenses,  and  further  provided  that 
deflendants  would  purchase  the  Interest  of  the  assignors  at  their  request, 
paying  the  amount  expended  by  them  in  the  business.  The  Interests  of 
the  parties  were  represented  by  shares.  Beld  that  as  the  agreement  did 
not  relate  to  the  purchase  and  sale  of  specific  property,  a  notice  to  de- 
fendants by  the  assignors  that  they  accepted  the  condition  of  the  agree- 
ment for  ttie  repayment  of  the  mon^s  advanced  In  the  ondertaliing  was 
a  sufficient  tender  of  their  Interest  to  call  on  defendants  to  perform. 
[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  28,  Joint  Adventures, 

T4<ntlilln,  J.,  disaentlag. 
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Action  by  the  Delaware  Trust  Company  against  Maximilian  Calm 
and  others.  On  motion  for  a  new  trial  on  exceptions  directed  to  be 
heard  in  the  first  instance  in  the  Appellate  Division,  after  judgment 
of  dismissal  at  the  close  of  plaintiff's  case.    New  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

George  P.  Breckinridge,  for  plaintiff. 

Hoadiey,  Lauterbach  &  Johnson  (Henry  L^  Scheuerman,  of  coun- 
sel), for  defendants. 

CLARKE,  J.  This  is  a  motion  for  a  new  trial  on  exceptions  di- 
rected to  be  heard  in  the  first  instance  at  the  Appellate  Division.  The 
complaint  was  dismissed  upon  the  trial  at  the  dose  of  the  plaintiff's 
case.  The  action  is  brought  by  the  plaintiff,  as  assignee  of  the  in- 
terests of  J.  Ernest  Smith,  S.  Rodman  Smith,  and  Edward  T.  Canby, 
against  the  defendants,  to  recover  the  amoimt  expended  by  the  as- 
signors in  a  venture  with  the  defendants.  On  November  21,  1899, 
an  agreement  in  writing  was  entered  into  between  plaintiff's  assignors 
as  parties  of  the  second  part  and  the  defendants  as  parties  of  the  first 
part  This  agreement,  after  reciting  that  the  defendants  have  invited 
the  plaintiff's  assignors  to  go  into  a  business  venture  in  locating,  tak- 
ing up  and  acquiring  ore  lands  and  claims,  and  incidentally  mineral 
and  ore  lands  of  every  description,  in  the  state  of  California,  and  that 
the  defendants  had  secured  the  expert  services  of  H.  B.  Stevens  of 
Los  Angeles,  Cal.,  to  exploit,  discover,  locate,  take  up,  and  prove 
such  claims  and  lands,  stated  that  the  parties  agreed  to  take  hold  and 
acquire  all  lands,  claims,  and  rights  of  all  kinds  in  the  following  shares 
and  proportions :  Two-eighths  parts  to  H.  B.  Stevens,  three-eighths 
parts  to  the  Cdms,  and  the  balance,  three-eighths  parts  thereof,  to  S. 
Rodman  Smith,  and  J.  Ernest  Smi^.  It  was  further  agreed  that  all 
expenses  should  be  paid  by  the  Calms,  and  that  the  Smiths  would  pay 
one-half  thereof  on  presentation  of  statements,  and  that  not  more  than 
$4,000  should  be  expended.  There  are  also  clauses  by  which  each 
party  gives  to  the  other  an  option  to  buy  their  interests.  There  was 
also  in  the  original  agreement  a  sixth  clause  on  which  this  action  is 
based,  as  follows: 

"Sixth.  The  said  parties  of  the  first  twrt  further  covenant,  promise,  and 
agree  that  they  will  at  any  time,  within  three  years  after  this  date,  at  the 
request  of  said  parties  of  the  second  part,  purchase  for  cash  all  the  right  and 
interest  of  said  parties  of  the  second  part  In  said  hnslness  and  this  agre^nent, 
paying  them  therefor  the  actual  amount  of  cash  paid  out  or  expended  by  them 
In  and  about  said  buslnesB." 

After  the  agreement  had  been  entered  into,  the  Smiths  assigned 
one-third  of  their  interests,  or  one-eighth  of  the  whole,  to  Edward  B. 
Canby,  who  agreed  to  pay  his  share  of  the  expenses.  This  assign- 
ment ya  written  on  the  agreement.  The  evidence  satisfactorily  estab- 
lishes that  the  plaintiff's  assignors  had  paid  as  their  share  of  the  ac- 
tual amount  of  cash  paid  out  and  expended  in  and  about  the  busi- 
ness $2,142.83.  Before  the  expiration  of  the  three  years,  to  wit,  on 
November  18,  1902,  plaintiff's  assignors  wrote  to  the  defendants  as 
follows: 
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"I  bare  received  a  letter  since  the  n^otlatlons  looking  to  the  sale  of  the  oil 
properly  from  my  brother,  and  he  states  that  be  thinks  it  would  be  best  to 
close  the  whole  matter  up,  and,  to  that  end,  he  desires  me  to  write  you  that 
we  wUl  aoc^t  ttae  condition  in  oar  agreem^it  of  repayment  by  you  of  the 
moneys  advanced  in  this  nndertaklng.  To  this  conclusion  both  Mr.  Canby 
and  I  agree.  This  notice  is  given  you  in  conformity  with  the  contract  which 
eiplres  on  the  25th  of  this  month." 

It  is  conceded  that  said  letter  was  received  by  defendants  on  No- 
vember 19th.  No  answer  was  returned  to  it,  and  it  is  to  recover  upon 
said  agreement  the  amount  indicated  that  the  action  was  brought. 

The  complaint  was  dismissed  at  the  close  of  the  plaintiff's  case  upon 
the  ground  that  there  had  been  no  tender  or  ofifer  to  return  any  ad- 
vantage received  by  plaintiff's  assignors  under  the  contract.  To  sup- 
port 3iis  ruling,  the  respondents  cite  Taylor  v.  Blair,  69  Hun,  347. 
In  that  case  plaintiff  had  purchased  stock  and  paid  $10,000  upon  his 
subscription.  To  induce  him  to  purchase  this  stock  the  defendants 
agreed  that,  if  at  the  end  of  one  year  plaintiff  should  desire  to  sell 
the  said  shares  at  the  price  paid  for  the  same  by  him,  they  would 
purchase  the  same,  and  pay  to  him  the  amount  paid  by  him.  The 
court  held  that  under  that  agreement,  before  a  recovery  could  be  had, 
it  was  incumbent  to  prove  that  there  had  been  an  offer  or  a  tender 
of  transfer  of  those  shares.  They  also  cite  Lester  v.  Jewett,  11  N. 
Y.  463.  In  that  case,  also,  defendant  agreed  to  purchase  from  the 
plaintiff  shares  of  stock  within  one  year  at  a  fixed  price.  Under  such 
drcumstances  it  was  held : 

"A  casta  purchase  can  only  be  made  by  a  payment  of  the  purchase  money 
on  one  side  and  a  delivery  of  the  thing  purchased  upon  the  other." 

It  seems  to  me  that  these  authorities  do  not  apply  to  the  facts  devel- 
oped on  this  trial  and  under  this  contract.  Here  was  a  joint  venture, 
the  interest  in  which  was  divided  into  eight  shares.  The  contract  in 
the  sixth  clause  provided  for  the  purchase  of  "all  the  right  and  in- 
terest of  the  said  parties  of  the  second  part  in  said  business  and  this 
agreement"  At  the  beginning,  plaintiff's  assignors  held  three-eighths 
interest  and  the  defendants  Uiree-eighths,  and  the  agent,  whom  the 
defendants  employed  to  locate  the  property,  the  exploitation  of  which 
was  the  purpose  of  the  enterprise,  held  two-eighths.  Said  agent 
having  proved  unsatisfactory,  his  two-eighths  were  recovered  from 
him,  and  one  of  the  eighths  had  been  disposed  of  to  another  person. 
Evidently  this  provision  in  the  contract  was  intended  to  be,  and  was, 
a  guaranty  of  repayment  in  case  the  enterprise,  into  which  the  de- 
fendants had  invited  the  plaintiff's  assignors,  should  prove  unsuc- 
cessful. It  did  not  provide  for  the  purchase  and  sale  of  specific  prop- 
erty, shares  of  stock,  or  other  tangible  assets.  It  was  to  purchase 
the  interest  in  the  venture  which  was  represented  by  the  shares  there- 
of which  the  defendants  owned.  Anything  incidental  thereto  in  the 
way  of  muniments  of  title  as  assignments  of  options,  or  locations 
which  had  been  obtained,  or  even  deeds  of  property,  were  all  inci- 
dental to  the  real  thing.  This  was  the  purchase  of  shares  of  the 
whole  venture  which  the  plaintiff's  assignors  owned,  and  which  the 
defendants  agreed  to  take  back  and  return  to  plaintiff's  assignors 
the  amount  &ey  had  expended.    Under  this  agreement,  all  that  the 
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plaintiff's  assignors  had  to  do,  in  my  opinion,  was  to  notify  tlie  de- 
fendants within  the  three  years  that  they  proposed  to  take  advantage 
of  the  privilege  reserved.  After  receiving  said  notice,  the  defend- 
ants could  not  sit  by  and  do  nothing.  If  they  wished  anything  fur- 
ther, they  should  have  said  so.  If  there  were  any  details  necessary 
to  insure  complete  possession  of  the  shares,  they  should  have  asked 
for  them.  They  should  have  done  something  to  put  the  plaintiff's 
assignors  in  the  wrong. 

The  interest  in  the  venture  was  susceptible  to  purchase  as  such,, 
as  evidenced  by  the  fact  that  one-eighth  had  been  sold  to  one  Elliott 
for  $1,600.  This  carried,  as  an  incident  thereto,  a  one-eighth  interest 
in  all  the  options,  locations,  etc.,  obtained.  It  is  not  pretended  that 
there  was  any  physical  transfer  to  said  Elliott  of  one-eighth  of  each 
of  said  things  which  now  defendants  claim  should  have  been  tendered 
to  them.  The  character  of  the  transaction  precludes  any  idea  of  the 
strict  tender  or  manual  delivery  of  the  component  evidences  of  title 
of  the  things  which  entered  into  and  made  up  the  whole  venture. 
When  the  defendants  were  notified  that  plaintiff's  assignors  accepted 
"the  condition  in  our  agreement  of  repayment  by  you  of  the  mone)rs 
advanced  in  this  under^tking,"  sufficient  tender  of  their  interest  was 
made. 

The  dismissal  of  the  complaint  therefore  was  error,  the  exceptions 
should  be  sustained,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur,  except  LAUGHLIN,  J.,  who  dissents. 


DAUJIN  V.  MATEIB. 
(Supreme  Oonrt,  Appellate  DiTislon,  First  Departmoit    December  8,  1907.) 

1.  Slandkb— WOBDB  AonoHABLE  Feb  Sk. 

To  denounce  another  as  a  thief  Is  actionable  per  ae. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  32,  Libel  and  Slander, 
J46.] 

2.  Samb— Aotion^Damaqes— ExcEseivK. 

A  rerdlct  of  $200  In  slander  for  denouncing  another  as  a  thief  is  not 
such  as  to  Indicate  any  passion  or  prejudice  or  other  improper  motlTe. 

[Ed.  Note. — ^For  cases  In  point  Me  Gent  Dig.  voL  82,  Libel  and  Slander, 
a  353,  364.] 

3.  Appeal— R«vi«w—DisoBKTioN  of  Oottbt— Settino  Abide  Vebdiot. 

The  action  of  the  trial  Judge  In  setting  aside  a  verdict  as  a  general 
rule,  will  not  be  interfered  with,  but  there  must  be  something  to  Justify 
the  exercise  of  the  discretion  beyond  the  mere  fact  that  the  trial  Judge  does 
*   not  agree  with  the  Jury. 

[Ed.  Nota — For  cases  in  point  see  Cent  Dig.  vol.  3,  Appeal  and  E^ror. 
S  8S62.1 

Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Nathan  Dallin  against  Max  Mayer.  From  an  order  set- 
ting aside  a  verdict  for  plaintiff,  he  appeals.  Order  reversed,  and 
judgment  ordered  on  the  verdict 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  LAM- 
BERT, LAUGHtlN,  and  HOUGHTON,  JJ. 
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Nathaniel  Levy,  for  appellant. 
Harry  J.  Sondheim,  for  respondent. 

LAMBERT,  J.  The  plaintiif  upon  a  conflict  of  evidence  was  giv- 
en  a  verdict  for  $200  in  an  action  for  slander.  On  motion  of  defend- 
ant, the  learned  trial  court  granted  an  order  setting  aside  this  ver- 
dict. An  examination  of  the  case,  no  exceptions  appearing,  shows 
that  the  plaintiff  produced  evidence  tending  to  show  that  the  defend- 
ant in  a  courtroom  denounced  the  plaintiff,  among  other  things,  as  a 
thief.  This  language  is  clearly  actionable  per  se,  and  the  verdict 
of  the  jury  for  ^00  was  not  such  as  to  indicate  any  passion  or  preju- 
dice or  other  improper  motive.  In  such  a  case  there  is  no  legal  jus- 
tification for  setting  aside  a  verdict,  unless  the  evidence  to  tfie  con- 
trary is  so  overwhelming  as  to  make  it  reasonably  certain  that  the 
jury  has  acted  "without  proper  regard  for  the  evidence.  As  a  general 
rule  the  action  of  the  trial  judge  in  setting  aside  a  verdict,  in  the  ex- 
ercise of  a  discretionary  power,  will  not  be  interfered  with,  but  there 
must  be  something  in  the  record  to  justify  the  exercise  of  the  dis-. 
cretion  beyond  the  mere  fact  that  the  trial  judge  did  not  agree  with 
the  jury  in  its  verdict  The  discretion  is  one  that  must  be  exercised 
within  rules  recognized  within  the  jurisdiction,  otherwise  the  ver- 
dicts of  juries  are,  in  contemplation  of  law,  final  in  the  absence  of 
reversible  error,  or  other  conditions  showing  an  abuse  of  the  power 
vested  in  that  body. 

The  order  appealed  from  should  be  reversed,  with  costs  and  dis- 
bursements, and  judgment  ordered  on  the  verdict,  with  costs.  All 
concur,  except  HOUGHTON,  J.,  who  dissents. 


TIMPANO  ▼,  DAVID  STEVENSON  BREWINO  CO. 
(Sapreme  Court,  Appellate  IMvlglon,  Second  Department    December  6,  1907.) 

JuDamifT— Mattxbs  Cokcludeo. 

Wbere  plaintiff,  in  a  prior  action  against  bim  by  defendant  set  up  as  a 
ommterclaim  tbe  same  claim  on  wblch  bis  suit  was  brought,  and  the  mat- 
ter was  there  litigated  to  a  conclusion,  be  was  bound  by  ttie  decree  therein 
entered. 

[Ed.  Note. — Per  cases  in  point  see  Cent.  Dig.  vol.  80,  Judgment  i  1251.] 

Appeal  from  Municipal  Court  of  Brooklyn. 

Action  by  Michael  Timpano  against  the  David  Stevenson  Brewing 
CcMnpany.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  a  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  MIL- 
LER, JENKS,  and  HOOKER,  JJ. 

ThcMnas  J.  Farrell,  for  appellant. 
Charles  J.  Ryan,  for  respondent. 

PER  CURIAM.  The  claim  upon  which  the  judgment  appealed 
from  was  rendered  was  clearly  litigated  between  the  parties  in  a  prior 
action  for  the  foreclosure  of  a  mortgage  in  the  Supreme  Court,  in 
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which  suit  the  plaintiff  herein  was  defendant.  In  his  answer  in  that 
case,  he  set  up  as  a  counterclaim  the  same  claim  upon  which  the 
present  suit  was  brought,  and  the  matter  was  there  litigated  to  a 
conclusion.    The  plaintiif  herein  is  bound  by  that  decree. 

It  follows  that  itie  judgment  must  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event 

WOODWARD,  JENKS,  HOOKER,  and  MILLER,  JJ.,  concur. 
HIRSCHBERG,  P.  J.,  not  voting. 


(66  Ml8C.  B^.  16S.) 

J.  J.  NEWMAN  LUMBER  CO.  v.  WE5MPLB  et  ai 

(Supreme  Court,  Special  Term,  Monroe  Cotmty.    October,  1907.) 

1.  States— Mkohanics'  Liens— Poblio  Bttildinob— Static  as  Dkfkhoant. 

Plaintiff  med  to  foreclpse  a  lloi  on  a  balance  due  under  a  contract  for 
the  erection  of  a  state  building.  The  state  was  made  a  party  defendant, 
before  the  passage  of  Laws  1906,  p.  548,  c.  25S,  am«idlng  Code  Civ.  Proc. 
(  3400,  permitting  the  state  to  be  made  a  party  in  such  an  action.  In  con- 
templatlon  of  such  act  the  Attorney  Oeneral  stipulated  that  a  demnrr^ 
previously  interi)OBed  by  the  state  on  the  ground  that  It  could  not  be  saei 
was  withdrawn,  and  20  days  was  given  the  state  to  answer.  Held,  that 
the  state  was  not  in  a  position  to  claim  that  It  was  Improperly  sued,  or 
that  plaintiff  should  have  filed  an  additional  notice  of  pendency  after  the 
passage  of  the  act 

2.  Save— PBOOEDirBK. 

Where  an  action  has  been  brought  to  foreclose  a  mechanic's  Hen  for  a 
public  Improvement  in  which  all  other  persons  having  liens  are  parties. 
It  is  not  necessary  for  the  several  defendants  who  have  filed  Hens  to  file 
notices  of  the  pendency  of  such  action  to  continue  their  liens  In  force  after 
three  months. 

8.  Same— Defenses— Dei^t. 

Where  the  state,  under  a  building  contract  was  to  famish  the  con- 
tractors with  certain  articles,  and  failed  so  to  do,  and  delays  were  caused 
by  its  failure  so  to  do.  It  Is  not  in  a  positlcni  to  complain  of  delay. 

4.  Same— CoHTBAOT— Waiveb  of  CoNDinons. 

Where,  after  the  time  for  the  completion  of  a  state  building,  tlie  con- 
tractors continued  the  woilc,  which  was  accepted  by  the  state,  which 
made  payments,  and  delays  were  partially  caused  by  the  state,  it  waived 
the  requirement  that  the  work  be  completed  before  tliat  time. 

5.  Sauk— NoncB  of  Ciaiu. 

Where  a  notice  of  Hen  shows  that  it  is  a  claim  against  the  state  as  the 
owner  of  the  real  estate  described,  it  is  not  Invalid  because  of  tlie  subse- 
quent statement  in  a  printed  form  that  a  lien  Is  claimed  against  the  real 
estate. 

Action  by  the  J.  J.  Newman  Lumber  Company  against  J.  Cady 
Wemple  and  others  to  foreclose  a  lien.    Judgment  for  plaintiff. 

X^wis  &  McKay,  for  plaintiff. 

John  Desmond,  Deputy  Atty.  Gen.,  for  the  State. 

CLARK,  J.  This  is  an  action  brought  by  the  plaintiff  to  foreclose 
a  lien  filed  against  moneys  due,  or  to  become  due,  tmder  a  contract 
made  between  the  board  of  managers  of  the  State  Industrial  School 
and  J.  Cady  Wemple  and  George  W.  Eycleshymer,  composing  a  co- 
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partnership,  doing  business  under  the  firm  name  and  style  of  the 
"Schenectady  Engineering  &  Construction  Company."  The  contract 
was  dated  August  30,  1904,  and  was  for  the  construction  of  16  cot- 
tages and  16  kirns  on  the  State  Industrial  School  property  at  Rush, 
N.  Y.,  and  the  contractors  were  to  receive  for  such  work  $96,454.82. 
The  ccmtract  was  to  be  completed  on  or  before  the  31st  day  of  May, 
1905.  The  plaintifi's  lien  is  one  of  about  84  liens  filed  against  the 
same  moneys,  16  of  said  liens  being  for  materials  furnished,  and  the 
balance  were  for  labor.  Two  of  the  liens  for  materials  and  7  for 
labor  were  not  proven  upon  the  trial,  but  all  of  the  Uenors  were  made 
parties  defendant  "Hie  answers  of  each  of  the  defendants,  lienors, 
sets  forth  his  lien,  and  seeks  fov  a  foreclosure  of  the  same.  The  de- 
fendants, the  state  of  New  York  and  the  board  of  managers  of  the 
State  Industrial  School,  each  appeared  by  the  Attorney  General,  and 
by  their  answers  they  admit  the  making  of  the  contract,  and  admit 
certam  payments  made  to  the  contractors,  and,  as  defenses,  they  al- 
l^;e  that  the  contractors  made  default  in  not  progressing  with  the 
work  according  to  the  terms  of  the  contract,  and  that,  because  of 
such  fact,  the  board  of  managers  of  the  State  Industrial  School,  after 
giving  notice  as  required  by  the  contract,  canceled  the  same,  and 
advertised  for  new  bids,  and  completed  the  work  at  a  large  expense 
over  and  above  the  contract  price,  and  that  at  the  time  of  the  filing 
of  the  several  liens  there  was  no  money  due  to  the  contractors  from 
the  state  of  New  York,  and  none  to  become  due  in  pursuance  of  the 
terms  of  the  contract.  By  the  terms  of  the  contract  85  per  cent  of 
the  value  of  the  materials  and  work  incorporated  in  the  building,  as 
certified  by  tiie  state  architect,  was  to  be  paid  monthly  as  the  work 
progressed,  and  the  balance  was  to  be  paid  upon  the  satisfactory 
completion  of  the  contract,  when  so  certified  by  the  architect.  This 
action  was  tried  at  the  Monroe  Equity  Term  in  October,  1906,  before 
Mr.  Justice  Dunwell,  who  died  before  rendering  a  decision  in  the 
case,  and,  by  stipulation  of  all  of  the  attorneys,  it  was  submitted  to 
the  undersigned  for  decision.  The  first  of  the  liens  was  filed  July 
29,  1906,  and  the  last  February  13,  1906,  and  this  action  was  brought 
February  6,  1906.  The  defendant  the  people  of  the  state  of  New 
York  demurred  to  the  complaint,  on  the.  ground  that  the  court  had 
no  jurisdiction  of  the  person  of  the  defendant  the  people  of  the  state 
of  New  York,  and  that  the  people  of  the  state  could  not  be  sued  with- 
out their  consent,  and  that  no  consent  had  been  given  or  alleged. 
Subsequently,  and  on  the  6th  dav  of  May,  1906,  a  stipulation  was 
entered  into  between  the  plaintiffs  attorney  and  the  Attorney  Gen- 
eral, representing  the  state  of  New  York,  to  the  effect  that,  inas- 
much as  an  act  had  recently  been  passed  by  the  Legislature  permit- 
ting the  plaintiff  in  an  action  of  this  character  to  make  the  state  a 
party  defendant  the  demurrer  above  referred  to  was  withdrawn, 
without  costs  to  either  party,  and  the  defendant  the  people  of  the 
state  of  New  York  was  given  20  days  after  the  date  of  the  stipula- 
tion within  which  to  answer  the  complaint,  and  subsequently,  and 
on  or  about  the  11th  day  of  May,  1906,  the  state  of  New  York,  by 
its  Attorney  General,  appeared  generally  in  the  case,  and  served  an 
answer  in  which  nothing  was  said  about  the  state  not  properly  being 
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made  a  party,  but  setting  up  as  a  defense  that  the  contractors  failed 
to  perform  the  contract  according  to  its  terms,  and  the  board  of  man- 
agers of  the  State  Industrial  School  canceled  the  contract,  and  that 
the  contract  was  completed  by  other  parties  at  an  additional  cost  to 
the  state  of  about  $40,000,  and  that  at  the  time  of  the  filing  of  the 
several  liens  referred  to  in  the  complaint  there  was  no  money  due 
to  the  said  contractors  from  the  state  of  New  York,  nor  did  any  be- 
come due  thereafter  in  pursuance  of  the  contract  above  referred  to, 
and  judgment  was  demanded  in  behalf  of  the  people  of  the  state  of 
New  York  to  the  effect  that  the  complaint  be  dismissed,  with  costs. 
At  the  conclusion  of  the  plaintiff's  evidence  the  Attorney  General 
moved  for  a  dismissal  of  the  complaint  upon  Ihree  grounds,  as  fol- 
lows: First,  that  the  defendants,  lienors,  never  commenced  any  ac- 
tion or  served  any  notice  of  pendency  on  the  Comptroller;  second, 
that  the  plaintiff,  lienor,  failed  to  file  a  notice  of  pendency  of  this  ac- 
tion after  April  19,  1906,  when  the  amendment  permitting  the  state 
to  be  sued  went  into  effect ;  and,  third,  that  at  no  time  was  there  any 
fund  to  which  the  liens  could  be  attached. 

Mechanic's  liens  are  clearly  the  creature  of  the  statute,  and  the 
general  lien  law,  passed  in  1855,  did  not  apply  to  public  property. 
By  Laws  1897,  pp.  514,  545,  cc.  418,  419,  the  present  lien  law  was 
enacted,  and  in  1902  section  5  of  the  lien  law  was  amended  as  follows : 

"A  person  performing  labor  for  or  furnishing  materials  to  a  contractor,  biB 
sub-contractor  or  legal  representative,  for  the  construction  of  a  public  Improve- 
ment, pursuant  to  a  contract,  by  such  contractor,  with  the  state  or  a  municipal 
corporation,  shall  have  a  lien  for  the  principal  and  Interest  of  the  value  or 
agreed  price  of  such  labor  or  materials  upon  the  moneys  of  the  state  or  sudi 
corporation  applicable  to  the  construction  of  such  Improvement, "to  tbe  extent 
of  the  amount  due  or  to  become  due  on  such  contract,  upon  filing  a  notice  of 
lien  as  prescribed  In  this  article."    Laws  1902,  p.  74,  c.  87. 

And  by  the  same  act  it  was  provided  that  a  person  performing 
work  or  furnishing  materials  for  a  public  improvement  might  file  a 
notice  of  lien  with  the  head  of  the  department  having  charge  of  such 
construction,  and  with  the  Comptroller  of  the  state.  Section  16  of 
the  lien  law  provides,  among  other  things : 

"That  If  a  lienor  Is  made  a  party  defendant  In  an  action  to  enforce  another 
Hen,  and  the  plaintiff  or  such  defendant  has  filed  a  notice  of  tbe  pendency 
of  the  action  within  the  time  prescribed  in  that  section,  the  lien  of  such  defend- 
ant Is  thereby  continued,  and  such  action  shall  be  deemed  an  action  to  enforce 
the  Hen  of  such  defendant,  lienor." 

Section  17  of  the  lien  law,  as  amended  by  chapter  25,  p.  31,  Laws 
1899,  and  as  further  amended  by  chapter  37  of  the  Laws  of  1902, 
provides,  among  other  things,  as  follows: 

"If  a  Uen  Is  for  labor  done  or  materials  furnished  for  a  public  improvement, 
it  shall  not  continue  for  a  longer  period  than  three  months  from  the  time 
of  filing  tbe  notice  of  such  lien,  unless  an  action  Is  commenced  to  foreclose 
such  lien,  within  that  time,  and  a  notice  of  the  pendency  of  such  action  is  filed 
with  tbe  comptroller  of  the  state,  or  the  financial  officer  of  tbe  municipal  cor- 
poration, with  whom  the  notice  of  such  lien  was  filed,  or  unless  an  order  be 
made  by  a  court  of  record  continuing  such  Uen  and  a  new  docket  be  made 
stating  such  fact"    Laws  1899,  p.  81,  c.  25;  Laws  1902,  p.  75,  c.  87. 
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It  is  not  pretended  that  any  action  excepting  the  present  one  was 
commenced  to  foreclose  any  of  the  mechanic's  liens  in  question,  and 
it  is  conceded  that  none  of  the  defendants,  lienors,  filed  notices  of 
pendency  with  the  Comptroller;  the  only  notice  of  pendency  that 
was  filed  at  all  being  the  one  filed  by  the  plaintiff  at  the  time  this  ac- 
tion was  commenced,  making  the  other  lienors  defendants  in  the 
action. 

The  learned  Attorney  General  insists  that  inasmuch  as  the  defend- 
ants, lienors,  filed  no  notice  of  pendency,  their  liens  are  nullities,  and 
cannot  be  enforced,  because  they  had  not  proceeded  according  to  the 
express  directions  of  section  17  of  tiie  lien  law,  as  kmended  in  1902 
(Laws  1902,  p.  75,  c.  37,  supra),  and  he  cites  as  his  leading  authori- 
ty the  case  of  Danziger  v.  Simonson,  116  N.  Y.  329,  22  N.  E.  570. 
That  case,  it  seems  to  me,  cannot  be  considered  as  a  controlling  au- 
thority here,  for  it  construed  a  section  of  the  New  York  consolidation 
act,  which  provided,  among  other  things,  as  follows : 

"And  where  a  claimant  Is  made  a  party  defendant  to  any  action,  brought  to 
enforce  any  other  lien,  a  notice  of  the  pendency  of  such  action  must  be  filed  by 
btm,  or  In  his  behalf."  Laws  1882,  p.  1,  a  410,  as  amended  by  Laws  1883, 
p.  310,  c.  278. 

In  the  Danziger  Case  the  action  was  brought  to  foreclose  a  mort- 
gage, and  the  defendant  was  an  answering  lienor  who  had  not  filed 
a  notice  of  pendency,  and  the  court  held  that,  inasmuch  as  no  notice  of 
pendency  had  been  filed  by  the  defendant  or  in  his  behalf  within  the 
time  prescribed  by  the  consolidation  act,  the  defendant's  lien  had  ex- 
pired, but  a  reading  of  section  17  of  the  lien  law,  as  amended  by  chap- 
ter 37,  p.  76,  Laws  1902,  will  show  that  there  is  nothing  in  that  sec- 
tion to  indicate  that  when  a  claimant  is  made  a  party  defendant  to  an 
action  to  enforce  any  other  lien  that  he  must  file  a  notice  of  pendency 
of  such  action,  or  one  must  be  filed  in  his  behalf.  The  section  of  the 
consolidation  act  construed  in  the  case  of  Danziger  v.  Simonson,  supra, 
reads  as  follows: 

"No  Hen  provided  for  In  this  title  shall  bind  the  property  therein  described 
(or  a  longer  period  than  ninety  days  after  the  claim  has  been  filed,  unless  an 
action  be  commenced  within  that  time  to  enforce  the  same  and  a  notice  of  the 
pendency  of  such  action  filed  with  the  clerk  of  the  county  and  an  entry  of  the 
fart  of  such  notice  made  on  the  Hen  docket  And  tchen  a  claimant  is  made  a 
party  defendant  to  any  action  brought  tit  enforce  any  other  Ucn  a  notice  of  the 
pendency  of  auch  action  must  he  filed  by  him  or  in  his  behalf." 

It  will  be  observed  that  the  words  italicized  in  the  consolidation  act 
arc  significantly  lacking  in  section  17  of  the  labor  done  or  materials 
furnished  for  a  public  improvement  lien  law.  The  lien  law  (section 
17)  says: 

"If  the  Men  is  for  labor  done  or  materials  furnished  for  a  public  ImproTe- 
ment,  It  shall  not  continue  for  a  longer  period  than  three  months  from  the 
time  of  filing  the  notice  of  such  Hen,  unless  an  actloa  is  commenced  to  fore- 
close such  Hen  within  that  time,  and  a  notice  of  the  pendency  of  such  action  Is 
filed  with  the  comptroller  of  the  state  or  the  financial  officer  of  the  municipal 
corporation  with  whom  the  notice  of  such  lien  was  filed,"  etc. 

This  language  is  strikingly  similar  to  the  language  of  the  consoli- 
dation act  above  quoted,  down  to  the  words  italicized  and,  if  section 
107  N.Y.S.— 21 


Digitized  by 


Google 


322  107  NBW  XOBK  8UPPLEMBNT  (Sup.  Ct. 

ftnd  141  N«v  Tork  State  Reporter 

17  of  the  lien  law  had  had  a  sentence  similar  to  that  above  italicized 
in  the  quotation  from  the  consolidation  act,  the  case  of  Danziger  v. 
Simonson,  supra,  cited  by  the  Attorney  General,  would  have  been 
absolutely  conclusive,  but,  in  the  absence  of  anything  in  the  lien  law 
(section  17)  to  the  effect  that,  when  "a  claimant  is  made  a  party  de- 
fendant to  any  action  brought  to  enforce  any  other  lien,  a  notice  of 
the  pendency  of  such  action  must  be  filed  by  him  or  in  his  behalf," 
I  believe  that  sections  16  and  17  of  the  lien  law  should  be  read  to- 
gether ;  and  section  16  distinctly  provides  as  follows : 

"If  a  lienor  is  made  a  party  defendant  to  an  action  to  enforce  another  Uen, 
and  the  plaintiff,  or  such  defendant  has  filed  a  notice  of  the  pendency  of  the 
action  within  the  time  prescribed  in  this  section,  the  lien  of  Buch  defendant 
Is  thereby  continned,  such  action  shall  be  deemed  an  action  to  enforce  the  lien 
of  such  defendant,  lienor,"  eta 

The  main  object  of  the  filing  of  a  notice  of  pendency  is  to  furnish 
people  who  are  interested  in  flie  property  or  fund  affected  with  the 
knowledge  of  what  is  going  on,  and  that  certainly  was  done  by  the 
notice  of  pendency  filed  by  the  plaintiff,  and  I  can  see  no  reason  why 
iivery  man  who  had  a  lien  and  was  made  a  party  defendant  in  this  ac- 
tion should  file  a  notice  of  pendency  so  as  to  give  notice  precisely  sim- 
ilar to  the  notice  that  was  g^ven  by  the  plaintiff  in  the  notice  of 
pendency  filed  by  him,  and  I  do  not  think  it  was  necessary  for  each  of 
the  defendant  lienors  to  file  separate  notices  of  the  pendency  of  ac- 
tion, but  it  was  entirely  sufficient  if  the  plaintiff  filed  a  proper  notice, 
including  the  names  of  the  defendants  to  save  their  rights  as  lienors. 
McAllister  v.  Case,  5  N.  Y.  Supp.  918;  Neuchatel  Asphalt  Co.  v. 
Mayor,  12  Misc.  Rep,  26,  33  N.  Y.  Supp.  64,  affirmed  155  N.  Y.  373, 
49  N.  E.  1043.  When  one  notice  of  pendency  was  filed  with  the  proper 
officer — in  this  case  with  the  Comptroller  of  the  state — setting  forth 
fully,  among  other  things,  the  names  of  the  defendants,  lienors,  so 
that  anybody  interested,  by  examining  that  document,  could  have 
knowledge  of  the  pendency  of  the  action,  and  that  these  several  lien- 
ors had  claims  or  liens  upon  die  ftmds  sought  to  be  reached,  that  no- 
tice was  sufficient,  without  requiring  each  defendant  to  do  precisely 
the  same  thing  the  plaintiff  had  done  when  he  filed  his  notice,  for  the 
filing  of  a  lis  pendens  of  each  one  of  the  defendants  could  not  possi- 
bly afford  greater  notice  to  persons  interested  than  was  accomplished 
by  filing  of  the  lis  pendens  to  the  plaintiff.  These  defendants,  Uenors, 
had  furnished  materials  for  or  performed  labor  upon  buildings  be- 
longing to  the  state  of  New  York.  The  state  had  had  the  benefit  of 
these  materials  and  this  labor,  and  I  do  not  think  that  any  very  nice 
rule  should  be  applied  for  the  purpose  of  spelling  out  some  fiaw  by 
which  the  state  of  New  York  can  defeat  claims  for  labor  performed 
and  materials  furnished  of  which  it  has  had  the  full  benefit  On  the 
other  hand,  it  seems  to  me  that  the  section  should  be  liberally  con- 
strued, to  Ae  end  that  justice  may  be  done  to  those  who  have  parted 
with  value,  either  by  their  personal  labor  or  by  the  materials  that  they 
have  furnished,  and  this  is  especially  authorized  by  the  lien  law,  whidi 
directs  that  it  shall  be  liberally  construed.  Lien  Law,  §  22 ;  Brace  v. 
City  of  Gloversville,  167  N.  Y.  452,  60  N.  E.  779;  McDcmald  v. 
Mayor,  170  N.  Y.  409,  63  N.  E.  437.    A  notice  of  the  pendency  of  this 
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action,  containing  the  names  of  all  other  lienors,  was  filed  by  this 
plaintiff  with  the  Comptroller  of  the  state  of  New  York  on  the  6th 
day  of  February,  1906.  There  is  no  pretense  but  that  it  was  sufficient 
to  give  notice  that  these  various  defendants,  lienors,  claimed  to  have 
liens  upon  the  funds  which  had  been  appropriated  for  the  purpose  of 
constructing  these  buildings  at  Rush,  and  I  believe  a  fair  interpreta- 
tion of  both  sections  16  and  17  of  the  lien  law,  in  the  absence  of  a  pos- 
itive statement  that  the  defendants  must  each  file  a  notice  of  pendenqr, 
or  that  one  must  be  filed  in  their  behalf,  as  was  required  in  the  con- 
solidation act,  requires  the  construction  that  it  was  not  necessary  for 
each  defendant  to  file  a  notice  of  pendency  in  order  to  preserve  his 
lien,  but  that  as  to  all  liens  whidi  were  in  life  at  the  time  of  the  filing 
of  the  plaintiff's  notice  of  pendency,  and  which  had  been  properly 
executed,  that  notice  was  sufficient  to  preserve  their  rights,  without 
a  separate  notice  being  filed  by  each  one  of  the  defendants,  lienors. 

Tne  learned  Attorney  General  urges  that  at  the  time  of  the  com- 
mencement of  this  action,  February  6,  1906,  this  action  could  not  be 
maintained  against  the  state — that  is,  at  that  time  the  state  could  not 
be  sued  without  its  consent — and  that,  while  the  Code  of  Civil  Proce- 
dure was  amended  permitting  the  state  to  be  made  a  party  defendant  in 
an  action  to  foreclose  a  mechanic's  lien  for  materials  furnished  or  la- 
bor performed  for  a  public  improvement,  that  amendment  did  not 
take  effect  until  April  19,  1906,  and  that  no  notice  of  the  pendency  of 
this  action  was  ever  filed  after  that  amendment  took  effect;  conse- 
quently the  notice  of  pendency  filed  by  the  plaintiff  at  the  time  of  the 
commencement  of  this  action  was  a  nullity.  It  is  true  that  at  the  time 
of  the  commencement  of  this  action  the  state  could  not  properly  be 
made  a  party  defendant  in  an  action  of  this  character,  but  authority 
to  make  the  state  a  party  defendant  in  such  an  action  was  given  by  the 
L^slature  by  chapter  255,  p.  548,  Laws  1906.  Code  Civ.  Proc.  § 
34W),  as  amended  April  19,  1906.  Section  6  of  the  lien  law  distinctly 
provides,  and  did  at  the  time  of  the  commencement  of  this  action,  that 
a  person  might  have  a  lien  upon  the  moneys  of  the  state  applicable  to 
the  construction  of  the  improvement  upon  which  the  labor  was  per- 
formed, or  for  which  materials  were  furnished.  Lien  Law,  §  5,  as 
amended  February  20,  1902,  p.  74,  c.  37.  Section  12  provided  for  the 
notice  of  lien  which  was  to  be  filed  with  the  Comptroller,  and  section 
17  provided  for  the  duration  of  the  lien ;  and  section  3418  of  the  Code 
of  Civil  Procedure  provided  as  follows : 

"It,  In  an  action  to  enforce  a  Uen  on  account  of  public  ImpiOTements,  tbe 
ooort  finds  tbat  the  lien  Is  established,  it  shall  render  Judgment  directing  the 
mimlcipal  corporation  to  pay  over  to  the  lienors  so  much  of  the  funds  or  money 
which  may  be  due  from  the  state,  or  municipal  corporation,  to  the  contracts, 
•a  will  saUsfy  his  lien." 

Reading  sections  3398  and  3418  of  the  Code  of  Civil  Procedure  in 
connection  with  the  provisions  of  the  lien  law,  expressly  authorizing 
liens  against  the  funds  appropriated  for  public  improvements,  it  is  per- 
fectly clear  that  it  was  fhe  intention  of  the  Legislature  that  an  action 
could  be  maintained  against  the  state  for  the  foreclosure  of  a  lien  be- 
fore the  amendment  of  1906,  and  that  that  amendment  was  designed 
to  correct  a  manifest  oversight. 
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Section  17  of  the  lien  law  states  the  duration  of  the  lien  for  mate- 
rials furnished  or  labor  performed  for  a  public  improvement,  and 
further  provides  that  it  shall  not  continue  for  longer  than  three 
months,  unless  an  action  is  commenced  to  foreclose  it,  etc.,  so  that  we 
see  the  peculiar  situation  of  the  Legislature  distinctly  authorizing  the 
assertion  of  a  lien  against  funds  appropriated  for  public  improve- 
ments, without  providing  the  means  for  enforcing  that  lien,  so  that 
the  amendment  of  1906  was  merely  a  statute  to  afford  lienors  a  rem- 
edy to  enforce  an  absolute  right  previously  granted  to  them  by  the 
Legislature.  In  other  words,  by  section  5  of  the  lien  law,  liens  upon 
funds  appropriated  for  public  improvements  were  distinctly  author- 
ized. Lien  Law,  §  5,  as  amended  by  Laws  1902,  p.  74,  c  37.  Sec- 
tion 12  of  the  same  act  provided  when  and  where  the  lien  was  to  be 
filed,  and  section  17  provided  for  its  duration  and  specified  when  an 
action  must  be  commenced  in  order  to  enforce  it.  There  was  an  ab- 
solute right  to  a  lien  which  had  been  conferred  by  the  Legislature, 
and  for  some  reason,  probably  an  oversight,  the  remedy  by  which 
that  right  could  be  enforced  had  not  been  provided  for,  and  the  amend- 
ment of  April  19,  1906,  to  section  3400  of  the  Code  of  Civil  Pro- 
cedure was  designed  to  afford  that  remedy.  It  had  relation  solely  to 
the  remedy  of  lienors,  and  not  to  their  right  to  a  lien,  and,  it  relat- 
ing solely  to  the  remedy,  it  was  retroactive  in  its  nature,  and  a  per- 
son entitled  to  a  lien  prior  to  its  enactment  could  maintain  the  action 
because  the  amendment  of  April  19,  1906,  related  back  to  the  time 
of  the  conferring  the  right  to  a  lien ;  this  amendment  being  designed 
simply  to  aflford  the  remedy  to  enforce  that  right  and  it  was  retro- 
active in  its  effect.  26  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  625; 
People  V.  Tibbets,  4  Cow.  384;  People  ex  rel.  Collins  v.  Spicer,  99 
N.  Y.  225,  1  N.  E.  680;  Lazarus  v.  Metropolitan  Elevated  R.  R.. 
145  N.  Y.  581,  40  N.  E.  240;  Rouge  v.  Rouge,  14  Misc.  Rep.  421, 
35  N.  Y.  Supp.  836.  Moreover,  I  do  not  believe  that  the  state  is  in 
any  position  to  complain  that  the  action  was  brought  against  the  state 
before  it  could  properly  be  sued.  The  action  was  commenced,  mak- 
ing the  state  a  party,  and  the  summons  and  complaint  were  properly 
served  and  the  Attorney  General  appeared  and  demurred,  on  the 
ground,  among  others,  that  the  state  could  not  be  sued,  and  after 
the  amendment  to  section  3400  of  the  Code  of  Civil  Procedure  had 
taken  effect,  April  19,  1906,  the  Attorney  General  withdrew  his  de- 
murrer, and  was  permitted  to  do  so  without  costs,  and  then  appeared 
generally  and  answered  in  the  case,  making  no  reference  in  his  an- 
swer to  the  fact  that  when  the  action  was  brought  the  state  had  im- 
properly been  made  a  party,  and  after  all  of  that  it  seems  to  me  that 
the  state  of  New  York  is  hardly  in  a  position  to  claim  that  it  was 
improperly  sued,  or  that  the  plaintiff  should  have  filed  an  additional 
notice  of  pendency  after  the  amendment  of  April  19,  1906,  had  taken 
effect  It  would  have  afforded  no  good  purpose,  it  would  have  given 
the  Attorney  General  no  additional  information,  it  would  have  been 
an  entirely  useless  proceeding,  and  when  the  Attorney  General  ap- 
peared and  answered  in  this  case  in  May,  1906,  without  raising  any 
question  as  to  the  right  of  the  plaintiff  to  make  the  state  of  New 
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York  a  party  defendant,  that  appearance  and  answer  was  equivalent 
to  a  new  service  of  the  summons.    Code  Civ.  Proc.  §  424. 

The  Attorney  General  also  urges  that  at  no  time  was  there  any 
fund  to  which  the  liens  in  question  could  attach.  A  great  deal  of 
evidence  was  offered  by  which  it  was  attempted  to  show  that  the  con- 
tractors had  failed  to  perform  the  contract  according  to  its  terms,  and 
that  the  state  was  justified  in  canceling  the  contract,  but  a  careful 
reading  of  the  evidence  fails  to  convince  me  that  the  contractors  were 
wholly  at  fault.  By  the  terms  of  the  contract  certain  window  frames 
and  other  articles  were  to  be  furnished  by  the  state  from  the  prison 
department,  and  they  were  not  furnished  when  the  contractors  were 
ready  for  them  and  needed  them.  They  had  notified  the  state  au- 
thorities that  these  articles  were  needed,  and  by  reason  of  certain 
delays,  which  are  not  satisfactorily  explained,  the  contractors  were 
delayed  to  some  extent  at  least,  and  when  the  state  of  New  York 
was  to  furnish  certain  articles  for  the  use  of  these  contractors  and 
failed  to  do  it  when  they  were  needed,  and  thus  held  up  the  work  of 
the  contractors,  the  state  is  not  in  position  to  say  that  the  contractors 
must  live  upto  the  letter  of  the  contract,  but  that  the  state  could  dis- 
regard it  This  contract  was  for  the  sum  of  $96,454.82,  and  was  for 
the  construction  of  16  cottages  and  16  bams  scattered  over  a  farm  of 
1,500  acres.  The  work  was  started. promptly  after  the  contract  was 
made,  and  whatever  delays  there  were  were  occasioned  quite  as  much 
by  the  state  authorities  in  failing  to  furnish  materials  that  they  were 
to  furnish,  at  the  proper  time,  and  by  holding  up  tfie  pay  of  the  con- 
tractors, as  it  was  by  any  negligence  or  omission  on  the  part  of  the 
contractors.  This  is  one  of  those  cases  where  perhaps  both  parties 
were  more  or  less  careless,  and  where  neither  party  lived  up  strictly 
to  the  terms  of  the  contract,  but  the  delays  in  tiie  first  instance  were 
occasioned  by  the  failure  when  the  contractors  required  them,  and 
after  that  by  various  delays  in  paying  the  contractors  as  the  result 
of  which  their  credit  was  impaired  and  they  were  unable  to  pay  their 
laborers,  and  the  liens  in  question  were  filed,  and  the  contractors  were 
forced  out  and  compelled  to  give  up  a  contract  which  it  seems  they 
were  ready  and  willing  to  perform.  I  have  no  doubt  whatever  from 
this  evidence  that  if  the  moneys  had  been  paid  by  the  state  as  pro- 
vided by  the  terms  of  the  contract,  without  various  delays  and  hold- 
ups which  are  not  satisfactorily  explained,  and  if  the  state  had  fur- 
nished the  materials  from  the  prison  department  when  the  contractors 
were  in  need  of  them  and  had  called  for  them,  that  this  contract 
would  have  been  substantially  carried  out  by  the  contractors,  and 
now,  after  these  delays  both  in  furnishing  the  materials  and  in  prompt- 
ly paying  the  moneys  that  the  contractors  had  earned,  and  after  de- 
priving them  of  the  benefit  of  their  contract  and  after  having  canceled 
it,  I  do  not  believe  that  the  state  is  in  any  position  to  say  that  it  will 
not  pay  for  the  labor  performed  upon  and  materials  furnished  in  the 
construction  of  these  various  buildings. 

The  contract  provides  that  the  contractors  were  to  be  paid  85  per 
cent  of  the  value  of  the  materials  and  work  monthly  as  the  work  pro- 
gressed. The  moneys  were  not  paid  prcwnptly  even  after  the  state 
architect  had  given  his  certificate  to  the  effect  that  the  contractors  were 
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entitled  to  certain  sums  of  money.  The  contract  was  to  be  completed 
May  81,  1905,  but  the  state  was  at  least  partially  to  blame  for  these 
delays,  and,  long  after  the  date  on  which  it  was  to  be  completed,  the 
contractors  kept  right  on  working,  the  state  accepted  their  work,  paid 
moneys  after  that  date,  and  because  of  that  fact,  and  also  because  of 
the  fact  that  the  delays  were  at  least  partially  caused  bv  the  state  it- 
self, it  should  be  deemed  to  have  waived  that  part  of  the  contract 
which  required  the  work  to  be  completed  by  the  31st  day  of  May,  1905. 
At  the  time  that  the  contractors  were  OMnpelled  to  give  up  the  work, 
two-thirds  of  it  had  been  performed,  and  there  is  no  good  reason  why, 
if  the  contractors  had  been  permitted  to  continue,  they  would  not  have 
been  able  to  have  completed  the  contract  within  a  reasonable  time,  and 
within  the  contract  price,  and  it  seems  that  the  treatment  of  the  con- 
tractors, both  in  the  matter  of  withholding  their  moneys  and  in  fail- 
ure to  furnish  materials  as  they  required  them  from  the  prison  depart- 
ment, was  at  times  unreasonable,  and  it  seems  to  me  that  the  liens 
which  were  properly  filed,  and  which  were  in  force  at  the  time  of  the 
commencement  of  this  action,  and  where  the  several  defendants,  lien- 
ors, answered,  are  enforceable  against  the  fund  appropriated  for  tiie 
public  improvements  upon  which  the  labor  and  materials  represented 
by  the  liens  was  expended,  and  not  merely  against  the  15  per  cent,  re- 
serve; for  "a  person  performing  labor  for  or  furnishing  materials  to 
a  contractor,  his  sub-contractor  or  legal  representative,  for  the  con- 
struction of  a  public  improvement  pursuant  to  a  contract  by  such  con- 
tractor with  the  State  or  with  a  municipal  corporation,  shall  have  a 
lien  for  the  principal  and  interest  of  the  value  or  agreed  price  of  such 
labor  or  materials,  upon  the  moneys  of  the  State,  or  of  such  municipal 
corporation  applicable  to  the  construction  of  such  improvement,  to 
the  extent  of  the  amount  due  or  to  become  due  on  such  contract,  upcm 
filing  a  notice  of  lien,  as  prescribed  in  this  article."  Lien  Law,  §  5, 
as  amended  by  Laws  1902,  p.  74,  c  37. 

The  objection  raised  to  the  liens  of  the  Pennsylvania  Lumber  Com- 
pany (No.  16),  Queen  City  Brick  Company  (No.  4),  C.  E.  Dibble  Com- 
pany (No.  3),  Kellam  &  Shaffer  (No.  5),  and  Hotchkiss  Lumber  Co. 
(No.  12)  are  overruled.  The  statute  was  substantially  complied  with 
in  these  several  notices  of  liens  as  filed. 

As  to  the  lien  of  the  C.  E.  Dibble  Company,  which  it  is  claimed  is  of 
no  value  because  it  asserts  a  claim  against  real  estate,  an  examination 
of  the  lien  itself  shows  that  the  lien  is  claimed  against  the  state  of  New 
York  as  owner  of  the  real  estate  described  in  the  lien;  and,  even 
though  subsequently  in  the  printed  form  there  was  a  statement  that  a 
lien  was  asserted  against  the  real  estate,  it  was  surplusage,  and  I  think 
that  the  statement  that  the  lien  was  asserted  against  the  state  of  New 
York  as  owner  of  the  property  for  which  the  materials  had  been  fur- 
nished by  the  C.  E.  Dibble  Company  was  sufficient  At  all  events,  the 
lien  was  sufficient  to  g^ve  the  State  Comptroller  notice  of  the  daim 
of  the  Dibble  Company,  and  it  was  entered  by  the  CanptroUer  and 
state  architect  in  their  records  as  a  lien,  and  it  should  be  enforced.  As 
to  the  lien  of  Kellam  &  Shaffer  (No.  5),  on  August  17,  1905,  the  state 
architect  issued  his  certificate  stating  that  the  contractors  had  per- 
formed work  and  furnished  materials,  and  stated  as  follows: 
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"nils  certificate  Is  made  to  satlstr  a  Uen  of  Kellam  &  Shaffer,  of  Scbenec- 
ttif.  If  It  is  enforced,"  etc. 

The  amount  of  this  certificate  corresponds  with  the  amount  of  the 
lien  filed  by  Kellam  &  Schaffer,  less  interest,  and  it  conclusively  estab- 
li^es  the  fact  that,  when  it  was  issued,  these  contractors  had  earned 
and  were  entitled  to  that  amount  and  it  should  be  enforced. 

With  reference  to  the  liens  of  the  answering  defendants  hereinafter 
named,  as  well  as  the  plaintifiF,  the  lienors  furnished  labor  or  materials 
to  the  state  of  New  York  for  the  purpose  of  erecting  the  buildings  on 
state  lands  at  Rush.  The  state  has  had  the  benefit  of  their  labor  per- 
fonned  and  materials  furnished.  The  various  liens  filed  substantially 
comply  with  the  requirements  of  the  Uen  law.  They  were  sufficient  to 
give  ample  notice  to  the  state  authorities  that  the  various  lienors  had 
claims  for  the  labor  performed  and  materials  furnished,  and  a  liberal 
construction  of  the  statute  should  be  adopted  to  the  end  that  when  the 
lienors,  as  in  this  case,  had  in  good  faith  either  performed  labor  or 
fiuTiished  materials  of  which  the  state  has  had  the  benefit,  that  they 
may  receive  what  is  justly  due  them,  and  not  be  deprived  of  such  mon- 
eys by  a  too  nice  and  rigid  construction  of  the  lien  law. 

Judgment  is  therefore  directed  in  favor  of  the  plaintiff,  and  of  the 
answering  lienors,  for  the  amounts  established,  in  accordance  with  the 
findings  herewith  filed.  The  issues  raised  between  the  trustee  in  bank- 
ruptcy and  the  state  of  New  York,  by  the  answer  of  said  trustee,  and 
all  questions  of  costs  herein,  are  reserved,  the  same  to  be  determined 
at  Canandaigna,  Monday  evening,  October  7, 1907,  at  7  o'clock. 

Let  judgment  be  entered  accordingly. 


(68  Misc.  Rep.  182.) 

3.  J.  NBWMAN  LUMBEIR  00.  T.  WBMPLB  et  aL 

(Supreme  Court,  Special  Term,  Monroe  Oounty.    October,  1907.) 

L  Ooai»— BiXTBA  AlXOWANCB. 

The  state  unlawfully  canceled  a  contract  for  the  performance  of  certain 
woik,  and  the  other  party  to  the  contract  sued  to  recover  the  amount 
earned  under  the  contract  to  the  time  of  cancellation.  In  the  action, 
plaintiff  was  obliged  to  clo  a  great  share  of  the  work  in  establishing  liens 
of  which  the  state  bad  notice,  but  against  which  It  did  not  defend.  Beld, 
that  plaintiff  would  be  granted,  besides  taxable  costs,  an  extra  allowance  of 
6  per  cent.  <hi  all  the  claims  established  on  the  trial. 

[Ed.  Note. — Vor  cases  In  point,  see  Gent  Dig.  toL  IS,  Costs,  ((  620-6S5.] 

2.  8aiu. 

In  an  action  against  the  state  to  recover  for  work  performed  under 
contract  Illegally  canceled,  where  several  lienors  established  their  liens 
against  the  state  for  labor,  the  usual  costs  will  be  allowed  attorneys  for 
each  lienor  represented  up  to  the  time  of  the  trial  and  one  trial  fee. 

Action  by  the  J.  J.  Newman  Lumber  Company  against  J.  Cady 
Wemple  and  others.  Motion  for  costs  and  extra  allowance.  Motion 
granted  m  part 

Lewis  &  McKay,  for  plaintifiF. 

Jc^  Desmond,  Deputy  Atty.  Gen.,  for  the  State. 
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CLARK,  J.  In  the  decision  heretofore  rendered  in  this  action  it 
was  held  that  the  contract  in  question  was  canceled  by  the  state,  with- 
out sufficient  cause,  c«i  the  20th  of  January,  1906.  The  cancellation  of 
the  contract  being  unlawful,  the  state  is  precluded  from  recovering 
damages  against  Uie  contractors,  and  they  would  be  entitled  to  recover 
whatever  amount  had  been  actually  earned  upon  the  contract  at  the 
time  of  its  unlawful  cancellation  by  the  state.  If  the  amount  which 
had  been  actually  earned  equaled  the  contract  price,  then  the  full 
amount  could  be  recovered ;  and,  if  moneys  had  been  actually  earned 
under  the  contract  at  the  time  of  the  cancellation,  the  issuing  of  a  cer- 
tificate by  the  state  architect  certifying  the  amount  due  would  not  be 
necessary  as  a  condition  precedent  to  payment  of  such  moneys  earned, 
for,  if  the  contractors  had  earned  a  certain  amount  of  money,  and  then 
the  contract  was  unlawfully  canceled  by  the  state,  they  are  surely  enti- 
tled to  recover  from  the  state  the  amount  actually  earned  upon  the  con- 
tract at  the  time  of  its  cancellation.  If  the  state  is  seemingly  c<»npelled 
to  pay  more  than  the  unpaid  balance  of  the  contract  price,  it  is  for  the 
reason  that  the  state  ctmtinued  payment  to  the  contractors  after  liens 
were  filed  without  protecting  itself  against  liens,  of  which  it  had  due 
notice. 

In  that  view  of  the  case,  it  seems  to  me  that  the  amount  earned  at 
the  time  of  the  unlawful  cancellation  of  the  contract  was  as  follows : 

The  amount  of  certificate  No.  19,  which  had  been  Issued  by  the  state 
architect,  but  not  paid,  amounting  to  the  sum  of. ... , $  7,452  77 

The  15  per  cent  reserre  amounting,  at  the  time,  to lljsse  24 

The  value  of  the  work  performed  during  the  month  of  January  for 
which  no  certificate  was  Issued 6,150  00 

The  value  of  the  extra  work  occasioned  by  changes  and  deviations  in 
the  contract 1,182  00 

Total '. ?!26,291  01 

Add  to  this  the  amount  heretofore  paid  upon  the  contract,  wblcb 
equals 73,419  52 

$99,710  sa 

Contract  price 190,454  00 

Extra  work 1,162  00 

97,616  OO 

EscesB  $  2,094  53 

Tills  excess  deducted  from $26,291  01 

2,094  53 

Leaves  a  balance  of $24,196  4S 

This  amount  the  contractors  had  actually  earned  under  their  contract 
at  the  time  of  its  unlawful  cancellation,  when  they  were  driven  from 
the  work  by  the  action  of  the  state  authorities. 

The  plaintiff  and  a  large  number  of  the  defendants,  lienors,  ask  for 
costs,  and  the  plaintiff  asks  for  an  extra  allowance.  This  case  was  in 
some  respects  difficult,  and  in  a  good  many  respects  extraordinary. 
Costs  are  in  the  discretion  of  the  court  (Code  Civ.  Proc.  §§  3230,  3411), 
and  it  can  also  grant  an  extra  allowance  in  cases  of  this  character 
(Code  Civ.  Proc.  §  3253 :  Horgan  v.  McKenzie  [Com.  PI.]  17  N.  Y. 


Digitized  by 


Google 


Sup.Ct)  DOWNS  T.  LEHMAN.  329 

Supp.  174).  An  extra  allowance  of  5  per  cent  of  the  amount  of  the 
plaintiff's  claim  would  be  entirely  inadequate  compensation  for  the 
plaintiff  for  the  extraordinary  labor  involved  in  the  preparation  and 
trial  of  this  action ;  and  I  think  the  plaintiff  should  be  entitled  to,  not 
only  the  regular  taxable  costs,  but  an  extra  allowance  of  5  per  cent 
upon  all  of  the  claims  established  on  the  trial.  The  amount  of  all  the 
liens  was  necessarily  involved  in  the  litigation,  and  the  plaintiff  was 
obliged  to  do  a  great  share  of  the  work  in  establishing  them;  and  it 
seems  that  the  extra  allowance  on  the  entire  amount  mvolved,  being 
here  the  amount  of  the  liens  established,  is  just  and  proper,  and  the 
court  has  power  to  grant  it  Carney  v.  Reilly,  18  Misc.  Rep.  11,  40 
N.  Y.  Supp.  1123.  Messrs.  Peck  &  Whitbeck  appeared  for  a  largfe 
number  of  labor  lienors,  and  it  was  stated  in  open  court  that  they  per- 
formed a  large  amount  of  labor  outside  of  making  proof  with  ref- 
erence to  the  various  liens  represented  by  them ;  and  they  are  awarded 
the  usual  bill  of  costs  for  each  lienor  represented  by  them  up  to  the 
time  of  trial,  and  one  trial  fee.  F.  M.  Whitney  and  James  A.  Van 
Voast,  respectively,  are  allowed  taxable  costs  on  each  claim  represented 
by  them,  and  one  trial  fee,  but  no  extra  allowance. 

As  to  the  various  other  applications  for  allowances  of  costs  in  this 
matter,  it  ai^>ears  that,  excepting  the  counsel  who  have  been  granted 
allowances  as  above  stated,  their  laix)rs  consisted  of  making  formal 
proofs  of  the  liens  represented  by  them,  and  it  does  not  seem  to  be 
proper  to  award  costs,  except  as  above.  Ottman  v.  Schenectady  Realty 
Co.,  119  App.  Div.  736,  104  N.  Y,  Supp.  137. 

While  the  case  was  difficult  and  extraordinary,  the  labor  was  per- 
formed very  largely  by  the  plaintiff's  attorneys  and  by  Messrs.  Peck 
&  Whitbeck,  E.  M.  Whitney,  and  James  A.  Van  Voast;  and,  so  far 
as  I  am  advised,  the  labors  of  other  counsel  engaged  in  the  case  were 
confined  principally  to  making  formal  proofs  of  their  respective  claims, 
and  for  that  reason  costs  should  not  be  allowed. 

As  to  the  claim  between  the  trustee  in  bankruptcy  and  the  state,  the 
jurisdiction  of  the  court  to  pass  upon  that  seems  somewhat  doubtful 
and  it  is  therefore  not  determined  here,  but  additional  findings  may  be 
submitted,  to  the  effect  that  on  January  20,  1906,  the  state  canceled  the 
contract  in  question  without  good  and  sufficient  cause,  and  that  such 
cancellation  was  wrongful;  also,  that  there  became  due  to  the  con- 
tractor upon  such  cancellation  sums  which  had  been  earned  by  them 
under  the  contract,  and  were  unpaid,  aggregating  at  least  the  sum  of 
$24,196.48,  with  interest  thereon  from  the  date  of  the  cancellation  of 
the  contract    Costs  to  be  allowed  as  above  indicated. 


DOWNS  et  al.  v.  LEHMAN. 

(Sapreme  Court,  Appellate  Division,  Secmd  Department    December  S,  1907.) 

Sfbcitio  PEBroBacAKca— Actions— SuirioiENOT  of  Ck>iiPi.AiNT. 

A  complaint  by  vendor  against  purchaser  for  Bped&c  performance  of 
a  contract  for  the  sale  of  real  estate  need  not  allege  approval  of  the  title 
by  a  title  Insurance  compan.v  In  compliance  with  a  clause  of  the  contract 
that  title  was  to  be  so  approved;  such  clause  Imposing  no  condition  on 
vendor. 
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Apijeal  from  Special  Term,  Suffolk  County. 
Action  by  Charles  O.  Downs  and  otiiers  against  Edgar  Lehman. 
Judgment  for  plaintiflfs,  and  defendant  appeals.    Affirmed. 

The  complaint  is  by  seller  against  purchaser  for  the  specific  per- 
formance of  a  contract  for  the  purchase  of  real  estate.  The  contract, 
which  is  made  part  of  the  complaint,  contains  the  following  separate 
clause:  "The  title  to  the  premises  above  described  to  be  approved 
by  the  Lawyers'  Title  Insurance  Company."  It  is  claimed  that  the 
complaint  is  insufficient  for  lack  of  an  allegation  of  such  approval. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Boskowitz  &  Levy,  for  appellant. 

Timothy  M.  Griffing,  for  respondents. 

GAYNOR,  J.^  The  rule  requiring  a  complaint  to  allege  perform- 
ance by  the  plaintiff  of  all  conditions  precedent  on  his  part  to  his 
right  of  action  is  ancient  and  undoubted.  It  has  been  incorporated 
in  our  code  of  practice  by  a  provision  that  such  requirement  is  suf- 
ficiently complied  with  by  a  general  allegation  that  the  plaintiff  "duly 
performed  all  the  conditions  on  his  part."  Code  Civ.  Proc.  §  533. 
But  the  clause  of  this  contract  that  the  title  is  to  be  aporoved  by  the 
tifle  insurance  company  imposes  no  condition  on  the  plaintiffs'  part. 
The  titie  has  to  be  examined  by  the  defendant— by  the  purchaser,  not 
by  the  sellers — and  the  meaning  is  that  the  said  titie  cc»npany  is  to 
do  it  for  him,  if  he  chooses,  and  that  he  is  not  to  be  obliged  to  take 
the  title  unless  it  approves  of  it.  It  is  a  thing  not  uncommon  for  a 
purchaser  of  land,  or  of  municipal  bonds,  and  the  like,  to  put  in  the 
contract  of  purchase  a  condition  that  title  or  validity  is  to  be  subject 
to  the  approval  of  a  counsel  liamed.  That  is  not  a  condition  pre- 
cedent on  the  seller's  part,  i.  e.,  for  him  to  perform,  or  to  be  per- 
formed on  his  part.  It  is  for  the  purchaser  to  have  such  counsel 
examine  the  titie  and  approve  or  disapprove  before  the  contract  day, 
and  that  he  disapproves  is  a  defence  to  be  pleaded.  It  is  for  the  pur- 
chaser to  object  to  title  on  the  contract  day  on  the  gfround  of  such 
disapproval,  and  failure  to  do  so  is  a  waiver.  The  seller  may  not 
even  know  that  the  counsel  examined-  the  title  at  all  (and  he  may  not 
have  done  so),  much  less  be  able  to  plead  that  he  approved  it  A 
plaintiff  is  only  obliged  to  allege  performance  of  conditions  precedent 
on  his  part,  i.  e.,  to  be  performed  on  his  part,  and  not  conditions  to 
be  performed  by  the  defendant,  or  which  depend  on  him  for  per- 
formance. McManus  v.  Western  Assurance  Co.,  43  App.  Div.  550, 
48  N,  Y.  Supp.  820,  60  N.  Y.  Supp.  1143.  The  case  of  Flanagan  v. 
Fox,  6  Misc.  Rep.  132,  26  N.  Y.  Supp.  48,  has  no  bearing  whatever 
on  this  case.  Here  we  have  only  a  question  of  pleading,  while  there 
there  was  no  question  of  pleading.  There  the  titie  was  examined  and 
disapproved  by  the  title  company  designated  by  the  contract,  and  the 
purchaser  then  brought  the  action  to  recover  back  the  amount  he  had 
paid  on  the  contract,  alleging  such  disapproval  in  his  complaint,  and 
recovered. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 
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FANNING  et  al.  t.  LBHMAM. 
(Sapreme  Oonrt,  Appellate  Division,  Second  Department    December  5,  1007.) 

Appeal  from  Special  Term,  Suflfolk  County. 

Action  by  Joshua  T.  Fanning  and  another  against  Edgar  Lehman. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Boskowitz  &  Levy,  for  appellant. 

Ernest  W.  Tooker  (Timothy  M.  Griffing,  of  counsel),  for  re- 
spondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  authority 
of  Downs  V.  Lehman  (decided  herewith)  107  N.  Y.  Supp.  329. 


HAPGOODS  T.  LUSCH. 
(Sapreme  Oonrt,  Appellate  DlTislon,  Second  Department    December  8,  1907.) 

t  OOBPOBATIORS— SUBSOBIPnONS  TO  StOOK— SlATTTTKB. 

statutes,  and  not  oommon-law  principles,  resrnlate  contracts  for  share- 
holding In  corporations,  and  the  omiasion  to  obey  a  statutory  requlremoit 
of  a  nayment  In  cash  upon  a  sto<A  subscription  makes  the  subscription  In- 
ralid. 

[Ed.  Not& — ^For  cases  In  point  see  Cent  Dig.  vol.  12,  Corporattons; 
(ao&] 

1  Sauk— PATimiT  bt  Nora. 

Defendant's  giving  of  his  note  as  payment  for  10  per  cent  of  the  value 
of  sto<^  purchased  by  him  was  not  equivalent  to  the  cash  payment  of  10 
per  cent  required  by  Stock  Ck>iporatlon  Law,  Laws  1882,  p.  1835,  c.  688, 
{  41 ;  the  transaction  not  constituting  a  payment  but  merely  a  promise  to 
pay. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig.  vol.  12,  Corporations,  | 
360.] 

&  Sahs— lBBKom.Aa  Isaua  ot  Stock— Gonsidebation  fob  Note. 

Plaintlft,  a  corporation,  employed  defendant  for  a  term  at  a  fixed  salary 
and  a  percentage.  Defendant  purchased  preferred  stock  of  the  plaintiff, 
to  be  paid  for  by  his  promissory  note.  Plaintiff  agreed.  In  considera- 
tion and  in  part  payment  of  services,  ttiat  the  purchase  of  the  preferred 
stock  should  entitle  defendant  to  a  bonus  of  100  per  cent  of  its  common 
stock,  to  be  delivered  to  him  by  plaintlfTs  president  Held  that  though 
the  agreement  for  the  bonus  and  for  employment  was  part  of  the  con- 
sideration for  defendant's  note,  yet  the  contract  being  entire,  another  part 
of  the  consideration  was  the  Issuance  of  the  preferred  stodc,  and  if  de- 
ffendanf a  sbx^  was  issued  without  the  required  cash  payment  of  10  per 
cent,  its  Issue  was  invalid,  and  this  part  of  the  consideration  for  the 
iK>te  was  void,  and  hence  plaintiff  could  not  maintain  an  action  thereon. 

1  ApPBAXi— Review— DiecBETiON  of  Coubt. 

The  question  of  additional  allowance,  being  largely  within  the  discre- 
tion of  the  trial  court  will  not  be  reviewed  on  appeal,  except  In  cases 
ii^ere  a  clear  abuse  of  that  discretion  appears. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig.  vol.  8,  Appeal  and  Error, 
H  3881-3888.] 

Hooker,  J.,  dissenting  from  order  granting  extra  allowancei 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Hapgoods  against  R.  Moffat  Lusch  on  a  promissory 
note.  From  a  judgment  for  defendant,  and  an  order  granting  him  an 
extra  allowance  and  denying  plaintiff's  motion  for  new  trial,  plaintiff 
appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

W.  C.  Reddv,  for  appellant 
Theophilus  Larsons,  for  respondent 

JENKS,  J.  The  appeal  is  by  the  plaintiff.  The  action  is  upon  de^ 
fendant's  promissory  note,  which  reads : 

"$2500.  New  York,  Oct  27th,  1904. 

"On  Not.  iBt,  after  date,  I  promise  to  pay  to  the  order  of  Hapgoods,  Inc.. 
twenty-five  bnndred  dollars  at  their  office,  for  26  sharai  Hapgoods,  Inc.  stock. 
Value  received.  R.  M.  Laacb." 

When  it  appeared  on  the  trial  that  the  note  was  given  in  payment  of 
an  original  issue  of  stock  in  the  plaintiff  corporation,  made  to  the  de- 
fendant after  the  corporation  was  formed,  and  that  the  defendant  had 
not  paid  in  10  per  cent,  cash,  the  court  directed  a  verdict  for  the  de- 
fendant. See  section  41,  Stodc  Corporation  I^w  (Laws  1892,  p.  1835, 
c.  688). 

In  this  state  the  statutes,  not  commcm-law  principles,  regulate  con- 
tracts for  shareholding  in  corporations.  General  Electric  'Co.  v. 
Wightman,  3  App.  Div.  118,  123,  39  N.  Y.  Supp.  420.  In  this  state  it 
is  settled  that  the  omission  to  obey  a  statutory  requirement  of  a  pay- 
ment in  cash  upon  a  subscription  makes  the  subscription  invalid,  and 
not  binding  upon  the  subscriber.  N.  Y.  &  Oswego  M.  R.  R.  Co.  v. 
Van  Horn,  57  N.  Y.  473;  Cook  on  Corporations  (5th  Ed.)  §  174; 
South  Buffalo  Natural  Gas  Co.  v.  Bain,  9  Misc.  Rep.  425,  30  N.  Y. 
Supp.  264,  citing  authorities.  The  giving  of  the  note  was  not  the 
equivalent  of  a  cash  payment  of  10  per  cent  In  Excdsior  Grain 
Binder  Co.  v.  Stayner,  25  Hun,  91,  and  in  Durant  v.  Abendroth,  69  N. 
Y.  148,  25  Am.  Rep.  158,  the  reasoning  which  rejected  checks  as 
equivalent  to  cash  is  applicable  to  notes  as  well.  Such  a  transacticm 
is  not  a  payment  but  a  promise. 

It  is  contended  by  the  learned  counsel  for  the  appellant  that  Ogdens- 
burg,  Clayton  &  Rome  R.  R.  Co.  v.  Wooley,  *40  N.  Y.  118,  and  s.  c. 
3  Abb.  Dec.  398,  is  authority  which  renders  it  "doubtful  whether  the 
note  would  have  been  void."  That  case  was  cited  to  tiie  Commission 
of  Appeals  by  the  appellant  in  N.  Y.  &  Oswego  M.  R.  R.  Co.  v.  Van 
Horn,  supra.  It  was  to  recover  upon  installments  due  upon  a  stock 
subscription.  Originally  the  defendant  had  given  his  note  for  the  10 
per  cent,  cash  requirement.  Afterwards  the  defendant  gave  two  notes 
for  a  sum  including  the  10  per  cent.,  and  the  original  note  was  sur- 
rendered. The  notes  were  negotiated  and  then  put  in  judgment 
which  was  satisfied.  The  defense  to  the  action  on  the  installments 
was  the  nonpa)mient  of  the  10  per  cent,  in  cash.  The  court  hdd  that 
as  the  corporation  had  actually  received  the  10  per  cent,  in  cash,  and 
as  the  defendant  thereupon  became  a  stockholder,  he  could  not  repu- 
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diate  that  relation,  and  his  consequent  liability  for  the  balance  due  upon 
his  stock  when  action  was  brought  subsequent  to  the  realization  upon 
the  notes.  But  that  judgment  is  not  an  authority  upon  the  proposi- 
tion that  such  a  subscriber  who  does  not  pay  10  per  cent  cash  is  never- 
theless liable  upon  his  subscription. 

It  was  admitted  that  the  note  was  made  "pursuant  to  a  contract"  ex- 
ecuted by  the  plaintiff  and  defendant  on  September  27,  1904.  The 
agreement  recited  that,  whereas,  the  plaintiff  desired  the  defendant  to 
work  for  it,  and  the  defendant  desired  to  work  for  it,  in  consideration 
of  the  premises,  and  in  further  consideration  hereinafter  mentioned,  it 
was  mutually  agreed,  etc.  The  plaintiff  agreed  to  give  such  employ- 
ment and  to  pay  the  defendant  $125  a  month,  and  the  additional  sum 
of  10  per  cent,  of  the  net  profits  of  the  New  York  office.  The  agree- 
ment also  provided: 

"It  iB  further  agreed  by  the  party  of  the  first  part  that  In  consideration  of 
and  in  part  payment  for  the  services  rendered  by  the  party  of  the  second  part 
that  the  stock  purchased  as  above  by  the  party  of  the  second  part  shall  entitle 
said  party  of  the  second  part  to  a  bonus  of  100  per  cent,  of  common  stock 
to  be  delivered  by  Herbert  J.  Hapgood,  of  which  50  per  cent  shall  be  delivered 
at  the  time  the  preferred  stock  is  paid  for  in  cash,  and  50  per  cent  cme  year 
from  date  of  this  contract  providing  the  party  of  the  second  part  is  employed 
with  Hapgooda  at  tlikt  time." 

The  appellant  urges  that  inasmuch  as  pursuant  to  the  agreement 
the  stock  was  to  be  delivered  by  Herbert  J.  Hapgood,  not  the  plaintiff, 
which  stock  had  been  already  issued,  "tihis  alone  was  sufficient  to  pre- 
vent the  note  from  being  void."  But  the  stock  for  which  the  note  was 
given  is  referred  to  in  the  undertaking  of  defendant  in  that  con- 
tract which  reads  as  follows: 

To  subscribe  for  and  pay  for  50  shares  of  the  pref^red  stock  of  Hapgoods 
at  $100  per  share,  par  value ;  25  shares  to  be  paid  for  by  his  certain  promis- 
aoiy  note  given  this  day  and  due  November  1,  1904.  The  balance  of  the  25 
shares  to  be  paid  toe  on  or  before  December  31,  1901." 

It  was  admitted  that  the  note  was  made  pursuant  to  the  contract. 
It  appears  then  that  the  stock  which  was  to  be  delivered  by  Herbert 
Haf^ood  was  a  bonus  of  common  stock,  not  the  stock  in  question,  and. 
moreover,  that  "it  was  in  consideration  of  and  in  part  payment  of  the 
services."  The  stock  in  question  is  that  referred  to  in  (he  undertaking 
of  the  defendant  quoted  supra,  and  the  express  terms  of  its  sale  are 
that  25  shares  thereof  are  to  be  paid  for  by  his  (the  defendant's) 
promissory  note  given  this  day  and  due  November  1,  1904.  And  the 
note  expressly  reads  that  it  is  given  for  such  stock.  The  transaction 
between  the  parties  then  was  this:  ITie  plaintiff  employed  the  de- 
fendant for  a  term  at  a  fixed  salary  and  a  percentage.  The  defendant 
purchased  certain  preferred  stock  to  be  paid  for  by  the  note  in  ques- 
tion. Plaintiff  agreed  in  consideration  and  in  part  payment  of  serv- 
ices that  the  preferred  stock  so  purchased  should  entitle  the  defendant 
to  a  bonus  of  100  per  cent,  of  the  common  stock  to  be  delivered  by 
Herbert  J.  Hapgood,  who  the  record  shows  was  its  president  I  fail 
to  see  how  that  bonus  changes  the  character  of  the  sale  and  purchase 
of  the  preferred  stock,  which  admittedly  was  to  be  paid  for  by  the 
note  in  suit ;  but,  assuming  that  the  agreement  for  the  bonus  and  for 
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employment  did  constitute  part  of  the  consideration  for  the  note  in 
suit,  yet,  the  contract  being  entire,  another  part  of  such  considera- 
tion is  tiie  issuance  of  25  shares  of  the  preferred  stock.  Now  it  is 
enough  to  defeat  the  plaintiff  if  part  of  tiie  consideration  was  illegal 
and  void.  Crawford  v.  Morrell,  8  Johns.  253 ;  Saratoga  County  Bank 
V.  King,  44  N.  Y.  87 ;  Barton  v.  Port  Jackson  &  Union  Palls  Rank 
Road  Co.,  17  Barb.  397,  406,  407 ;  Joyce  on  Defences  to  Conunerdal 
Paper,  note  p.  367. 

The  question  of  the  additional  allowance  was  largely  to  be  deter- 
mined by  the  trial  court,  and  I  cannot  sa^  that  the  exercise  of  its  dis- 
cretion was  so  unwise  as  to  justify  any  mterference  on  our  part 

Judgment  affirmed,  with  costs. 

WOODWARD  and  MILLER,  JJ.,  concur.  HOOKER,  J.,  votes  to 
modify  the  order  by  striking  out  the  provision  grating  extra  allow- 
ance.   HIRSCHBERG,  P.  J.,  not  voting. 


HAPGOODS  ▼.  LUSOH. 
(Supreme  Ooort,  Appellate  Division,  Second  Department    December  S,  100T.> 

1.  Nkw  Tbiai/— Subpbibb— Btidenob— Appi.iOATion  fob  Rclixf  at  Tbiai. 

A  plaintiff,  who  is  surprised  by  evidence  whicli  lie  is  not  prepared  to 
rebut,  in  order  to  be  entitled  to  a  new  trial  on  the  gronnd  of  surprise, 
must  move  for  an  adjonnunent  or  for  leave  to  withdraw  a  Juror,  nnleB» 
it  appears  that  he  has  placed  reliance  upon  statements  made  by  defoid- 
ant's  counsel  before  the  trial. 

[Ed.  Note.— For  cases  in  point;  see  Cent  Dig.  vol.  87,  New  Trial,  1 196i.] 

2.  Sahx. 

The  examination  of  a  witness  need  not  be  disregarded,  or  a  new  trial 
ordered,  because  It  appears  that  the  opposite  party  failed  to  (Toss-examine 
the  witness  when  he  liad  an  importunity  to  do  so. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  37,  New  Trial,  K  196- 
19a] 

3.  Same— Dtbectioh  of  Vkbdicpt— Poweb  and  Dtjtt  of  Coubt. 

Where,  In  a  suit  upon  a  note,  the  court  had  concededly  before  It  alt 
tlie  evidence  upon  which  the  case  in  its  opinlim  tamed,  and  the  issue  thus 
complete  Involved  no  question  of  fact,  it  was  the  duty  of  the  court  to  de- 
cide the  case  as  matter  of  law,  and  surprise  at  the  appUcatloa  of  tbs 
law  to  the  undisputed  facts  is  not  a  ground  for  new  trial. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  37,  New  Trial,  i  187.1 

Appeal  from  Special  Trial  Term,  King^  Cotmty. 

Action  by  Hapgoods  against  R.  Moffat  Lusch  on  a  promissory  note. 
From  an  order  denying  a  motion  to  set  aside  the  judgment  for  de- 
fendant on  the  grounds  of  surprise,  and  that  the  verdict  was  the  re- 
sult of  a  mistrial,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  MIL- 
LER, JENKS,  and  HOOKER,  JJ. 

W.  C.  Reddy,  for  appellant. 

Theophilus  Parsons,  for  respondent 

JENKS,  J.  The  action  was  tried  at  Trial  Term.  It  is  insisted 
that  the  records  clearly  show  occasion  for  surprise  from  the  method 
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of  the  justice  who  presided.  The  records  fail  to  show  that  the  learned 
counsel  for  the  plaintiff  made  any  sign  at  the  trial  that  he  was  sur- 
prised, or  that  he  asked  either  for  a  continuance  or  for  the  withdrawal 
of  a  juror.  In  Dixson  v.  Brooklyn  Heights  R.  R.  Co.,  68  App.  Div., 
at  page  308,  74  N.  Y.  Supp,  49,  we  held  that: 

"Tbe  rale  Is  well  settled  that  a  plaintiff  who  la  anrprlaed  by  evld^ice  which 
he  U  not  prepared  to  rebut  diould  move  for  an  adjournment  or  for  leave  to 
withdraw  a  juror ;  otherwise  he  Is  not  entitled  to  a  new  trial  on  the  gronnd  of 
snrprlse.  Baylies  N.  Tr.  ft  App.  531,  and  cases  there  cited;  Messenger  v. 
Fourth  Nat  Bank  of  City  of  New  York,  6  Daly,  190;  Soule  v.  Oosterhoudt,  20 
Wkly.  Dig.  67;  Olendening  y.  Canary,- 6  Daly,  489,  affirmed,  64  N.  TC.  636.  It 
Is  true  that  this  mle  Is  not  Inflexible,  as  where  reliance  Is  placed  upon  state- 
ments made  by  the  defendant's  counsel  before  the  trial.  Unfortunately  for 
the  plaintiff,  bowever,  notblng  whatever  Is  here  shown  to  justify  a  departure 
from  the  g^ieral  rule." 

The  record  which  is  before  the  court  reveals  that  the  action  is  upon 
a  promissory  note.  The  defendant  denied  that  there  was  any  con- 
sideration for  the  note,  alleged  fraud  in  its  inception,  pleaded  that 
the  note,  given  under  a  written  agreement  incorporated  in  the  an- 
swer, was  for  a  stock  subscription  which  was  void  and  unenforce- 
able, in  that  the  defendant  had  not  paid  the  10  per  cent,  in  cash  there- 
for, as  provided  by  section  41  of  the  Stock  Corporation  Law  (Laws 
1892,  p.  1835,  c.  688),  that  the  defendant  had  never  made  any  cash> 
payment,  and  that  the  note,  being  dependent  on  and  a  part  of  this 
void  and  unenforceable  agreement,  is  also  unenforceable.  The  an- 
swer fully  informed  the  plaintiff  of  the  defense,  and  the  course  of 
the  trial  did  not  deviate  from  the  issues  tendered.  The  plaintiff  read 
the  note  in  evidence,  proved  nonpayment,  and  rested.  The  court 
denied  the  defendant's  motion  for  dismissal  and  directed  the  defend- 
ant to  proceed.  During  the  course  of  the  direct  examination  of  the 
defendant,  the  learned  court  asked  whether  the  note  was  in  pursu- 
ance to  the  agreement  set  up  in  the  answer.  The  plaintiff's  counsel 
replied,  "Undoubtedly,"  and  then  the  court  asked  if  the  only  consid- 
eration was  the  promise  to  give  25  shares  of  stock  of  the  company. 
The  counsel  replied  that  it  was  not  quite  that  way,  that  the  note  was 
in  part  payment  of  the  subscription;  the  agreement  being  that  the 
stock  should  be  held  as  collateral  until  the  note  was  paid.  The  court 
asked  if  the  transaction  was  not  void,  and  the  counsel  answered  that 
it  was  not,  stating  that  there  was  authority  to  the  contrary^  After 
further  colloquy,  the  court  expressed  a  doubt  whether  the  action  lay, 
but  asked  for  any  further  suggestion,  whereupon  tiit  question  was 
further  argued.  The  court  then  said,  if  it  was  necesssuy  to  put  in 
something  else  to  present  the  question  thoroughly  to  do  so,  sa3dng: 

"It  la  agreed,  is  It  not,  that  this  note  was  the  entire  consideration  for  25 
(hares  of  stock?  Counsel:  As  expressed  in  the  agreement.  •  •  •  The 
agreement  <hi  its  face  says  it  is  part  consideration.  Counsel  for  the  defend- 
ant: No.  Goimsel:  I  am  willing  to  put  on  the  record  such  a  stipulation  as 
tbls:  That  this  note  was  made  pursuant  to  the  terms  of  the  agreement,  a 
copy  ot  which  la  attached  to  the  answer;  that  upon  the  completion  of  the 
transaction  the  stock  was  made  out  and  was  held  as  collateral  to  the  note. 
Goimsel  for  the  def aidant:  We  don't  admit  that  The  Court:  Put  your  wit- 
neas  on  the  stand  and  prove  it" 
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Thereupon  the  president  of  the  plaintiff  was  called  to  the  stand. 
When  a  conversation  between  the  witness  and  the  defendant  was  call- 
ed for,  the  court  said : 

"Jnst  confine  yoarself  to  the  point  Indicated.  If  It  becomes  necessary  to  try 
the  question  of  fraud,  I  will  try  it ;  but  now  I  want  all  the  evidence  bearing 
on  the  question  whether  this  action  can  be  maintained  In  view  of  this  statate. 
Counsel:  I  want  to  have  him  state  the  conversation  which  occurred  when 
this  transaction  was  madfe  The  CSourt:  You  mean  when  the  note  was  given? 
Q.  Tell  what  took  place  when  the  note  was  given.  A.  When  the  contract  was 
dgned,  the  stock  certificate  made  out,  the  note  was  signed,  and  we  were  told 
to  hold —  The  Court:  Who  told  you?  .Witness:  Mr.  Lusch  told  me  to  hold 
the  stock  until  the  note  was  paid  as  security  for  the  note.  Q.  And  that  was 
done?  A.  That  was  done.  By  the  Court :  Q.  Ton  didn't  give  it  to  him  at  all? 
A.  It  was  tendered  to  him,  but  he  did  not  Indorse  it  I  think  it  was  in  bis 
hands.  The  papers  were  all  on  the  table,  and  I  think  the  Bto<^  was  in  his 
hands.  The  stock  was  made  out  at  that  time,  sealed.  Q.  Tou  still  got  it  as 
security  for  the  note?  A.  Tes,  sir.  Q.  And  no  cash  payment  was  ever  made 
on  account  of  the  stock?  The  price  of  the  stock  was  $2,500?  A.  Unless  it 
was  in  connection  with  his  services.  Q.  Except  as  it  would  appear  from  the 
agreement?  A.  Except  as  set  out  in  the  contract  It  was  admitted  by  the 
plalnticr  that  the  stock  in  question  had  not  before  been  issued.  The  Court: 
I  think  that  is  a  good  defense.  I  don't  think  you  can  maintain  this  acticMi. 
Oentlemen,  you  will  find  a  verdict  for  the  defendant  Counsel :  Note  an  re- 
ception. The  Court:  Tou  have  no  other  evidence  bearing  on  this  phase  of 
the  case?    Counsel :    No." 

•  The  point  is  made  that  the  plaintiff  was  deprived  of  the  right  of 
cross-examination  of  the  defendant,  but  it  does  not  appear  that  the 
plaintiff  ever  asked  for  it  If  it  had  done  so,  and  it  had  been  denied, 
then  a  different  question  would  have  been  presented.  Surely  the  ex- 
amination of  a  witness  need  not  be  disregarded,  or  a  new  trial  or- 
dered, because  it  appears  that  the  opposite  party  failed  to  cross-exam- 
ine a  witness  whom  he  could  have  tfien  examined.  The  record  shows 
that  the  case  was  decided  upon  the  facts  elicited  by  the  court,  which 
were  either  shown  by  documentary  proof,  or  were  not  disputed,  and 
that  the  learned  court  expressly  inquired  whether  the  plaintiff  had 
other  evidence  upon  the  phase  of  the  case,  and  that  the  plaintiff  said 
it  had  not  And  no  request  was  made  for  any  submission  to  the  jury. 
When  the  court  had  concededly  before  it  all  of  the  evidence  upon 
which  the  case  in  its  opinion  turned,  the  court  had  the  right  to  dis- 
pose of  it  as  matter  of  law  without  further  delay.  If  the  court  had 
all  of  the  evidence  upon  what  it  judged  was  the  turning  point  in  the 
case,  and  if  the  issue  thus  complete  involved  no  question  of  fact,  then 
it  was  the  duty  of  the  court  in  the  due  dispatch  of  litigation  to  take 
the  case  in  hand  and  to  end  it  by  a  direction,  as  it  did  in  this  case. 
Surprise  at  the  application  of  the  law  to  the  undisputed  facts  is  not 
a  ground  for  a  new  trial. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur, 
except  HIRSCHBERG,  P.  J.,  not  voting. 
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(56  MlBC.  Rep.  20L) 

rABMBBS'  LOAN  &  TRUST  CO.  T.  SHAW  et  al. 

(Supreme  Oonrt,  Special  Term,  New  York  County.    October,  1907.) 

L  Wills— CoNSTBUonoK—PowBB  oi-  Appoistment. 

Teatator  devised  bis  residuary  estate  In  trust  to  pay  tbe  Income  for  life 
to  A.,  and,  on  her  decease,  to  convey  tbe  estate,  or  so  much  thereof  as 
might  remain.  In  trust  to  such,  persons  as  A.  should  have  directed  by  her 
will,  and,  in  default  of  a  will,  to  convey  on  further  trust  to  the  same  per- 
sons and  In  the  same  shares  as  If  testatrix  had  died  intestate.  Held, 
that  there  was  a  general  power  of  appointment  in  A.  without  limitation. 
[Ed.  Note. — fiV>r  cases  in  point,  see  Cent  Dig.  vol.  49,  Wills,  (  1654.] 

2.  Saxe. 

A  will  established  a  trust,  and  gave  a  power  of  appointment  to  A.,  the 
boieficiary  of  tbe  trust.  A.  died,  leaving  a  last  will  under  which-  the 
trustee  of  the  first  will  was  appointed  executor  and  by  which  A.  exercised 
in  full  the  power  of  appointment  Held,  that  tbe  power  of  appointment 
"%>  sa(di  persons  and  in  such  manner  as  she  shall  have  directed"  was 
not  limited  to  natural  persons,  but  Included  a  foreign  charitable  corpora- 
tion. 

8.  PCBPEl'UlTUtS— SnSPElVSION  OP  POWEB  OP  AUBHATION. 

Where  a  will  created  two  separate  trust  funds  for  the  benefit  of  per^ 
sons  in  being  at  the  time  of  the  death  of  testatrix,  such  disposition  was 
not  Invalid;  the  power  of  alienation  not  being  suspended  for  a  longer 
period  than  during  the  continnance  and  termination 'of  two  lives  in  being 
at  the  death  of  testatrix. 

[Bd.  Nota— For  cases  in  point,  see  Cent  Dig.  vol.  89,  Perpetuities,  {! 
46-48.] 

4  Wills— Natdbe  op  Ebtatx— Tbust. 

Though  a  gift  to  a  foreign  corporation  expresses  a  desire  on  the  part 
of  testatrix  that  the  fund  should  be  treated  as  a  memorial  of  one  de- 
ceased, and  used  as  a  scholarship  fund,  it  does  not  In  any  way  limit  or 
qualify  the  absolute  gift,  and  is  not  a  trust  not  authorized  by  law. 

&  Samb— Capacity  to  Take  by  Devise— Fobeign  Cobpobations. 

Laws  1894,  p.  271,  c.  136,  providing  that  foreign  corporations  may  talce 
by  devise  any  real  estate  in  the  state  and  hold  It  for  not  more  than  five 
years  from  the  time  the  right  of  possession  accrues,  authorizes  a  .foreign 
charitable  corporation  to  bold  real  estate  devised  under  a  will. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent.  Dig.  vol.  49,  Wills,  i§  19,  21.] 

4.  Save— REGrTBionoNS— Devise  to  Chabitt. 

Laws  1860,  p.  607,  c.  360,  prohibiting  the  disposition  of  more  than  one- 
half  an  estate  to  charitable  Institutions,  cannot  be  considered  as  affecting 
the  validity  of  a  devise  by  testatrix  holding  a  power  of  appointment  un- 
der a  will  under  which  she  was  a  beneficiary  authorizing  the  dispolsltion 
of  the  trust  fund,  on  the  complaint  of  her  husband,  testatrix  not  dis- 
posing of  her  own  property,  but  of  the  property  of  the  original  testatrix 
under  the  power  of  appointment 

7.  TBTJSTS — AOCOTINTIWG   BY  TBUSTEE. 

Where  a  will  creates  a  trust  fund,  the  income  to  l>e  paid  to  the  bene- 
ficiary for  life,  with  power  In  the  beneficiary  to  dispose  of  so  much  as  may 
remain  in  the  manner  that  the  beneficiary  may  by  will  direct,  on  stating 
tbe  account  of  tbe  trustee  under  the  first  will,  there  should  be  turned  over 
to  him  an  amount  sufficient  to  pay  the  debts  of  the  beneficiary,  the  trans- 
fer tax  on  the  property  passing  under  her  will  and  the  expenses  of  ad- 
ministration. 

Action  by  the  Farmers'  Loan  &  Trust  Company  against  W.  A. 
Shaw  and  others  to  construe  a  will.    Judgment  rendered. 

107  N.T.S.— 22 
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Turner,  Ralston  &  Horan,  for  plaintiflf. 
A.  C  Cowan,  for  defendants. 

BISCHO^F,  J.  Under  the  will  of  Catharine  Ann  Ten  Eyck,  so 
far  as  material  to  be  considered,  testatrix  gave  her  residuary  estate 
to  plaintifiF  in  trust  to  invest  and  pay  over  the  net  income  during  life 
to  Mary  E.  Shaw,  and  in  trust  upon  the  decease  of  Mary  E.  Shaw  to 
"dispose  of,  convey  and  pass  over  all  and  singular  the  said  trust  es- 
tate, or  so  nouch  tiiereof  as  may  then  remain,  and  to  be  held  upon 
trusts  herein  declared,  to  such  person  or  persons,  and  in  such  man- 
ner as  she,  the  said  Mary  E.  Shaw,  shall  have  directed  and  appoint- 
ed by  any  last  will  and  testament  duly  executed  by  her,  and  in  de- 
fault of  such  will,  or  as  to  any  of  the  trust  property  not  disposed  of 
by  such  will,  upon  the  further  trust  to  convey,  pass  over  and  dis- 
tribute the  said  trust  estate,  or  so  much  thereof  as  may  then  remain, 
to  the  same  person  or  persons,  and  in  the  same  shares  and  propor- 
tions as  the  law  of  the  state  of  New  York  would  designate,  appoint 
and  regulate  had  I  then  died  intestate,  and  to  his,  her  or  their  re- 
spective heirs,  executors,  administrators  and  assigns  forever."  Cath- 
arine Ann  Ten  Eyck  died,  leaving  certain  of  the  defendants  who 
would  come  within  the  clause  to  take  in  case  of  Mary  E.  Shaw's 
failure  to  exercise  the  power  of  appointment  given  her  and  herein- 
above quoted,  and  to  whom  the  former  gave  life  legacies  under  her 
will.  The  plaintiff,  as  trustee,  received  from  the  executors  of  Cath- 
arine Ann  Ten  Eyck  both  personal  and  real  property.  Mary  E.  Shaw 
died  about  March  10,  1905,  leaving  her  last  will  and  testament  un- 
der which  plaintiff  was  appointed  executor,  and  which  was  admitted 
to  probate  m  New  York  county,  and  under  which  plaintiff  has  quali- 
fied. She  owned  no  real  property,  and  her  personal  property  was 
less  in  amount  than  debts  due  from  her.  A  transfer  tax  of  $2,274.69 
was  fixed  upon  the  property  of  Catharine  Ann  Ten  Eyck  whidi  passed 
under  the  will  of  Mary  E.  Shaw.  Under  her  will  Mary  E.  Shaw  ex- 
ercised the  power  of  appointment  given  her,  and  disposed  of  the  whole 
estate  over  which  she  had  authority. 

The  principal  controversy  is  raised  by  the  contention  of  certain  of 
the  defendants  who  would  take  under  the  will  of  Catharine  Ann  Ten 
Eyck  and  the  statutes  of  distribution,  provided  the  will  of  Mary  E. 
Shaw  does  not  pass,  by  virtue  of  the  power  given  her,  the  remainder 
of  the  estate  of  the  testatrix,  and  largely  to  determine  as  to  whom 
plaintiff  should  distribute  and  pay  over  such  residuary  estate  this 
action  has  been  brought.  In  the  absence  of  any  statutory  limitation 
of  the  power,  it  is  clear  that  the  language  of  tiie  will  of  Catharine 
Ann  Ten  Eyck  must  be  given  its  plain  and  ordinary  meaning,  and 
that  such  leaves  it  open  to  Mary  E.  Shaw  to  direct  the  transfer  of 
any  part  or  all  of  the  fund  referred  to  in  the  quoted  paragraph  of 
Catharine  Ann  Ten  Eyck's  will,  "upon  the  decease  of  said  Mary  E. 
Shaw  to  dispose  of,  convey  and  pass  over  all  and  singular  the  said 
trust  estate,  or  so  much  thereof  as  may  then  remain  and  be  held  upon 
the  trust  herein  declared  to  such  person  or  persons,  and  in  such  man- 
ner as  she,  the  said  Mary  E.  Shaw,  shall  have  directed  and  appointed 
by  any  last  will  and  testament  duly  executed  by  her,"  is  plain,  clear. 
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and  in  no  way  ambiguous.  This  appointment  must  be  read  in  deter- 
mining its  effect,  as  though  it  had  been  incorporated  in  the  original 
will;  the  rule  being  that: 

"The  queBtlcm  of  the  vaUdlty  of  an  appointment  Is  to  be  determined  by  read- 
ing it  as  though  contained  in  the  original  Instrament  conferring  the  power  of 
appointment"    Maltland  r.  Baldwin,  70  Hun,  267-272,  24  N.  Y.  Supp.  29,  32. 

There  does  not  seem  to  be  the  slightest  indication,  so  reading  the 
original  will  and  that  of  Mary  £.  Shaw,  of  an  intention  on  the  part 
of  Catharine  Ann  Ten  Eydk  to  limit  this  power  of  appointment  to 
her  heirs  at  law  and  next  of  kin.  She  did,  it  is  true,  provide  for  her 
heirs  at  law  and  next  of  kin  in  the  contingency  of  the  nonexercise 
of  the  power  of  appointment  by  will.  Or  as  to  any  of  the  trust  prop- 
erty not  disposed  of  by  suc^i  will,  and,  indeed,  expressly  said  that  "in 
default  of  such  will,  or  as  to  any  of  the  trust  property  not  disposed 
of  by  such  will,"  the  property  should  be  held  upon  the  further  trust 
to  convey,  pass  over,  and  distribute  to  the  certain  heirs  at  law  and 
next  of  km  or  class  as  therein  specified.  It  was  therefore  a  general 
power  of  appointment  without  limitation.  Cutting  v.  Cutting,  86  N. 
Y.  522.  The  intent  of  the  testatrix,  Catharine  Ann  Ten  Eyck,  to 
give  this  unlimited  power  of  appointment  to  Mary  E.  Shaw  is  so 
dear  in  view  of  the  language  used  that  the  citation  of  further  au- 
thorities seems  needless,  particularly  under  the  well-settled  rule  that 
effect  must  be  given  to  the  clear  intent  of  a  testator  as  indicated  by 
the  language  used.  The  contention  that  the  residuary  property  could 
be  paid  over  only  to  natural  persons  who  were  nominated  as  remain- 
dermen by  Mary  E.  Shaw  also  seems  to  be  entirely  disposed  of  by  iJie 
language  of  the  fourth  clause  of  the  will  of  Catharine  Ann  Ten  Eyck, 
which  says,  "to  such  person  or  persons,  and  in  such  manner  as  she, 
the  said  Mary  E.  Shaw,  shall  have  directed,"  and  which  can  have  no 
limitation  to  natural  persons  only  in  the  absence  of  language  expressly 
so  limiting  the  meaning  of  the  word  "person."  Matter  of  Fox,  52 
N.  Y.  530,  11  Am.  Rep.  751;  Pembina  Mining  Co.  v.  Pennsylvania, 
125  U.  S.  189,  8  Sup.  Ct  741,  31  L.  Ed.  660.  In  the  last  case  cited 
it  is  said: 

"Under  the  designation  of  person  there  is  no  donbt  that  a  private  corporation 
is  included.  8nch  corporations  are  merely  associations  of  individuals  united 
for  a  ^>ecial  purpose  and  permitted  to  do  business  nnder  a  particular  name 
and  have  a  succession  of  members  without  dissolution.  As  said  by  Chief  Jus- 
tice Marshall,  the  great  object  of  a  corporation  is  to  bestow  the  character  and 
properties  of  individuality  on  a  collective  and  changing  body  of  men'  "—citing 
ProYldence  Bank  v.  Billings,  4  Pet  (U.  S.)  614,  7  L.  Ed.  839. 

The  testatrix,  Catharine  Ann  Ten  Eyck,  created  two  separate  trust 
funds  of  the  sum  of  $10,000  each  for  the  benefit  of  the  defendants 
Annie  Johnson  and  Sarah  Porter,  both  of  whom  were  conceded  to 
have  been  in  being  at  the  time  of  the  death  of  Catharine  Ann  Ten 
Eyck,  one  of  whom  was  the  mother  of  Mary  E.  Shaw,  and  the  other 
a  beneficiary  under  the  Ten  Eyck  will.  These  dispositions  were 
valid  under  the  statutes,  and  the  power  of  alienation  was  not  sus- 
pended beyond  the  statutory  period  computed  from  the  time  of  the 
death  of  Catharine  Ann  Ten  Eyck ;  that  is,  for  a  longer  period  than 
during  the  continuance  and  until  the  termination  of  not  more  than 
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two  lives  in  being  at  the  date  of  the  instrument  containing  such  limi- 
tation or  condition,  or,  as  in  the  case  at  bar,  for  not  more  than  two 
lives  in  being  at  the  death  of  the  testatrix.  1  Rev.  St.  (1st  Ed.)  p. 
773,  pt.  2,  c.  4,  tit.  4,  §§  1,  2;  Real  Prop.  Law,  Laws  1896,  p.  683, 
c.  547,  §  158;  HiUen  v.  Iselin,  144  N.  Y.  365,  39  N.  E.  368. 

The  contention  that  tiie  gifts  of  remainders  after  the  life  estate  of 
Mary  Johnson  and  Sarah  Porter  to  the  Tuskegee  Normal  and  In- 
dustrial Institute  are  void  as  being  trusts  not  authorized  by  the  stat- 
utes of  this  state  seems  to  have  no  merit.  The  gifts  to  the  Tuskegee 
Institute  of  the  two  remainders,  one  of  $5,000  and  the  other  of  $10,- 
000,  are  by  the  ternis  of  the  will  absolute  gifts,  and  without  quali- 
fication. There  is  nothing  to  indicate  by  the  terms  of  the  will  that 
the  Tuskegee  Institute  was  not  to  become  the  absolute  owner  of 
these  residuary  funds.  It  is  true  that  a  clause  in  the  will  relates  to 
treating  this  fund  as  a  memorial  to  Ethel  Shaw,  and  to  its  use  as  a 
scholarship  fund,  but  such  can  be  considered  as  nothing  more  than 
the  expression  of  the  desire  on  testatrix's  part  as  to  the  use  to  which 
such  money  was  to  be  put,  and  it  does  not  in  any  way  limit  or  qualify 
the  absolute  gift.  Raney  v.  Laing,  58  Barb.  453 ;  Matter  oi  Zim- 
merman, 84  N.  Y.  St.  Rep.  395,  50  N.  Y.  Supp.  396.  This  gift  being 
absolute,  the  contention  that  the  institute  is  not  authorized  to  take 
the  property  for  any  such  limited  purpose  falls,  as  well  as  the  ques- 
tion raised  that,  if  male  students  are  entitled  to  attend  the  institute, 
the  limitation  of  the  use  of  such  property  to  female  students  renders 
the  bequest  void.  The  fact  that  chapter  136,  p.  271,  Laws  1894, 
which  provides  that  "any  foreign  corporation  *  *  *  may  take 
by  devise  any  real  property  situated  within  this  state  and  hold  the 
same  for  not  exceeding  five  years  *  *  *  from  the  time  when 
the  right  to  possession  thereof  passed  into  such  devisee  and  convey 
it  by  deed  or  otherwise  in  the  same  manner  as  a  domestic  corpora- 
tion," was  in  effect  at  the  time  of  the  death  of  Mary  E.  Shaw,  and 
that  the  possession  of  the  real  property  in  question  herein  was  then 
in  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  effectually  dis- 
poses of  the  contention  that  the  Tuskegee  Institute  was  not  compe- 
tent to  hold  real  estate  because  it  was  a  foreign  corporation.  It  cer- 
tainly cannot  by  any  rule  of  construction  be  claimed  that  the  Tus- 
kegee Institute  took  any  interest  or  estate,  either  present  or  by  way 
of  remainder,  in  this  property  until  after  the  act  of  1894  had  gone 
into  effect,  as  it  took  by  virtue  of  the  will  of  Mary  E.  Shaw,  and 
Mary  E.  Shaw  died  in  1906.  •  Matter  of  Stewart,  131  N.  Y.  274,  30 
N.  E.  184,  14  L.  R.  A.  836 ;  Richards  v.  Hartshorne,  110  App.  Div. 
650,  97  N.  Y.  Supp.  754.  Mary  E.  Shaw's  husband,  whom  she  left 
surviving,  has  no  right  to  invoke  to  his  advantage  chapter  360,  p.  607, 
Laws  1860,  which  prohibits  the  disposition  of  more  than  one-half 
of  an  estate  under  certain  conditions  to  charitable  and  benevolent  in- 
stitutions, Mary  E.  Shaw  not  disposing  of  her  property,  and  the 
statute  in  question  could  have  no  application  to  her  applying  the  pow- 
er of  appointment  given  to  her  under  the  will  of  Catharine  Ann  Ten 
Eyck.     The  statute  invoked  provides  that: 

"No  person  having  a  husband  •  •  •  ghall  by  •  •  •  her  last  will 
•    •    •    devlBe  or  bequeath  to  any  benevolent,  charitable,  literary,  scientific 
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rellgloiia  or  missionary  society,  assodation  or  corporation,  !n  trust  or  other- 
wise, more  tban  mie-half  pait  of  his  or  her  estate  after  the  payment  of  his  or 
ber  debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent  of  one-half 
and  no  more." 

Mary  E.  Shaw  was  not  disposing  of  her  property,  but  was  by  her- 
power  of  appointment  disposing  of  the  property  of  Catharine  Ann  Ten 
Eyck.  The  object  of  this  statute  undoubtedly  is  to  protect  the  per- 
sons who  would  be  the  natural  recipients  of  the  bounty  of  the  testators, 
and  would  benefit  by  an  intestacy  on  the  part  thereof,  and  hence  can 
have  no  application  to  the  case  of  an  exercise  of  a  power  such  as  was 
given  to  Mary  E.  Shaw.  The  mere  fact  that  Mary  E.  Shaw  had  this 
power  of  appointment  over  the  property  gave  her  no  estate  therein. 
She  was  not  the  owner  of  the  property,  arid  could  convey  the  fee 
only  in  the  exercise  of  the  power  given  by  the  will.  Dana  v.  Mur- 
ray, 122  N.  Y.  604,  26  N.  E.  21 ;  Eells  v.  Lynch,  8  Bosw.  466. 

No  other  question  presented  by  defendants  requires  serious  con- 
sideration, and  findings  should  be  submitted  providing  for  a  referee 
to  take  and  state  the  account  of  plaintiff  as  trustee  under  the  last  will 
and  testament  of  Catharine  Ann  Ten  Eyck  in  the  usual  form,  and 
for  turning  over  to  the  plaintiff  an  amount  sufficient  to  pay  the  debts 
of  Mary  E.  Shaw,  the  transfer  tax  upon  the  amounts  passing  under 
her  will,  and  sufficient  to  pay  the  expense  of  the  administration  of 
the  estate  of  Mary  E.  Shaw  to  the  Farmers'  Loan  &  Trust  Company 
as  executor  of  the  last  will  and  testament  of  Mary  E.  Shaw,  and  pro- 
viding for  the  distribution  of  the  balance  of  the  funds  as  directed  in 
the  last  will  and  testament  of  Mary  E.  Shaw. 

Judgment  accordingly. 

(122  App.  xay,  aoe.) 

TBtJSTBBS  OF  VIIXAGB  OP  SARATOGA  SPRINGS  V.  SARATOGA  GAS, 
ELBOTRIC  LIGHT  &,  POWER  CO. 

(Snpreme  Coort,  Ai^ellate  Division,  Third  Department    November  20,  1007.> 

1.  OOWHflTUTiOHAI.  liAW— liUOIBLATIVB  POWER— RKOmLATIOH  Ot  RATSS  OP  PXJB- 

uo  Sebvick  Cobpobation. 

The  power  to  establish  a  tariff  of  rates  for  a  public  service  corporation 
Is  a  legislative,  and  not  an  executive  or  Judicial,  function. 

2.  Sake — Delegation  of  Powxbs. 

The  legislative  function  of  fixing  a  tariff  of  rates  for  a  public  service 
corporation  may  be  del^ated  to  an  administrative  body,  with  power  to- 
fix  rates  in  conformity  with  a  standard  established  by  the  Legislature. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  10,  Constitutional. 
Law.  H  8&-1Q2.] 

&  SaMB— I20I8I.ATIVK  DlSCBETION    OF   ADMIMISTBATIVE   BODT— STATITTES. 

Laws  1906,  p.  2092,  c.  737,  establishing  the  commission  of  gas  and  eieo- 
trlclty,  and  authorizing  it  to  fix,  after  hearing,  "within  the  limits  pre- 
scribed by  law,"  the  maximum  price  for  gas  and  electricity  furnished  by 
any  public  service  corporation,  is  not  invalid  on  the  ground  that  the  de- 
termination of  the  commission  Is  not  controlled  by  a  standard  prescribed' 
In  the  statute,  and  no  legislative  discretion  Is  delegated  to  the  commission, 
since  the  quoted  words  fix  the  standard,  by  requiring  that  the  rates  shall 
be  reasonable  to  the  public  and  to  the  corporation,  or,  if  It  be  conceded 
that  the  quoted  words  do  not  add  anything  to  the  statute,  the  commissioik 
must  be  guided  by  the  common  law. 
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4.  Baus. 

l%e  Legjslatnre  has  power  to  authorize  the  commisfdon  of  gas  and  elecv 
trldtj,  created  by  Lawa  1906,  p.  2092,  c.  737,  and  empowered  to  fix  mazl- 
mnm  rates  tor  gaa  and  electricity  furnished  by  any  public  service  aorpo- 
ration,  to  receive  ex  parte  and  hearsay  evidence,  and  to  base  its  decision 
thereon,  although  the  review  provided  tor  is  only  by  appeal  from  a  deter- 
mination BO  made. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  10,  Constitotional 
Law,  (I  89-102.] 

B.  SAiag~I>UB  Pbookbb  of  Law. 

To  make  effectual  the  constltatlonal  guaranty  of  due  process  of  law, 
one  must  have  the  right  to  appeal  to  the  court  whenev^  it  is  claimed  that 
his  constltntlonal  rights  are  Invaded. 

•b  Saxb. 

Laws  190fi,  p.  2092,  a  787,  creating  the  commission  of  gas  and  electric- 
ity, with  power  to  fix  maximum  rates  for  gas  and  electricity  furnished 
by  any  public  service  corporation,  is  not  Invalid  as  depriving  a  corporation 
of  its  property  without  due  process  of  law,  though  the  remedy  of  appeal 
from  a  determination  of  the  commlaslon  may  not  be  adequate  to  preserve 
to  the  corporation  the  constitutional  protection,  since  it  has  the  ooncurreat 
remedy  of  injunction  to  restrain  the  enforcement  of  any  improper  order 
of  the  commission. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  10,  Constitutional 
Law,  ((  026-029.] 

7.  STATOTBS— OOHSTBOOnOH— IHVAUDITT    IK    FABT. 

The  court  must  so  construe  a  statute.  If  possible,  as  to  make  it  conform 
to  constitutional  requirements,  and  must  disregard  such  parts  of  it  as  are 
In  violation  of  the  Constitution,  where  the  statute  is  sepatable  and  a  sub- 
■tantial  part  thereof  was  lawfully  enacted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  ((  68-d&] 

8.  OonsnTnnoNAi,  Law— Equal  Pbotsction  or  thk  Law. 

Laws  1005,  p.  2002,  c.  787,  creating  the  commission  of  gas  and  electrldly, 
with  power  to  fix  maximum  rates  for  gas  and  electricity  furnished  by 
any  public  service  corporation,  is  not  Invalid  on  the  ground  that  the  pro- 
vision that  the  price  fixed  by  the  commission  sliall  be  the  price  for  a  term 
of  three  years,  and  thereafter  until,  on  complaint  the  commission  shall 
fix  a  new  price,  denies  to  such  a  corporation  the  equal  protection  of  the 
law,  In-tfaat  it  makes  a  rate  whidi  may  within  three  years  becmne  confisca- 
tory by  reason  of  an  increase  in  price  of  materials  used  in  matclng  gas  and 
electricity,  since  the  corporation  may  In  such  a  case  either  appeal  to  the 
Legislature  or  to  the  courts  for  relief. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  10,  Oonstltational 
Law,  H  691,  847.] 

ft.  Oas— Rates— Ebtablibhmekt  bt  Coiiiiibsion— Revikw. 

The  court  In  determining  whether  the  rates  for  gas  and  electridty  fur- 
nished by  a  public  swvlce  corporation,  as  fixed  by  the  commission  of  gas 
and  electricity  created  by  Laws  1905,  p.  2092,  c.  737,  are  reasonable,  must 
presume  In  favor  of  the  validity  of  the  order  of  the  commission. 

10.  8Aia. 

The  stockholders  of  a  public  service  corporation  furnishing  gas  and 
electricity  are  not  entitled  to  require  the  public  to  pay  dividends  on  ficti- 
tious stock  or  for  their  extravagance  or  waste ;  but  the  corporation  is  en- 
titled only  to  a  fair  return  on  the  actual  value  of  Its  property  devoted  to 
the  public  use,  after  paying  expenses  and  liabilities  reasonably  charged 
against  the  same,  and  what  is  a  fair  return  must  depend  ultimately  on 
the  judgment  of  the  court 
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U.  Sauk. 

The  rates  established  by  the  commlBsion  of  gas  and  electricity  created 
by  Laws  190iS,p.  2082,  c.  7S7,  for  gas  and  electrldty  famished  by  a  public 
service  corporation,  held  not,  under  the  facts,  unreaaonablflb 
Kellogg  and  Bewell,  JJ.,  dissenting. 

Appeal  from  Special  Term, 

Proceedings  by  the  trustees  of  the  village  of  Saratoga  Springs  to 

•  require  the  commission  of  gas  and  electricity  to  fix  tiie  price  to  be 

charged  by  the  SaratM;a  Gas,  Electric  Light  &  Power  Company  for 

gas  and  electricity.    From  a  determination  of  the  commission  fixing 

the  maximum  price,  the  company  appeals.    Affirmed. 

The  proceeding  arose  under  chapter  737,  p.  2092,  of  the  Laws  of 
1905,  creating  tiie  commission  of  gas  and  electricity  and  prescribing 
its  powers  and  duties.  Under  section  15  of  that  act  the  trustees  of 
the  village  of  Saratoga  Springs  made  complaint  in  writing  that  the 
price  charged  for  gas  and  electric  current  by  the  defendant  was  ex- 
cessive. Notice  was  given,  pursuant  to  section  17  of  the  act,  and 
after  a  hearinp^  duly  had  the  order  was  made  from  which  this  appeal 
was  taken.    Further  facts  appear  in  the  opinion. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Edgar  T.  Brackett  (John  B.  Stanchfield,  of  counsel),  for  appellant 
Fruik  Gick  (John  L.  Henning,  of  counsel),  for  respondent. 
Briefs  were  submitted  by  the  Attorney  General  and  by  the  Public 
Service  Commission  for  tiie  Second  District  of  the  state. 

SMITH,  P.  J.  This  commission  has  assumed  to  fix  a  maximum 
charge  for  gas  and  electricity  within  the  village  of  Saratoga  Springs. 
By  &s  ap^al  their  right  so  to  do  is  challenged,  upon  the  ground 
that  such  power  is  legislative,  and  cannot  be  delegated  to  a  commis- 
sion. The  question  raised  is  an  important  one,  as  it  goes  to  the  foun- 
dation of  a  policy  which  has  been  adc^ted  by  the  state,  and  which,  if 
such  power  be  denied,  is  of  little  efficacy.  That  the  power  to  fix  a 
tariff  of  rates  for  a  public  service  corporation  is  executive  will  not 
be  contended.  That  such  power  as  an  original  power  is  not  judicial 
Mvill  be  admitted.  In  Interstate  Commerce  Commission  v.  Railway 
Co.,  167  U.  S.  499,  17  Sup.  Ct  896,  42  L.  Ed.  243,  Justice  Brewer, 
in  writing  for  the  court,  says : 

"The  power  to  establish  a  tariff  of  rates  for  carriage  and  by  a  common  car- 
rier is  a  legisIatlTe,  and  not  an  admlnlstratlTQ  or.  Judicial,  function." 

In  C,  B.  &  Q.  R.  R.  Co.  v.  Jones,  149  lU.  377,  37  N.  E.  247,  24 
I*  R.  A,  141,  41  Am.  St.  Rep.  278,  it  is  said: 

""Ilie  power  to  r^mlate  and  control  the  charges  of  railroad  companies  or 
other  agencies  engaged  in  public  employments  is  legialatiTe,  and  not  Judicial." 

Further  authority  might  be  cited  to  the  same  effect.  The  pivotal 
contention  here  is  as  to  whether  this  function  is  so  purely  legislative 
that  it  cannot  in  any  degree  be  delegated  to  an  administrative  body, 
as  a  commission  named  as  provided  in  this  statute. 

In  determining  this  question,  we  are  aided  by  well-considered  au- 
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thority.  In  Stone  v.  Fanners'  Loan  &  Trust  Co.,  116  U.  S.  307,  6 
Sup,  Ct  334,  29  L.  R.  A.  636,  decided  in  1886,  the  action  was  broug^ht 
by  the  Farmers'  Loan  &  Trust  Company  to  enjoin  the  Railroad  Com- 
mission of  Mississippi  from  enforcing  against  the  Mobile  &  Ohio 
Railroad  Company  the  provisions  of  the  statute  of  Mississippi  entitled 
"An  act  to  provide  for  the  r^;ulation  of  freight  and  passenger  rates 
on  railroads  in  this  state,  and  to  create  a  commission  to  supervise 
the  same."  It  was  claimed  in  that  case  that  the  act  conferred  both 
legislative  and  judicial  powers  on  the  commission,  in  violation  of  the 
Constitution  of  Mississippi.  The  Supreme  Court  of  the  United  States 
reversed  the  decree  of  the  Circuit  Court,  and  remanded  the  cause, 
with  instructions  to  dismiss  the  bill.  In  State  of  Minnesota  v.  Rail- 
way Co.,  38  Minn.  281,  37  N.  W.  782,  the  statute  of  the  state  had 
created  a  railroad  and  warehouse  commission,  with  authority  to  de- 
termine reasonable  and  just  rates  for  transportation  of  freight  and 
passengers  by  the  roads  within  the  state.  The  respondent  railroad 
company  had  refused  to  comply  with  the  order  of  the  commission 
as  to  the  rate  fixed.  Proceedings  were  commenced  to  enforce  obedi- 
ence.   The  court  held: 

"The  authority  thus  gtven  to  the  commlgslon  to  determine  In  the  ezerdae  of 
their  discretion  and  Judgment  what  are  equal  and  resaonable  rates  Is  not  a 
delegation  of  legisiatlTe  power." 

In  discussing  this  objection,  Mitchell,  J.,  in  writing  for  the  court, 
says: 

"The  difference  between  the  power  to  say  what  the  law  shall  be,  and  the 
power  to  adopt  rules  and  regulations,  or  to  investigate  and  determine  the  facts 
In  order  to  carry  into  effect  a  law  already  passed,  is  apparent  The  tme  dis- 
tinction is  between  the  delegation  of  power  to  make  the  law,  which  neces- 
sarily involves  a  discretion  as  to  what  It  shall  be,  and  the  conferring  of  an 
authority  or  discretion  to  be  exercised  under  and  In  pursuance  of  the  law." 

After  discussing  the  necessity  of  leaving  the  application  of  such 
a  law  to  some  administrative  body,  the  opinion  proceeds: 

"The  L^lslature  Itself  has  passed  upon  the  expediency  of  the  law  and  what 
it  shall  be.  The  commission  is  Intrusted  with  no  authority  or  discretion  up- 
on these  questions.  It  can  neither  make  nor  unmake  a  single  provision  of  law. 
It  is  merely  charged  with  the  administration  of  the  law  and  with  no  other 
power.  Whether  the  charges  of  a  railway  in  any  particular  case  are  or  are 
not  eqnal  and  reasonable  is  a  fact  left  by  the  law  for  them  to  determine.  If 
the  commission  And  them  unequal  and  unreasonable,  and  declare  other  rates 
to  be  equal  and  reasonable,  the  law  itself  declares  the  former  unlawful,  and 
allows  the  railway  to  diarge  only  the  latter." 

The  writ  of  mandamus  asked  for  was  awarded.  This  case  was 
carried  to  the  United  States  Supreme  Court,  and  is  there  reported 
in  134  U.  S.  418,  10  Sup.  Ct.  702,  33  L.  Ed.  970.  The  case  was  there 
reversed,  upon  the  ground  that  the  Supreme  Court  of  Minnesota  had 
held  that  the  statute  precluded  any  judicial  review  of  the  determina- 
tion of  the  commission.  No  question  was  made  as  to  the  validity  of 
the  delegation  of  such  power,  if  the  right  of  judicial  review  had  not 
been  taken  away.  Justice  Miller,  in  writing  a  concurring  opinion, 
stated  two  propositions  of  law : 

"First.  In  regard  to  the  business  of  common  carriers  llmilied  to  points  within 
a  single  state,  that  state  has  the  legislative  power  to  eatabllah  the  rates  of 
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compensation  for  mdi  carriage.  Second.  Tbe  power  which  the  Leglslatnre 
baa  to  do  thla  can  be  exercised  through  a  commission,  which  It  may  authorize 
to  act  In  tbe  matter,  such  as  the  one  appointed  by  the  Legislature  of  Mlnne* 
■Ota  by  the  act  now  under  otmslderaticm." 

Justice  Bradley  wrote  a  dissenting  (pinion  in  that  case,  in  which 
Justices  Gray  and  Lamar  concurred.  In  that  dissenting  opinion  he 
said: 

"I  think  It  Is  perfectly  clear,  and  well  settled  by  the  decisions  of  this  court, 
that  the  L^slatnre  might  have  fixed  the  rates  In  question.  If  it  had  done 
K),  it  would  have  done  It  through  the  aid  of  committees  appointed  to  Inyestl- 
gate  the  snbject,  to  acquire  Information,  to  dte  parties,  to  get  all  the  facts  be- 
fore them,  and,  finally,  to  decide  and  report  No  one  could  have  said  that 
this  was  not  due  process  of  law.  And  if  the  Legislature  Itself  could  do  this, 
acting  by  Its  committees  and  proceeding  according  to  the  usual  forms  adc^ted 
by  such  bodies,  I  can  see  no  good  reason  why  it  might  not  delegate  the  du^  to 
a  board  of  commissioners,  charged,  as  the  board  in  this  case  was,  to  regulate 
and  fix  the  charges  so  as  to  be  equal  and  reasonable.  *  *  *  In  the  Rail- 
road Commission  Cases,  116  U.  8.  307,  6  Sup.  Ct  334,  388,  1191,  28  L.  Ed.  636, 
we  held  that  a  board  of  commissioners  is  a  proper  tribunal  for  determining 
tbe  proper  rates  of  fare  and  freight  on  tbe  railroads  of  a  state.  It  seems  to 
me,  therefore^  that  the  law  of  Minnesota  did  not  prescribe  anything  that  was 
not  In  accordance  with  due  process  of  law  in  creaUng  such  a  board  and  in- 
vesting it  with  the  powers  in  question." 

In  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294, 
decided  in  1892,  the  court  had  under  consideration  provisions  of  an 
act  of  Congress  authorizing  the  President  to  suspend  by  proclama- 
tion the  free  introduction  of  certain  commodities  when  he  became 
satisfied  that  any  country  producing  such  articles  imposed  duties  or 
other  exactions  upon  the  agricultural  or  other  products  of  the  United 
States  which  he  may  deem  to  be  reciprocally  unequal  or  unreason- 
able. In  this  case  the  Supreme  Court  held  that  Congress  could  not 
under  the  Constitution  delegate  its  legislative  power  to  the  President, 
but  that  the  proTnsion  referred  to  was  not  a  delegation  of  legislative 
power.  The  principles  there  enunciated  are  in  line  with  the  reason- 
mg  of  the  cases  before  quoted. 

In  N.  Y.  &  N.  E.  Ry.  Co.  v.  Town  of  Bristol,  151  U.  S.  656,  14 
Sup.  Ct  437,  38  L.  Ed.  269,  the  headnote  in  part  reads : 

"Railroad  corporations  are  snbject  to  suidi  legislative  control  as  may  be 
necessary  to  protect  tbe  public  against  danger,  Injustice,  or  oppression;  and 
thlB  control  may  be  exercised  through  a  board  of  commissioners." 

In  that  case  the  court  had  under  review  a  statute  of  the  state  of 
Connecticut  relating  to  railway  grade  crossings. 

In  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  14  Sup. 
Ct  1047,  38  L.  Ed.  1014,  decided  in  1894,  the  court  had  under  re- 
view a  statute  of  the  state  of  Texas  which  created  a  railroad  com- 
mission with  various  powers,  among  others  the  right  to  regulate 
rates  and  charges  for  transportation.  The  Circuit  Court  restrained 
the  railroad  commission  from  establishing  any  rates  whatsoever  un- 
der and  by  virtue  of  the  act.  The  Supreme  Court  reversed  the  de- 
cree in  so  far  as  it  restrained  the  railroad  commission  from  estab- 
lishing rates  and  regulations,  but  sustained  the  decree  as  to  certain 
powers  given  by  the  act.  In  referring  to  other  provisions  of  the  act. 
Justice  Brewer,  in  writing  for  the  court,  says: 
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"Applying  this  rale,  the  Invalidity  of  these  two  provisions  may  be  conceded 
without  Impairing  the  force  of  the  reet  of  the  act  The  creation  of  a  commis- 
sion, with  power  to  establlah  rales  for  the  operation  of  railroads  and  to  re- 
late rates,  was  the  prime  object  of  the  Legislature.  This  is  fully  accomplish- 
ed, whether  any  penalties  are  Imposed  for  a  vlolatl<m  of  the  rules  prescribed, 
or  whether  the  rates  shall  be  ccfticlnslTe  or  simply  prima  fade  •vidence  of 
what  is  just  and  reasonable." 

In  Interstate  Commerce  Commission  v.  Cincinnati,  etc.,  167  U.  S. 
479,  17  Sup,  Ct.  896,  42  L.  Ed.  243,  decided  in  1897,  it  was  decided 
that  the  Interstate  Ccmimerce  Commission  was  not  authorized  under 
the  act,  expressly  or  impliedly,  to  fix  and  establish  rates.  Justice 
Brewer  writes  this  conclusion  after  an  extended  argument.  I^he  de- 
cisi<xi  assumes  that,  if  that  power  had  been  given,  it  would  have  been 
constitutional. 

In  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  739, 
19  Sup.  Ct.  804,  43  L.  Ed.  1154,  decided  in  1899,  the  Legislature  of 
California  had  authorized  the  board  of  aldermen,  or  other  l^slative 
body  of  any  city  or  county,  to  fix  the  rates  to  be  charged  by  water 
companies  for  tihe  furnishing  of  water.  This  statute  was  hdd  con- 
stitutional. 

In  C,  M.  &  St.  P.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167,  20  Sup.  Ct 
336,  44  L.  Ed.  417,  decided  in  1900,  the  Legislature  of  South  Dakota 
had  provided  for  the  appointment  of  a  board  of  railroad  commission- 
ers and  had  authorized  such  board  to  make  a  schedule  of  reasonable 
maximum  fare  and  charges  for  the  transportation  of  passengers, 
freight,  and  cars  on  the  railroads  within  the  state.  The  railroad  com- 
mission had  made  a  schedule,  and  the  bill  was  filed  in  the  Circuit 
Court  to  restrain  the  enforcement  of  the  schedule.  The  complaint 
made  was  that  the  rates  were  unjust  and  unreasonable.  The  Cir- 
cuit Court  dismissed  the  bill.  This  decree,  however,  was  reversed 
by  the  United  States  Supreme  Court,  and  the  case  remanded  to  a 
competent  master,  to  report  fully  upon  the  facts.  This  direction 
would  have  been  wholly  unnecessary  if  the  act  had  been  unconsti- 
tutional, as  is  claimed  by  the  appellants  here. 

In  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Minnesota,  186  U.  S.  267, 
22  Sup.  Ct.  900,  46  L.  Ed.  1151,  decided  in  1902,  the  court  had  under 
consideration  the  act  of  the  Legislature  of  the  state  of  Minnesota 
creating  a  railroad  and  warehouse  commission  and  authorizing  that 
commission  to  fix  rates.  The  action  was  brought  to  compel  the  plain- 
tiff in  error  to  comply  with  those  rates.  The  decree  was  rendered 
as  asked  in  the  Supreme  Court  of  Minnesota,  and  the  decree  of  that 
court  was  affirmed  by  the  United  States  court.  In  this  case  the  con- 
stitutionality of  the  act  was  not  discussed,  but  was  assumed. 

In  Stanislaus  County  v.  San  Joaquin,  etc.,  Co.,  192  U.  S.  201,  24 
Sup.  Ct.  241,  48  L.  Ed.  406,  decided  in  1904,  a  statute  of  California 
permitting  boards  of  supervisors  to  fix  water  rates,  was  sustained. 
In  Buttfield  v.  Stranahan,  192  U.  S.  470,  24  Sup.  Ct.  349,  48  L.  Ed. 
625,  the  act  of  Congress  known  as  the  "Tea  Inspection  Act"  was  un- 
der examination.  That  act  authorized  the  Secretary  of  the  Treasury 
to  establish  fixed  and  uniform  standards  of  purity,  quality,  and  fitness 
for  consumption.    The  court  held  that  the  statute  was  not  unconsti- 
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tutional,  as  vesting  an  executive  officer  with  legislative  power.    Ju»- 
tice  White,  in  writing  for  the  court,  said : 

"We  may  say  of  the  leglBlatlon  In  tbla  case,  as  was  said  of  legislation  coa- 
flldeted  in  Field  r.  (Sark,  that  It  does  not  In  any  real  sense.  Invest  admtnls- 
tratlTe  offldals  wlfb  the  power  of  I^datlcn.  Congress  legislated  on  the  sub- 
ject as  far  as  was  reasonably  practicable,  and  from  the  necessity  of  the  case 
was  compelled  to  leave  to  executive  ofBcials  the  duty  of  bringing  abont  the 
remit  pointed  ont  by  the  statute.  To  deny  the  power  of  Congress  to  delegate 
snob  a  <tatj  wonld.  In  effect,  amount  but  to  declaring  that  the  plenary  power 
vested  ha  Oragreas  to  regulate  foreign  commerce  could  not  be  efficaciously 
exerted.  •  *  *  me  claim  that  the  statute  commits  to  the  arbitrary  dlscre- 
ti<m  of  the  Secretary  of  the  Treasury  the  determination  of  what  teas  may  be 
imported,  and  therefore  in  effect  vests  that  wfficial  with  legislative  power,  is 
without  merit  We  are  of  opinion  tliat  the  statute,  when  properly  construed, 
as  said  by  the  Circuit  Court  of  Ajipeala,  but  expresses  the  purpose  to  exclude 
the  lowest  grades  of  tea,  whether  dem«»)8trably  of  inferior  purity,  or  onflt  ftor 
consumption,  or  presumably  so  because  of  their  inferior  quality.  This,  in  ef- 
fect, was  the  flzbig  of  a  primary  standard,  and  devolved  upon  the  Secretary 
of  the  Treastiry  the  mere  executivo  duty  to  effectuate  the  legislative  policy  de- 
clared in  the  statuta" 

In  Atlantic  Coast  Line  v.  Florida,  203  U.  S.  266,  27  Sup.  Ct.  108, 
51  L.  Ed.  174,  decided  in  1906,  a  statute  of  Florida  was  held  consti- 
tutional which  created  a  board  of  railroad  commissioners  and  pro- 
vided that  the  rates  for  transportation  as  fixed  by  that  board  should 
be  prima  facie  just  and  reasonable.  The  same  rule  was  held  in  Sea- 
board Air  Line  Ry.  v.  Florida,  203  U.  S.  261,  27  Sup.  Ct.  109,  51  L.- 
Ed.  175. 

In  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  27  Sup.  Ct 
367,  51  L.  Ed.  523,  decided  in  1907,  the  headnote  in  part  reads: 

"Congress,  in  enacting  that  navigation  be  freed  from  unreasonable  obstruc- 
tions arising  from  bridges  which  are  of  Insufficient  height  or  width  or  span, 
or  are  otherwise  defective,  may,  without  violating  the  constitntlonai  prohibi- 
tion against  delegation  of  legislative  or  Judicial  power,  Impose  upon  an  execu- 
tive officer  the  duty  of  ascertaining  what  particular  cases  come  within  the 
prescribed  rule." 

The  opinion  states  with  approval  the  remarks  of  Chief  Justice 
Marshall  in  Wayman  v.  Southard,  10  Wheat  1,  6  L.  Ed.  253,  to  the 
effect  that  although  Congress  could  not  delegate  to  the  courts  or  to 
any  other  tribunals  powers  strictly  and  exclusively  legislative,  and  al- 
Aough  the  line  had  not  been  exactly  drawn  that  separates  the  impor- 
tant subjects  which  must  be  entirely  regulated  by  the  Legislature  itself 
from  those  of  less  interest  "in  which  a  general  provision  may  be  made, 
and  powers  given  to  those  who  are  to  act  under  such  general  provi- 
sions to  fill  up  the  details,"  yet  Congress  may  certainly  delegate  to  oth- 
■ers  powers  which  the  Legislature  may  rightly  exercise  itself,  and  "the 
maker  of  the  law  may  commit  something  to  the  discretion  of  the  other 
departments." 

In  Atlantic  Coast  Line  R.  R.  Co.  v.  North  Carolina  Corporation 
Commission,  206  U.  S.  1,  27  Sup.  Ct.  585,  51  L.  Ed.  933,  decided  in 
1907,  the  statute  of  North  Carolina  created  a  corporation  commission 
with  power  to  fix  rates.  The  plaintiff  had  questioned  the  power,  which 
had  beai  sustained  by  the  Supreme  Court  of  North  Carolina.  The 
Supreme  Court  of  the  United  States  affirmed  the  decision  of  the  state 
court.    Mr.  Justice  White,  in  writing  for  the  court,  says : 
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"Tbe  elementary  propositloa  that  rallroaifs,  from  the  public  nature  of  the 
bUBinesB  by  them  carried  on  and  the  Interest  which  the  public  have  In  their 
(iteration,  are  subject  as  to  their  state  business  to  state  regulation,  which  may 
be  exerted  either  directly  by  the  legislative  authority,  or  by  admiolstratiTe 
bodies  endowed  with  power  to  that  end,  is  not  and  could  not  be  succesBfuliy 
questioned,  in  view  of  the  long  line  of  authorities  sustaining  that  doctrin&" 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Railway  Cc«nmissioners  (C.  C.) 
35  Fed.  866,  the  court  had  under  review  an  act  of  the  state  of  Iowa 
authorizing  railroad  commissioners  to  fix  maximum  charge  for  trans- 
portation. The  opini(»i  was  written  by  Mr.  Justice  Brewer.  In  part 
he  says: 

"Hence  counsel  conclude  that  the  Legislature  la  the  only  body  which  can  fix 
rates,  and  that  It  may  not  abdicate  its  functions  and  delegate  this  legislative 
power  to  another  body.  Of  course,  tills  question  is  pivotal ;  for.  If  the  Legis- 
lature alone  can  fix  rates,  the  railroad  commissioners  are  exercising  fono 
tloDS  which  do  not  belong  to  them,  and,  if  the  rates  proposed  infringe  up<Hi 
the  property  rights  of  the  complainant,  it  may  Insist  that  such  unauthorized 
action  of  the  commissioners  be  stayed.  *  •  •  There  is  no  inhereoit  vice  in 
such  a  delegation  of  power;  nothing  in  the  nature  of  things  which  would 
prevent  the  state,  by  constitutional  enactment  at  least,  from  Intrusting  these 
powers  to  such  a  board ;  and  nothing  in  such  constitutional  action  which  would 
Invade  any  rights  guaranteed  by  the  federal  Constitution." 

It  will  be  noticed  that  Justice  Brewer,  who  wrote  in  this  cast,  eight 
years  later  wrote  the  opinion  in  the  Interstate  Commerce  Commission 
'Case  above  cited,  in  which  he  assumes  the  constitutionality  of  such 
delegated  power.  Similar  holdings  are  found  in  Tilley  v.  Savannah, 
Florida  &  Western  R.  R.  Co.  (C.  C.)  5  Fed.  641,  and  New  Memphis 
Gas  &  Light  Co.  v.  City  of  MemjAis  (C.  C.)  72  Fed.  962.  In  People 
V.  Harper,  91  111.  357,  the  court  states  the  first  point  urged  that  the 
authority  granted  to  the  railroad  and  warehouse  commissioners  by  the 
state  of  Illinois  to  fix  the  rates  for  charges  for  the  inspection  of  grain 
and  compensation  of  officers  is  an  unwarrantable  delegation  of  leg- 
islative power.    In  that  case  the  validity  of  the  statute  was  upheld. 

In  C,  B.  &  Q.  R.  R.  Co.  v,  Jones,  149  111.  361,  37  N,  E.  247,  24 
L.  R.  A.  141,  41  Am.  St  Rep.  278,  a  statute  of  the  state  of  Illinois 
authorizing  the  board  of  railroad  commissioners  to  fix  rates,  was  up- 
held.   The  opinion  in  part  reads : 

"It  has  been  held  in  a  number  of  cases  that  statutes  which  create  boards  of 
commissioners  and  authorize  them  to  make  schedules  of  rates  for  railroad 
companies  are  not  Invalid  for  the  reason  here  urged.  The  doctrine  of  these 
cases  is  that  the  functions  of  such  lioards  are  administrative  rather  than  leg- 
islative, that  the  authority  conferred  upon  them  relates  merely  to  the  execu- 
tion of  the  law,  that  a  grant  of  legislative  power  to  do  a  certain  tiling  carries 
with  it  the  power  to  use  all  proper  and  necessary  means  to  accomplish  the 
end,  and  that,  as  the  reasonableness  of  rates  changes  with  circumstances  and 
Legislatures  cannot  be  continuously  in  session,  the  requirement  that  the  stat- 
ute itself  shall  fix  the  charges  might  preclude  the  Legislature  from  the  use  of 
tlie  agencies  necessary  to  perform  the  duty  Imiwsed  upon  it  by  the  Consti- 
tution; in  short,  that  the  Legislature  may  authorize  to  do  things  which  it 
might  properly,  but  cannot  conveniently  or  advantageously  do  itself." 

In  State  of  Minnesota  v.  Great  Northern  Ry.  Co.,  100  Minn.  445, 
111  N.  W.  289,  the  statute  of  Minnesota  authorizing  the  railway  com- 
mission to  determine  whether  a  railway  corporation  may  increase  its 
stock  was  under  consideration.     That  part  of  the  statute  was  held  to 
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be  unconstitutional,  because  the  matter  was  left  entirely  to  the  discre- 
tion of  the  railway  commission,  without  any  standard  by  which  they 
should  be  guided,  and  it  was  thus  held  to  be  a  delegation  of  legislative 
power.    The  headnote  in  part  reads : 

"In  the  exercise  of  this  right  tbe  L^lslature  may  enact  a  statute  providing 
generally  for  what  purposes  and  upon  what  terms,  condlticma,  and  limitations 
an  increase  of  capital  stock  may  be  made,  and  confer  upon  tbe  commission  tbe 
duty  of  superrlsing  any  proposed  increase.  It  may  also  delegate  to  the  com- 
mission the  duty  of  finding  the  facts  in  each  particular  case,  and  authorize 
and  require  it,  if  it  finds  the  existence  of  facts  that  bring  the  case  within  tbe 
statute,  and  allow  tbe  proposed  increase;  otherwise,  to  refuse  it" 

In  the  opinion  we  find : 

""nue  rule  was  reaffirmed  in  the  case  of  State  ex  rel.  v.  Railway  Co.,  88 
Minn.  281,  87  K.  W.  782.  The  statute  considered  in  that  case  (section  8,  c.  10, 
p.  58,  Gen.  Laws  1887),  which  authorized  the  Railroad  and  Warehouse  Com- 
mission to  find  and  determine  whether  the  tariffs  of  rates,  fares,  charges,  or 
transportation,  or  any  part  thereof,  filed  or  published  by  any  common  carrier, 
were  equal  and  reasonable,  and.  If  they  were  not,  to  compel  the  carrier  to 
make  tbem  so.  The  question  whether  this  statute  delegated  legislative  power 
to  tbe  commission  was  raised,  and  this  court  held  that  there  was  no  attempt 
to  delegate  to  the  commission  the  power  to  determine  what  the  law  should  be, 
and  that  In  this  respect  tbe  statute  was  constitutional." 

After  quoting  from  the  opinion  of  Justice  Mitchell  in  that  case,  the 
opinion  proceeds: 

"The  court  then  proceeded  to  apply  the  test  indicated  to  the  statute  then 
nnder  consideration,  and  held  that  It  did  not  attempt  to  delegate  legislative 
powers  to  tbe  commission,  or  to  Invest  It  with  any  discretion  as  to  what  the 
laws  should  be,  but  simply  charged  it  with  the  administration  of  tbe  statute, 
which  l>ecame  a  complete  law  upon  its  enactment;  or.  In  other  words,  tbe 
Legislature  by  the  statute  declared  that  all  frelgbt  and  passenger  rates  should 
be  equal  and  reasonable,  and  merely  Imposed  upon  the  commission  the  ad- 
ministrative duty  of  determining  whether  the  charges  of  a  carrier  In  any  par- 
ticolar  case  were  or  were  not  unequal  or  unreasonable — that  is,  to  determine 
whether  it  was  or  was  not  obeying  the  law,  and,  if  not,  to  compel  Its  obedi- 
ence by  enforcing  rates  which  the  facts  found  might  show  to  l>e  reasonable." 

The  same  rule  has  been  held  in  State  of  Nebraska  v.  Fremont,  Elk- 
horn  &  Missouri  Valley  Railroad  Company,  22  Neb.  313,  35  N.  W. 
118 ;  in  Georgia  Railroad  v.  Smith  et  al..  Railroad  Commissioners,  70 
Ga.  694 ;  in  McWhorter  et  al.,  as  Railroad  Commissioners  of  Florida, 
V.  Pensacola  &  Atlantic  Railroad  Co.,  24  Fla.  417,  5  South.  129,  2-  L. 
R.  A.  504,  12  Am.  St.  Rep.  220;  in  Stone  v.  Y.  &  M.  V.  R.  R.  Co.,  62 
Miss.  607,  52  Am.  Rep.  193 ;  in  Atlantic  Express  Co.  v.  Wilmington  & 
Weldon  R.  R.  Co.,  Ill  N.  C  463,  16  S.  E.  393,  18  L.  R.  A.  393,  32 
Am.  St.  Rep.  805.  In  the  brief  presented  by  the  Public  Service  Com- 
mission is  also  found  a  quotation  from  the  opinion  given  by  Attorney 
General  Moody  to  Congress,  in  which  he  reaches  two  conclusions : 

"(1)  There  Is  a  governmental  power  to  fix  tbe  maximum  future  charges 
of  carriers  by  railroads  vested  in  the  Legislatures  of  the  states  with  regard 
to  transportation  exclusively  within  tbe  states,  and  vested  in  Congress  with 
regard  to  all  other  transportation. 

"(2)  Although  legislative  power,  properly  speaking,  cannot  be  delegated,  the 
lawmaking  body,  having  enacted  into  the  statute  the  standard  of  charges 
which  shall  control,  may  intrust  to  an  administrative  body,  not  exercising 
In  the  true  sense  Judicial  power,  the  duty  to  fix  rates  in  conformity  with  that 
standard." 
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In  the  same  brief  22  states  are  named  which  have  amilar  statutes. 

In  the  courts  of  this  state  this  question  has  not  been  directly  decided  ; 
but  the  principle  is,  I  think,  established  in  analogous  cases.  See  Mat- 
ter of  N.  Y.  Elevated  R.  R,  Co.,  70  N.  Y.  327;  Matter  of  Gilbert 
Elevated  Ry.  Co.,  70  N.  Y.  361 ;  People  ex  rel.  Steward  v.  Commis- 
sioners, 160  N.  Y.  202,  64  N.  E.  697 ;  People  v.  Long  Island  R.  R.  Co., 
134  N.  Y.  506,  81  N.  E.  873. 

It  will  thus  be  seen  that  the  assumption  of  this  power  by  the  com- 
mission is  justified  by  convincing  authority.  Not  a  decision  is  cited  in 
the  state  or  federal  courts  which  questions  the  power,  provided  the  de- 
termination of  the  oxnmissioners  is  directed  by  some  standard  which 
is  presented  in  the  statute. 

It  is  strongly  insisted  that  the  statute  fixes  no  such  standard.  If  in 
this  the  appellant  be  correct,  the  authorities  cited  are  claimed  to  es- 
tablish the  unconstitutionality  of  the  act  The  power  of  the  ccamnis- 
sion  is  given  in  these  words : 

"AftOT  sucfa  bearing  and  upon  investigation  ae  may  have  been  made  by  tbe- 
commission,  or  its  offloera^  agents  or  Inspectors,  tbe  commlBslon  within  the 
limits  prescribed  by  law  may  fix  the  maximum  price  of  gas  or  electricity, 
which  shall  be  diarged  by  such  corporation  or  person  In  sncli  mnnldpal- 
Ity.    *    •    •" 

The  commissioners  are  not  required  in  explicit  terms  to  fix  a  rea- 
sonable rate,  nor  a  just  rate,  nor  an  equal  rate.  They  are  given  no 
standard  as  a  percentage  of  profits,  bv  which  they  are  to  fix  the  rate. 
Their  only  guide  is  to  fix  Ihe  rate  "within  the  limits  prescribed  by  law." 
The  law  is  settled  by  repeated  adjudication  that  the  Legislature  itself 
cannot  fix  a  rate  which  would  be  confiscatory  of  the  property  of  the 
corporation.  The  law  is  equally  well  settled  that  a  public  service  cor- 
poration has  not  the  right  of  a  purely  private  corporation  to  charge 
what  it  will  for  its  product,  but  must  serve  the  public  at  just  and  rea- 
sonable rates.  In  Brooklyn  Union  Gas  Co.  v.  State  of  New  York, 
116  App.  Div.  70,  100  N.  Y.  Supp.  626,  Judge  Gaynor,  in  writing  for 
the  Appellate  Division  of  the  Second  Department,  says: 

"The  rale  is  that  public  service  corporations  may  charge  only  a  reasonable 
rate  and  de  courts  may  ascertain  such  rate  in  a  given  case." 

See,  also,  KiUmer  v.  N.  Y.  C.  R.  Co.,  100  N.  Y.  396,  3  N.  E.  293, 
53  Am.  Rep.  194. 

The  determination  of  this  commission  is  made  subject  to  review  by 
the  Appellate  Division,  which  must  be  glided  in  its  review  by  what 
shall  upon  the  evidence  appear  to  be  a  reasonable  rate,  which  tiie  pub- 
lic have  the  right  to  demand,  and  which  shall  not  be  so  low  as  to  ren- 
der valueless  the  property  of  the  corporation.  With  the  law  thus  es- 
tablished and  the  rule  defined  under  which  their  decisions  must  be 
tested  upon  an  appeal,  the  words  "within  the  limits  prescribed  by  law" 
can  have  only  one  significance.  The  standard  which  is  to  guide  this 
commission  in  the  exercise  of  its  administrative  duties  in  fixing  rates 
is  a  reasonable  charge  for  the  product  of  the  public  service  corpora- 
tion—one reasonable  to  the  public  and  reasonable  to  the  corporation. 
Such  a  standard  is  sufl[iciently  defined,  within  the  authorities  which 
have  been  referred  to. 
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But  it  is  insisted  by  appellant  that,  without  these  words  in  the  stat- 
ute, the  commission  would  be  required  to  fix  the  rates  within  the  lim- 
its required  by  law,  and  that  such  words,  therefore,  add  nothing  to  the 
statute  and  fix  no  stanchrd  which  the  commission  would  not  other- 
wise have.  The  rate,  when  fixed  by  the  Legislature,  cannot  be  re- 
duced hy  the  court  as  in  excess  of  reasonable  charges.  Brooklyn  Gas 
Co.  v.  C;ity,  188  N.  Y.  334,  81  N.  E.  141.  Without  these  words  of  lim- 
itation, the  act  might  be  deemed  to  give  to  the  commission  the  power 
possessed  by  the  Le^slature.  A  complete  answer,  however,  is  that  it 
cannot  matter  whether  the  standard  by  which  the  commission  is  to  be 
guided  be  fixed  by  common  law  or  by  the  statute.  In  either  case  no 
legislative  discretion  is  delegated  to  the  commission.  Without  such 
discretion,  their  functions  will  be  held  administrative,  and  not  legisla- 
tive. 

The  appellant  makes  further  criticism  of  this  statute  upon  the 
ground  tfiat  the  commission  is  authorized  to  receive  ex  parte  and 
hearsay  evidence  and  to  base  its  decision  thereupon,  and  that  the  court 
review  provided  is  only  from  a  determination  so  made.  But  this  pro- 
cedure tiie  Legislature  could  adopt.  Such  legislative  power  as  is  del- 
^lated  to  boards  of  supervisors  may  be  so  exercised.  In  proceedings 
for  equalization  of  taxes  by  the  State  Board  of  Assessors,  evidence 
which  would  not  be  admissible  in  a  court  of  law  is  admissible  upon 
whidi  they  may  base  their  determination.  It  will  not  be  questioned 
that  the  appellant's  property  can  only  be  taken  by  due  process  of  law. 
To  make  effectucd  this  constitutional  protection  the  appellant  must 
have  the  right  to  appeal  to  the  court  whenever  it  is  claimed  that 
its  constitutional  rights  are  invaded.  By  the  statute  itself  an  ap- 
peal is  given  to  the  Appellate  Division  of  the  Supreme  Court  from  the 
determination  of  this  commission.  That  appeal  must  be  heard  upon 
the  record,  and  the  determination  upon  that  appeal  must  be  upon  what, 
after  full  disclosure  by  the  service  corporation,  is  shown  by  fair  proof 
to  be  the  rate  which  ought  reasonably  to  be  charged.  It  is  contended 
that  this  right  of  appeal  does  not  give  to  appellant  the  protection  guar- 
anteed by  uie  Constitution,  as  this  review  must  be  of  a  determination 
made  partly  upon  hearsay  evidence.  Granting,  for  the  argument,  that 
the  right  of  appeal  given  by  this  statute  is  not  adequate  to  preserve 
to  the  corporation  its  constitutional  protection,  in  that  case  it  must  be 
held  that  the  right  of  appeal  is  not  an  exclusive  remedy,  but  that  con- 
current therewith  there  is  at  all  times  the  right  of  the  corporation  to 
proceed  by  affirmative  action  to  enjoin  the  enforcement  of  the  com- 
mission's order.  In  such  an  action  the  rights  of  the  corporation  can 
be  certainly  safeguarded.  Our  duty  has  been  many  times  declared  to 
so  construe  a  statute,  if  possible,  as  to  ccmform  to  constitutional  re- 
quirement, and  to  disregard  such  parts  of  a  statute  as  are  in  violation 
tiiereof,  where  the  statute  is  separable  and  a  substantial  part  thereof 
was  lawfully  enacted. 

Again,  the  act  requires  that  the  price  thus  fixed  by  the  commission 
"shall  be  the  maximum  price  to  be  charged  by  such  person  or  corpo- 
ration for  gas  or  electricity  in  such  municipality  for  a  term  of  three 
years,"  and  thereafter  until,  upon  complaint,  the  commission  shall  fix 
a  new  price.     It  is  insisted  that  this  refuses  to  the  corporation  the 
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equal  protection  of  the  law,  and  makes  a  rate  which  may  within  that 
three  years  become  confiscatory  by  reason  of  an  increase  in  price  of 
materials  used  in  making  gas  and  electricity.  But  to  this  it  may  be  an- 
swered that  if  such  prices  were  fixed  by  the  Legislature  itself  it  must 
remain  a  maximum  price  until  the  Legislature  should  again  meet,  un- 
less modified  by  the  court,  at  which  time  an  application  might  be  made 
for  a  modification  thereof.  So  here  the  corporation  may  apply  to  the 
Legislature  at  any  time  for  relief.  Moreover,  the  affirmance  by  the 
court  of  the  rate  fixed  by  the  commission  is  simply  an  affirmance  of 
the  reasonableness  of  that  rate  at  the  time  of  the  determination.  If  at 
any  time  thereafter  facts  should  arise  which  would  make  such  rates 
confiscatory,  the  courts  are  always  open  to  relieve  the  service  corpo- 
ration or  person  from  the  restriction  of  those  rates.  It  would  have 
been  better  if  the  act  had  provided  for  a  remedy  by  the  commission  itself 
upon  an  application  by  the  service  corporation,  in  case  of  a  change  in 
condition ;  but,  as  it  is,  the  provision  that  the  rate  fixed  shall  continue 
for  three  years  is  harmless  to  deprive  the  corporation  of  its  right  of 
property,  because  of  th^  right  still  left  in  the  corporation  to  apply  ei- 
ther to  the  Legislature  or  to  the  court  for  relief. 

It  is  unnecessary  here  to  consider  the  criticism  of  the  act  as  to  the 
original  power  given  to  the  court  on  appeal.  That  question  will  be- 
come material  only  when  the  court  assumes  to  exercise  some  such 
power;  nor  is  it  necessary  to  consider  the  criticism  as  to  the  unrea- 
sonableness of  the  penalty  whereby,  for  an  overcharge,  the  just  claim 
for  compensation  is  forfeited.  If  invalid,  it  does  not  affect  those 
provisions  of  the  act  which  govern  the  determination  of  the  order 
here  appealed  from.  After  considering  all  of  the  objections  urged, 
our  conclusion  is  that  the  challenge  to  the  constitutionality  of  the 
act  should  not  be  sustained,  and  there  remains  only  to  consider  wheth- 
er the  determination  of  the  commissioners  has  been  unreasonable  and 
unjust. 

In  determining  this  question  we  are  fully  instructed  as  to  the  rule 
which  is  to  govern  us.  That  the  presumption  is  in  favor  of  the  order 
appealed  from  is  held  in  Chicago  Ry.  Co.  v.  Tompkins,  176  U.  S. 
173,  20  Sup.  Ct.  336,  44  L.  Ed.  417,  and  Milwaukee  E.  &  L.  Co.  v. 
City  of  Milwaukee  (C.  C.)  87  Fed.  577.  In  San  Diego  Land  &  Town 
Co.  v.  National  City,  174  U.  S.  739,  19  Sup.  Ct.  804,  43  L.  Ed.  1154, 
it  is  said  that: 

"Judicial  Interference  BhotUd  never  occur,  unless  tbe  case  pres«it8  cleaiiy 
and  beyond  all  doubt  sacb  a  flagrant  attack  upon  the  rights  of  property  under 
the  guise  of  regulations  as  to  compel  the  court  to  say  that  tbe  rates  prescrib- 
ed will  necessarily  have  the  effect  to  deny  Just  compensation  for  private  prop- 
erty taken  for  public  use." 

In  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  164  U.  S.  363,  14  Sup. 
Ct.  1059,  38  L.  Ed.  1014,  it  is  said: 

"It  Is  unnecessary  to  decide,  and  we  do  not  wish  to  be  understood  as  laying 
down  an  absolute  rule,  that  In  erery  case  a  failure  to  produce  some  profit  to 
those  who  have  Invested  their  money  in  the  building  of  a  road  Is  conclusive 
that  the  tariff  is  unjust  and  unreasonable." 

In  Covington  Turnpike  Co.  v.  Sandford,  164  U.  S.  678,  17  Sup.  Ct. 
198,  41  L.  Ed.  560,  it  is  said: 
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"The  pnbllc  cannot  properly  be  subjected  to  anreaaonable  rates  In  order  tbat 
the  stockboldera  may  earn  dlTldends." 

In  San  Diego  Loan  &  Trust  Co.  v.  Jasper,  189  U.  S.  439,  23  Sup. 
a  671,  47  L.  Ed.  892,  it  is  said: 

"It  no  longer  Ib  open  to  dispute  that  under  the  Constltntlon  wbat  the  com- 
pany Is  entitled  to  demand  In  order  that  it  may  have  Jnst  compensation  is  a 
fair  return  upon  the  reasonable  value  of  the  property  at  the  time  it  Is  being 
used  fbr  the  public." 

In  Smyth  v.  Ames,  169  U.  S.  643,  18  Sup.  Ct  434,  42  L.  Ed.  819, 
the  opinion  reads: 

"We  bold,  however,  that  the  basis  of  all  calculation  as  to  reasonableness 
of  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under  legis- 
lative sanction  must  be  the  fair  value  of  tbe  property  being  used  by  it  for 
the  oonveoience  of  the  public ;  and  in  order  to  ascertain  that  value  the  orig- 
inal cost  of  construction,  the  amount  expended  in  permanent  improvements, 
the  amount  and  market  value  of  Its  bonds  and  stocks,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity  of  the 
property  under  particular  rates  prescribed  by  the  statute,  and  the  sum  re- 
quired to  meet  operating  expenses,  are  all  matters  for  conslderatlmi  and  are 
to  be  given  such  weight  as  may  be  Just  and  right  In  each  case.  We  do  not 
say  that  there  may  not  be  other  matters  to  l)e  regarded  in  estimating  the 
value  of  the  property.  What  the  company  Is  entitled  to  ask  Is  the  fair  re- 
turn upon  the  value  of  that  which  It  employs  for  the  public  convenience.  On 
the  other  hand,  what  the  public  Is  entitled  to  demand  la  that  no  more  be 
exacted  from  it  for  the  use  of  a  public  highway  than  the  services  rendered  by 
it  are  reasonably  worth." 

In  Cotting  v.  Kansas  City  Stockyards  Co.,  183  U.  S.  79,  22  Sup. 
Ct  30,  46  1,.  Ed.  92,  in  discussing  the  decisions  of  the  Supreme  Court 
in  TtgiTd  to  the  reasonableness  of  rates,  it  is  said : 

"It  is  declared  that  the  present  value  of  the  property  is  the  basis  by  which 
the  test  of  reasonableness  is  to  be  determined,  although  the  actual  cost  Is  to 
be  considered,  and  that  the  value  of  the  services  rendered  to  each  individ- 
ual Is  also  to  be  considered." 

In  Brymer  v.  Butler  Water  Co.,  179  Pa.  231,  36  Atl.  249,  36  L. 
R.  A.  260,  the  court  held : 

"A  system  of  water  rates  that  yields  no  more  hicome  than  is  fairly  required 
to  maintain  the  plant,  pay  fixed  charges  and  operating  expenses,  and  provide 
a  suitable  sinking  fund  for  the  payment  of  debts  and  pay  a  fair  profit  to  the 
owners  of  the  property  Is  not  unreasonable,  so  that  the  rates  can  be  reduced 
by  the  court  •  •  *  Ordinarily  that  is  a  reasonable  charge  or  system 
of  diarges  which  yields  a  fair  return  upon  the  investment  Fixed  charges 
and  the  costs  of  maintenance  and  operation  must  first  be  provided  for.  Then 
the  Interests  of  tbe  ovniers  of  the  property  are  to  be  considered.  They  are 
entitled  to  a  rate  of  return.  If  their  property  will  earn  it  not  less  than  the 
legal  rate  of  Interest" 

It  thus  appears  that  the  stockholders  of  a  public  service  corporation 
arc  not  entitled  to  require  the  public  to  pay  dividends  upon  fictitious 
stock  or  for  their  extravagance  or  waste.  Such  a  corporation,  how- 
ever, is  entitled  to  a  fair  return  upon  the  actual  value  of  its  property 
that  it  is  devoting  to  the  public  use,  after  paying  all  expenses  and 
liabilities  reasonably  charged  against  the  same.  What  is  deemed  a 
fair  return  must  depend  ultimately  upon  the  judgment  of  the  court. 
In  1886  the  committee  of  the  Senate  of  the  state  recommended  for 
107N.T.S.— 28 
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a  gas  company  in  New  York  a  return  not  exceeding  10  per  cent  upon 
its  investment.  The  New  York  Mutual  Gas  &  Light  Company  by 
its  charter  is  permitted  to  earn  dividends  to  the  extent  of  10  per  cent. 
The  Senate  committee  of  1905  assumed  a  return  of  8  per  cent,  as 
proper,  and  the  gas  commission  in  1906  found  that  8  per  cent,  was 
a  reasonable  return  upon  the  actual  value  of  complainant's  property 
used  in  gas  manufacture.  The  railroad  law  of  the  state  (Laws  1890, 
p.  1096,  c.  565,  §  38)  permits  the  Legislature  to  reduce  the  rate  of 
freight  or  fare ;  but  the  same  shall  not  without  the  consent  of  the  cor- 
poration be  so  reduced  as  to  produce  less  than  10  per  cent,  per  an- 
num on  the  capital  actually  expended.  An  investor  may  loan  his 
money  upon  sure  security,  and  is  allowed  by  law  to  charge  6  per  cent, 
for  the  loan.  The  investment  in  a  gas  and  electric  light  company, 
however,  is  not  secured,  as  is  a  loan,  upon  abundant  security.  There 
is  in  it  a  greater  risk  of  loss,  and  upon  all  economic  principles  the  in- 
vestment should  for  that  reason  be  entitled  to  a  greater  rate  of  re- 
turn than  an  investment  loan  upon  approved  security.  If  the  court 
should  allow  to  these  investors  only  the  same  or  a  less  return  than 
is  obtained  for  a  loan  upon  approved  security,  no  capital  would  hence- 
forth be  advanced  for  these  enterprises,  and  the  public  would  either 
be  deprived  of  their  advantages  or  the  municipality  would  be  com- 
pelled to  build  for  itself.  Both  upon  principle  and  necessity,  then,  a 
fair  return  upon  the  value  of  the  property  actually  used  is  such  a  re- 
turn as  shall  be  fair  compensation  for  the  risk  assumed  by  the  investor 
in  permitting  his  money  to  remain  in  such  an  enterprise.  The  public 
cannot  fairly  question  this  application  of  the  rule,  and  must  pay  such 
rates  as  wiU  ordinarily  yield  such  return  to  the  stockholders  of  the 
public  service  corporation.  The  court  is  charged,  not  only  with  the 
duty  of  protecting  the  public  interest,  but  also  with  a  duty  no  less 
solemn  of  protecting  the  property  rights  of  those  whose  moneys  are 
invested  in  public  service  corporations. 

Applying  these  rules  to  the  case  at  bar,  this  appellant  has  not  made 
clear  to  us  that  the  rate  fixed  will  not  yield  to  its  stockholders  a  fair 
return  upon  the  value  of  its  property.  Evidence  has  been  adduced 
of  the  vdue  of  its  property,  of  the  amount  of  output  of  gas  and  elec- 
tric current,  of  the  cost  of  its  production,  of  the  receipts  in  gross  from 
each  source.  One  more  factor  is  needed,  however,  for  the  problem — 
the  loss  of  income  which  the  reduced  maximum  rate  will  cause.  This 
factor  is  not  found  in  appellant's  brief,  and  after  a  careful  review 
of  the  evidence  I  have  been  unable  to  find  any  figures  from  which  this 
factor  can  be  fully  deduced.  If  the  rate  of  gas  were  uniform,  at 
$2  or  $1.76  per  1,000  cubic  feet,  and  the  price  be  reduced  to  $1.45 
per  1,000,  we  could  at  once  ascertain  to  what  extent  the  new  rate 
would  reduce  the  income.  But  the  rate  is  not  uniform.  The  superin- 
tendent swears  that  the  rate  charged  was  all  the  way  from  $2  to  95 
cents.  The  reduction  made  by  the  commission  would  simply  cause 
loss  upon  die  output  of  gas  which  has  heretofore  been  sold  for  a  price 
exceeding  $1.46  per  1,000. 

In  the  report  of  the  appellant  to  the  gas  commission  for  the  year 
ending  June  30,  1906,  we  find  that  only  a  little  more  than  18,000,000 
cubic  feet  of  gas  was  being  sold  for  $2,  or  a  net  price  of  $1.75,  so 
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that  the  diminution  of  income  caused  by  the  reduced  rate  of  gas  would 
be  less  than  $6,000.  As  to  the  reduced  income  in  the  sale  of  elec- 
tric current  caused  by  the  rates  fixed,  we  are  left  wholly  in  the  dark. 
The  maximum  charge  has  been  12  cents  per  kilowatt  hour.  If  the 
price  were  uniform,  a  reduction  of  the  price  to  8  cents  would  mean 
a  definite  loss  of  income,  which  would  be  easily  ascertainable.  The 
average  price  received  for  the  sale  of  electric  current,  as  sworn  to 
by  appellant's  expert,  was  6*V»»»  cents  per  kilowatt  hour — 2*V»«» 
cents  below  the  maximum  fixed  by  the  commission.  The  record  con- 
tains no  evidence  from  which  can  be  ascertained  how  much  of  that 
output  has  been  selling  for  a  price  to  exceed  8  cents,  or  how  much, 
therefore,  will  be  the  loss  of  income  in  conforming  to  the  commis- 
sion's rates.  The  only  loss,  then,  established,  which  would  be  caused 
by  adopting  the  commission's  rates,  and  of  which  this  court  can  take 
cognizance,  is  this  loss  of  less  than  $6,000.  The  commission  might 
properly  estimate  that  this  loss  would  be  substantially  reduced  by 
new  customers  which  the  reduced  rate  would  naturally  bring.  But, 
aside  frmn  this  consideration,  we  are  satisfied  that  with  prudent  man- 
agement the  company  may  still  return  to  the  stockholders  a  reason- 
able percentage  upon  the  value  of  this  property,  even  under  the  re- 
duced income.  It  will  hardly  be  profitable  in  Uiis  opinion  to  discuss 
each  item  of  valuation  of  the  appellant's  properties  and  of  cost  of 
production.  The  valuations  of  appellant's  expert  are  based  upon 
the  cost  of  reproduction,  with  no  allowance  for  depreciation,  except 
in  one  or  two  minor  items,  and  yet  he  charges  to  the  expense  account 
a  large  contingent  liability,  not  only  for  current  repairs,  but  for  final 
replacement  Again,  it  appears  that  gas  is  being  sold  to  some  par- 
ties for  less  than  the  cost  of  the  manufacture.  To  one  customer 
electric  current  is  furnished  for  11^  cents  a  kilowatt  hour,  and  a  sub- 
stantial amount  of  electric  current  is  sold  for  less  than  cost  It  is 
not  apparent  why  some  customers  should  be  charged  an  exorbitant 
rate  to  compensate  for  loss  sujfered  in  the  sale  to  others.  After  an 
examination  of  the  record  presented,  aided  by  exhaustive  and  able 
briefs  of  counsel,  we  are  not  convinced  that  the  rates  established  by 
die  order  ^>ealed  from  are  either  unjust  or  unreasonable  to  this 
appellant  The  order  should,  therefore,  be  affirmed. 
Order  affirmed,  with  costs. 

CHESTER  and  COCHRANE,  JJ.,  concur. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  Legislature  has  tiie 
power  to  prescribe  a  reasonable  rate  at  which  an  individual  or  cor- 
poration cagagtd  in  a  public  service  business  shall  serve  the  public. 
Lake  Shore,  etc..  Railway  Co.  v.  Smith,  173  U.  S.  684,  19  Sup.  Ct 
566,  43  L.  Ed.  858;  People  v.  Budd,  117  N.  Y.  1,  22  N.  E.  670,  682, 
6  L.  R.  A.  669,  15  Am.  St.  Rep.  460;  Budd  v.  New  York,  143  U.  S. 
468,  12  Sup.  Ct.  468,  36  L.  Ed.  247. 

"If  nnliampered  by  contract  tbere  is  no  doubt  of  the  power  of  the  state  to 
provide  by  l^lslatioa  for  maximum  rates  of  charges  for  railroad  companies, 
subject  to  tbe  condition  tbat  they  must  be  such  as  will  admit  of  the  carrier 
camiiij>  a  compaisatlon  tbat  under  all  the  circumstances  shall  be  Just  to  it 
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And  to  the  public,  and  whether  they  are  or  not  Is  a  Judicial  question.  -If 
the  rates  are  fixed  at  an  InsuflSclent  amount,  within  the  meaning  of  that 
term  as  ^Ivea  by  the  courts,  the  law  would  be  Invalid,  as  amounting 'to  the 
taking  of  the  property  of  the  company  without  due  process  of  law."  Lake 
Shore,  etc.,  Railway  CX>.  ▼.  Smith,  173  U.  S.  687,  10  Sup.  Ct  666,  43  L.  Ed.  SbS. 

We  must  know  the  source  of  such  power,  in  order  to  understand 
its  extent  and  limitations,  and  in  order  to  determine  whether  the 
legislation  in  question  is  within  or  beyond  the  legislative  right.  This 
power  does  not  come  from  the  character  of  the  person  performing 
the  service,  but  from  the  nature  of  the  service  performed.  A  cor- 
poration is  a  person  within  the  constitutional  provisions  guaranteeing 
the  property  rights  and  equal  protection  of  the  law  to  all  persons. 
Id.,  173  U.  S.  690,  19  Sup.  Ct.  665,  43  L.  Ed.  858. 

The  Legislature,  therefore,  cannot  prescribe  a  rate  for  corporations 
which  is  hot  prescribed  for  individuals  in  the  same  class  of  business. 
The  statute  in  question  applies  in  terms  to  corporations  and  in- 
dividuals alike. 

"The  power  of  retrulatlon  la  these  cases  does  not  turn  upon  the  fact  that 
the  entitles  afFected  by  the  leglBlation  are  coriwrations  deriving  their  ex- 
istence from  the  state,  but  uix)n  the  fact  that  the  corporations  are  common 
carriers,  and  therefore  subject  to  legislative  control.  The  state,  in  constitut- 
ing a  corporation,  may  prescribe  or  limit  its  powers  and  reserve  such  control 
as  it  sees  fit,  and  the  body  accepting  the  charter  talces  it  subject  to  such  limi- 
tations and  reservations,  and  is  bound  by  them.  The  considerations  upon 
which  a  corporation  holds  its  franchise  are  the  duties  and  obligations  imposed 
by  the  act  of  incorporation.  But,  when  a  corporation  is  created,  (t  has  the 
same  rights  and  the  same  duties,  within  the  sc(^>e  marlsed  out  for  its  ac- 
tion, that  a  natural  person  has.  Its  property  is  secured  to  it  by  the  same 
coDBtitutional  guaranties,  and  in  the  management  of  its  property  and  busi- 
ness is  subject  to  regulation  by  the  Legislature  to  the  same  extent  only  a^ 
natural  persons,  except  as  the  power  may  be  extended  by  Its  charter.  The 
mere  fact  of  a  corporate  character  does  not  extend  the  power  of  legislative 
regulation.  For  Illustration,  it  could  not  justly  be  contended  that  the  act  of 
1888  would  be  a  valid  exercise  of  legislative  power  as  to  corporations  or- 
ganized for  the  purpose  of  elevating  grain,  although  invalid  as  to  private 
persons  conducting  the  same  business."  People  v.  Budd,  117  N.  T.  21,  22  N. 
B.  677,  S  L.  R.  A.  559,  15  Am.  St  Rep.  460.  "The  attempts  made  to  place 
the  right  of  public  regulation  in  these  cases  upon  the  ground  of  special  priv- 
ilege conferred  by  the  public  on  those  aftected  cannot,  we  think,  be  supported. 
TSie  underlying  principle  is  that  business  of  certain  kinds  holds  such  a  pecul- 
iar relation  to  the  public  Interests  that  there  is  superinduced  upon  It  the  right 
of  public  regulation."  Id,  117  N.  Y.  27,  22  N.  B.  679,  6  L.  B.  A.  559,  15  Am. 
St  Rep.  460. 

"The  power  to  enact  legislation  of  this  character  cannot  be  founded  upon 
the  mere  fact  that  the  thing  affected  Is  a  corporation,  even  though  the  Legis- 
lature has  power  to  alter,  amend,  or  repeal  the  charter  thereof.  The  power 
to  alter  or  amend  does  not  extend  to  the  taking  of  the  pr<^»erty  of  the  cor^ 
poratlon  either  by  confiscation  or  indirectly  by  other  meana  The  authority 
to  legislate  in  regard  to  rates  comes  from  the  power  to  prevent  extortion  or 
unreasonable  charges  or  exactions  by  common  carriers  or  others  exercising  a 
calling  and  using  their  property  in  a  manner  in  which  the  public  have  an  In- 
terest" Lake  Shore,  etc.,  Railway  Co.  y.  Smith,  173  U.  8.  608,  19  Sup.  Ct 
5T1,  43  U  Ed.  858. 

All  the  authorities  referring  to  the  subject  rest  this  power  of  regu- 
lation solely  upon  the  police  power  of  the  state,  which  is  the  right 
to  legislate  concerning  the  public  welfare,  the  public  safety,  and  the 
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public  health.  The  constitutionality  of  this  act  depends  upon  the 
question  whether  it  is  a  valid  exercise  of  the  police  power. 

"To  justify  the  state  In  iaterposing  Ita  Authority  in  behalf  of  the  public, 
It  should  appear,  first  that  the  interest  of  the  public  generally,  as  distinguish- 
ed from  those  of  a  particular  class,  require  such  interference;  and,  second, 
that  the  means  are  reasonably  necessary  for  interference  with  the  parties,  and 
not  unduly  oppressive  upon  Individuals.  The  Legislature  may  not  under  the 
guise  of  protecting  public  interests,  arbitrarily  Interfere  with  private  business, 
or  impose  unusual  and  unnecessary  restrictions  upon  lawful  occupations." 
Colon  V.  Idsk,  163  N.  Y.  188,  47  N.  B.  802,  60  Am.  St  Rep.  809;  Lawton  v. 
Steele.  152  U.  S.  133,  137,  14  Sup.  Ct  499,  38  L.  Ed.  885. 

"The  legislative  determination  as  to  what  is  a  proper  exercise  of  the  police 
power  is  subject  to  the  supervision  of  the  court  and  m  determining  the  valid- 
ity of  an  act  it  is  its  duty  to  consider,  not  only  what  has  been  done  under  the 
law  in  a  particular  instance,  but  what  may  be  done  under  and  by  virtue  of  Its 
authority.  Liberty,  in  Its  broad  sense,  means  the  right  not  only  of  freedom 
from  servitude,  imprisonment  or  rc<itralnt  but  the  right  of  one  to  use  his 
faculties  in  all  lawful  ways,  to  live  and  work  where  be  will,  to  earn  his'  live, 
libood  In  any  lawful  calling,  and  to  pursue  any  lawful  trade  or  avocation." 
Fisher  Co.  v.  Woods,  187  N.  T.  90,  at  pages  94,  95,  79  N.  E.  836,  at  page  837. 

"It  canilot  be  reiterated  too  often  that  the  police  power  must  be  exercised 
within  its  proper  sphere  and  by  appropriate  methods.  Whenever  a  statute  ar- 
bitrarily strikes  down  private  rights,  invades  personal  freedom,  or  confiscates 
or  destroys  private  property.  It  is  repugnant  to  the  Constitution,  and  should 
not  be  permitted  to  stand  no  matter  how  laudable  its  purpose  or  beneficial 
its  effect"  Wright  v.  Hart  182  N.  T.  330,  at  page  344,  75  N.  B.  401,  at  page 
400,  2  L.  K.  A.  (N.  S.)  33& 

"In  every  case  that  comes  before  this  court  therefore,  where  legislation  of 
this  character  is  concerned,  and  where  the  protection  of  the  federal  Constitu- 
tion Is  Bou^t  the  question  UieceBsarlly  arises :  'Is  this  a  fair,  reasonable,  and 
at^roprlate  exercise  of  the  police  power  of  the  state,  or  is  it  an  unreasonable, 
unnecessary,  and  arbitrary  Interference  with  the  right  of  the  individual  to 
his  personal  liberty,  or  to  enter  into  those  contracts  In  relation  to  labor 
which  might  seem  to  him  appropriate  or  necessary  for  the  support  of  himself 
and  flunlly?'  Of  course,  the  liberty  of  contract  relating  to  labor  includes  both 
parties  to  it  One  has  as  much  right  to  purchase  as  the  other  to  sell."  Loch- 
ner  t.  Kem  York,  196  U.  S.  45,  56,  25  Sup.  Ct  539,  543,  49  L.  Ed.  937. 

"The  provisions  of  the  state  and  federal  Constitutions  protect  every  citizen 
to  the  right  to  pursue  any  lawful  employment  In  a  lawful  manner.  He  enjoys 
the  utmost  freedom  to  follow  his  cbosen  pursuit  and  any  arbitrary  distinction 
against  or  deprivation  of  that  freedom  by  the  Legislature  Is  an  invasion  of 
the  constitutional  guaranty."  People  t.  Williams,  189  N.  Y.  131,  134,  81  N. 
E.  778,  779. 

"In  a  broad  sense,  whatever  prevents  a  m&n  from  following  a  useful  calling 
is  an  Invasion  of  his  liberty,  and  whatever  prevents  him  from  freely  using  bis 
lands  or  chattels  Is  a  deprivation  of  bis  property."  People  v.  Haynor,  149  N. 
Y.  195,  199,  43  N.  E.  541,  542,  31  L.  K.  A-  689,  52  Am.  St.  Kep.  707. 

The  .Legislature  cannot  declare  it  a  misdemeanor  for  a  real  estate 
agent  to  sell  land  in  first  and  second  class  cities  without  written  au- 
thority (Fisher  Co.  Case,  above) ;  nor  declare  fraudulent,  as  to  cred- 
itors, a  sale  of  merchandise  in  bulk  unless  certain  conditions  are  com- 
plied with  (Wright  Case,  supra)  ;  nor  prohibit  an  employer  from 
requiring  that  his  employes  shall  not  join  a  labor  union  (People  v. 
Marcus,  185  N.  Y.  257,  77  N.  E.  1073);  nor  prescribe  the  hours 
which  a  baker  shall  be  employed  (Lochner  Case,  supra);  nor  pro- 
vide that  a  woman  shall  not  work  in  a  factory  between  9  p.  m.  and 
6  a.  m.  (Williams  Case,  supra) ;  nor  require  railroad  companies  to 
issue  mileage  books  (Lake  Shore,  etc.,  Railway  Co.  v.  Smith,  supra). 

The  above  authorities,  and  the  cases  referred  to  by  them,  show  that 
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the  Legislature  has  no  power  to  detennine  at  what  price  a  merchant 
shall  sell  his  diy  goods  or  groceries,  vpoa  what  terms  a  farmer  shall 
sell  his  horse  or  farm  produce,  nor  how  long  a  laborer  shall  work, 
or  what  he  shall  receive  for  his  work. 

Gas  and  electricity  are  the  commodities  which  the  defendant  sells, 
the  products  of  its  labor  and  its  property,  and  the  constitutional  rights 
above  referred  to  surround  it  and  protect  its  property  and  business 
in  the  same  way  that  the  property  and  business  of  an  indiAndual  are 
protected.  It  is  just  as  much  for  the  public  welfare,  the  public  safe- 
ty, and  the  public  health  to  have  cheap  bread,  milk,  groceries,  and 
clothing  as  cheap  gas,  electricity,  and  railroad  fares.  By  what  right, 
then,  may  the  Legislature  regulate  the  price  of  the  latter,  and  be 
powerless  to  interfere  with  that  of  the  former?  The  answer  to  this 
question  is  so  easy  and  is  so  well  understood  that  it  is  usually  over- 
looked, and  lawyers  and  judges  have  sought  for  more  remote  and 
complicated  reasons,  which  are  alike  unconvincing  and  irrelevant. 
The  reasons  usually  assigned  are  the  power  to  regulate  corporations, 
supposed  grants  and  benefits  received  from  the  public,  the  right  to 
r^;ulate  monopolies,  and  a  dedication  of  the  property  to  the  pub- 
lic; i.  e.,  an  unnatural  partnership,  by  which  one  partner  is  to  furnish 
the  capital  and  the  labor  and  the  other  partners  direct  him  how  to 
carry  on  his  business  and  take  his  product  at  a  price  fixed  by  them. 
If  these  reasons,  or  any  of  them,  are  valid,  it  would  naturally  follow, 
as  many  of  the  earlier  cases  suggested,  without  deciding,  that  the  only 
remedy  against  oppressive  regukition  is  an  appeal  to  the  L^islature 
or  an  abandonment  of  the  business. 

If  the  party  engaging  in  such  service  has  agreed  in  advance  that 
the  Legislature  may  regulate  the  manner  in  which  his  business  shall 
be  conducted  and  fix  Ae  price  of  his  product,  he  is  not  in  a  posi- 
tion to  complain  of  unreasonable  legislation  in  those  respects.  In 
Purdy  V.  Erie  Railroad  Co.,  162  N.  Y.  43,  56  N.  E.  608,  48  L.  R. 
A.  669,  it  was  held  that  the  mileage  book  law,  which  had  been  de- 
clared unconstitutional  as  to  existing  railroads,  was  valid  as  to  com- 
panies beginning  their  business  after  the  passage  of  the  law;  Judge 
Cullen  saying,  at  page  49  of  162  N.  Y.,  page  510  of  56  N.  E.  (48 
L.  R.  A.  669) : 

"Therefore  a  regulation  as  to  the  price  of  transportation,  which  would  be  an 
nigral  exaction  when  sought  to  be  Imposed  on  existing  corporations  solely  by 
legislative  flat,  may,  In  the  case  of  future  corporations,  be  the  mere  perform- 
ance of  the  obligation  of  a  contract" 

Mr.  Justice  Brewer,  in  Cotting  v.  Kansas  City  Stockyards,  183  U. 
S.  79,  91,  22  Sup.  Ct.  30,  35,  46  L.  Ed.  92,  says: 

"There  has  been  no  further  ruling  than  that  the  state  may  prescriiw  and 
enforce  reasonable  charges."  ^  ,^  ^^  ^ 

"From  the  earliest  period  of  the  common  law  It  has  been  held  that  common 
carriers  were  bound  to  carry  for  a  reasonable  compensation.  They  were  not 
at  liberty  to  charge  whatever  sum  they  pleased,  and,  even  where  the  price  of 
carriage  was  fixed  by  the  contract  or  convention  of  the  parties,  the  contract 
was  not  enforceable  beyond  the  point  of  reasonable  compeasatlon.  From  time 
to  time  statutes  have  been  enacted,  in  England  and  In  this  country,  fixing  ths 
snm  which  should  be  charged  by  carriers  for  the  transportation  of  paasengers 
and  property,  and  the  validity  of  such  legislation  has  not  been  gueatlMied. 
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Bat  the  business  of  common  carriers,  until  recent  times,  was  conducted  almost 
ezdnslvely  by  Individuals  for  private  emolument,  and  was  open  to  every  one 
who  chose  to  engage  In  It  The  state  conferred  no  franchise  and  extended  to 
oomnum  carriers  no  benefit  or  protection,  except  that  general  protection  which 
the  tew  affords  to  all  persons  and  property  within  Its  Jurisdiction."  People  r. 
Bndd,  U7  N.  X.  18.  22  N.  B.  076,  6  L.  U.  A.  559,  16  Am.  St  B^  46a 

And  at  pam  20, 117  N.  Y.,  and  page  677,  22  N.  E.  (5  L.  R.  A.  569, 
16  Am.  St  Rq>.  460): 

"TThe  principle  of  the  common  law  that  common  carriers  must  serve  the 
public  for  a  reasonable  compensation  became  a  part  of  the  law  of  this  state, 
and  from  the  adoption  of  the  Oonstitution  lias  been  a  part  of  our  municipal 
tow." 

Before  the  day  of  railroads  private  individuals  operated  stage 
coaches  and  performed  the  duties  of  common  carriers.  The  common 
law  determined  that  the  calling  was  affected  with  a  public  interest, 
and  charged  upon  it  the  duty  of , furnishing  to  all  the  public  alike  a 
reasonable  service  at  a  reasonable  price.  Of  course,  the  operators  used 
the  public  roads.  So  did  every  one,  and  in  every  business.  If  the 
stage  driver  owned  the  right  of  way  upon  which  he  traveled,  he  was 
still  a  oxnmon  carrier  and  was  charged  with  the  duties  pertaining  to 
that  calling. 

The  following  situation  illustrates  that  the  duty  arises  from  the  na- 
ture of  the  calling,  and  not  otherwise.  A  man  owns  a  larg^  tract  of 
land,  with  a  manufacturing  plant  in  the  center.  A  railroad  runs  across 
each  end  of  it ;  he  having  conceded  the  right  of  way.  Upon  a  private 
right  of  way  he  runs  stage  coaches  and  a  trolley  line  for  hire  between 
the  railroad  stations.  He  also  builds  a  road  connecting  those  points, 
and  along  the  road  he  builds  houses  and  rents  them  to  his  employes 
and  others,  and  a  village  thus  grows  up ;  he  owning  all  the  land  and 
all  the  houses.  His  plant  is  furnished  with  an  electric  light  system, 
from  whidi  he  sells  electricity  to  the  villagers ;  but  the  wires  extend 
alcMig  the  private  right  of  way  and  do  not  approach  or  cross  the  road. 
He  operates  the  meat  market,  the  milk  route,  supplies  ic)e,  and  a  general 
store.  The  reasons  usually  assigned,  above  stated,  as  the  basis  for  a 
legislative  regulation  of  prices  are  all  found  wanting  here.  But  in 
running  stages  and  trolley  cars  for  a  fare,  and  selling  electricity,  he 
enters  upon  a  calling  which  the  common  law  has  regulated,  and  he 
cannot  control  the  price.  In  the  other  matters  the  price  is  subject  to 
the  agreement  of  the  parties,  and  he  may  refuse  to  sell  except  at  his 
own  price. 

Supplying  the  public  with  gas  and  electricity  for  a  price  (People 
ex  rel.  Woodhaven  Gas  Co.  v.  Deehan,  153  N.  Y.  628,  633,  47  N.  E. 
787),  and  operating  public  elevators  for  profit,  and  certain  other  call- 
ings, have  been  determined  to  be  so  affected  with  a  public  interest 
that  they  are  charged  with  the  common-law  rule,  apphcable  to  com- 
mon carriers,  that  the  service  must  be  reasonable  to  all  alike  and  at  a 
reasonable  price,  and  those  engaging  in  such  calling  are  charged  with 
that  duty,  and  are  deemed  in  advance  to  agree  to  such  conditions. 

The  fact  that  the  person  rendering  the  service  has  the  right  to  make 
reasonable  regulations  with  reference  to  his  business  resulted  in  the 
public  permitting  him  to  fix  the  rate.    This  often  led  to  exorbitant 
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charges  and  extortion,  and  called  with  a  loud  voice  for  a  remedy. 
While  the  person  performing  the  service  had  the  legal  right  to  re- 
ceive a  reasonable  rate,  he  had  not  the  right  arbitrarily  to  fix  that  rate. 
Having  agreed  to  render  the  service  at  a  quantum  meruit,  it  is  re- 
pugnant to  the  law  governing  such  transactions  that  one  party  may  ar- 
bitrarily and  conclusively  fix  the  price.  It  is  therefore  reasonable  for 
the  Legislature,  in  the  exercise  of  its  police  power,  to  reverse  the  sit- 
uation and  name  a  reasonable  price.  But  it  is  as  clearly  illogical  and 
unfair  that  the  public  shall  fix  a  final  and  conclusive  price  as  it  would 
be  to  permit  the  person  furnishing  the  service  so  to  do.  A  reasonable 
price  fixed  by  either  party  invades  no  right.  An  unreasonable  price 
fixed  by  either  party  is  illegal  at  common  law.  Before  any  statute 
was  passed  regulating  the  rate  to  be  charged,  every  patron  of  such  a 
service,  and  the  party  furnishing  it,  had  the  common-law  right  at  any 
time  to  bring  the  other  into  a  court  of  justice  and  have  the  reasonable- 
ness of  the  rate  adjudicated.  The  commcm  law  imposes  the  duty  of  a 
reasonable  rate.  No  other  could  be  exacted.  But  the  law  did  not  ex- 
ecute itself,  and  it  is  necessary  and  proper  for  the  Legislature  to  re- 
quire an  observance  of  the  common-law  contract  price.  In  other 
words,  no  new  regulation  infringing  upon  property  rights  is  neces- 
sary or  proper;  but  a  regulation  is  necessary  and  proper  to  adminis- 
ter and  carry  into  eflfect  tfie  common-law  rate.  Strictly  speaking,  it  is 
a  mistake  to  say  that  the  Legislature,  or  a  commission  created  by  it, 
may  in  any  case  fix  the  rate.  The  common  law  fixes  the  rate.  The 
Legislature  or  the  act  of  the  commission  is  simply  an  enforcement  of 
the  common-law  rate. 

"In  fact,  the  common-law  rale,  which  requires  the  charge  to  be  reasonable, 
la  Itself  a  regulation  as  to  price.  Without  It  the  owner  could  make  his  rate 
at  will,  and  compel  the  public  to  yield  to  his  terms,  or  forego  the  use."  Mann 
V.  Illinois,  94  U.  S.  113,  134,  24  L.  Ed.  77. 

"To  UnUt  the  rate  of  charges  for  services  rendered  In  a  public  employment 
or  a  use  of  property  In  which  the  public  has  an  interest  was  only  changing 
regulation  which  existed  before,  and  established  no  new  principle  in  the  law, 
but  only  giving  new  effect  to  an  old  one."  Bndd  T.  New  York,  143  C.  S. 
S17,  638,  12  Sup.  Ct  468,  474,  36  L.  Ed.  247. 

In  speaking  of  the  common-law  duty  to  furnish  service  at  a  rea- 
sonable price,  Mr.  Justice  Brewer,  in  Getting  v.  Kansas  City  Stock- 
vards,  etc.,  supra,  at  page  97  of  183  U.  S.,  page  38  of  22  Sup.  Ct.  (46 
L.  Ed.  92),  says :  • 

"The  authority  of  the  Legislature  to  Interfere  by  a  regulation  of  rates  is 
not  an  authority  which  destroyed  the  principles  of  these  decisions,  but  simply 
to  enforce  them,  though  its  prescription  of  rates  is  prima  facie  evidence  of 
their  reasonableness." 

Prima  facie  the  maximum  rate  as  fixed  by  the  Legislature  is  rea- 
sonable. Lake  Shore,  etc,  Railway  Co.  v.  Smith,  173  U.  S.  684,  19 
Sup.  Ct.  565,  43  L.  Ed.  858. 

It  is  manifest  that  while  the  reasoning  of  the  cases  as  to  the  basis 
of  the  rule  are  not  at  all  times  harmonious  or  satisfactory,'  the  result 
of  all  is  that  the  price  must  be  reasonable;  that  is,  the  coipmon-law 
price.  Therefore  it  follows  that  this  common-law  duty  and  right  is  the 
real  source  of  the  power  to  regulate  rates.  At  the  time  the  statute  in 
question  was  passed  the  defendant  was  engaged  in  a  business  the  na- 
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ture  of  which  diarged  it  with  the  duty,  and  gave  it  the  property  right, 
of  furnishing  gas  and  electricity  at  a  reasonable  price,  and  gave  it 
the  right  to  have  the  reasonableness  of  the  price  determined  by  the 
adjudication  of  the  courts  in  case  it  was  controverted.  Any  legisla- 
tion which  imposes  an  tmreasonable  price  upon  it,  or  deprives  it  of  its 
right  to  have  the  reasonableness  of  the  price  determined  by  a  court 
of  justice,  deprives  it  of  its  property  without  due  process  of  law,  and 
denies  it  the  equal  protection  of  mt  law.  The  law  is  forcibly  and 
concisely  stated  in  8  Cyc.  p.  1067 : 

"The  Leglalatnre,  itself  or  through  a  railroad  commiBstoner,  etc.,  prescribes 
the  ratea  The  courts  decide  whether  It  is  so  unjust  and  unreasonable  as  to 
conflict  with  the  constitutional  guaranties.  The  Legislature  cannot  eay  final- 
ly that  a  rate  la  Just  and  reasonable ;  nor  can  the  court  revise  or  change  the 
rates,  or  say  what  would  be  a  reasonable  and  Just  rate." 

We  must  not  be  misled  by  the  use  of  the  term  "maximum  rates"  in 
this  dass  of  legislation,  lliere  can  be  but  one  reascmable  price  for 
the  same  article  at  the  same  time  in  the  same  place.  A  reasonable 
price  cannot  be  so  unreasonable  that  another  and  different  reasonable 
price  can  take  its  place  at  the  caprice  of  one  of  the  contracting  par- 
ties. As  the  contract  between  the  producer  and  the  public  is  tfiat  he 
shall  have  a  reastMiable  price  for  such  service  as  is  required  of  him, 
and  the  Legislature  has  fixed  the  price,  it  is  presumed  that  the  price 
so  fixed  is  a  reasonable  price,  which  does  not  admit  of  another 
so-called  reasonable  price.  Brooklyn  Union  G.  Co.  v.  City  of  New 
York,  188  N.  Y.  834,  81  N.  E.  141.  A  proper  construction  of  the 
words  "maximum  rate"  is  that  it  is  the  reasonable  rate,  with  permis- 
sion to  the  party  furnishing  the  service  to  do  business  at  an  inadequate 
profit,  or  at  a  loss,  if  he  desires.  A  person  has  the  legal  right  to  fur- 
nish such  service  at  less  than  its  reasonable  value,  or  even  to  give  it 
away;  and  so  long  as  reasonable  service  is  furnished,  and  all  are 
treated  alike,  he  is  within  his  constitutional  rights,  unless  his  credit- 
ors or  the  lunacy  authorities  interfere.  An  attempt  to  fix  a  maximum 
price  so  large  that  under  the  most  unfavorable  conditions  it  will  pro- 
duce a  reasonable  price  to  the  producer  would  clearly  be  an  unreason- 
able price  tmder  the  most  favorable  conditions,  or  under  ordinary  con- 
ditions. 

It  is  not  conceivable  that  in  a  great  state  like  this  the  Legislature  can 
prescribe  a  uniform  price  for  supplying  gas  and  electricity  in  every 
locality.  The  various  climatic  conditions,  the  distances  of  the  various 
plants  from  the  supply  of  coal  and  oil  and  from  the  factories  pro- 
ducing its  appliances  and  machinery,  and  the  amount  of  service  requir- 
ed, the  price  of  labor,  and  the  various  other  conditions  which  readily 
occur  to  the  mind,  show  clearly  that  a  reasonable  price  in  some  large 
cities  might  be  a  very  unreasonable  price  in  some  small  villages.  It 
would  seem  that  a  statute  declaring  a  uniform  rate  throughout  the 
state,  applicable  to  every  locality  and  every  plant,  would  upon  its 
face  be  tmreasonable.  These  conditions  render  it  not  only  reason- 
able, but  almost  a  necessity,  if  any  regulation  as  to  price  is  to  be  made 
by  the  public,  that  each  locality  shall  be  treated  by  itself,  and  an 
administrative  commission,  which  may  visit  the  various  localities,  take 
evidence,  make  investigations  in  various  ways,  and  ascertain  the  exact 
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situation  in  each  locality,  is  a  most  just  and  effective  means  of  de- 
termining in  the  first  instance  what  price  shall  be  charged  in  a  par- 
ticular place. 

The  legality  of  such  commissions  has  been  sustained  by  the  courts 
of  many  of  the  states  and  by  the  Supreme  Court  of  the  United  States. 
Changing  conditions  from  time  to  time  determine  what  is  a  reason- 
able rate,  and  an  order  of  an  administrative  commission  can  better 
enforce  such  rate  than  an  act  of  the  Legislature.  Such  legislation 
is  a  reasonable  exercise  of  the  police  power.  Legislation  gives  the 
power  to  the  commission;  but  its  duties  are  administrative  only, 
viz.,  to  compel  an  observance  of  the  existing  laws.  It  is  the  proper 
function  of  the  Legislature,  and  of  the  Legislature  alone,  to  impose 
upon  property  and  persons  duties  not  already  existing.  If  the  com- 
mon-law rule  that  parties  engaged  in  this  service  must  serve  all  alike, 
and  give  a  reasonable  service  at  a  reasonable  price,  does  not  apply 
to  parties  engaged  in  a  service  of  this  kind,  and  is  not  the  foundation 
of  this  class  of  legislation,  then  the  regulation  of  rates  as  to  such 
service  is  a  legislative  act,  and  the  duty  imposed  springs  from  legis- 
lation alone;  and  it  is  difficult  to  understand  how  the  Legislature 
may  delegate  its  functions  and  allow  some  other  body  to  impose  a 
new  duty  upon  persons  and  property.  If  the  power  to  regulate  arises 
only  from  an  understanding  that  the  person  will  carry  on  his  business 
subject  to  legislative  control,  this  means  that  he  is  willing  to  take  the 
judgment  and  discretion  of  the  Legislature  on  each  particular  sub- 
ject in  which  he  is  sought  to  be  controlled.  The  legislative  judgment 
and  discretion  which  he  contracted  for  does  not  allow  the  Legisla- 
ture to  impose  upon  him  the  judgment  and  discrAion  of  an  unknown 
commission.  The  act  of  the  commission  in  fixing  the  rates  is  legis- 
lative, if  in  the  absence  of  such  act  no  legal  limit  as  to  rate  existed. 
It  is  administrative,  if  there  was  a  legal  regulation  of  the  rates,  and 
the  commission  is  simply  to  name  and  enforce  the  common-law  rate. 
The  common-law  duties,  as  stated,  furnish  a  broad  and  secure  foun- 
dation upon  which  may  rest  all  legislation  necessary  and  proper  to 
protect  die  public  interests.  In  the  absence  of  such  duties,  the  right 
in  each  case  is  problematical,  and  the  act  of  such  commissions  of 
doubtful  validity. 

Like  every  administrative  board  or  executive  officer,  the  commis- 
sion must  loiow  the  facts  upon  which  it  is  to  act,  and  it  may  graiA 
hearings,  take  testimony,  and  do  various  acts  which  naturally  per- 
tain to  a  court  of  justice ;  but  it  is  not  thereby  made  a  court  of  jus- 
tice. Its  acts  are  still  administrative,  and  not  judicial.  People  ex 
rel.  Lodes  v.  Dept.  of  Health,  189  N.  Y.  185,  190,  83  N.  E.  187.  The 
Legislature  may,  through  its  various  committees,  grant  hearings,  de- 
termine facts,  and  make  regulations  based  upon  its  conclusion  there- 
from. It  does  not  thereby  become  a  court,  nor  its  acts  judicial.  The 
hearing  is  one  step  in  acquiring  the  necessary  information  upon  which 
the  commission  may  in  part  base  its  administrative  order.  In  Chicago, 
etc..  Railway  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  702,  33  L. 
£d.  970,  the  Minnesota  statute  sought  to  make  the  order  of  such  a 
commission  a  final  decision  of  the  rights  of  the  parties ;  but  the  court 
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fadd  it  an  unreastmable  exercise  of  the  police  power,  saying  at  page 
467  of  134  U.  S.,  page  466  of  10  Sup.  Ct  (33  L.  Ed.  970)  : 

"It  deprires  the  company  of  its  right  to  a  Judicial  iuvestlgatioii  by  due 
process  of  law  under  the  forms  and  with  the  machinery  provided  by  the  wis- 
dom of  sncceeslre  ages  for  the  Investigation  Jndldally  of  the  truth  of  a  mat- 
ter hi  controversy,  and  substitutes  therefor,  as  an  absolute  finality,  the  action 
of  a  railroad  commission,  which.  In  view  of  the  powws  conceded  to  It  by  the 
state  court,  cannot  be  regarded  as  clothed  with  Judicial  functions  or  possessing 
the  machinery  of  a  court  of  Justice." 

A  reading  of  the  statute  considered  in  that  case  shows  that  notice 
was  contemplated  and  served,  and  the  company  appeared  and  was 
heard. 

In  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct. 
1047,  38  L,.  Ed.  1014,  a  Texas  statute  provided  for  a  hearing  after  no- 
tice, that  the  order  of  the  commission  should  be  conclusive,  and  be 
deemed  and  accepted  to  be  reasonable  and  fair,  and  should  not  be 
controverted  until  finally  found  otherwise  in  an  action  brought  against 
the  commission  in  a  court  of  competent  jurisdiction  in  Trevis  county, 
Tex.  The  statute  then  regelated  the  action  by  which  such  decision 
should  be  reviewed.  It  was  held  that  an  action  could  be  maintained  in 
the  United  States  court  for  an  adjudication  that  the  rate  so  fixed  by 
the  commission  was  unreasonable;  the  court  saying  at  page  397  of 
154  U.  S.,  page  1054  of  14  Sup.  Ct.  (38  L.  Ed.  1014) : 

"It  la  doubtless  true,  as  a  general  proposition,  that  the  formation  of  a  tariff 
of  diatges  for  the  transportation  by  a  common  carrier  of  persona  or  propert>- 
Is  a  leglsIatiTe  or  administrative,  rather  than  a  Judicial,  function.  Yet  it 
lias  always  been  recognised  that,  if  a  carrier  attempted  to  charge  a  shipper 
an  unreasonable  sum,  the  courts  bad  Jurisdiction  to  Inquire  Into  the  matter 
and  to  award  to  the  shipper  any  amount  exacted  from  him  in  excess  of  a  rea- 
sonable nite^  and  also,  in  a  reverse  case,  to  render  Judgment  in  favor  of  the 
carri«  for  IJie  amount  found  to  be  a  reasonable  charge.  The  province  of  the 
courts  is  not  changed,  nor  the  limit  of  Judicial  inquiry  altered,  because  the 
Leglslatnrev  Instead  of  the  carrier,  prescribes  the  rates.  The  courts  are  not 
aathorized  to  revise  or  change  the  body  of  rates  Imposed  by  a  Legislature  or 
a  oommisslon.  Tliey  do  not  determine  whether  one  rate  Is  preferable  to  an- 
other, or  what  under  all  circumstances  would  be  fair  and  reasonable  as  be- 
tween the  carriers  and  the  shippers.  Th^  do  not  engage  in  any  mere  ad- 
ministrative work ;  but  still  there  can  be  no  doubt  of  their  power  and  duty 
to  inquire  wbetb»  a  body  of  rates  prescribed  by  a  liegislature  or  a  commis- 
sltMi  is  unjust  and  unreasonable,  and  such  as  to  work  a  practical  destruction 
to  rights  of  properly,  and,-  if  found  so  to  be,  to  restrain^  its  operation." 

And  again,  at  page  398  of  154  U.  S.,  page  1054  of  14  Sup.  Ct.  (38 
L.  Ed.  1014) : 

TRie  queBtl(«  of  the  reasonableness  of  a  rate  of  charge  for  transportation 
by  a  railroad  company,  involving  as  It  does  the  element  of  reasonableness, 
both  as  regards  the  company  and  as  regards  the  public,  is  eminently  a  ques- 
tlon  for  Judicial  investigation,  requiring  the  process  of  law  for  its  deter- 


And  at  page  399  of  154  U.  S.,  page  1055  of  14  Sup.  Ct.  (38  L.  Ed. 
1014) : 

"Rieae  cases  all  support  the  proposition  that,  while  It  is  not  the  province 
of  the  courta  to  enter  upon  the  merely  administrative  duty  of  framing  a  tariff 
of  rales  for  carriage,  It  is  within  the  scope  of  Judicial  power  and  a  part  of 
indlcial  duty  to  restrain  anything  which,  in  the  form  of  a  regulation  of  rates, 
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operates  to  deny  to  the  owners  of  property  Invested  in  tb»  Inisliieai  of  transK 
portatlon  that  equal  protection  which  is  the  oonstitatlonal  right  of  ali  owners 
of  other  property.  There  la  nothing  new  or  strange  in  tliia  It  has  always  been 
a  part  of  the  Judicial  function  to  determine  whether  the  act  of  one  party  (wheth- 
er that  party  be  a  sinfiie  IndiTldual,  an  organized  body,  or  the  public  as 
a  whole)  operates  to  direst  the  other  parly  of  any  rights  of  person  or  pivpeety. 
In  every  Constitution  Is  the  guaranty  against  the  taking  of  private  property 
for  public  purposes  without  Just  compensation.  The  equal  protection  of  the 
laws,  which,  by  the  fourteenth  amendment,  no  state  can  deny  to  the  individual, 
forbids  legislation,  Ut  whatever  form  it  may  be  enacted,  by  which  the  property 
of  one  individual  is,  without  compensation,  wrested  from  him  for  the  ben^t 
of  another,  or  of  the  public.  This,  as  lias  l>een  often  observed,  is  a  govern- 
ment of  law,  and  not  a  government  of  men,  and  it  must  never  be  forgotten 
that  under  such  a  government,  with  its  constitutional  limitations  and  guar- 
anties, the  forms  of  law  and  the  machinery  of  government,  with  all  their  reach 
and  power,  must  in  their  actual  workings  stop  ou  the  hither  side  of  the  un- 
necessary and  uncompensated  talcing  or  destruction  of  any  private  property 
legally  acquired  and  l^ally  held." 

■   Again : 

"The  Legislature  has  the  power  to  fix  rates,  and  the  extent  of  Judicial 
biterference  Is  protection  against  unreasonable  rates."  Chicago,  etc..  Railway 
Co.  V.  Weilman,  143  U.  8.  339,  at  page  S44,  12  Sup.  Ct.  400,  at  page  402,  36 
li.  Kd.  176 ;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  164  U.  S.  362,  at  page  398, 
14  Sup.  Ct  1047,  at  page  1054,  88  L.  Eld.  1014;  Smyth  v.  Ames,  169  n.  S.  466, 
at  page  524, 18  Sup.  Ct  418,  at  page  425,  42  L.  Bd.  819 ;  Lake  Shore,  etc.  Rail- 
way Co.  ▼.  Smith,  173  n.  S.  684,  19  Snpt  Ct  665,  43  L.  Ed.  858. 

This  judicial  review  means  due  process  of  law. 

"Due  process  of  law  'means  law  in  its  regular  course  of  administration 
through  the  courts  of  law*  (2  Miller  on  the  Constitution,  p.  604) ;  or  'a  regular 
trial  according  to  the  course  and  usage  of  the  common  law'  (4  Lincoln's  Const. 
Hist  p.  37)."    People  v.  Johnson,  185  N.  Y.  219,  228,  77  N.  El  1164,  1167. 

"To  say,  as  has  been  suggested,  that  'the  law  of  the  land,'  or  'due  process 
of  law,'  may  mean  the  very  act  of  legislation  which  deprives  the  citizen  of  his 
rights,  privileges,  or  property,  leads  to  a  simple  absurdity.  The  Constitution 
would  ttien  mean  that  no  person  shall  l>e  deprived  of  his  property  or  rights, 
unless  the  Legislature  shall  pass  a  law  to  effectuate  the  wrong;  and  this 
would  be  throwing  the  restraint  entirely  away.  The  true  interpretation  of 
these  constitutional  phrases  Is  that,  where  rights  are  acquired  by  the  citi- 
zen under  the  existing  law,  there  is  no  power  In  any  branch  of  the  govern- 
ment to  take  them  away ;  but  where  they  are  held  contrary  to  the  existing  law. 
or  are  forfeited  by  its  violation,  then  they  may  be  taken  from  him,  not  by 
an  act  of  the  Legislature,  but  in  the  due  administration  of  the  law  itself,  be- 
fore the  Judicial  tribunals  of  the  state.  The  cause  or  occasion  for  depriving 
the  citizen  of  his  sui^Msed  rights  must  be  found  in  the  law  as  it  Is,  or,  at 
least.  It  cannot  be  created  by  a  l^islatlve  act  which  aims  at  their  destruction. 
Where  rights  of  property  are  admitted  to  exist,  the  Legislature  cannot  say 
they  shall  exist  no  longer ;  nor  will  it  make  any  difference,  although  a  process 
and  a  tribunal  are  appointed  to  execute  the  sentence."  Wynehamer  v.  People, 
18  N.  Y.  878,  392,  898. 

"It  is  plain,  therefore^  both  upon  principle  and  authority,  that  these  consti- 
tutional safeguards  in  all  cases  require  a  Judicial  Investigation,  not  to  be 
governed  by  a  law  specially  enacted  to  take  away  and  destroy  existing  rights, 
but  confined  to  the  question  whether,  under  the  pre-exIStlug  rule  of  conduct 
the  right  In  controversy  has  been  lawfully  acquired  and  is  lawfully  possess- 
ed."   Id.  305. 

In  Brooklyn  U.  G.  Co.  v.  City  of  New  York,  supra,  it  was  held,  the 
plaintiff  having  furnished  and  the  defendant  having  received  gas 
pursuant  to  a  statute  fixing  the  price,  that  the  defendant  could  not 
question  the  reasonableness  of  the  price  for  the  gas  so  received.    If  we 
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reverse  the  situation,  it  may  follow  that,  if  defendant  furnishes  gjas 
pursuant  to  a  statute  fixing  the  price,  it  cannot  thereafter  make  a  claim 
against  the  purchaser  for  the  gas  so  furnished  at  other  than  the  price 
so  fixed.  In  sudi  cases  the  parties  by  furnishing  and  receiving  gas 
may  be  held  to  have  assented  to  the  price.  It  may  be  that  a  rate  so 
fixed  must  be  challenged  in  a  direct  action  or  proceeding  to  have  the 
rate  declared  void,  and  that  the  parties  cannot  contest  the  statutory 
price  for  gas  whidi  has  been  furnished  and  used,  presumably,  under 
the  terms  of  the  statute.  It  is  not  material  here  to  consider  what  the 
particular  remedy  is.  That  there  is  a  legal  remedy  in  the  courts  is 
beyond  questi(m. 

It  follows,  from  this  reasoning,  that  before  the  enactment  of  the 
statute  in  questi(»i  the  defendant  was  by  common  law  charged  with 
the  1^^  duty  and  clothed  with  the  legal  right  of  receiving  a  reason- 
able compensation  for  its  service,  and  the  courts  of  justice  were  always 
open  to  it  to  protect  such  rights.  To  prevent  extortion,  and  to  force 
upon  the  defendant  the  performance  of  its  l^al  duty,  the  observance 
of  its  contract  with  the  public,  the  Legislature  may  name  a  reasonable 
rate,  or  may  create  an  administrative  committee  charged  with  that 
duty.  When  fixed,  such  rate  is  binding  until  it  is  adjudged  to  be  un- 
reasonable by  a  court  of  competent  jurisdiction.  Where  A.  seeks  in 
the  courts  to  require  B.  to  observe  his  legal  duty  and  carry  out  his 
contract  to  A.,  the  questions  of  confiscation  and  destruction  of  property 
are  not  discussed.  The  only  question  is,  what  are  the  contract  obli- 
gations of  the  parties?  And  when  those  obligations  are  determined, 
Sie  judgment  of  the  court  follows.  That  is  the  situation  here.  The 
defendant  is  the  owner  of  its  plant,  and  may  carry  on  its  business  in 
its  own  way,  subject,  however,  to  the  duties  and  contract  obligations 
it  owes  to  ihe  public.  The  nature  of  its  calling  charges  upon  it,  and 
its  pr<^rty,  only  the  obligation  of  furnishing  gas  and  electricity  to 
all  alike,  in  a  reasonaUe  manner,  and  at  a  reasonable  price.  That  is 
the  only  contract  between  the  parties.  If  the  public  seeks  to  enforce 
upon  it  obligations  and  conditions  beyond  that  duty,  and  beyond  the 
terms  of  the  contract,  it  is  a  proper  question  for  the  courts  to  decide 
just  what  the  contract  is,  and  to  require  its  performance  according  to 
the  letter  and  the  spirit  thereof.  No  legislation  can  destroy  or  change 
the  effect  of  the  contract  between  the  parties,  or  deprive  either  of  them 
of  the  right  to  havethe  courts  adjudge  the  obligations  and  duties  aris- 
ingunder  such  contract 

The  legislation  in  question,  passed  while  the  defendant  was  engaged 
in  its  present  business,  is  not  a  reasonable  exercise  of  the  police  power, 
and  imposes  upon  defendant  obligations  beyond  and  outside  of  its  legfal 
duty,  and  is  therefore  unconstitutional.  The  provision  of  the  statute 
that  the  commission  fix  a  rate  "within  the  limits  prescribed  by  law" 
requires  it  to  fix  a  reasonable  rate,  and  recognizes  that  the  common 
law  prescribes  a  rate.  The  provision  that  the  commission  shall  give 
notice  and  hold  a  public  hearing,  and  after  such  hearing,  "and  upon 
such  investigation  as  may  have  been  made  by  the  commission,  or  its 
officers,  agents  or  inspectors,"  may  fix  the  maximum  price,  etc.,  would 
be  a  proper  procedure  for  a  purely ,  administrative  commission,  but 
not  for  a  court.    The  statute  provides : 
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"The  price  bo  fixed  by  the  commlBslon  shall  be  the  maximum  price  to  b» 
charged  by  such  person  or  corporation  for  gas  or  electricity  In  sncb  municipal- 
ity for  a  term  of  three  years  and  until,  after  the  expiration  of  such  term, 
such  commission  shall  upon  complaint,  as  provided  in  this  section,  again  fix 
the  price  of  such  gas  or  electricity." 

The  complaint  referred  to  is  a  complaint  made  by  the  consumers,  or 
by  the  local  authorities,  only.  It  is  further  provided  that  the  orders  of 
the  commission  may  be  enforced  by  mandamus,  and  that  upon  proof 
that  the  order  has  been  made  and  has  not  been  complied  with,  after 
notice  thereof,  the  court  may  issue  a  mandamus  to  enforce  it.  The 
word  "may,"  in  a  public  statute  giving  a  remedy  of  this  kind,  means 
"must." 

It  is  evident  that  these  provisions  of  the  statute  attempt  to  fasten 
upon  the  defendant  the  order  of  this  administrative  commission  as  a 
final  and  conclusive  determination  of  its  rights.  The  only  defense  ad- 
missible in  the  mandamus  proceeding  is  either  that  the  order  was  not 
made  or  that  it  has  been  complied  with.  The  order  may  be  based,  not 
only  upon  the  evidence  and  proceedings  had  before  the  commission  at 
the  public  hearing,  but  upon  an  ex  parte  statement  of  the  officers, 
agents,  and  inspectors  of  the  commission,  or  one  of  the  commission- 
ers, as  to  what  they  discovered  upon  a  private  investigation  of  the 
plant,  bo<^,  and  method  of  such  corporation,  and  which  investigations 
the  statute  contemplates  shall  be  made  before  the  notice  and  public 
hearing.  The  defendant  has  no  means  of  knowing  what  such  ex  parte 
reports  are,  and  consequently  it  has  no  opportunity  of  controverting  the 
conclusions  reached  by  such  officers  or  agents,  or  examining  them  with 
relation  thereto.  Until  the  judge  presiding  at  a  trial  may  adjourn 
court  and  take  the  ex  parte  statements  of  the  sheriff,  the  stenograjrfier, 
the  deputy  sheriffs  in  attendance,  and  the  other  officers  and  employes 
of  the  court,  this  investigation  cannot  be  considered  as  due  process  of 
law. 

It  is  against  the  common-law  rights  of  the  defendant,  which  is  en- 
titled to  receive  a  reasonable  price  for  its  product,  as  conditions  change 
from  time  to  time,  that  the  Legislature  may  dictate  a  price  binding 
upon  it  for  three  years,  and  perpetually  unless  the  local  authorities  or 
the  customers  desire  a  change.  Heretofore,  when  the  producer  fixed 
the  price,  we  may  assume  that  the  margin  of  profit  was  so  large  that 
it  was  not  seriously  affected  by  the  change  in  the  cost  of  the  different 
items  going  to  make  up  its  product.  But  now  a  change  has  taken 
place,  and  it  is  assumed  tiiat  the  price  of  gas  and  electricity  will  be  reg- 
ulated so  as  to  g^ve  only  a  fair  profit  from  the  business.  The  differ- 
ence between  a  profit  and  a  loss  to  the  producer  may  be  made  up  en- 
tirely by  the  changes  in  the  price  of  wages,  material,  coal,  oil,  o^per^ 
and  other  things  entering  into  the  expense  account.  The  experience 
of  the  last  three  years  has  demonstrated  that  what  was  a  reasonable 
price  three  years  ago  is  an  unreasonable  price  now.  The  commission 
is  not  required  to  fix  a  present  reasonable  price  for  gas  and  electricity, 
but  a  price  which  will  be  reasonable  for  a  period  of  three  years,  al- 
lowing diem  to  forecast  the  future  and  to  determine  at  their  will,, 
whether  times  will  be  good  or  bad  during  that  time.  A  conscientious- 
commission,  under  this  statute,  is  not  performing  its  duty  by  consid- 
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ering  the  mere  cost  at  the  present  time ;  for  the  rate  to  be  fixed  extends 
into  the  future,  and  we  do  not  know  whether  it  is  decreed  by  this  or- 
der that  prices  of  everything  shall  go  still  higher  or  that  they  shall 
recede  to  the  basis  of  three  years  ago.  The  provision  that  the  consum- 
ers, or  the  municipality,  after  thrtt  years,  may  make  complaint  and 
have  the  price  again  adjusted,  but  giving  the  producer  no  right  to  a 
rehearing,  denies  to  the  defendant  the  equal  protection  of  the  law.  The 
plain  meaning  of  the  statute  is  that„  if  anything  going  to  make  up  the 
price  of  gas  and  electricity  falls  in  the  market,  the  public  may  have  a 
reduction  in  the  price,  but,  if  everything  advances,  the  defendant  must 
perpetually  serve  at  the  same  price. 

An  appeal  to  the  Appellate  Division  is  permitted,  in  which  case 
the  commission  appears  by  the  Attorney  General  as  a  party  to  the  liti- 
gation. The  right  to  appeal  from  the  act  of  an  administrative  board 
does  not  make  the  act  of  tiiat  board,  or  the  result  of  the  appeal,  due 
process  of  law,  or  make  final  an  order  which  is  only  prima  facie  evi- 
dence of  reasonableness.  We  have  seen  that  it  is  not  a  part  of  the  duty 
of  the  court  to  prescribe  rates,  but  that  its  full  duty  is  performed  when 
it  decides  whether  a  given  rate  is  reasonable  or  unreasonable.  The 
Appellate  Division  has  no  knowledge  as  to  how  far  the  things  seen  by 
one  of  the  commissioners,  or  their  officers,  agents  or  inspectors,  have 
entered  into  the  determination.  It  is  evident  that  the  decision  of  an 
appellate  court  upon  such  a  record  is  not  the  judicial  investigation 
which  is  the  conunon-law  right  of  the  defendant.  If  this  court  were  to 
go  outside  of  its  functions  and  undertake  the  administrative  duty  of 
fixing  a  rate,  it  is  bound  by  the  provision  of  the  statute  which,  in  sub- 
stance, requires  a  rate  to  be  fixed  which  shall  be  reasonable  for  three 
years,  and  as  against  the  company  forever,  unless  the  other  party  to 
the  controversy  asks  to  have  it  changed.  It  follows  that  if  the  order 
of  the  commission  is  improper,  for  the  reasons  suggested,  no  action 
of  the  Appellate  Division  can  give  it  validity,  and  this  court  may  well 
refuse  to  become  an  administrative  commission.  The  court  may  prop- 
erly limit  its  inquiry  to  a  review  of  the  order  of  the  commission,  and 
give  judgment  affirming  or  annulling  it. 

Reference  is  made  to  the  public  service  commission  law  (chapter 
429,  p,  889,  Laws  of  1907),  which  went  into  effect  shortly  after  the 
order  in  question  was  made ;  and  it  is  urged  that  the  defendant  is  not 
injured  by  this  order,  even  if  the  provisions  of  the  statute  under  which 
it  was  made  are  unconstitutional.  The  new  statute  permits  the  com- 
mission to  grant  rehearings  upon  its  orders.  It  is  not  given  the  power 
to  grant  rehearing  upon  orders  made  by  the  former  commission. 
There  is  no  provision  in  the  new  statute  which  relieves  the  defendant 
from  the  force  of  the  order  appealed  from.  Its  only  remedy  is  the 
judgment  of  the  court.  The  vsilidity  of  the  present  order  must  be  de- 
termined by  the  terms  of  the  statute  under  which  it  was  made. 

The  contention  that,  if  the  order  of  the  commission  is  void,  we  have 
no  right  to  review  it,  is  unsound.  The  statute,  so  far  as  it  creates  a 
coranu'ssion,  is  valid,  and  that  commission  has  the  right  to  make  vari- 
ous orders,  many  of  which  are  proper,  and  an  appeal  is  permitted  to 
this  court  from  any  of  its  orders.  The  rule  in  the  Purdy  Case,  supra, 
indicates  the  validity  of  such  an  order,  if  made  as  to  a  business  estab- 
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Hshed  after  the  statute  was  passed.  The  question  here  presented  is 
whether  the  order  in  question  is  one  which  die  commission  was  au- 
thorized to  make. 

In  my  judgment,  the  order  is  invalid.    It  should  therefore  be  an- 
nulled, with  costs. 

S£W£LL>  J.,  concurs  in  this  dissent 


(56  Misc.  Rep.  116.) 

PBOPIiB  ex  rel.  DARLING  v.  DOOLING  et  al.,  Board  of  Electtons. 

(Supreme  Oourt,  Special  Term,  New  York  Oounty.    October,  1907.) 

BiLBoiioRB— NoiuKATions— nuna. 

A  certlilcate  of  nomination  of  a  Justice  of  the  Mnnldpal  Court  was  not 
presented  for  filing  until  seven  days  after  the  time  prescribed  by  Laws 
1800,  c.  473,  i  10.  Held,  that  the  county  clerk  would  not  be  ordered  to 
receive  and  file  it,  nor  the  board  of  elections  of  the  city  of  New  York  be 
required  to  print  the  name  on  the  official  ballot,  though  the  minutes  of 
the  dlatrlct  convention  showing  tbe  nomination  were  filed  with  the  board 
within  the  time  for  filing  the  certificate. 

[Ed.  Note. — ^B'or  cases  in  point,  see  Cent  Dig.  vol.  18,  Elections,  f  127.] 

Application  by  the  people,  on  the  relation  of  Joseph  P.  Darling, 
against  John  T.  Dooling  and  others,  as  commissioners,  etc.,  constitut- 
ing the  board  of  elections  of  the  city  of  New  York,  to  review  certain 
proceedings.    Application  denied. 

See  106  N.  Y.  Supp.  430. 

Augustus  N.  Hand,  for  petitioners. 

Terence  Farley,  Asst.  Corp.  Counsel,  for  board  of  elections. 

William  A.  McQuaid  and  Robert  L.  Luce,  for  objector. 

FITZGERALD,  J.  It  appears  from  the  record  presented  in  this 
case  that  up  to  midni|^t  on  the  11th  day  of  October,  1907  (which  was 
the  last  day  for  filing  party  certificates),  no  certificate  of  nomination 
declaring  tiie  relator,  Joseph  F.  Darling,  to  be  the  candidate  of  the 
Republican  party  for  tiie  office  of  justice  of  the  Municipal  Court  of 
the  city  of  New  York,  borough  of  Manhattan,  Fourth  district,  had 
been  filed  with  the  board  of  elections  of  the  dty  of  New  York.  There 
was,  however,  filed  with  the  said  board  on  October  11th  the  minutes 
of  the  Fourth  Republican  Municipal  Court  District  Convention,  from 
whidi  it  appears  that  Joseph  F.  Darling  and  William  H.  Kelly  were 
declared  the  nominees  of  that  convention  for  justices  of  the  Municipal 
District  Court  for  the  Fourth  Municipal  Court  district  On  October 
18,  1907,  there  was  presented  to  the  board  of  elections  a  paper  which 
was  described  as  the  original  certificate  of  nomination  of  Joseph  F. 
Darling  as  candidate,  nominated  by  the  Republican  Fourth  Municipal 
Court  Convention,  held  on  the  11th  day  of  October,  1907,  whidi  cer- 
tificate was  rejected  by  the  board  of  elections.  The  relator  seeks,  first, 
a  peremptory  writ  of  mandamus  requiring  the  respondents  to  accept 
the  certificate  which  was  presented  to  said  board  on  October  18,  1907; 
and,  second,  for  an  order  upon  a  review  of  the  proceedings  of  the 
commissioners  and  a  direction  to  the  said  commissioners  to  place  the 
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name  of  Joseph  F.  Darling  on  the  Republican  ticket  upon  the  official 
ballot  to  be  used  at  the  coming  election  as  a  candidate  for  justice  of 
the  Municipal  Court,  city  of  New  York,  borough  of  Manhattan,  Fourth 
district. 

Section  10,  c.  473,  p.  993,  Laws  of  1899,  known  as  the  "Primary 
Election  Law,"  provides  the  method  of  procedure  of  conventions,  and, 
among  other  requirements,  is  the  provision  that : 

"The  permanent  officers  shall  keep  tbe  records  of  the  convention  and  wltbln 
forty-eight  hoars  after  the  adjourument  thereof  shall  certify  and  tile  tbe  same 
In  the  office  of  the  custodian  of  primary  records." 

The  election  law,  bemg  chapter  909,  §  66,  of  the  Laws  of  1896,  is  in 
part  as  follows: 

"The  party  certificate  whereby  such  party  nominations  are  certified  shall 
eoDtain  the  title  of  the  office  for  which  each  person  is  nominated.  •  •  • 
It  shall  be  signed  by  the  presiding  officer  and  tbe  secretary  of  such  convention 
or  primary.  •  •  •  A  certificate  of  nomination  filed  pursuant  to  this  sec- 
tion may  upon  its  face  appoint  a  committee  of  one  or  more  persons  for  the 
purposes  specified  in  section  66  of  tills  act" 

The  filing  of  the  minutes  of  the  convention,  as  provided  for  by  the 
primary  law,  cannot  be  construed  as  a  certificate  of  nomination  under 
the  election  law.  It  was  merely  one  of  the  acts  required  to  be  done  by 
section  10  of  the  primary  law,  the  purpose  of  which  section  was  to  de- 
clare the  manner  in  which  the  business  of  a  convention  was  to  be  con- 
ducted. To  entitle  a  person  to  a  place  on  the  official  ballot  there  niust 
be  filed,  as  provided  by  section  56  of  the  election  law,  a  certificate  of 
nomination.  The  attempt  to  amend  a  certificate  which  was  never  filed 
must  fail.  It  has  been  held  in  Matter  of  Cuddeback,  3  App.  Div.  103, 
39  N.  Y.  Supp.  388,  that  "statutory  provision  in  respect  to  the  time 
when  the  certificate  of  nomination  must  be  filed  is  mandatory  and  must 
be  complied  with,  and  after  the  time  has  passed  a  county  clerk  has  no 
right  to  receive  and  file  certificates  of  nomination."  Matter  of  Hal- 
pin,  108  App.  Div.  271,  95  N.  Y.  Supp.  611.  "The  time  within  which 
certain  acts  are  required  to  be  done  under  the  election  law  is  an  essen- 
tial and  all-important  element  in  the  orderly  conduct  of  nominating  and 
electing  public  officers.  To  permit  a  departure  from  the  law  in  this 
respect  would  lead  to  the  greatest  confusion  and  to  the  subversion  of 
the  plain  purposes  of  the  law.  The  provisions  of  the  statute  with  re- 
spect to  the  time  of  filing  nominations  are  clear."  Matter  of  McDon- 
ald, 25  Misc.  Rep.  80,  54  N.  Y.  Supp.  690. 

Applications  denied. 


PEOPLE  ex  reL  HUNTER  v.  NATIONAi:  PARK  BANK  OF  NEW  YORK. 
(Supreme  Conrt,  Appellate  Division,  First  Department    December  6,  1907. 

1.  MANDAKua—COKPOBATions— Access  to  Cobpobatb  Books. 

While  a  stockholder  may  enforce  his  right  to  Inqject  corporate  books 
by  mandamus,  yet  tbe  writ  of  mandamus  Is  In  the  discretion  of  the  court, 
and  it  will  not  be  granted  when  tbe  application  Is  not  made  in  good  faltb 
for  a  legitimate  object 

[Ed.  Note. — For  cases  In  point,  see  Coit  Dig.  vol.  S3,  Mandamus,  i  264.] 

107N.T.fi^-3!4 
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2.  Saiu. 

It  la  mffldent  In  the  tint  Instance  for  a  stockbolder,  seeking  mandamns 
to  enforce  his  right  to  lnct>ect  corporate  books,  to  itiow  a  dear  legal  right: 
but  If  In  the  answer  facts  are  presented  from  which  It  may  be  Inferred 
that  the  application  is  not  In  good  faith  for  the  protection  of  the  stock- 
holder or  the  corporation,  but  Is  for  some  improper  purpose,  the  bnrdoi 
Is  on  the  stockholder  to  ^ow  afllTmatiTely  that  he  Is  acting  in  good  faith 
for  a  legitimate  pnrpose. 

8.  Sakb. 

In  mandamus  to  enforce  the  right  of  a  stodcholder  given  by  Stodc  Cor- 
poration Law,  Laws  1890,  p.  1070,  c.  664,  {  29,  as  amended  by  Laws  1901, 
p.  96S,  c.  354,  to  inspect  and  make  extracts  from  the  corporate  stock  book, 
it  appeared  that  the  attorney  who  represented  the  applicant  had  for  over 
a  year  before  the  applicant  acquired  his  stock  made  demands  on  the  cor- 
porate oflScers  for  a  list  of  stockholders,  refusing  to  state  for  whom  be 
made  the  demand,  or  the  object  thereof;  that  the  demands  were  refused, 
and  that  the  applicant  purchased  four  shares  of  stodc  of  the  corpora- 
tion; that  the  applicant  was  a  clerk  In  the  office  of  a  Arm  of  attorneys 
who  shortly  thereafter  made  a  demand  for  inspection  of  the  stock  book, 
refusing  to  state  the  purpose  for  which  information  was  desired;  that 
the  applicant  was  accompanied  in  making  his  demand  by  the  attorney  who 
had  insisted  on  obtaining  his  information  for  undisclosed  clients.  Held 
to  require  the  applicant  to  freely  disclose  his  object  in  making  the  appli- 
cation, or  mandamus  would  be  denied. 

4.  EUmk. 

Stodc  Oorporation  Law,  Laws  1890,  p.  1070,  a  664,  f  29,  as  amendM  by 
Laws  1901,  p.  966,  c.  354,  requiring  every  stodc  corporation  to  keep  a 
stock  book  containing  the  names  of  its  stodcholders,  etc.,  and  authoris- 
ing the  stockholders  to  make  extracts  therefrom,  does  not  give  a  stock- 
holder the  absolute  right  to  compel  by  mandamus  the  officers  to  permit 
him  to  examine  the  sfax^  book,  but  the  court  has  discretion,  and  may  re- 
fuse mandamus  whtxe  the  application  is  not  made  in  good  faith,  but  for 
an  ultOTlor  purpose ;  and  where  facts  Justify  an  inference  that  the  apiHi- 
catlon  is  not  made  in  good  faith,  the  court  should,  before  granting  man- 
damus, require  the  applicant  to  frankly  state  whether  lie  is  acting  at  the 
Instigation  of  persons  undisdosed,  and  the  purpose  for  whidi  the  applica- 
tion is  made. 

5.  Sakx. 

Wiwre*  in  mandamus  by  a  stockholder  to  compd  the  officers  of  the  cor- 
poration to  permit  him  to  Inspect  corporate  books,  the  answer  sets  forth 
facts  Justifying  an  inference  that  the  application  is  not  made  in  good 
faith,  the  stockholder,  to  show  his  good  faith,  may  be  required  to  submit 
replying  affidavits,  or  the  court  may  aKwlnt  a  referee  to  take  proof  of 
the  facts  and  report  to  the  court 

[Bd.  Note.— For  cases  in  point,  see  Ooit  Dig.  vol.  83,  Mandamus,  i  879.J 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Mandamus  by  the  people,  on  the  relation  of  William  R.  Hunter, 
against  the  National  Park  Bank  of  New  York,  to  compel  defendant 
to  allow  relator  to  make  a  list  of  names  of  stockholders  of  the  bank. 
Prom  an  order  granting  a  peremptory  writ,  defendant  appeals.  Re- 
versed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

Louis  F.  Doyle,  for  appellant. 
Henry  B.  Culver,  for  respondent 
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INGRAHAM,  J.  The  relator  in  his  petition  makes  this  applica- 
tion under  the  provisions  of  section  29  of  the  stock  corporation  law 
(chapter  664,  p.  1070,  of  the  Laws  of  1890  as  amended  by  chapter 
354,  p.  965,  of  the  Laws  of  1901).    That  section  provides  that: 

"Every  stock  corporation  shall  keep  at  Its  oflSce  *  *  *  a  book  to  be 
known  as  the  stock  book,  containing  tbe  names  alphabetically  arranged  of  all 
persons  who  are  stockholders  of  the  corporation,  showing  their  places  of  resi- 
dence, the  number  of  shares  of  8to(&  held  by  them  respectively,  the  time 
when  they  respectively  became  the  owners  thereof,  and  the  amount  paid 
thereon.  The  stock  book  of  every  such  corporation  shall  be  open  dally  during 
at  least  tliree  business  hours  for  the  inspection  of  Its  stockholders  and  Judg- 
ment creditors,  who  may  make  extracts  therefrom" 

— and  imposes  a  penalty  for  a  neglect  or  refusal  to  comply  with  these 
provisions. 

The  petition  upon  which  this  proceeding  was  instituted  alleges  that 
the  petitioner  is  the  proprietor,  owner,  and  holder  of  record  of  four 
shares  of  the  capital  stock  of  the  National  Park  Bank,  the  certificate 
of  ownership  bang  dated  the  1st  day  of  February,  1907;  that  the 
National  Park  Bank  is  a  corporation  organized  under  the  acts  of 
Congress  relating  to  the  establishment  of  national  banks  and  has  its 
principal  place  of  business  in  the  city  and  county  of  New  York;  that 
on  three  occasions  before  the  6th  day  of  May,  1907,  the  petitioner 
demanded  an  inspection  of  the  stock  book  of  defendant,  with  which 
demand  the  president  of  the  defendant  corporation  refused  to  coimly. 
The  first  demand  seems  to  have  been  made  on  the  18th  day  of  Feb- 
ruary, 1907,  and  on  the  6th  day  of  May,  1907,  petitioner  made  an 
absolute  demand,  which  was  refused;  whereupon  the  petitioner,  by 
notice  of  motion  dated  May  10,  1907,  applied  for  a  mandamus  de- 
manding that  the  defendant  permit  the  relator  to  have  undisturbed 
inspection  of  the  stock  book  of  the  defendant  during  at  least  three 
buaness  hours  daily. 

In  answer  to  this  application  there  were  submitted  affidavits  from 
which  it  appeared  that  the  attorney  for  the  relator  called  upon  the 
attorney  for  the  defendant  prior  to  January  1,  1906,  stating  that  he 
wished  to  inspect  and  copy  the  list  of  stockholders  of  the  National 
Paric  Bank ;  that  he  claimed  the  right  to  a  copy  of  the  list  as  a  stock- 
holder of  the  bank,  and  that  his  object  in  seeking  the  information 
was  to  purchase  stock  in  the  National  Park  Bank;  that  subsequently 
he  again  called  on  the  attorney  for  the  defendant  bank,  but  then  de- 
clined to  say  for  what  purpose  he  desired  the  list,  intimating  that  he 
was  not  acting  for  himself,  but  declined  to  say  for  whom  he  was  act- 
ing; that  he  made  subsequent  demands  upon  the  attorney  for  die 
bsmk,  but  always  refused  to  state  whom  he  represented  in  applying 
for  the  information;  that  the  relator  did  not  become  a  stockholder 
of  the  bank  until  February  1,  1907,  more  than  a  year  after  his  at- 
torney's first  application  for  leave  to  examine  and  copy  the  list  of 
stockholders;  tihat  the  petitioner  is  a  clerk  employed  by  a  law  firm 
who  is  engaged  in  collecting  and  adjusting  daims  against  banks  and 
serving  papers ;  that  he  has  acted  in  various  cases  as  plaintiff  on  as- 
signed claims  broiight  by  different  firms  of  attorneys;  and  that  the 
same  attorney  had  acted  for  others,  who  had  obtained  a  small  num- 
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ber  of  shares  of  stock  in  other  national  banks,  in  making  similar  ap- 
plications for  lists  of  stockholders  of  such  banks. 

In  the  affidavit  of  the  president  of  the  defendant  bank  it  appeared 
that  in  December,  1905,  the  present  attorney  for  the  petitioner  called 
upon  him  and  requested  an  inspection  of  the  list  of  stockholders, 
claiming  to  be  a  stockholder  or  to  represent  stockholders,  declining  to 
state,  however,  whom  he  represented  or  for  what  purpose  he  desired 
the  list  of  stockholders;  that  the  capital  stock  of  the  National  Park 
Bank  is  divided  into  30,000  shares,  of  the  par  value  of  $100  each, 
and  is  held  by  about  800  stockholders  residing  in  many  different  states 
of  the  Union  and  in  foreign  countries;  that  upon  his  knowledge  ac- 
quired as  president  of  the  defendant  bank,  and  the  nature  of  the 
stockholders  of  defendant  bank,  he  believes  and  charges  it  to.  be  the 
fact  that  the  relator  in  this  proceeding  is  not  a  bona  fide  stockholder 
of  the  bank,  and  does  not  desire  a  list  of  the  stockholders  for  any 
proper  or  legitimate  purpose,  or  for  the  protection  of  any  proper  or 
legitimate  interest  of  any  stockholder  in  the  said  bank,  but  seeks  to 
obtain  this  list  for  some  ulterior  and  improper  purpose,  which  may, 
and  probably  would,  be  detrimental  to  the  interests  of  the  stockholders 
of  the  National  Park  Bank,  and  desires  an  opportunity  to  show  that 
this  inspection  is  not  sought  for  a  legitimate  or  proper  purpose,  but 
on  the  contrary,  is  sought  for  an  improper  and  unlawful  purpose; 
that  he  therefore  desires  that  a  reference  be  ordered  to  inquire  into 
the  facts  of  the  relator's  good  faith  and  for  the  purpose  of  his  ap- 
plication and  the  bona  fides  of  the  ownership  of  the  stock,  and  if  such 
reference  is  ordered  the  defendant  will  pay  the  expenses  thereof. 
There  were  no  answering  affidavits,  and  these  allegations  remain  un- 
disputed. 

There  is  no  express  provision  of  law  authorizing  a  mandamus  to 
enforce  the  provisions  of  section  29  of  the  stock  corporation  law; 
but,  when  a  stockholder  of  a  corporation  shows  a  legal  right  to  an 
inspection  of  the  books  of  the  corporation,  he  is  entitled  to  enforce 
that  right  by  mandamus.  This  rule,  however,  is  subject  to  the  quali- 
fication that  the  granting  of  a  mandamus  is  always  in  the  judicial 
discretion  of  the  court  and  a  strict  legal  right  will  not  be  enforced 
when  it  appears  that  the  application  is  not  made  in  good  faith  for  a 
legitimate  and  proper  object.  It  is  sufficient  in  the  first  instance  to 
show  the  existence  of  a  clear  legal  right  to  the  relief  demanded; 
but  if,  in  answer  to  the  application,  facts  are  presented  to  the  court 
from  which  the  inference  can  fairly  be  drawn  that  the  application 
is  not  made  in  good  faith,  for  the  protection  of  the  applicant  or  of 
the  corporation,  but  is  made  for  some  ulterior  or  improper  purpose, 
especially  when  it  appears  that  a  small  number  of  shares  of  stock  of 
an  important  financial  corporation  have  been  acquired  for  the  express 
purpose  of  making  an  application  for  a  list  of  the  stockholders  of  the 
corporation,  which  are  not  to  be  used  by  the  owners  of  the  stock 
making  the  application,  but  for  others  whose  names  are  not  disclosed 
and  for  purposes  not  disclosed,  the  burden  is  cast  upon  the  party 
making  the  application  to  affirmatively  show  that  he  is  acting  in  good 
faith,  for  a  legitimate  purpose  and  his  own  or  the  corporation's  pro- 
tection.   In  this  case  it  appears  that  the  attorney  who  is  representing 
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the  plaintiff  had,  for  over  a  year  prior  to  the  time  when  the  relator 
acquired  his  stock,  made  persistent  demands  upon  the  president  of 
this  corporation  for  a  list  of  stockholders,  refusing  to  state  for  whom 
he  made  the  demand  or  the  object  for  which  he  required  this  informa' 
tion.  These  demands  being  refused,  there  were  purchased  four 
shares  of  stock  of  the  defen&nt  corporation,  which  were  transferred 
to  a  clerk  of  the  office  of  a  firm  of  attorneys,  who  shortly  there- 
after made  a  demand  for  ao  inspection  of  the  stock  book  as  a  stock- 
holder, persistently  refusing  to  state  the  purpose  for  which  he  de- 
sired the  information,  whether  or  not  he  was  acting  for  others,  or 
for  whom  he  was  acting.  He  was  accompanied  in  making  this  de- 
mand by  the  attorney  who  had  insisted  upon  obtaining  the  informa- 
tion for  undisclosed  clients,  and  was  represented  by  the  same  at- 
torney in  instituting  these  proceedings  to  enforce  his  rights  as  a 
stockholder.  These  facts,  I  think,  required  from  the  relator  a  free 
and  frank  disclosure  of  his  object  in  making  the  application,  the  use 
to  which  he  wished  to  put  the  information  that  he  required,  whether 
or  not  he  was  acting  on  his  own  behalf,  or  on  behalf  of  others  whose 
names  were  not  disclosed,  as  well  as  the  object  in  seeking  to  obtain 
information  to  whidi  persons  who  are  not  stockholders  are  not  entitled. 
There  is  no  question  in  this  case  of  any  misuse  of  its  corporate  fran- 
chises by  the  defendant,  and  there  is  no  fact  stated  which  shows  any 
necessity  for  the  intervention  of  the  stockholders  in  the  management 
of  the  bank.  The  application  is  based  upon  the  assertion  of  the  re- 
lator's right  as  a  stockholder  to  the  inspection  of  this  stock  book. 
The  assertion  of  the  right  is  met  by  facts  tending  strongly  to  show  that 
the  application  is  not  made  in  good  faith  by  the  petitioner,  but  that  this 
small  ntmiber  of  shares  of  stock  was  acquired  by  him  iot  the  purpose 
of  obtaining  information  which  had  been  requested  some  time  be- 
fore he  purchased  the  stock  by  an  attorney  refusing  to  state  the  names 
of  those  he  represented  or  the  purpose  for  which  he  wished  the  in- 
formation; a  situation  which,  unexplained,  if  it  did  not  justify  a 
denial  of  the  application,  at  least  required  the  court  to  refuse  it  until 
there  had  been  a  full  and  frank  disclosure  of  the  persons,  if  any,  back 
of  this  application  and  the  purposes  for  which  the  information  was 
desired.  The  courts  have  always  held  that  applications  of  this  land 
are  addressed  to  the  sound  discretion  of  the  court,  and  should  not  be 
granted  for  an  ulterior  or  improper  purpose.  In  the  Matter  of  Stein- 
way,  159  N.  Y.  260-263,  63  N.  E.  1103,  1107,  46  L.  R.  A.  461,  it  was 
said: 

"A  stockbolder  has  the  rlgbt  at  common  law  to  inspect  tbe  books  of  Us 
corporation  at  a  proper  time  and  place  and  for  a  pro{)er  purpose,  and  If  this 
right  Is  refused  by  the  oflBcers  in  charge  a  writ  of  mandamus  may  issue,  in 
the  sofmd  discretion  of  the  court,  with  suitable  safeguards  to  protect  the  in- 
terests of  all  concerned.  It  ahonld  not  be  issued  to  aid  a  blackmailer,  nor 
withheld  simply  because  the  interest  of  the  stockbolder  Is  small;  but  the 
court  should  proceed  cautiously  and  discreetly  according  to  the  facts  of  the 
particular  case.  To  the  extent,  however,  that  an  absolute  rl^t  is  conferred 
by  statute,  nothing  is  left  to  the  discretion  of  the  court;  but  the  writ  should 
Issue  as  a  matter  of  ooutse,  although  ev&i  then,  doubtless,  due  precautions  may 
be  taken  as  to  time  and  place,  so  as  to  prevent  interruption  of  business  or 
other  serious  Inoonvenienoe." 
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And  in  speaking  of  the  provisions  of  this  section  29  of  the  stock 
corporation  law  it  is  said: 

'"Bm  Btatnte  m^^ly  strengthened  the  common-law  rule  wltb  lefereoce  tD 
one  part  thereof,  and  left  the  remainder  unaffected.  It  dealt  with  bat  a  Blngle 
book.  Aa  to  that  it  amplified  the  qualified  right  prevloasly  existing,  by  mak- 
ing it  absolute  and  extending  It  to  judgment  creditors.  The  stock  book  has 
no  relaticxi  to  the  buslneaa  carried  on  by  a  corporation,  and  the  change  wu 
doubtless  made  to  oiable  stockholders  to  promptly  learn  who  are  entitled  to 
TOte  for  directors,  and  Judgment  creditors  to  learn  who  are  liable  as  stodt- 
holders  for  a  failure  to  comply  with  the  provisions  of  the  act" 

In  People  ex  rel.  Lorge  v.  Consolidated  National  Bank,  106  App. 
Div.  409,  94  N.  Y.  Supp.  173,  tiiis  court,  while  upholding  the  right 
of  a  stockholder  to  an  inspection  of  the  stock  bode  and  tiie  malang 
of  extracts  therefrom,  said: 

"Doubtless  the  court  has  power  to  withhold  an  inspection  for  an  lllegitinuite 
pnrpoee,  and  may  regulate  the  time  when  the  inspection  shall  be  made;  Bnt 
where  it  is  sought  for  a  legitimate  purpose,  and  the  application  is  made  dorlog 
business  hours,  the  right  to  such  inspection  Is  mandatory." 

While  the  Court  of  Appeals  in  the  Steinway  Case,  supra,  speaks 
of  the  absolute  right  of  a  stockholder  to  an  inspection  of  this  stock 
book  prescribed  by  section  29  of  the  stock  corporation  law,  I  do  not 
think  it  was  intended  to  hold  that  the  court  had  no  discretion  to  re- 
fuse a  mandamus,  where  the  application  was  not  made  in  good  faith, 
but  for  an  ulterior  purpose,  and  to  aid  undisclosed  persons  in  undis- 
closed schemes  against  a  corporation.  Where  facts  are  stated  which 
justify  an  inference  that  the  application  is  not  made  in  gfood  f^th, 
for  the  protection  or  purposes  of  the  applicant,  but  for  the  benefit 
of  undisclosed  persons  for  tmdisclosed  purposes,  the  court  has  power, 
and  should,  before  granting  the  application,  at  least  require  the  ap- 
plicant to  frankly  state  whether  or  not  he  is  acting  at  the  instigation 
of  others,  who  are  undisclosed,  and  the  purpose  for  which  the  applica- 
tion is  made.  This  may  be  accomplished  by  requiring  the  relator  to 
submit  replying  affidavits  or  appointing  a  referee  to  take  proof  of 
the  facts  and  report  to  the  court. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements  to  the  prevailing  party  by  the  final  order, 
and  the  case  remitted  to  the  Special  Term  for  further  action  in  ac- 
cordance with  the  views  here  expressed. 

PATTERSON,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  con- 
cur. 

HOUGHTON,  J.  (dissenting).  I  agree  that  the  rule  should  be  as 
stated  by  Mr.  Justice  INGRAHAM;  but  it  seems  to  me  the  Legis- 
lature has  made  it  different,  and  the  remedy  is  with  it  rather  than 
the  courts.  Section  29  of  the  stock  corporation  law  provides  that 
the  stock  bode  of  every  stock  corporation  "shall  be  open  daily  dur- 
ing at  least  three  business  hours  for  the  inspection  of  its  stockholdfrs 
and  judgment  creditors."  Of  course,  this  privil^^e  is  granted  to  a 
small  stockholder,  as  well  as  to  a  large  one.  The  bald  right  to  in- 
spect is  given,  and  the  statute  makes  no  mention  of  his  motive  in 
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exercising  that  right  He  has  it  because  of  his  ownership  of  the 
stodc  The  statute  gives  him  no  right  to  inspect  the  general  business 
books  of  the  corporation,  and  his  right  to  such  an  inspection  comes 
from  the  ccHnmon  law,  and  is  discretionary,  and  good  motive  toward 
the  corporation  must  exist.  With  respect  to  inspection  of  the  stock 
book,  however,  the  Legislature  has  seen  fit  to  give  him  an  absolute 
nglit  of  inspection,  and  I  understand  the  decisions  to  be  that  his  mo- 
tive in  exercising  that  privilege  is  immaterial.  Matter  of  Steinway, 
159  N.  Y.  260,  63  N.  E.  1103,  45  L.  R.  A.  461;  People  ex  rel.  Clason 
V.  Nassau  Ferry  Co.,  86  Hun,  128,  33  N.  Y,  Supp.  244;  People  ex 
rel.  Gunst  v.  Goldstein,  37  App.  Div.  560,  66  N.  Y.  Supp.  306;  Peo- 
ple ex  reL  Callanan  v.  K.,  etc,  R.  R.  Co.,  106  App.  Div.  360,  94  N. 
Y.  Supp.  555;  People  ex  rel.  Fennelly  v.  Amalgamated  Copper  Co., 
110  App.  Div.  892,  96  N.  Y.  Supp.  1141,  affirmed  184  N.  Y.  673,  77 
N.  E.  1193 ;  Same  v.  United  Copper  Co.,  110  App.  Div.  892,  96  N. 
Y.  Supp.  1141,  affirmed  184  N.  Y.  578,  77  N.  E.  1194. 

In  the  Amalgamated  Copper  Case,  supra,  the  relator  owned  2 
shares,  of  $100  each,  out  of  $155,000,000  and  the  order  directing  a  man- 
damus to  compel  inspection  of  the  stock  book  was  affirmed  by  this 
court  and  the  Court  of  Appeals,  in  spite  of  voluminous  allegations 
that  the  inspection  was  desired  from  selfish  and  improper  motives; 
and  the  United  Copper  Case,  supra,  presented  substantially  the  same 
facts  and  was  similarly  decided.  However  bad  the  rule  may  be,  I 
can  hardly  see  how  the  decisions  and  the  statute  can  be  ignored.  It 
does  not  seem  to  me  to  be  an  answer  to  say  that  the  issuing  of  a 
mandamus  is  discretionary,  and  hence  discretion  will  be  exercised 
against  a  stockholder  with  a  bad  motive.  If  he  has  the  right,  irrespec- 
tive of  motive,  there  is  no  room  for  the  exercise  of  discretion. 

The  relator  was  clearly  within  his  statutory  rights,  and  the  court 
below  simply  followed  tiie  statute,  and  I  think  its  order  ^ould  be 
affirmed. 


022  App.  Div.  602.) 

In  re  ORANT. 

<8apraiw  Ooort,  AppeUate  DlvlBlon,  First  Department     December  6,  1007.) 

BuUUIUia  ARD  ADMINIBTBATOBV— TncPORABT  ADXINISTBATOS  —  AOCOURTINa — 

LiABiuTr  or  Subriks— Mattebs  Oooubbiro  Pbiob  to  B^RKmHiP. 

▲  surety  on  tbe  bond  of  a  temporary  administrator  who  replaced  a  for- 
mer nuety  was  entitled.  In  a  proceeding  to  charge  tbe  administrator  with 
a  devastavit  of  tbe  estate  in  regard  to  a  stock  exchange  seat  to  show  that 
if  there  was  such  a  devastavit  It  took  place  prior  to  tbe  time  he  became  a 
■orety,  and  for  that  purpose  have  the  account  filed  by  the  temporary  ad- 
ministrator refened  ba<A  to  tbe  referee  to  whom  It  was  originally  referred^ 
to  admit  evidoice  in  relation  to  the  Stodc  Excliange  seat  controversy. 

Appeal  from  Surrogate's  Court 

Proceedings  for  the  judicial  settlement  of  the  accounts  of  Frederic 
Grant  as  temporary  administrator  of  James  Grant,  deceased.  From 
in  order  of  the  Surrogate's  Court  denying  a  motion  of  a  surety  on  the 
bond  of  the  accounting  temporary  administrator  to  amend  an  order 
referring  back  the  account  filed  by  the  temporary  administrator  to  a 
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referee  to  whom  it  was  originally  referred,  said  stirety  appeals.    Mod- 
ified. 

Argued  before  PATTERSON,  P.  J.,  and  McIvAUGHLIN,  IN- 
GRAHAM,  HOUGHTON,  and  SCOTT,  JJ. 

Richard  O'Gorman,  for  appellant 
Arthur  I/.  Marvin,  for  respondent 

McLaughlin,  J.  James  Grant  died  on  the  22d  of  April,  1895, 
leaving  a  last  will  and  testament,  which  was  on  the  29th  of  November 
of  the  same  year  admitted  to  probate,  and  letters  testamentary  issued 
to  the  executors  therein  named.  A  contest  was  had  over  the  admis- 
sion of  the  will  to  probate,  pending  which  temporary  letters  of  admin- 
istration were  issued  to  Frederic  Grant,  a  brotiier  of  the  intestate ;  he 
having  given  a  bond  with  the  American  Surety  Company  as  surety. 
On  December  7,  1895,  the  temporary  administrator  filed  his  accounts 
in  the  Surrogate's  Court,  but  which  did  not  include  a  seat  in  the  New 
York  Stock  Exchange,  which  stood  in  the  name  of  the  deceased,  and 
which  it  was  claimed  was  an  asset  of  his  estate.  Objection  was  made 
to  his  accounts  upon  this  as  well  as  upon  other  grounds.  About  this 
time  the  American  Surety  Company  applied  to  be  released  from  its 
bond.  The  objections  made  to  the  accounts  were  referred  to  a  referee, 
but  all  of  them  seem  to  have  been  then  or  thereafter  withdrawn,  ex- 
cept the  one  relating  to  the  Stock  Exchange  seat.  While  the  proceed- 
ing was  pending  before  the  referee,  and  in  November,  1896,  some- 
thing over  ja  year  after  the  accounts  were  filed,  the  American  Surety 
Company  was  released  and  a  new  bond  given  in  the  sum  of  $20,000. 
One  of  the  sureties  upon  the  new  bond  was  this  appellant  He  was 
not  nominally  a  party  to  the  proceeding  before  the  referee,  and  had 
no  notice  thereof,  except  so  far  as  the  same  may  be  inferred  from  the 
fact  that  he  took  the  place  of  the  American  Surety  Company.  The 
referee  on  the  12th  of  April,  1897,  filed  his  report,  in  which  he  held 
that  the  temporary  administrator  should  be  charged  with  the  value  of 
the  seat  on  the  Stock  Exchange  which  he  fixed  at  $18,000.  His  report, 
however,  was  not  confirmed;  the  surrogate  denying  a  motion  for 
that  purpose,  and  directing  that  the  matter  be  sent  bade  to  the  referee 
"for  the  purpose  of  taking  such  proper  and  legal  testimony  as  may 
be  offered  in  support  of  the  temporary  administrator's  claim  that  the 
seat  in  the  New  York  Stock  Exchange,  for  which  a  certificate  stood 
in  the  name  of  the  testator  at  the  time  of  his  death,  is  in  fact  a  firm, 
and  not  an  individual  asset."  This  order  was  made  in  April,  1898, 
and  thereafter  no  proceedings  were  taken  before  the  referee  until 
March,  1906,  when  the  attorney  for  the  contestant  in  tiie  Surn^te's 
Court  served  a  notice  of  heanng.  In  July,  1906,  the  appellant  ob- 
tained permission  from  the  Surrogate's  Court  to  intervene  as  a  party 
to  the  proceeding,  and  the  following^  October  an  attempt  was  made  to 
bring  on  the  hearing  before  the  referee,  when  the  appellant  obtained 
a  stay,  and  moved  tiiat  the  order  referring  back  the  accounts  to  the 
referee  be  amended  so  as  to  admit  evidence,  not  only  in  regard  to  the 
Stock  Exchange  seat,  but  also  as  to  any  matter  which  the  parties  misjlit 
think  material  upon  any  of  the  issues  raised  by  the  objections  to  the 
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accounts.  The  motion  was  denied ;  and  it  is  from  this  order  that  the 
present  appeal  is  taken. 

I  think  tiie  order  was  properly  denied  as  to  all  matters,  except  those 
relating  to  the  Stock  Exchange  seat,  the  sale  and  disposition  of  that, 
and  the  proceeds  derived  therefrom.  The  appellant,  being  one  of  the 
sureties  upon  the  bond  of  the  temporary  administrator,  if  there  has 
been  a  devastavit  of  the  estate,  so  far  as  the  Stock  Exchange  seat  is 
concerned,  or  tiie  proceeds  derived  from  the  sale  of  the  same,  ought  to 
be  afforded  an  opportunity  of  proving  that  it  took  place  prior  to  the 
time  he  became  a  surety;  otherwise,  he  might  be  diarged  with  such 
loss,  when,  in  fact,  it  occurred  prior  to  the  time  he  beome  a  surety. 
To  this  extent  the  order  appealed  from  should  be  modified. 

As  to  the  other  objections  made  to  the  accounts,  and  which  were 
withdrawn,  the  order  is  right.  The  accounts  of  the  temporary  admin- 
istrator were  filed  nearly  12  years  ago,  and  the  appellant  became  a 
santy  nearly  10  years  ago.  No  facts  are  stated  which  would  have 
justified  tiie  surrogate  in  opening  up  the  entire  accounts  when  the  ob- 
jections which  had  been  originally  filed  had  been  withdrawn. 

The  order  appealed  from,  therefore,  should  be  modified  as  stated  in 
this  opinion,  and,  as  thus  modified,  affirmed  without  costs  to  either 
party.    All  concur. 

(122  App.  DiT.  552.) 

DONOHUB  T.  BRAAy. 

(8uprem«  Oonrt,  Ai>peIIate  DtvlalOQ,  First  Department     December  6,  1907.) 

NcauoKnoK— CoHTBiBxrroBT  NxauaEROS— Etidxncs. 

In  an  action  against  the  proprietor  of  a  saloon  for  the  death  of  a  cua^ 
Knuer  who  fell  down  an  elevator  shaft  <m  the  premises,  evidence  held  to 
■bow  contributory  negligence. 
[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  87,  Negligence,  |  274.] 
Langblin,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Loretta  M.  Donohue,  as  administratrix  of  the  estate  of 
Thomas  Donohue,  deceased,  against  Charles  Braaf.  Appeal  by  de- 
fendant from  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Carl  Schurtz  Petrasch,  for  appellant 

George  Gordon  Battle,  for  respondent 

INGRAHAM,  J.  The  plaintiff's  intestate  died  as  the  result  of 
injuries  sustained  by  falling  down  an  elevator  shaft  on  the  premises 
of  defendant  in  the  city  of  New  York.  The  defendant  was  the  propri- 
etor of  a  hotel,  in  which  there  was  a  saloon  on  the  ground  floor.  On 
Saturday,  the  17th  of  March,  1906,  between  11  and  12  o'clock  at 
night,  the  deceased,  with  a  companion,  went  to  this  saloon.  After 
staying  there  about  15  or  20  minutes,  they  started  to  leave  by  the 
public  entrance  by  which  they  had  entered,  when  the  barkeeper  told 
them  that  the  saloon  was  closed,  and  they  would  have  to  go  out 
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through  the  rear  of  the  building.  The  barkeeper  then  led  the  way 
towards  the  rear  of  the  saloon,  and  opened  a  door  through  which 
the  deceased  and  his  companion  passed,  the  barkeeper  following 
them.  This  door  entered  into  what  was  to  be  a  dining  room,  but 
which  was  then  being  repaired.  The  deceased  led  the  way  into  this 
room,  followed  by  his  companion  and  by  the  barkeeper,  who  ap- 
pears to  have  been  about  15  feet  behind.  Passing  through  this  room, 
between  the  scaffolding  and  partitions  in  the  course  of  erection,  the 
deceased  and  his  ctMnpanion  came  to  two  doors,  the  approach  to 
which  was  up  two  or  three  steps,  and  as  to  one  of  which  the  deceased's 
companion  testified  that  it  had  the  appearance  of  being  an  elevator 
door.  This  door  was  partly  constructed  of  glass,  through  which  a 
light  was  shining,  while  on  the  left  of  this  door  was  an  ordinary 
door.  The  door  which  had  the  appearance  of  being  an  elevator  door 
opened  directly  to  the  north,  while  the  other  door  opened  towards 
the  west.  There  was  an  electric  light  lighted  in  this  room,  and  the 
deceased's  companion  testified  that  both  doors  were  plainly  visible. 
The  deceased  approached  the  door  through  which  a  light  was  shin- 
ing with  his  head  turned  towards  his  companion,  who  was  follow- 
ing, and  talking  and  laughing  with  him.  As  he  approached  the  door 
and  put  his  hand  upon  it,  the  barkeeper  shouted:  "Don't  go  out 
that  way."  The  deceased,  however,  in  some  way  opened  the  eleva- 
tor door,  stepped  into  the  elevator  shaft,  fell  to  ^e  bottom,  and  was 
killed.  An  examination  of  this  door  disclosed  that,  although  there 
was  a  hasp  so  constructed  that  if  the  hasp  caught  the  door  could  be 
only  opened  from  the  inside  of  die  elevator  shaft,  for  some  reason 
the  hasp  had  not  caught,  and  tiie  door  could  be  opened  from  the  out- 
side by  pushing  it  to  cme  side.  The  court  submitted  the  question  as 
to  the  defendant's  negligence  and  the  freedom  of  the  deceased  from 
contributory  negligence  to  the  jury,  who  found  a  verdict  for  the, 
plaintiff. 

I  do  not  think  there  was  evidence  of  the  defendant's  negligence. 
The  door  was  not  open.  There  was  not  such  an  absence  of  light  that 
a  person  walking  through  this  room  could  not  see  the  situation. 
There  was  no  invitation  by  the  defendant  to  open  the  door  and  walk 
into  the  elevator  shaft,  and,  as  the  elevator  shaft  was  lighted,  as  soon 
as  the  door  had  been  opened  the  fact  that  this  was  not  a  means  of 
exit  to  the  street  must  have  been  apparent.  The  defendant  could 
not  have  anticipated  that  a  person  walking  through  this  room  would 
open  this  elevator  door  and  walk  into  the  elevator  shaft,  which  was 
lighted  and  the  danger  of  which  was  apparent.  But,  whatever  may 
be  said  .as  to  the  defendant's  negligence,  it  is  quite  clear  that  the  de- 
ceased was  guilty  of  contributory  negligence.  He  approached  a  door 
which  had  the  appearance  of  being  the  door  of  an  elevator  through 
which  there  was  a  light  shining,  opened  the  door  with  his  head  turned 
over  his  shoulder,  so  that  he  could  not  see  where  he  was  gCMng,  and 
stepped  into  a  lighted  elevator  shaft  without  looking.  The  slightest 
attention  to  the  door  before  he  attempted  to  open  it,  or  looking  after 
he  opened  the  door,  and  before  he  stepped  in,  would  have  apprised 
him  of  the  situation  and  prevented  the  accident.  Certainly  nothing 
in  the  situation  prevented  the  deceased  from  seeing  where  he  was 
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{[oing  or  distracted  his  attention  in  such  a  way  as  to  excuse  him  from 
lodang.  If  the  deceased  had  shown  the  slightest  care  in  examining 
Ae  door  he  was  about  to  enter,  either  before  or  after  he  had  opened 
it,  or  had  waited  until  he  could  have  heard  the  warning  of  the  bar- 
keeper who  was  following  him,  the  accident  would  have  been  avoided. 
The  evidence  of  the  witnesses  for  the  plaintiff  and  defendant  was  that 
there  was  plenty  of  light  to  see  the  two  (joors,  and  certainly,  under 
such  circtmistances,  a  person  was  not  justified  in  opening  a  door  and 
walking  through  it  without  taking  the  slightest  care  to*  see  what  was 
on  the  other  side. 

The  case  of  Camp  v.  Wood,  76  N.  Y.  92,  32  Am.  Rep.  282,  is  not 
at  all  in  point.  There  the  proprietor  of  a  hotel  rented  a  large  room 
in  the  hotel  for  a  ball,  to  which  anybody  paying  the  price  of  admis- 
sion was  admitted.  On  the  way  to  the  ballroom  there  was  a  door 
opening  out  on  the  top  of  an  awnmg,  which  was  unguarded.  A  per- 
son attending  the  ball  started  to  go  into  the  street,  mistook  this  open 
door  for  the  street  door,  walked  through  it,  fell  off  the  awning  into 
the  street,  and  was  injured.  A  recovery  in  that  case  was  sustained, 
upon  the  |^ound  that  it  was  negligence  to  leave  a  door  which  persons 
not  fomiliar  with  the  premises  might  in  the  nighttime  mistake  for 
the  door  into  the  street  open.  In  ti^is  case  the  door  was  closed,  and, 
ior  the  deceased  to  go  through  it,  it  was  necessary  that  he  should 
open  it,  and,  when  he  opened  it  and  walked  through  without  looking 
to  see  where  he  was  going,  when  there  was  plenty  of  light  for  him 
to  see,  it  is  quite  clear  that  the  accident  was  the  result  of  his  neg- 
ligence, for  whidi  neither  he  nor  his  personal  representatives  could 
recover. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

PATTERSON,  P.  J.,  and  CLARKE  and  SCOTT,  JJ.,  concur. 
LAUGHLIN,  J.,  dissents. 


STBMMISR^AN  y.  KEfLLT. 
<Sni;>reme  Ooort,  Apellate  Division,  First  Department    December  6,  1907.) 
L  FLBAonie— DmnBsira  Dkrnbes— Bxtkbehok  noM  Ork  Pabaqbaph  to  An- 

OIBKB.  , 

An  allegation  In  separate  defenses  tbat  defendant  "realleges  all  that  he 
has  hereinbefore  alleged"  Incorporates  affirmative  defenses  theretofore  al- 
leged In  the  answer. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  89,  Pleading,  |  1^.] 

3L  SaI^KS— PKBrORHARCS. 

In  an  action  for  breach  of  contract  hj  defendant  to  purchase  asphalt 
frran  plaintiff's  assignor,  It  Is  a  good  defense  that  plalntiCTs  assignor 
failed  to  tender  delivery  of  the  asphalt,  and  that  plalntlft's  assignor  had 
DO  asphalt  meeting  the  requirements  of  the  contract  which  It  could  tender 
■or  deliver. 

lEd.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  43,  Sales,  |  360.] 
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8.  PUCADINO— MonoR  TO  Stbikx. 

Ttae  objection  that  a  defense  Is  Improperly  incorporated  In  the  several' 
separate  defenses  of  an  answer  should  be  raised  by  motion  to  strike. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  89,  Pleading,  f  1102.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  C.  Stemmerman  against  William  Kelly.  From 
interlocutory  judgment  overruling  his  demurrer  to  certain  defenses 
of  defendant's  answer,  plaintiff  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN,  LAM- 
BERT, LAUGHLIN,  and  HOUGHTON,  JJ. 

Henry  B.  Johnson,  for  ap{>ellant. 

George  W.  Titcomb,  for  respondent 

HOUGHTON,  J.  The  plaintiff's  complaint  contains  two  counts 
for  an  alleged  breach  of  contract  by  defendant  to  purchase  asphalt 
from  his  assignor,  the  Densmore-Stabler  Refining  Company.  The 
defendant's  answer  contains  specific  and  general  denials  sufficient  to 
put  the  plaintiff  to  proof  of  breach  of  the  contract.  The  second  sep- 
arate defense  alleges  that,  to  the  knowledge  of  plaintiff's  assignor,, 
the  contract  which  defendant  entered  into  with  it  was  made  by  de- 
fendant as  the  agent  of  the  asphalt  construction  company,  and  that 
it  was  intended  to  be  and  was  treated  as  a  contract  of  the  latter  com- 
I>any.  The  third  separate  defense  purports  to  set  forth  that,  plain- 
,  tiff's  assignor  knowing  that  defendant  was  agent  and  was  to  receive 
a  benefit  from  such  contract,  to  the  detriment  of  the  asphalt  con- 
struction company,  the  same  was  against  public  policy  and  void.  The 
sixth  separate  defense  sets  forth  that  the  asphalt  to  be  furnished  was 
to  be  such  as  was  acceptable  to  the  authorities  of  the  borough  of 
Manhattan  for  the  making  of  asphalt  pavement,  and  that  plaintiff's 
assignor  well  knew  that  the  same  was  to  be  used  for  that  purpose, 
and  that  that  furnished  was  unsuitable  therefor  after  May,  1904. 
At  the  beginning  of  each  separate  defense,  the  defendant  avers  that 
he  "realleges  all  that  he  has  hereinbefore  alleged."  The  plaintiff  has 
demurred  to  these  second,  third,  and  sixth  separate  defenses,  on  the 
ground  that  each  is  insufficient  in  law  upon  its  face  to  constitute  a 
defense,  and  such  demurrer  has  been  overruled. 

Assuming,  as  we  do,  that  defendant's  general  denials  of  the  com- 
plaint are  not  incorporated  in  his  several  separate  defenses  by  the 
use  of  the  expression  that  he  "realleges  all  that  he  has  hereinbefore 
alleged,"  because  "allegations"  do  not  strictly  embrace  "denials,"  still 
the  langu^e  does  incorporate  affirmative  defenses  theretofore  al- 
leged in  the  answer.  Searching  the  answer,  we  find  that  the  defend- 
ant affirmatively  pleads  that  plaintiff's  assignor  failed  to  tender  de- 
livery of  the  asphalt  for  failure  to  accept  which  damages  are  claim- 
ed, and  that  plaintiff's  assignor  had  no  asphalt  meeting  the  require- 
ments of  the  contract,  which  it  could  tender  or  deliver.  This  is  af- 
firmative allegation  in  defense  of  plaintiff's  whole  cause  of  action, 
which  defendant  by  his  language  has  incorporated  into  his  separate 
defenses.  Plaintiff  cannot  therefore  properly  demur  to  such  defenses 
on  the  ground  that  they  are  insufficient  in  law.    They  contain  a  dt~ 
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fense  to  plaintiff's  cause  of  action.  If  that  defense  was  improperly 
incorporated  in  the  several  separate  defenses,  plaintiff  should  have 
made  a  motion  to  strike  it  out  before  demurring.  Uggla  v.  Brokaw, 
77  App.  Div.  310,  79  N.  Y.  Supp.  244. 

It  follows,  therefore,  that  the  demurrers  were  properly  overruled, 
and  the  interlocutory  judgment  should  be  affirmed,  with  costs,  with 
leave  to  the  plaintiff  to  withdraw  his  demurrer  and  plead  over  upon 
payment  of  costs.    All  concur. 


ROSS  ▼.  McGALDIN. 

(Bapreme  Court,  Appellate  DiTlslon,  Second  Department.    December  5,  190T.) 

1.  DiBUBSAi/— Aonon  on  Wbono  Oaxbndab. 

A  complaint  that  states  any  cause  of  action,  legal  or  equitable,  cannot 
be  dlsmlmed  on  Its  face  or  because  the  cause  is  on  the  wrong  calendar. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  toL  17,  Dismissal  and 
Nonsuit,  I  111.] 

Sl  Jvkt— Waives  or  Rioht  to  Tbial  Bt. 

Under  the  express  provisions  of  Code  Civ.  Proc.  i  1009,  unless  a  party 
claim  hl8  riglit  to  a  jury  trial  before  any  evidence  is  received,  he  waives 
It 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  31,  Jury,  |  103V^.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  J.  Stewart  Ross  against  James  McCaldin.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

James  Troy,  for  appellant 
J.  Stewart  Ross,  pro  se. 

GAYNOR,  J.  There  was  no  question  made  at  the  trial  but  that 
die  complaint  stated  a  cause  of  action.  It  was  only  claimed  by  the  de- 
fendant's counsel  when  the  case  was  reached  for  trial  that  the  com- 
plaint did  not  state  an  equitable  but  a  common-law  cause  of  action, 
whidi  seems  to  be  the  case.  Why  he  called  attention  to  this  is  not 
apparent,  for  he  expressly  said  the  court  could  not  dismiss  the  com- 
plaint for  that  reason;  which  was  entirely  correct,  for  a  complaint 
that  states  any  cause  of  action,  legal  or  equitable,  cannot  be  dismissed 
on  its  face,  or  because  the  cause  is  on  the  wrong  calendar.  If  it  could 
not  be  dismissed  it  certainly  had  to  be  tried,  and  the  only  question 
therefore  was  whether  it  should  be  tried  by  a  judge  alone  or  with  a 
jury.  Unless  a  party  claim  his  right  to  a  jury  trial  before  any  evi- 
dence is  received  he  waives  it  (Code  Civ.  Proc.  §  1009;  McKeon  v. 
See,  61  N.  Y.  300, 10  Am.  Rep.  6-59)  and  that  is  the  case  of  the  defend- 
ant here,  for  the  defendant  did  not  claim  the  right  to  a  jury  trial.  In- 
asmuch as  a  jury  trial  was  waived,  it  does  not  matter  what  was  the 
kind  of  action  pleaded  and  proved.  It  could  not  be  dismissed  at  the 
dose  for  being  a  conmion-law  action.    The  plaintiff  had  the  right  to  re- 
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cover  on  it  whether  it  was  in  equity  or  at  common  law.    It  therefwe 
does  not  matter  whether  it  was  the  one  or  the  other. 
The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  coacnr.  Rich,  J.,  concnrs  In  aeparate- 
<H>inIon. 

RICH,  J.  The  sole  question  is  whether  the  Special  Term  erred  in- 
trying  the  action  as  one  in  equity,  and  is  presented  by  the  defendant's- 
exception  to  the  refusal  to  dismiss  the  cc»nplaint  upon  the  ground  that 
it  did  not  allege  or  the  evidence  establish  an  equitable  cause  of  action ;. 
that  both  the  pleading  and  proofs  disdosed  that  the  plaintiff  had  an 
adequate  remedy  at  law. 

It  was  too  late  to  raise  this  question  at  the  trial.  Such  objection' 
was  not  taken  by  the  answer.  On  the  contrary,  the  defendant,  after 
alleging  the  facts  regarded  most  favorable  to  himself,  demanded  af- 
firmative equitable  relief,  and  thus  brought  himself  within  the  rule  de- 
clared in  Crisfield  v.  Murdock,  127  N.  Y.  315,  27  N.  E.  1046,  and  Gage 
v.  Lippman,  12  Misc.  Rep.  93,  33  N.  Y.  Supp.  59,  in  the  former  of 
which  Judge  Parker  said: 

"On  the  trial  the  point  was  made  tbat  the  plaintiff  ought  not  to  maintain  fhls 
rait  because  he  had  an  adequate  remedy  at  law ;  and  it  Is  again  urged  on  thl» 
appeal.  In  the  answera  of  the  sereral  defendants,  no  such  objection  was  made. 
Ctai  the  contrai7,  each  defendant,  after  setting  forth  the  facts  deemed  the 
most  favorable  to  his  ixwltlon,  demanded  equitable  relief.  The  parties  having 
thus  submitted  to  the  JnrlsdictioD  of  the  court,  It  was  too  late  to  take  the- 
objection  on  the  trial  tbat  the  plaintiff  had  a  remedy  at  law.  •  *  *  Whetl>- 
er  the  objection,  if  aeasonably  taken,  could  have  been  made  available,  need  not 
tlierefore  be  considered." 

In  the  Gage  Case,  Judge  Bischoff,  writing  for  the  court,  says: 

"As  to  the  contention  that  the  plaintiffs  had  an  adequate  remedy  at  law,, 
viewed  apart  from  the  effect  of  the  findings  made,  it  is  only  to  be  said  that  the 
defendants  not  only  failed  to  plead  tbls  defense,  which  was  essential  (Os- 
trander  v.  Weber,  114  N.  T.  102,  21  N.  B.  112;  Town  of  Mentz  v.  Oook,  108  N. 
Y.  607,  15  N.  B.  541),  but  actually  submitted  the  case  to  the  equity  side  of  the 
court  for  determination,  tbegr  tliemseives  praying  for  affirmative  equitable  re- 
lief in  the  form  of  a  decree  against  the  plaintiffs  for  npedtlc  performance." 

In  the  case  at  bar  the  defendant  demanded  a  decree  adjudicating 
that  the  promissory  notes  alleged  in  the  complaint  were  obtained  by 
force  and  duress  and  consequently  void.  The  judgment  must  be  af- 
firmed, with  costs. 


(56  Misc.  Rep.  250.) 

PEX)PLB  V.   SEWBLIi. 

(Ddaware  Oonnty  Court    October,  1907.) 

OanaNAi.  Iaw— LnoTATions— Absenox  fsou  State.' 

Code  Cr.  Proc.  f  14S,  limiting  the  time  for  filing  indictments,  and  pro> 
vldlng  tbat  no  time  during  which  defendant  la  not  an  inlubltant  of  the- 
state,  or  usually  resident  therein,  or  in  personal  attendance  on  busineea 
within  the  state,  Is  a  part  of  the  Umitaticoi,  applies  where  defendant  was 
in  the  state  wboi  the  crime  was  committed. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  14,  Criminal  Law,  f 
277.] 
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Hubert  S.  Sewell  was  indicted  for  crime,  and  moved  to  dismiss. 
Motion  denied. 

Alexander  Neish,  Dist.  Atty.,  for  the  People. 
W.  F.  White,  for  defendant. 

GRANT,  J.  The  indictment  was  found  by  the  grand  jury  of  Dela- 
ware county  on  the  21st  day  of  May,  1906,  and  recites  that  the  acts 
constituting^  the  crime  charged  were  committed  on  or  about  February 
10,  1899.  The  defendant  moved  to  (Usmiss  the  indictment  upon  the 
grounds:  First,  that  five  years  had  elapsed  after  the  alleged  crime 
was  committed  and  before  the  indictment  was  found;  and,  second, 
that  improper  evidence  was  received  before  the  grand  jury. 

To  determine  the  questions  involved  in  this  case  necessitates  a  con- 
struction of  sections  142  and  143  of  the  Code  of  Criminal  Procedure, 
which  are  as  follows: 

"Sec.  142.  Lilmltatlon  of  fire  years. — ^An  Indictment  for  a  felony,  other  than 
murder,  most  be  found  within  five  years  after  its  commlBslon,  except  where 
a  leas  time  la  prescribed  by  statute.  And  an  Indictment  for  a  misdemeanor 
must  be  found  within  two  years  after  Its  commission. 

"Sec.  1^  Defendant  out  of  state. — If,  when  the  crime  is  committed,  the 
defendant  be  oat  of  the  state,  the  Indictment  may  be  found  within  the  term 
berein  limited  after  his  coming  within  the  state;  and  no  time  daring  which 
the  defendant  is  not  an  Inhabitant  of,  or  usually  resident  within,  the  state, 
or  aaaaliy  in  personal  attendance  upon  business  or  employment  within  the 
states  Is  part  of  the  limitation.'' 

The  position  of  the  defendant  is  that  the  exception  contained  in 
section  143,  relating  to  absence  from  the  state,  only  applies  to  cases 
where  the  defendant  is  out  of  the  state  when  the  crime  is  committed, 
and  has  no  application  to  cases  where  the  defendant  was  in  the  state 
when  the  crime  was  committed.  The  district  attorney,  answering  the 
contention  of  the  defendant's  attorney,  urges  that  the  absence  from 
the  state,  mentioned  in  section  143,  has  a  general  application  to  all 
crimes,  not  only  those  mentioned  in  section  143,  but  those  mentioned 
in  section  142  as  well.  The  question  seems  to  be  a  new  one,  and  I 
have  been  unable  to  find  any  case  reported  which  sheds  any  light, 
unless  it  may  be  the  case  of  People  v.  Linderbom,  23  Misc.  Rep.  428, 
62  N.  Y.  Supp.  101,  in  which  Mr.  Justice  Fursman,  in  writing  the 
opinion,  in  effect  held  that  the  exceptions  contained  in  section  143 
had  a  general  application  to  all  cases ;  but,  as  the  questions  involved 
in  the  case  under  consideration  were  not  in  the  case  decided,  I  do  not 
consider  it  controlling,  hence  it  is  necessary  to  examine  sections  142 
and  143,  and,  if  possible,  ascertain  their  meaning. 

Under  the  criminal  statute  relating  to  limitatigns,  as  it  existed  prior 
to  the  enactment  of  the  Code  of  Criminal  Procedure  in  1881,  what 
Me  now  sections  141,  142,  and  143  were  embodied  in  a  single  sec- 
tion, under  which  there  could  be  no  question  but  that  absence  from 
the  state  would  prevent  the  statute  of  limitations  from  running ;  and 
whether,  by  the  codification  of  this  provision,  dividing  the  former 
section  into  separate  sections,  separately  numbered  and  with  separate 
headings,  the  Legislature  intended  to  establish  a  different  rule,  must 
be  determined  from  an  examination  of  these  sections.    It  will  be  ob- 
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served  that  section  143  commences  with  the  conjunctive  words  "if, 
when,"  showing  it  to  be  a  dependent  sentence,  depending  upon  some- 
thing that  has  preceded  it  to  determine  its  meaning.  Another  reason 
why  it  would  seem  to  be  clear  that  section  143  was  not  an  independent 
sentence,  but  dependent  upon  section  142,  is  the  fact  that  the  limita- 
tion period  is  alone  mentioned  in  section  142,  yet  in  section  143  the 
words,  "within  the  term  herein  limited,"  are  used,  which  must  refer 
to  the  term  mentioned  in  section  142.  From  these  facts,  it  would 
seem  to  be  clear  that  the  codifiers  intended  that  title  II  of  the  Code 
of  Criminal  Procedure,  relating  to  the  time  of  commencing  criminal 
actions,  should  be  considered  the  same  as  a  single  section,  or,  in  any 
event,  as  relating  to  a  single  subject-matter;  and,  if  such  was  their 
intention,  as  it  would  seem  to  be,  it  is  apparent  that  the  clause,  "and 
no  time  during  which  the  defendant  is  not  an  inhabitant  of,  or  usually 
resident  within,  the  state,  or  usually  in  personal  attendance  upon  busi- 
ness or  employment  within  the  state,  is  a  part  of  the  limitation,"  ap- 
plies, not  only  to  section  143,  but  to  section  142  also,  and  in  such  event 
the  indictment  was  found  in  due  time. 

I  have  also  examined  the  evidence  taken  before  the  grand  jury  when 
the  case  was  before  it  for  consideration,  and  do  not  find  ^y  illegal 
evidence  which  would  warrant  the  dismissal  of  the  indictment 

Motion  to  dismiss  the  indictment  is  therefore  denied. 

Motion  denied. 


<Q6  Mlac.  B«p.  2M.) 

COOK  T.  OOOK  et  al. 

(Cbautauqua  County  Court    October,  1907.) 

JnsTicEs  or  thk  Pkacb— JuBisoionon. 

Where  complaint  In  an  action  In  a  Jostlce  coort  demands  Judgment  tor 
$800,  a  judgment  tor  |100  must  be  roTersed^  under  Code  Civ.  Proc.  f  2882, 
limiting  the  Jurisdiction  of  the  Justice  In  action  tor  breach  of  contract  to 
an  amount  not  exceeding  $200,  though  the  question  of  Jurisdiction  was 
not  raised  In  the  court  below. 

[Ed.  Note. — ^For  cases  In  point  see  Cent  Dig.  voL  31,  Justices  of  the 
Peace,  I  21&] 

Appeal  from  Justice  Court 

Action  by  Edward  Cook  against  Fred  Cook  and  William  Stevens. 
From  a  judgment  for  plaintiff  rendered  by  a  justice,  defendants  ap- 
peal.   Reversed. 

A.  F.  Jenks,  for  appellants. 
T.  W.  Schiller,  for  respondent 

OTTAWAY,  J.  Tliis  action  was  brought  in  Justice's  Court.  The 
complaint  demanded  judgment  for  the  sum  of  $300.  The  answer  was 
a  general  denial.  The  defendant  demanded  a  jury,  and  went  to  trial 
upon  the  pleadings.  At  the  close  of  the  plaintiff's  case,  the  defend- 
ant moved  for  a  nonsuit  upon  various  grounds  suggested  by  the  evi- 
dence adduced.  Upon  the  denial  of  the  motion,  he  rested  his  case. 
He  brings  this  appeal,  and  asks  that  the  judgment  be  reversed  on  the 
ground  that  the  justice  had  no  jurisdiction;   the  complaint  demand- 
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ing  judgment  for  more  than  $300.  The  plaintiff  urges  that  the  con- 
tention of  the  defendant  should  not  prevail  for  the  reason  that  he 
waived  this  right  by  appearing  and  taking  part  in  the  trial  without 
raising  the  questicm  of  jurisdiction  at  any  stage.  He  further  con- 
tends that  the  appeal  should  not  prevail  for  the  reason  that  the  jury 
rendered  a  verdict  for  only  $100 — a  sum  within  the  jurisdiction  of  the 
justice. 

The  judgment  entered  upon  the  verdict  of  the  jury  must  be  re- 
versed. Section  2861  of  tiie  Code  of  Civil  Procedure  provides  a 
justice  of  the  peace  has  such  jurisdiction  in  civil  actions  as  is  especially 
conferred  upon  him  by  statute,  and  no  other.  Section  3863  of  the 
Code  of  Civil  Procedure  provides  that  a  justice  of  the  peace  has  juris- 
diction in  an  action  to  recover  damages  for  the  breadi  of  a  contract 
where  the  sum  claimed  does  not  exceed  $300.  The  amount  claimed 
is  the  test  of  the  jurisdiction  of  the  justice.  Parties  could  not  confer 
jurisdiction  upon  a  justice  to  try  a  cause  where  more  than  $200  was 
claimed;  consequently  there  was  no  waiver  by  the  defendant,  who 
appeared  and  took  part  in  the  trial.  Ballinger  v.  Ford,  14  Barb.  250  ; 
Dennis  v.  Crittenden,  43  N.  Y.  542. 

Judgment  is  reversed,  with  costs. 


(56  Misc.  Rep.  247.) 

In  i-e  STONETS  B5STATH. 

(Surrogate's  Court,  Oneida  County.    October,  1907.) 

TAZATIOR— ASSISSMXHT  OF  TBANSFXB  TAX— NOTICE  OF  APPBAI.. 

Under  Tax  Law,  Laws  1896,  p.  875,  a  906,  fi  232,  a  notice  of  appeal 
from  an  order  determining  the  amount  of  a  transfer  tax  must  state  tbe 
grounds  of  appeal. 

In  the  matter  of  the  estate  of  Britania  E.  Stone.    Motion  to  dis- 
miss appeal  from  an  order  determining  the  amount  of  a  transfer  tax. 

George  F.  Morss,  for  executors. 

David  E.  Powers,  for  State  Comptroller. 

SEXTON,  S.  In  this  estate  a  transfer  tax  proceeding  was  insti- 
tuted April  27,  1897,  by  an  order  of  the  surrogate  of  Oneida  county, 
which  appointed  A.  J.  Dutcher  appraiser  to  fix  the  fair  market  value 
of  the  property  of  testator.  August  7,  1905,  the  appraiser  filed  his 
report,  in  which  he  found  upon  the  evidence  of  one  of  the  executors, 
Benjamin  D.  Stone,  that  a  claim  against  the  estate  in  favor  of  Pen- 
field  &  Stone,  for  $37,118.89  was  adjusted  and  allowed  by  all  three 
executors  representing  this  estate,  in  the  sum  of  $13,500,  which 
adjustment  was  adopted  by  the  appraiser.  The  evidence  was  closed 
August  1,  1905.  There  were  several  hearings  before  the  appraiser, 
and  R.  S.  Johnson,  on  each  hearing,  appeared  as  attorney  for  the 
county  treasurer,  and  George  F.  Morss,  on  each  hearing,  appieared 
as  attorney  for  tiie  executors  in  the  above  estate.  No  objection  was 
made  at  any  time,  by  or  on  behalf  of  this  estate,  to  the  adjustment  of 
said  account  by  the  appraiser,  on  the  evidence  before  him,  at  $13,500. 
On  September  23,  1905,  said  executors  filed  in  the  surrogate's  office 
a  notice  of  appeal,  the  material  part  of  which  is  as  follows: 
107N.T.S.— 25 
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"Take  notice,  that  the  executors  appeal  to  the  surrogate  of  Oneida  ooont; 
from  the  decision  of  Mr.  A.  J.  Dutcher,  the  appraiser  herein,  made  and  Died  on 
the  7th  day  of  August,  1906." 

This  appeal  was  never  brought  to  a  hearing.  The  matter  is  now 
before  the  court  on  a  motion  to  dismiss  the  appeal,  on  the  ground 
that  the  notice  of  appeal  does  not  state  the  grounds  of  the  appeal. 
The  motion  is  made  by  D.  E.  Powers,  as  attorney  for  the  State  Comp- 
troller. 

An  appeal  of  this  character  is  perfected  by  an  interested  party 
"filing  in  the  office  of  the  surrogate  a  written  notice  of  appeal,  which 
shall  state  the  grounds  upon  whidi  the  appeal  is  taken."  Tax  Law, 
Laws  1896,  p.  875,  c.  908,  §  232.  "Only  the  parts  of  a  judgment 
or  decree  which  are  appealed  from  can  be  reviewed ;  and,  where  a 
statute  requires  the  grounds  of  the  appeal  to  be  stated,  as  does  the 
taxable  transfer  act  of  1892  (page  819,  c.  399,  §  13),  in  the  case  of 
an  appeal  to  the  surrogate  from  the  appraisement  or  assessment  and 
determination  of  a  tax,  nraie  except  those  specified  in  the  notice  of 
appeal  can  be  considered,  and  the  proceedings  cannot  be  interfered 
with  or  disturbed  in  other  respects."  Matter  of  Davis,  149  N.  Y. 
539,  44  N.  E."  185.  "The  purpose  of  requiring  the  notice  of  appeal 
to  ihe  surrogate  to  state  the  grounds  the  appeal  is  made  upon  was  to 
limit  the  questions  to  .be  reviewed  by  him  to  those  only  stated  in  the 
notice,  *  *  *  and  neither  the  Supreme  Court  nor  this  court  can 
review  any  question  except  that  reviewed  by  the  surrogate."  Matter 
of  Manning,  169  N.  Y.  449,  462,  62  N.  E.  665,  566.  The  notice  of 
appeal  in  question  stated  no  ground  upon  which  the  appeal  is  taken. 
It  therefore  follows  that  the  appeal  must  be  dismissed. 

The  motion  to  dismiss  the  appeal  is  granted,  without  costs  to  either 
party. 

Motion  granted,  without  costs. 


(.56  Misc.  Rep.  282.) 

In  re  DICKINSON'S  ESTATES. 

(Surrogate's  Court,  Kings  County.    October,  1907.) 

1.  Wnxs— Dbsioratioh  oi-  Bkneficiabiks. 

Where  testator  bequeathed  certain  sums  to  religions  societies  by  names 
which  were  not  their  strict  corporate  names,  but  plainly  identified  tlie 
societies  the  testator  bad  In  mind,  and  there  were  no  other  instltutlona 
of  a  similar  name,  or  claiming  the  legacies,  they  will  be  dlstrlbated  ttt  the 
societies  Intended. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  49,  Wills,  {  1112.) 

2.  Same— iDENTiriCATioH. 

Where  testator  made  a  bequest  to  a  public  library  In  P.,  and  there 
were  t^vo  libraries  which  migbt  have  been  Intended,  the  means  of  knowl- 
edge of  the  testator  as  to  the  character  of  the  two  libraries,  in  connection 
with  the  names  by  which  they  were  known,  will  be  considered  In  determio- 
Ing  which  was  the  legatee. 

[Ed,  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  49,  Wills,  U  103$. 
1014.] 
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In  the  matter  of  the  estate  of  Willard  W.  Dickinson.  Proceedings' 
for  judicial  settlement  of  the  accounts  of  the  executor.  Decree  ren- 
dered. 

Otto  F.  Struse,  for  Nassau  Trust  Company,  executor. 
Edward  H.  Leggett,  for  Phelps  Union  and  Classical  School. 
A.  C  Olp,  representing  the  Attorney  General. 
Wood  &  Goldsmith,  for  Mary  Swift  Steams,  a  residuary  legatee. 
H.  L.  ThcKnpson,  for  Methodist  Episcopal  Church  of  Phelps,  N.  Y. 
George  S.  Ingraham,  for  First  M.  E.  Church,  Brooklyn. 
Douglass  &  Minton,  for  Lettie  Steams  Bushnell,  a  legatee. 
Fisher  &  Voltz,  for  Industrial  School  Association. 

CHURCH,  S.  The  deceased  in  his  will  made  four  bequests  to  four 
separate  institutions,  and  it  is  contended  that  these  bequests  are  invalid 
for  various  reasons  which  will  now  be  considered. 

There  was  a  bequest  to  the  Methodist  Episcopal  Church  of  Phelps, 
N.  Y.,  of  $5,000,  and  also  to  the  South  Second  Street  Methodist  Epis- 
copal Church  of  Brooklyn,  of  $3,000.  It  is  shown  that  there  is  no 
institution  whose  corporate  name  corresponds  to  these  designations, 
but,  on  the  other  hand,  it  is  also  shown  that  in  each  case  there  is  a 
church  plainly  answering  the  description  of  the  respective  institutions 
whidi  the  testator  had  in  mind.  No  other  institution  of  similar  name 
or  character  claims  either  of  the  legacies,  and,  as  the  -latter  do  not  con- 
flict in  any  way  with  the  provisions  of  statute  touching  bequests  to 
charitable  institutions,  they  should  be  sustained. 

The  testator  made  a  further  bequest  of  $5,000  to  the  "Public  Library 
of  Phelps,  N.  Y."  It  appears  that  there  is  no  institution  incorporated 
under  uat  title,  but  that  there  is  a  public  library  of  the  school  district 
of  the  village  of  Phelps,  which  is  commonly  referred  to  as  "the  library" 
or  "the  public  library ;"  that  the  existence  of  this  library  was  known  to 
the  testator,  and  that  in  his  boyhood  days  he  attended  the  district 
school,  and  undoubtedly  had  the  use  of  the  library.  It  is  further  shown 
that  another  library  was  incorporated  several  vears  ago  in  Phelps, 
known  as  the  "Crown  Library  Association."  This  library  for  a  time 
was  apparently  in  active  existence,  circulating  books.  For  a  number 
of  years  prior  to  the  death  of  the  testator,  however,  it  had  not  done 
any  business  as  a  library.  No  proceedings  had  been  taken  to  dissolve 
its  charter  or  to  dispose  of  its  property,  but  its  books  were  not  circu- 
lated, being  packed  away  in  storage,  and  for  all  practical  library  pur- 
poses it  was  virtually  defunct  It  is  not  disclosed  that  the  decedent 
ever  knew  of  the  existence  of  this  "Crown  Library."  That  association 
does  not  claim  this  bequest.  On  the  contrary,  it  appears,  and  waives 
any  claim  to  the  same.  The  residuary  legatees,  however,  daim  that, 
as  the  school  library  was  a  mere  incident  of  the  school,  it  could  not 
have  been  the  institution  that  was  in  the  mind  of  the  testator;  that 
the  Crown  Library  was  the  only  one  in  the  village  of  Phelps  that  comes 
within  the  provisions  of  the  will,  and  that,  if  the  court  adopts  this 
construction,  as  the  Crown  Library  was  incorporated  under  an  amenda- 
tory act  of  the  act ,  of  1848,  the  bequest  must  fail  for  the  reasoa 
that  the  will  was  not  made  within  60  days  of  the  death  of  the  testator. 
They  urge  that  the  knowledge  of  the  invalidity  of  the  gift  prompted 
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the  Crown  Library  to  waive  any  daim  to  it.  It  is  further  claimed 
on  their  behalf  that,  if  it  cannot  be  definitely  determined  that  the  Crown 
Library  is  the  institution  which  was  in  the  testator's  mind,  then  the 
language  of  the  will  is  so  ambiguous  that  it  is  impossble  to  tell  which 
of  the  two  libraries  was  to  be  benefited,  and,  therefore,  the  bequest 
should  be  declared  void  for  uncertainty. 

Hence  the  main  question  for  determination  is  as  to  whidi  institu- 
tion the  testator  had  in  mind  in  referring  to  tiie  "Public  Library  of 
Phelps."  In  its  consideration,  we  must  recognize  the  principle  that  it 
is  the  duty  of  the  court  to  carry  out  the  intention  of  the  deceased,  and 
that  the  bequest  will  not  be  declared  void  on  the  ground  of  uncertainty, 
unless  the  conditions  are  such  as  to  make  it  impossible  to  ascertain, 
with  any  degree  of  reasonable  certainty,  what  was  his  intention.  It  ap- 
pears from  the  evidence  that,  although  the  testator  was  bom  in  Phelps, 
and  always  maintained  an  active  interest  in  the  place  of  his  birth,  he 
had  not  lived  there  for  many  years.  It  is  but  natural,  in  consequence, 
that  in  making  a  bequest  for  the  "Public  Library"  he  should  have  had 
in  view  the  library  which  was  in  existence  when  he  lived  in  the  town, 
rather  than  some  institution  which  was  incorporated  in  later  years, 
about  which  he  knew  nothing.  Again,  it  is  shown  that  the  librar}'  at- 
tached to  the  school  has  not  borne  any  definite  or  particular  name,  but 
has  been  referred  to  as  "the  library,"  or  "the  school  library,"  or  "the 
public  library,"  and  it  is  but  natural,  too,  that  the  testator  should  be- 
lieve that  the  words  "public  library,"  even  if  not  the  corporate  name 
of  the  institution,  would  be  sufficiently  descriptive  to  incUcate  to  any 
person  the  library  which  he  had  in  mind.  On  the  other  hand,  the  title 
of  the  "Crown  Library  Association"  is  such  that,  while  the  exact  title 
as  contained  in  the  certificate  of  incorporation  might  not  have  been 
used,  yet  similar  words  would  have  been  used  which  would  have  left 
no  one  in  doubt  as  to  the  testator's  meaning.  While  the  phrasing  of 
the  bequest  is  not  so  definite  as  might  be  desired,  yet  it  seems  to 
be  plain  that  the  library  of  the  school  was  the  one  which  the  testator  in- 
tended to  benefit. 

The  will  also  contained  a  bequest  to  the  Eastern  District  Industrial 
School  Association  of  the  stun  of  $3,000.  This  institution  is  conceded 
by  the  various  parties  to  have  been  incorporated  tmder  one  of  the 
amendatory  acts  of  the  statute  of  1848,  and  in  consequence  the  be- 
quest is  invalid. 

Let  decree  be  entered  settling  the  accounts  as  herein  indicated. 


(56  Misc.  Rep.  90.) 

In  re  PHILLIPS'  BSTATR 

(Surrogate's  Court,  (Cattaraugus  County,    September,  1907.) 

L   WnXS— CONSTBUOTION— JUSISDICTIOM. 

A  surrogate  has  Jurisdiction  to  construe  the  provisions  of  a  will  relating 
to  both  real  and  personal  property  when  necessary  to  the  Judicial  settle- 
ment of  an  executor's  account  and  to  distribution. 

[Sd,  Note.— For  cases  In  point,  see  (Cent  Dig.  vol,  40,  Wllla,  |  1676.] 
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2.  Bams— YxsTino  of  Bbtats. 

Testator  devlaed  all  the  resldne  of  his  estate  to  certain  reeldaary  der- 
laeee  and  legatees,  bis  sods  and  daughters,  all  adolts,  tbelr  beirs  and  as- 
■Igna^  subject  to  the  condition  that  the  prc^terty  should  not  be  divide! 
hy  them  within  five  years  after  his  decease,  but  should  remain  during  that 
time  under  the  control  of  the  executor,  and  that  If  any  of  his  sons  or 
daughters  should  die  within  the  fire  years,  leaTlng  no  child  or  children^ 
bis  share  should  belong  to  bis  sarylTlng  brothers  and  sisters  and  tbelr 
heirs,  but  that  nothing  should  abridge  the  rights  of  Ills  wife  previously 
given  unless  she  forfeited  the  same  by  marrying  again,  in  which  case 
certain  bequests  should  cease  and  the  property  given  should  pass  to  bis 
execntor  and  belong  to  his  sons  and  daughters  subject  to  the  same  condl- 
ttons,  the  rights  and  interests  of  such  sons  and  daughters  when  apportion- 
ed, to  be  subject  to  the  rights  of  testator's  wife  as  fixed  by  the  will.  Held, 
that  the  title  vested  in  each  of  the  legatees  and  devisees  named,  on  the 
probate  of  the  will,  subject  to  be  divested  on  his  or  her  death,  pending 
the  five-year  period  when  such  share  would  go  to  tbe  surviving  brothers 
and  sisters. 

[Ed.  Note.^— For  cases  in  point  see  Cent  Dig.  vol.  49,  Wills,  i  1485.] 

3.  Sakk— Valioitt  or  Pbovisiorb. 

A  provision  in  a  will  that  the  title  of  any  devisee  who  might  die  within 
five  years,  during  which  time  tbe  estate  was  to  remain  under  the  control 
of  tlie  executor,  should  be  divested,  was  not  invalid,  but  in  so  far  as  it  pro- 
vided that  the  estate  which  vested  in  a  child  of  a  deceased  child  who 
ml^t  die  within  the  five  years  should  remain  in  tbe  control  of  the  ex- 
ecutor it  was  invalid  as  an  unlawful  suspension  of  the  power  of  alienation. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  49,  Wills,  f  1515 ;  vol. 
88,  Perpetuities,  i  45.] 

4.  Sakd— Invaxid  Pkovibionb— Efixot. 

Where  a  will  provided  that  the  estate  should  remain  In  the  hands  of  the 
executor  for  five  years,  and  that  on  tbe  death  of  any  legatee  during  that 
time  his  portion  should  descend  to  his  children  subject  to  tbe  same  condi- 
tion, the  latter  invalid  portion  of  tbe  will  would  be  eliminated  and  the 
valid  portion  preserved  to  effectuate  the  general  testamentary  scheme. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  48,  Wills,  8S  902-894.] 

5.  Sake. 

Where  a  will  provided  that  the  residuary  estate  should  be  divided 
among  testator's  children  and  remain  in  the  control  of  the  executor  for 
live  years,  and  on  the  death  of  any  child  within  that  time,  leaving  no  Is- 
sue, bis  estate  should  pass  to  his  surviving  brothers  and  sisters,  tbe  in- 
terest of  a  son  who  died  after  the  probate  of  the  will,  and  within  the  five- 
year  period,  leaving  no  issue,  passed  to  such  surviving  brothers  and  sls- 
tera 

(Ed.  Note.r— For  cases  in  point  see  C«it.  Dig.  vol.  48,  Wills,  $8  1171, 
1172.] 

&  Pmygf  u  rn«a— AocoiroiATiowB. 

A  will,  by  its  terms,  prohibited  tbe  division  of  any  portion  of  the  estate 
tot  five  years,  leaving  the  management  in  tbe  hands  of  tbe  executor. 
Beld,  that  without  any  direction  for  payments  of  any  annuities  during  that 
time  that  the  direction  fOr  the  accumulation  of  the  Income,  of  the  estate 
during  tliat  time  was  invalid  under  Reel  Property  Law  (Laws  1896.  p. 
SB8,  c.  647)  I  51,  and  under  Personal  Property  Law  (Laws  1897,  p.  608,  c. 
417)14. 
(Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  89,  Perpetuities,  S  69.J 

T.  Wnxs— Ohabos  on  Rxaltt. 

Where  by  the  terms  of  a  will  an  annuity  to  the  widow  became  an  ex- 
prew  charge  on  the  realty,  the  share  of  each  devisee  In  the  real  estate 
was  subject  to  the  payment  of  a  proportionate  part  of  tbe  annuity. 

[Ed.  Notc^Fbr  cases  in  point  see  Cent  Dig.  vol.  48,  Wills,  {  2117.] 
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In  the  matter  of  the  judicial  settlement  of  the  estate  of  Isaac  H. 
PhUlips,  deceased.    Decree  rendered. 

Frank  L.  Crane  and  Richard  C.  Hall,  for  executor. 
James  E.  Bixby,  for  administrators  of  estate  of  Verne  Phillips,  de- 
ceased. 

DAVIE,  S.  In  the  account  filed  for  judicial  settlement  the  ex- 
ecutor charges  himself  with  balance  remaining  on  hand  as  established 
by  decree  on  intermediate  accounting  April  11,  1903,  and  with  "in- 
crease" to  the  amount  of  $3,768.48,  making  total  charges  the  sum  of 
$3,854.90;  he  credits  himself  with  inventoried  effects  undisposed  of. 
funeral  expenses,  annuity  to  the  widow,  moneys  distributed  to  lega- 
tees, and  expenses  of  managing  the  estate,  amounting  in  all  to  $2,- 
257.11,  leaving  a  balance  for  distribution,  subject  to  commissions 
and  expenses  of  this  accounting  of  $1,597.79.  The  "increase"  with 
which  the  executor  charges  himself  consists,  largely,  of  income  de- 
rived from  the  real  estate.  The  expenses  with  which  he  credits  him- 
self were  chiefly  incurred  in  the  management  of  the  real  estate  and 
the  production  of  such  income.  Construction  of  certain  portions  of 
the  will  is  necessary  to  determine  the  rights  of  the  various  legatees 
in  the  balance  remaining  for  distribution;  and  no  question  is  raised 
as  to  the  jurisdiction  of  the  Surrogate's  Court  to  construe,  upon  this 
accounting,  the  provisions  of  the  will,  although  they  relate  to  both 
real  and  personal  estate.  It  is  assumed  by  all  the  interested  parties 
that  construction  is  absolutely  necessary  as  an  incident  to  judicial  set- 
tlement and  distribution. 

The  will  bears  date  April  1,  1899,  was  admitted  to  probate  March 
11,  1902,  and  names  Isaac  H.  Phillips,  a  son  of  the  testator,  as  sole 
executor  thereof.  Verne  Phillips,  another  son,  died  intestate  August 
6,  1904,  leaving  no  issue,  and  letters  of  administration  upon  his  es- 
tate were  thereafter  granted  to  Nellie,  his  widow,  and  Frank  Phil- 
lips, a  brother.  The  contest  relates,  principally,  to  the  interests  of 
the  estate  of  Verne  Phillips,  deceased,  tmder  the  provisicms  of  the 
residuary  clause  of  the  will. 

By  the  first  item  of  his  will  the  testator  gives  his  household  ef- 
fects to  his  widow,  absolutely.  By  the  second  item  he  gives  her  the 
use,  income  and  profits  of  the  house  and  lot,  occupied  by  him  as  a 
home,  during  the  term  of  her  natural  life,  subject,  however,  to  the 
restrictions  hereinafter  set  forth.    The  third  item  is  as  follows: 

"I  give  and  bequeath  to  1117  said  wife  the  sum  of  one  hundred  dollars  per 
year  for  and  during  the  term  of  her  natural  life,  and  the  same  Is  made  a 
charge  and  Hen  upon  my  real  property  and  estate,  and  my  executor  hereinafter 
named  shall  from  time  to  time  pay  the  same  to  her  as  she  may  call  for  and 
need  the  same,  but  this  bequest  to  her  and  the  bequest  to  her  of  the  use  of  the 
land  where  we  now  reside  shall  ceiise  and  terminate  If  she  shall  again  remarry 
after  my  decease  and  the  bequests  and  devises  herein  made  to  her  are  in  lien 
of  dower." 

The  fourth  item  of  the  will  is  as  follows : 

"I  give  and  bequeath  and  devise  all  the  rest,  residue  and  remainder  of  my 
property  and  estate,  both  real  and  personal  that  I  may  have,  hold  and  own 
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at  my  decease  tnclndlng  the  real  property,  the  use  of  wblch  la  devised  to  my 
wife,  as  foUowa : 

"To  my  B(Xk,  Isaac  H.  PhllUpa  one-aeTenth  part  of  the  same;  to  my  son 
Bmmet  Phillips  (me-Beventh  part  of  the  same ;  to  my  son  Verne  Phillips  one- 
serentta  part  of  the  same ;  to  my  daughter,  Olive  PhlllipSt  one-seventh  part  of 
the  same;  to  my  daughter,  Elizabeth  Fuller,  one-seventh  part  of  the  same 
and  to  my  daughter-ln-lavr,  Lottie  Phillips,  the  wife  of  my  son  Frank  Phillips, 
one-seventh  part  of  the  same;  and  the  same  Is  given  to  them  and  to  each  of 
them  and  their  heirs  and  assigns  forever,  subject  however,  to  the  following 
terms  and  conditions: 

"That  said  estate  and  property  shall  not  be  divided  In  any  way  by  the  own- 
ers thereof  within  five  years  after  my  decease  but  shall  during  that  period 
remain  under  the  control  and  management  of  my  executor  hereinafter  named, 
and  If  any  of  my  sons  or  daughters,  before  named  shall  be  deceased  within 
■aid  five  years  leaving  no  child  or  children,  then  the  share  of  such  one  as  shall 
be  deceased,  shall  belong  to  their  surviving  brothers  and  sisters,  their  heirs  and 
assigns  forever. 

"Nothing  herein  contained  shall  abridge  the  rights  of  my  said  wife,  herein- 
before given  to  her  unless  she  shall  for&lt  the  same  by  marrying  again  after 
my  decease^  in  which  case  the  bequests  to  her  In  the  second  and  third  Items  of 
this  win  shall  cease  and  be  of  no  efTect  and  the  property  herein  given  shall 
thereafter  pass  Into  the  bands  of  my  executor  and  belong  to  the  seven  persons, 
named  hereinbefore,  subject  to  the  same  condititms  as  the  other  bequests  made 
to  than. 

"Their  rights  and  Interests  in  my  real  estate,  shall  be  when  divided  and  ap- 
portioned to  them,  subject  to  the  rights  of  my  said  wife,  as  herein  fixed  and 
deflned." 

It  is  not  difficult  to  ascertain  the  intention  of  the  testator.  It  is 
apparent  that  he  designed  that  the  title  to  his  residuary  estate  should 
vest  in  the  legatees  and  devisees  named  immediately  upon  his  death 
and  probate  of  the  will.  Such  intention  is  evidenced  by  the  fact  that 
the  disposing  clause  under  consideration  contains  words  of  present 
gift,  and  in  the  latter  explanatory  clause  the  testator  designates  such 
l^;atees  as  the  owners  of  the  estate.  The  phraseology  is  "that  said 
estate  and  property  shall  not  be  divided  in  any  way  by  the  owners 
thereof  within  five  years  after  my  decease."  He  further  intended 
that  the  title  of  the  individual  legatees  should  not  be  absolute  for 
five  years  immediately  following  his  death,  but,  during  that  time, 
should  remain  subject  to  be  divested  by  the  death  of  such  legatee 
during  that  period;  that  if  such  legatee,  so  djring,  left  a  child  or 
children,  his  or  her  share  should  pass  to  such  issue;  dying  without 
issue,  such  share  should  go  to  the  surviving  brothers  and  sisters 
Now,  is  this  entire  provision  valid,  and  can  the  intention  of  the  tes- 
tator be  effectuated?  Is  any  portion  of  it  invalid?  If  so,  can  the 
valid  portions  be  preserved  and  the  invalid  parts  eliminated?  It  is 
a  fundamental  proposition  in  testamentary  construction  that: 

"If,  In  any  particular  contingency,  the  powor  of  alienation  is  so  suspended 
that  It  may  possibly  exceed  the  limits  prescribed  by  law,  the  estate  granted 
oa  that  particular  contingency  Is  void ;  but  this  defect  which  would  affect  the 
statute  only  if  the  contingency  occiu'red  can  have  no  effect  if  the  contingency 
does  not  occur.  Then  that  unlawful  estate  is  not  attempted.  Accordingly,  the 
good  alternative  estate  is  sustained  notwithstanding  the  defect  which  would 
bave  been  in  the  other,  if  the  course  of  events  had  created  it."  Cliapl.  Susp. 
Alien.  2T5. 

The  limitation  upon  the  vesting  of  the  absolute  fee,  to  the  effect 
that  the  title  of  any  of  the  devisees  who  might  die  within. five  years 
should  be  divested,  creates  no  invalidity.    Mead  v.  Maben,  131  N. 
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Y.  256,  30  N.  E.  98 ;  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E. 
481;  Buel  v.  Southwick,  70  N.  Y.  584.  The  attempted  provision 
on  behalf  of  the  child  or  children  of  either  of  the  devisees  who  might 
die  during  the  five  years  is  invalid,  being  in  contravention  of  the 
statute  against  unlawful  suspension  of  the  power  of  alienation.  To 
illustrate — assume  that  Verne  Phillips,  after  the  probate  of  the  will, 
had  joined  with  all  the  other  devisees  in  conveying  the  real  estate; 
he  then  dies  during  the  five-year  period  leaving  a  diild;  the  title  of 
tiie  grantee  is  defective  because  such  child  has  succeeded  to  his  fa- 
ther's interest;  so  that,  under  this  provision  of  the  will,  if  effect  is 
to  be  given  to  it,  the  power  of  alienation  is  absolutely  suspended  for 
a  period  of  five  years,  because,  during  that  period,  it  could  not  be 
ascertained  w"ho  would  have  tiie  right  to  convey.  Such  five  years 
might  exceed  the  legal  limitation  of  two  lives  in  being  and  is  tiiere- 
fore  void  under  the  statute.  Craig  v.  Hone,  2  Edw.  Ch.  557.  This 
invalid  portion  may  and  should  be  eliminated  in  order  to  effectuate 
the  testator's  intention  as  far  as  possible.  The  law  is  well  settled 
that,  when  invalid  portions  of  a  will  may  be  eliminated  so  as  to  save 
intact  tiie  valid  portions  and  still  preserve  the  general  testamentary 
scheme,  construction  to  that  effect  should  be  adopted.  Kalish  v. 
Kalish,  166  N.  Y.  368,  59  N.  E.  917;  Oxley  v.  Lane,  35  N.  Y.  340; 
Savage  v.  Bumham,  17  N.  Y.  561,  572;  Kane  v.  Gott,  24  Wend. 
641,  666,  35  Am.  Dec  641;  Parks  v.  Parks,  9  Paige,  107,  117;  De 
Kay  V.  Irving,  6  Denio,  €46;  Lang  v.  Ropke,  6  Sandf.  363,  371. 
This,  tiien,  leads' to  the  result  that  in  this  case  the  residuary  clause 
of  the  will  must  be  construed  as  if  no  reference  whatever  had  been 
to  the  issue  of  any  legatee  who  might  die  during  the  five-year  period ; 
that  is,  each  devisee  upon  the  probate  of  the  will  became  vested  with 
the  title  to  a  one-seventh  part  of  the  estate,  such  title,  however,  sub- 
ject to  be  divested  in  case  of  his  or  her  death  during  the  period  named, 
and  such  interest  thereupon  to  go  to  the  surviving  brothers  and  sis- 
ters. Had  Verne  Phillips  left  a  child  who  was  now  seeking  to  se- 
cure an  interest  in  the  estate,  he  would  be  confronted'  with  the  ille- 
gality of  that  portion  of  the  will  upon  which  his  claim  was  based; 
but  no  such  contingency  has  arisen.  He  left  no  issue,  and  the  ques- 
tion of  the  rights  of  such  issue  has  not  and  cannot  hereafter  arise. 

Regarding  the  second  question,  that  of  the  alleged  unlawful  ac- 
cumulation of  the  income,  the  will  by  its  terms  prohibits  the  division 
of  any  portion  of  the  estate,  real  or  personal,  during  a  period  of  five 
years  from  testator's  death.  It  assumes  to  place  the  management  and 
control  of  the  entire  estate  during  that  period  in  the  hands  of  the 
executor.  The  will  contains  no  direction  for  payment  of  debts,  funeral 
expenses,  annuity,  or  expenses  of  administration.  The  prohibition 
against  distributicm  seems  equally  applicable  to  income  as  to  the  cor- 
pus of  the  estate.  Such  direction  for  accumulation  of  income  is  in- 
valid. Section  51  of  the  Real  Property  Law  (Laws  1896,  p.  568,  c. 
547),  provides  that  all  directions  for  the  accumulation  of  the  rents  and 
profits  of  real  estate,  except  for  the  benefit  of  one  or  more  minors,  to 
terminate  at  or  before  the  expiration  of  such  minority,  are  invalid. 
Section  4  of  the  Personal  Property  Law  (Laws  1897,  p.  508,  c  417), 
makes  a  similar  provision  in  regard  to  the  income  from  personal  prop- 
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erty.  In  Kalish  y.  Kalish,  above  cited,  the  court  held  that  a  testa- 
mentary direction  that  upon  the  death  of  a  life  tenant  the  executor 
hold  the  property  in  trust,  with  the  power  to  collect  the  rents,  issues, 
and  prcdts,  and  after  the  payment  of  taxes,  charges,  and  specified  an- 
nuities, invest  the  surplus  in  real  estate,  and  that  the  estate  should  not 
be  s^tled  for  a  period  of  five  years  after  the  deatii  of  the  life  tenant, 
final  settlement  to  be  made  as  soon  thereafter  as  in  the  opinion  of  the 
executor  would  be  for  its  best  interests,  was  void  as  contravening  the 
statute  against  perpetuities  and  as  violating  the  statute  against  unlaw- 
ful accumulation  of  rents  and  inctxne,  where  the  beneficiaries  were  all 
of  full  age. 

In  the  case  at  bar  none  of  the  beneficiaries  were  minors  at  the  date 
of  the  execution  of  the  will.  Such  prohibition  against  distributicMi  of 
income,  under  the  statutes  and  authority  cited,  was  invalid.  Each  of 
die  devisees  and  legatees,  they  having  become  invested  with  title,  be- 
came entitled  to  the  one-seventh  of  the  income  from  the  death  of  testa- 
tor to  the  date  of  the  death  of  Verne  Phillips,  and  from  that  time  on 
each  of  the  brothers  and  sisters  became  entitled  to  ^/«a  of  the  income,  in 
consequence  of  their  having  succeeded  to  the  share  of  the  deceased 
brother.  The  share  of  each  devisee  in  the  real  estate  was  subject  to 
the  payment  of  its  proportionate  part  of  the  widow's  annuity  as  the 
payment  thereof  was  by  the  terms  of  will  made  an  express  charge 
diereon.  The  payments  made  by  the  executor  from  the  income  of  Ae 
real  estate  to  the  widow  upon  her  annuity  should  be  sustained  and 
allowed ;  and,  as  all  the  interested  parties  have  acquiesced  in  the  man- 
agement and  control  of  the  estate  by  the  executor,  the  expenses  in- 
curred by  him  in  the  management  thereof  should  also  be  allowed,  as 
well  as  the  payments  made  ^  him  for  funeral  expenses  and  upon  the 
shares  of  the  distributees.  The  account  should  be  restated  in  accord- 
ance with  the  foregoing  conclusions,  and  the  balance,  after  payment  of 
commissions  and  expenses  of  accounting  to  be  fixed  by  the  decree 
herein,  distributed  as  follows:  One-seventh  of  the  net  income  from 
death  of  testator  to  August  6,  1904,  date  of  the  death  of  Verne  Phil- 
lips, to  the  administrators  of  his  estate,  $500  thereof  should  be  retained 
by  the  executor  until  the  further  order  of  the  court  to  await  the  termi- 
nation of  action  now  pending  in  which  the  executor  as  such  is  a  party, 
and  the  balance  divided  equally  between  the  six  other  legatees  named 
in  the  residuary  clause  of  the  will.  The  terms  of  the  decree  will  be 
settled,  and  such  other  evidence  there  taken  as  may  be  necessary  in 
order  to  state  the  account  as  indicated  at  the  surrogate's  office  in  Sala- 
manca October  7,  1907,  at  11  a.  m. 

Decreed  accordingly. 


GSe  MlM.  ReiK  235.) 

In  re  DURAND  et  aL 

In  re  MOROAM'S  WIIiL. 

(Surrogate's  Oonrt;  Monroe  Oountf.    October,  1907.) 

L  JuDouxiiT— Bn  Judicata. 

A  Judgment  establishing  the  validity  of  certain  teetamentaiy  proTlsioiiB 
of  a  will,  in  an  action  attacking  their  validity,  brought  by  one  who  based 
biB  claim  on  the  statute  of  distribution,  and  who  had  no  vested  interest 
in  the  estate,  does  not  estt^  the  representatives  of  the  son  and  widow,  who 
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were  not  partlee,  and  In  whom  the  estate  would  have  vested  if  the  will 
were  Invalid,  from  claiming  the  estate  In  subsequent  proceedings  for  the 
aettlanent  of  the  executor's  accounts. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment,  1 1218.] 

2.  WnxB— RiOHTB  OF  IcoArEEs— Ebtoppel— Receftior  of  Benefits. 

Legatees  are  not  esto;^)ed  from  attacking  certain  provisions  <^  a  will  as 
Invalid  because  they  have  received  benefits  under  other  provisions  con- 
cededly  valid. 

[Ed.  Note.— For  cases  in  point,  see  Ooit  Dig.  voL  49;  Wills,  i  1717.] 

3.  Sake— CoNsiBUonoR— Natobk  of  Estate. 

Testator,  on  the  happening  of  certain  events,  directed  his  executor  to 
pay  over  his  estate  to  the  trustees  of  the  University  of  Bocfaester,-  wlcb 
an  express  desire  that  it  should  be  used  for  purposes  of  female  educa- 
tion in  the  city  of  Rochester,  under  the  management  of  the  trustees  there. 
In  connection  with  the  university,  or  otherwise,  as  the  tro^ees  mi^t  de- 
termine ;  the  estate  to  be  held  as  a  perpetual  fund,  and  the  income  to  be 
used  for  the  purpose  named.  Held,  that  the  gift  was  to  the  trustees  in 
their  corporate  capacity  or  the  university  absolutely ;  it  being  within  the 
power  of  the  university  to  devote  the  same  to  female  education  and  no 
trust  being  thereby  created. 

4.  PXBFKrUITIES— SUSPEHSIOR  OF  POWEB  OF  AUENATION. 

Where  testator  devised  his  estate  to  the  trustees  of  a  university,  and 
expressed  his  desire  that  it  should  be  used  for  the  purposes  of  female 
education,  the  estate  to  be  held  by  the  trustees  as  a  perpetual  fund,  and 
the  income  to  be  devoted  to  the  object  named,  there  was  no  suspension  of 
the  power  of  alienation. 

6.  GHABITIES— PUKPOSB  OF  BEQTTESr— OntTAIRTT. 

A  devise  to  the  trustees  of  a  university,  to  be  used  tor  the  paiposes  of 
female  education  of  a  high  grade,  in  the  city  in  which  the  university  was 
located,  was  not  void  for  Indeflnlteness  as  to  the  uses  of  the  gift 

IBA.  Not&— For  cases  in  point,  see  Cent  Dig.  vol.  9,  Charities,  |  65.] 

<L  Wnxs— Bequests— Gafaoitt  to  Take— How  DETXBianxD. 

Where  a  bequest  to  a  university  was  not  to  vest  until  the  deatli  of  tes- 
tator's son,  on  whose  death  without  lawful  issue  it  was  contingent  the 
capacity  of  tiie  donees  to  talce  was  to  be  determined  as  of  the  date  of  the 
death  of  such  son,  and  tiiough  It  could  not  have  taken  at  the  time  of  the 
testator's  death,  because  of  the  general  restrictions  on  the  amount  of  year- 
ly income  of  the  university,  where  the  Income  was  subsequently  increased 
by  dianges  In  the  law,  so  as  to  make  the  gift  within  ttie  capacity  of  the 
university  to  take,  the  legacy  was  valid. 

[Ed.  Note. — For  cases  in  point  aee  Cent  Dig.  vol.  40,  Wills,  |  28.] 

7.  Sake— VAuniTT  of  Bbqtjxst. 

A  university,  being  an  educational  Institution,  is  not  affected  by  Laws 
1860,  p.  607,  &  360;  it  not  being  one  of  the  corporations  named  In  such  act 

In  the  matter  of  the  settlement  of  the  accounts  of  J.  Ewing  Durand 
and  Charles  R.  Morgan,  as  executors  of  Lewis  H.  Morgan,  deceased. 
Decree  rendered. 

Egerton  R.  Williams,  Jr.,  for  administrator  of  Lemuel  S.  Morgan, 
deceased,  et  al. 

John  E.  Durand,  in  pro.  per. 

Asher  P.  Whipple,  for  Harriet  A.  Smith  et  al. 

Wherry  &  Morg^,  for  Harriett  S.  Porter  et  al. 

Charles  M.  Williams  (Walter  S.  Hubbell,  of  counsel),  for  trustees  of 
University  of  Rochester. 

BRUCE,  S.  This  is  a  proceeding  upon  the  accounting  of  the  execu- 
tors of  the  last  will  and  testament  of  Lewis  H.  Morgan,  deceased.  The 
testator  died  at  Rochester,  N.  Y.,  on  the  17th  day  of  December,  1881,  a 
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resident  of  Monroe  county,  leaving  the  last  will  in  question,  with  a 
codicil  thereto,  which  will  and  codicil  were  probated  in  the  Surrogate's 
Court  of  Monroe  County  on  Janujujr  13,  1882.  The  said  testator  left, 
him  surviving,  his  widow,  Maty  S.  Morgan,  who  subsequently  died 
in  1883,  and  his  onlpr  son  and  descendant,  Lemuel  S.  Morgan.  Said 
widow  and  son  during  their  respective  lifetimes  enjoyed  the  use  and 
income  of  the  principal  fund  of  the  estate.  The  son  Lemuel  was  a 
resident  of  Monroe  county,  and  died  on  July  29,  1905,  in  said  county, 
leaving  him  surviving,  no  wife  and  no  child  or  descendants.  The  es- 
tate left  by  said  testator  consists  practically  entirely  of  personalty ;  the 
only  real  estate  being  a  small  parcel  of  no  particular  value.  The  said 
personal  estate  is  still  in  the  hands  of  said  executors,  and  is  now  of 
the  value  of  about  $75,000.  Said  executors  at  the  time  of  the  com- 
mencement  of  this  proceeding  had  not  converted  the  estate  entirely 
into  money;   about  $20,000  t^ing  in  mortgages. 

Under  Ae  provisions  of  the  will,  the  trustees  of  the  University  of 
Rochester  claim  that  the  residuary  estate  (that  is,  'all  that  now  remains 
of  the  estate  after  tiie  payment  of  commissions  and  expenses  of  the  ac- 
counting), is  the  property  of  the  University  of  Rochester,  a  corpora- 
tion granted  a  charter  by  the  regents  of  the  state  of  New  York.  Wil- 
liam H.  Morgan,  as  administrator  of  the  estate  of  Lemuel  S.  Morgan, 
deceased,  the  son  of  the  testator,  appears  herein  and  claims  that  said 
bequests  to  the  trustees  of  the  university  are  void,  on  the  following 
grounds:  First,  that  the  residuary  provisions  of  said  will  suspend 
tiie  ownership  of  the  testator's  property  beyond  two  lives  in  being  at 
his  death ;  second,  that  there  is  no  bequest  to  or  for  the  University  of 
Rochester,  but  that  the  bequest  is  to  the  gentlemen  who  were  the  trus- 
tees of  said  university  at  the  time  of  LctiucI  S.  Morgan's  death,  as  a 
perpetual  trust,  to  use  the  income  in  establishing  and  maintaining  a 
new  institution  for  female  education;  third,  that  the  trust  attempted 
to  be  created  is  void  on  the  g^round  of  the  entire  indefiniteness  and  un- 
certainty of  the  beneficiaries  and  the  indefiniteness  as  to  the  means 
and  mode  of  its  execution ;  fourth,  that  the  trust  attempted  to  be  cre- 
ated is  void  because  of  its  scheme  for  an  indefinite  accumulation  of  in- 
ccrnie;  fifth,  that  at  least  the  bequest  to  the  University  of  Rochester 
as  to  one-half  of  the  estate  is  void,  under  chapter  360,  p.  607,  of  the 
Laws  of  1860,  relative  to  bequests,  which  provides  that  no  person  hav- 
ing a  husband,  wife,  child,  or  parent,  shall,  by  his  or  her  last  will  and 
testament,  devise  or  bequeath  to  any  benevolent,  charitable,  literary, 
scientific,  religious,  or  missionary  society,  association,  or  corporation, 
in  trust  or  oSerwise,  more  than  one-half  part  of  his  estate  after  the 
payment  of  his  or  her  debts. 

The  trustees  of  the  University  of  Rochester  raise  the  question  here- 
in that  the  said  William  H.  Morgan  and  others  of  the,  heirs  at  law 
and  next  of  kin,  and  the  said  William  H.  Morgan,  as  administrator 
of  Lemuel  S.  Morgan,  and  the  executor  of  Mary  E.  Morgan,  de- 
ceased, the  widow  of  said  testator,  are  barred  from  maintaining  their 
position  herein  because  of  a  judgment  of  the  Supreme  Court  in  an 
action  in  which  said  William  H.  Morgan  was  plaintiff,  and  the  said 
trastees  and  other  defendants,  which  included  some,  but  not  all,  of 
the  parties  to  this  proceeding,  wherein  the  question  now  before  us 
was  in  controversy,  and  the  complaint  of  the  plaintiff  was  dismissed. 
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Their  claim  is  that  said  judgment  is  conclusive  and  res  judicata 
against  those  claiming  herein  against  the  University  of  Rochester, 
and  that  the  contestants,  being  legatees  or  legal  representatives  of 
legatees  under  the  will,  are  estopped  from  objecting  to  the  validity 
of  any  provision  in  the  will,  because  of  having  taken  benefits  under 
the  will.  These  questions  must  first  be  determined  before  proceed- 
ing to  the  merits  of  this  controversy. 

It  appears  from  the  evidence  herein  that  William  H.  Morgan  com- 
menced an  action  in  the  Supreme  Court  for  the  construction  of  the 
will  in  question,  and  to  recover  for  the  next  of  kin  of  said  Lemuel  S. 
Morgan,  deceased,  the  residuary  estate  bequeathed  to  the  trustees  of 
the  University  of  Rochester,  on  the  ground  that  the  bequests  so  made 
to  said  University  of  Rochester  were  void.  This  action  was  tried; 
and,  in  an  elaborate  opinion.  Justice  Foote  dismissed  the  complaint 
The  judgment  does  not  state,  nor  does  it  appear  in  the  judgment  roll, 
that  the  complaint  was  dismissed  upon  the  merits.  The  following, 
however,  does  appear  in  Justice  Foote's  opinion,  reported  at  page  637 
of  51  Misc.  Rep.,  at  page  1011  of  101  N.  Y.  Supp. : 

"It  is  not  neceesary  now  to  consider  whether  any  personal  representattves 
of  the  estate  of  Iiemuel  S.  Morgan,  the  son,  would  be  In  a  position  to  Invoke  the 
protection  of  the  Oonstltatlon  to  prevent  the  application  of  this  statute  to 
this  will.  Neither  plaintiff  nor  the  defendant  Mrs.  Porter  Is  entitled  to  repre- 
sent In  this  action  the  estate  or  property  owned  by  Lemuel  S.  Morgan  at  the 
time  of  his  decease.  If  I  am  correct  In  holding  that  the  sister  and  nephews 
and  nieces  acquired  no  Interest,  vested  or  contingent,  In  the  personal  property 
of  Lewis  H.  Morgan  not  efTectnally  disposed  of  by  his  will,  then  the  com- 
plaint in  this  action  must  be  dismissed,  even  If  I  am  wrong  In  the  construc- 
tion which  I  have  given  to  this  will,  and  without  reference  to  the  other  ques- 
tions which  have  been  so  ably  presented  by  counsel.  For  that  reason,  I  shall 
not  undertake  to  discuss  or  express  any  opinion  upon  these  other  questiona 
It  is  sufficient  to  say  that  the  administrator  of  the  estate  of  Lemuel  S.  Mor- 
gan, he  having  died  Intestate,  Is  alone  entitled  to  administer  his  estate  and  to 
recover  such  interest,  if  any,  as  he  became  entitled  to  In  the  funds  involved  in 
this  action  not  effectually  disposed  of  by  the  will  of  his  father.  The  plain- 
tUTs  complaint  must  therefore  be  dismissed,  with  costs  against  plaintiff 
and  against  the  defendant  Mrs.  Porter,  and  in  favor  of  the  def^idants  the 
trustees  of  the  Unlvendty  of  Bocfaesta:." 

It  appears  that,  since  said  judgment  was  taken,  said  William  H. 
Morgan  has  been  appointed  limited  administrator  of  the  estate  of 
Lemuel  S.  Morgan,  deceased,  and  as  such  administrator  asked  leave 
to  intervene  and  become  a  party  to  this  proceeding,  which  privilege 
was  granted  to  him  as  such  limited  administrator.  In  the  action  in 
the  Supreme  Court  the  office  of  administrator  was  not  represented. 
There  was  no  administrator  of  the  estate  of  Lemuel  S.  Morgan  then 
appointed,  nor  any  a  party  to  said  suit  Harriett  Porter,  alSough  a 
party  to  the  said  suit,  was  not  a  party  as  the  executrix  of  Mary  E. 
Morgan,  deceased,  the  widow  of  said  testator.  Hence  it  appears 
that  two  estates  which  were  not  represented  in  said  Supreme  Court 
action  are  parties  contestant  in  this  proceeding.  I  am  of  the  opin- 
ion that  said  judgment  is  not  a  bar  or  res  judicata  against  the  con- 
testant William  H.  Morgan,  as  administrator  of  Lemuel  S.  Morgan, 
deceased,  nor  against  Harriett  Porter,  as  executrix  of  the  last  will 
and  testament  of  Mary  E.  Morgan,  deceased.  Genet  v.  Delaware  & 
Hudson  Canal  Co.,  163  N.  Y.  173,  57  N.  E.  297. 
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As  to  the  question  of  estoppel,  I  see  no  force  in  the  objection  that 
the  legatees  cannot  raise  this  question  of  the  construction  of  the  will 
because  they  have  received  their  legacies  under  the  will.  If  this  were 
an  attempt  to  set  aside  the  will,  such  an  objection  might  prevail;  but 
the  will  is  not  attacked.  The  contention  is  that  a  certain  provision 
of  the  will  is  in  contravention  of  the  statute,  and  that  as  to  that  part 
of  the  estate  the  testator  died  intestate.  The  will  stands  as  to  the  lega- 
cies not  affected  by  the  residuary  gift  Accordingly,  I  am  of  the 
ofunion  that  this  matter  must  be  settled  upon  its  merits,  and  will  pro- 
ceed to  the  consideration  of  such  merits  by  quoting  the  provisions  of 
the  will  pertinent  hereto : 

"Second.  Upon  the  determination  of  said  life  estates,  I  give  and  devise  the 
whole  of  my  real  and  personal  estate,  with  the  exceptions  hereinafter  named 
to  snch  child  or  children  of  my  said  son  lawfully  begotten  as  he  may  have 
bom  to  him  share  and  share  alike,  and  to  their  heirs  forever. 

"Third.  In  case  of  the  death  of  my  said  son  without  child  or  children  or 
lawful  descendants,  I  direct  my  said  executors,  after  the  death  of  my  said 
wife,  to  convert  the  whole  of  my  estate  into  money,  in  time  and  manner  at 
their  discretion  except  my  family  tomb  at  Mt  Hope  Cemetery,  my  library 
and  cases  and  my  collections,  and  to  pay  over  the  same  to  the  trustees  of  the 
Dnlveraity  of  Rochester,  for  the  purposes  hereinafter  named. 

"FtourtlL  Upon  the  occurrence  of  the  events  t>efore  named,  the  death  of  my 
■DO  without  diildren,  I  desire  to  use  my  said  estate  for  the  purposes  of  fe- 
male education  of  high  grade  tn  the  city  of  Rochester,  and  under  the  manage- 
moit  of  the  trustees  of  said  Universi^ ;  the  said  io«titution  to  be  made  a 
put  of  said  University  if  the  tmstees  chose  to  make  It  such  or  to  be  kept  In- 
dependent, and  subject  to  their  management  and  control.  When  said  trustees 
■hall  have  signified  their  acceptance  of  said  devise  and  bequest,  I  direct  my 
said  executors  to  pay  over  the  said  proceeds  of  my  estate  into  the  hands  of 
the  said  trustees  of  the  University  of  Rochester,  to  be  held  by  them  as  a 
perpetual  fond,  and  the  income  thereof  to  be  devoted  to  the  objects  named. 

"FiftiL  Since  1873,  before  which  this  plan  was  formed,  my  estate  has 
gbnmk,  and  it  will  be  necessary  to  accumulate  it,  or  it  may  be  that  parties 
will  oo.oi>erate  in  the  work  of  founding  a  female  college  in  Rochester,  I  would 
modi  prefer  that  the  fund  herein  provided  be  used  in  connecti<«  with  other 
foods  contributed  for  the  same  object  tliat  an  institution  might  be  created 
enomensurate  with  the  position  and  wants  of  Rochester. 

"Sixth.  I  give  to  my  son  the  use  of  my  library,  collections  and  cases  for 
and  during  his  natural  life,  and  after  his  decease  I  give  the  same  to  the  instl- 
tntlon  named  herein  should  the  trustees  <^  the  University  accept  the  trust 
hereby  created." 

The  first  question  to  dispose  of  is  whether  or  not,  under  the  terms 
of  this  will,  the  University  of  Rochester  is  the  beneficiary  of  the  re- 
siduary estate  mentioned  in  said  will,  or  whether  a  trust  has  been 
created.  If  a  trust  has  been  created,  we  must  consider  the  matter 
imder  the  question  of  a  trust.  If  no  trust  has  been  created,  then  we 
must  consider  the  appropriate  questions  relative  to  the  right  of  the 
University  of  Rochester  to  take  said  property. 

It  seems  to  me  that  the  intent  of  the  testator  was  to  found  a  de- 
partment, in  the  University  of  Rochester  and  under  the  direction  of 
the  University  of  Rochester,  for  female  education  of  a  high  grade. 
The  testator  was  a  scholarly  man,  a  man  of  learning  and  ability,  and 
is  presumed  to  have  known  that  the  University  of  Rochester  was  a 
corporation  endowed  with  the  privilege  of  educating  the  youth.  Al- 
though, at  the  time  of  the  making  of  the  will  and  the  death  of  the 
testator,  the  University  of  Rochester  was  not  conducting  a  depart- 
ment for  the  education  of  females,  nevertheless,  under  its  charter  it 
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was  entitled  at  any  time  to  undertake  such  work.    The  charter  pro- 
vided that : 

"I%e  regents  do  grant  and  declare  that  an  institution  'or  the  instmctlon  of 
yoQth  In  the  learned  languages  and  in  the  liberal  and  uscfnl  arts  and  scloioert 
shall  be,  and  hereby  Is,  founded  and  established  at  or  near  the  city  of 
Rochester,  in  the  county  of  Monroe,  *  •  *  by  the  name  of  the  University 
of  Rochester, .  and  said  corporation  is  by  tlMse  presents  invested  with  all  tb» 
privileges  and  powers  conceded  to  any  college  in  this  «tate." 

There  is  no  limiting  of  its  powers  as  to  which  sex  of  youth  it  shall 
undertake  to  instruct,  and  it  was  the  purpose  of  the  testator  to  turn 
over  his  residuary  estate  to  said  university,  the  corporation,  for  the 
purpose  of  enabling  it  to  educate  females,  either  in  connection  with 
the  department  it  already  had,  or,  if  it  saw  fit,  a  new  department. 
The  word  "trust"  used  in  said  will  I  do  net  regard  as  intended  by  the 
testator  to  be  used  in  its  technical  sense,  but  in  the  sense  that  the  Uni- 
versity of  Rochester,  upon  receiving  this  property,  had  a  responsi- 
bility to  carry  out,  subject  to  the  desires  of  the  testator  as  set  fordi 
in  his  will.    The  context  of  the  will  clearly  shows  that  the  creation 
of  a  separate  corporation  was  not  contemplated  by  the  will,  for  the 
institution  v.as  to  be  made  a  part  of  the  University  of  Rochester,  or 
to  be  kept  independent.    The  trustees  of  the  University  of  Rochester 
could  not  form  another  corporation,  but  they  could  carry  on  a  de- 
partment for  women  in  a  separate  institution  or  building,  or  they 
could  make  it  a  part  of  the  institution  already  formed.    The  trustees 
of  the  University  of  Rochester  are  a  body  corporate,  and  it  is  settled 
by  authority  that  a  gift  or  grant  to  the  trustees  of  a  corporation  for  a 
corporate  purpose  is  a  gift  or  grant  to  the  corporation.    New  York 
Institution  for  the  Blind  v.  How,  10  N.  Y.  84. 

The  provision  of  the  will  suggesting  that  the  trustees  accumulate 
the  fund  until  it  is  large  enough  to  be  of  sufficient  consequence  to 
accomplish  the  result,  and -the  intimation  that  others  might  join  and 
increase  the  fund,  further  show  the  intention  of  the  testator.  He 
realized  naturally  that  other  people  might  be  willing  to  add  to  tfiis 
fund,  by  making  subscriptions  or  contributions  to  uie  university  to 
institute  a  woman's  department,  whether  separate  or  in  connection 
with  the  men's  department  in  the  college,  and  by  a  gift  absolute  he 
left  it  to  the  judgment  of  the  university  trustees  in  their  corporate 
capacity  to  hold  as  an  absolute  gift,  accumulate  the  income,  and  when 
the  absolute  gift  and  its  increments  of  income,  with  or  without  other 
sifts,  became  sufficient  to  institute,  under  the  university's  corporate 
rights  and  privileges,  provision  for  the  education  of  women,  it  could 
do  so.  Taking  any  other  view  of  the  case  would  impute  ignorance 
to  the  testator  in  the  preparation  of  a  provision  in  his  will  which  was 
not  lawful. 

We  therefore  arrive  at  the  conclusion  that  the  University  of  Ro- 
chester, a  body  corporate,  was  intended  by  the  said  testator  in  his  will 
to  take  said  property  as  an  absolute  gift,  for  the  purpose  mentioned 
therein,  the  gift  being  subject  to  the  life  use  thereof  of  the  widow 
and  son  of  the  testator,  and  that  it  was  also  provided,  if  the  said 
son  died  without  lawful  issue,  the  gift  should  not  vest  until  the  death 
of  the  son,  when  the  contingency  as  to  whether  or  not  the  son  died 
with  or  without  lawful  issue  was  determined.     Had  the  son  left  law- 
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ful  issue,  the  property  would  have  vested  in  such  issue,  and  the  be- 
quest to  the  university  would  have  failed;  but,  there  being  no  issue 
of  the  son  at  the  time  of  his  decease,  the  vesting  was  immediate  to 
the  University  of  Rochester  at  Lemuel's  death.  McGillis  v.  McGillis, 
164  N.  Y.  539,  4  N.  E.  146;  Matter  of  Crane,  164  N.  Y.  71,  68  N. 
E.  47 ;  Richards  v.  Hartshome,  110  App.  Div.  660,  97  N.  Y.  Supp. 
754. 

In  Shipman  v.  Rollins,  98  N.  Y.  311,  it  was  held  that  the  capacity 
of  the  donee  to  take  was  determined  as  of  the  date  when  the  contin- 
gency happened.  Accordingly,  it  appears  that  the  University  of  Ro- 
chester was  capable  of  receiving  this  gift  upon  the  death  of  Lemuel 
S.  Morgan,  and  the  same  became  vested  in  them  immediately  upon 
his  death ;  and  therefore  the  statutes  in  force  at  the  time  of  the  death 
of  Lemuel  S.  Morgan  determined  the  capacity  of  the  university  to  take. 

At  the  time  of  the  death  of  the  testator,  December  17,  1881,  the 
yearly  income  of  a  college,  except  by  special  charter,  could  not  exceed 
$25,000.  The  yearly  income  of  tlie  University  of  Rochester  at  that 
date  was  $18,199.83 ;  but  in  1889  the  Legislaturfe  amended  the  statute 
and  thereby  increased  the  permissible  income  to  not  to  exceed  $250,000 
yearly,  and  in  the  revision  of  the  statutes,  by  what  is  known  as  the 
University  Law  (chapter  378,  p.  774,  of  the  Laws  of  1893),  no  lim- 
itation appears,  but  liie  regents  may  authorize  property  holding  be- 
yond sudi  as  shall  be  authorized  by  charter  or  by  speaal  or  general 
statute.  By  chapter  687,  p.  1805,  of  the  Laws  of  1892  (section  12  of 
the  General  Corporation  Law),  it  is  provided  that,  if  any  general  or 
special  law  heretofore  passed,  or  any  certificate  of  incorporation,  shall 
lunit  the  amount  of  property  a  corporation  other  than  a  stock  corpo- 
ration may  take  or  hold,  sudi  corporation  may  take  and  hold  property 
of  the  value  of  $3,000,000  or  less,  or  the  yearly  income  derived  from 
which  shall  be  $500,000  or  less,  notwithstanding  any  such  limitations. 
These  changes  in  the  law  having  taken  effect  before  the  title  to  the 
residuary  estate  vested,  as  we  have  already  held,  said  statutes  deter- 
mine the  limit  to  which  the  university  may  take;  and  the  act  of  the 
Legislature  in  changing  such  limitations  does  not  affect  vested  rights 
or  make  a  void  legacy  valid.  The  removal  or  expansion  of  the  yearly 
income  of  a  college  did  not  make  a  new  will  or  affect  void  bequests. 
There  is  a  distinction  between  the  Legislature's  attempting  to  make 
a  vested  void  trust  or  bequest  valid,  and  the  Legfislature's  increasing 
the  limitation  capacity  to  take  before  the  bec[uest  vests,  or  before  the 
probable  contingency  which  vests  it  may  arise.  The  Legislature  can 
enlarge  the  capacity  of  a  corporation  to  take,  and  as  to  the  powers  of 
the  corporation  to  take  the  limitation  must  be  tested  at  the  time,  and 
not  before,  the  corporation  is  called  upon  or  in  a  position  to  take  it. 

By  its  charter  die  University  of  Rochester  was  invested  with  all 
the  privileges  and  powers  conceded  to  any  college  in  the  state;  and, 
accordingly,  the  university  is  entitled  to  hold  property  to  the  amount 
of  $3,000,000  or  less,  and  to  have  an  income  of  $500,000  or  less.  It  ap- 
pears from  the  evidence  that,  at  the  time  of  the  death  of  the  said  Lem- 
uel S.  Morgan,  the  productive  assets  of  the  University  of  Rochester 
amounted  to  $762,221.73;  that  the  unproductive  assets  amounted  to 
$633,665.16;  and  that  the  income  produced  by  the  productive  assets 
amounted  to  $36,272.69.    Therefore  it  appears  that  the  University  of 
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Rochester  was  far  within  the  limit  of  the  amount  of  its  assets  or  its 
income  which  it  was  capable  of  holding  and  receiving  at  the  time  of 
the  death  of  the  said  Lemuel  S.  Morgan,  and  that  the  gift  or  bequest 
under  the  will  of  the  testator  herein,  being  about  $75,000,  is  not  stiffi- 
dently  large  to  make  the  holdings  of  the  University  of  Rochester,  or 
the  income  from  its  holdings,  at  the  time  of  the  death  of  the  said  Lem- 
uel S.  Morgan,  in  excess  of  its  rights  and  privileges. 

Another  objection  raised  to  the  University  of  Rochester  receiving 
this  bequest,  to  the  extent  of  at  least  one-half  thereof,  is. the  provisi<»i 
of  chapter  360,  p.  607,  of  the  Laws  of  1860.  It  does  not  seem  to  us 
that  tWs  act  applies  to  the  University  of  Rochester.  The  University 
of  Rochester  is  an  educational  institution  incorporated  by  the  regents, 
and  is  not  one  of  the  corporations  named  in  said  act  Amherst  Col- 
lege v.  Ritch,  151  N.  Y.  283,  45  N.  E.  876,  37  L.  R.  A.  305 ;  Allen  v. 
Stevens,  161  N.  Y.  123,  66  N.  E.  568;  Pritchard  v.  Kirsch,  68  App. 
Div.  334,  68  N.  Y.  Supp.  1049 ;  Matter  of  Norton,  39  App.  Div.  369, 
57  N,  Y.  Supp.  407,  affirmed  160  N.  Y.  684,  55  N.  E.  1098;  Hollis  v. 
Drew  Theological  Seminary,  95  N.  Y.  166, 

Having  determined  that  tiie  university  takes  this  bequest  as  an  ab- 
solute gift,  and  that  the  vesting  thereof  took  place  upon  the  death  of 
Lemuel  S.  Morgan,  the  authorities  relative  to  trusts  and  perpetuities 
cited  so  ably  in  contestant's  brief  do  not  apply,  if  our  constructicm  of 
the  will  of  the  testator  is  correct. 

By  parity  of  reasoning  we  hold  that  the  gift  of  the  library  cases  and 
collections  under  the  sixth  provision  of  5ie  will  is  valid,  and  they 
likewise  go  to  the  University  of  Rochester  as  an  absolute  gift;  the 
institution  referred  to  in  said  clause  being  the  University  of  Rochester. 

In  recapitulation,  I  find:  That  the  testator  intended  his  residuary 
bequest,  including  his  art  collection,  etc.,  in  the  event  of  the  death  of 
his  son  without  lawful  issue,  as  an  absolute  gift  to  the  University  of 
Rochester,  to  be  used  by  said  university  for  the  maintenance  of  female 
education ;  that  said  giit  vested  upon  the  death  of  the  said  Lemuel  S. 
Morgan ;  that  the  said  university  was  at  that  time  capable  of  receiving 
the  same,  and  the  purposes  for  which  the  gift  was  given  were  within 
the  diarter  and  the  corporate  powers  of  the  university;  that  the  law 
against  perpetuities  does  not  apply  to  this  g[ift  to  the  University  of 
Rochester;  that  the  purpose  for  which  the  gift  was  given  is  not  void 
because  of  indefiniteness  as  to  the  uses  and  purposes  for  which  the  gift 
is  to  be  used;  that  the  statute  (chapter  360,  p.  607,  Laws  1860)  does 
not  apply  to  gifts  to  the  University  of  Rochester;  that  the  objections 
of  the  contestants  should  be  dismissed ;  that  the  executors  be  Erected, 
after  payment  of  commissions  of  the  executors  and  expenses  of  this 
accounting,  to  pay  the  balance  of  the  estate  of  the  said  Lewis  H.  Mor- 
gan, deceased,  now  on  hand,  and  turn  over  the  collection,  etc.,  now  on 
hand,  to  the  trustees  of  the  University  of  Rochester. 

The  executors  are  allowed,  in  addition  to  their  commissions,  the 
costs  of  this  accounting,  to  be  taxed  as  a  contest.  The  trustees  of  the 
University  of  Rochester  are  allowed  costs  as  of  a  contest,  to  be  paid 
out  of  the  estate  of  deceased.  Otherwise  no  costs  are  allowed.  Let 
findings  be  drawn  in  accordance  with  the  terms  of  this  decision,  and 
a  decree  entered  thereupon,  upon  three  days'  notice. 

Decreed  accordingly. 
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(122  App.  DlT.  564.) 

LONG  T.  UNION  ET.  00.  OF  NEW  YORK  CITY. 

<Sapreme  Court,  Appellate  DiTlaion,  First  Department    December  9,  190T.) 

L  Stbest  Railroaos— Pebsoks  on  Tbaok— Irjubies— Etidknoe. 

In  an  action  against  a  street  railroad  for  tbe  death  of  one  struck  by  a 
car  while  attempting  to  pass  in  front  of  it,  evidence  held  to  show  con- 
tributory negligence. 
[Ed.  Nota.— For  caau  In  point,  saa  Cant  Dig.  toL  M,  Stnat  Railroads,  I  2tt.] 

2.  Saiu:. 

It  Is  contributory  negligence  for  a  pedestrian  to  attempt  to  pass  In 
front  of  a  moving  street  car  six  or  seven  feet  away,  Irrespective  of  tbe 
q)eed  of 'the  car. 

[Bd.  Note.— For  eaaaa  In  point,  aae  Cant  Dig.  vol.  14,  Straat  Bollrosds,  {  M9.] 

3.  Death— E2z(x»sivs  Dakaoes— Pebsorai,  Injubibs. 

In  an  action  for  the  death  of  a  woman  58  yean  of  age,  who  left  sur- 
viving a  husband  and  sons  aged  30,  28,  and  24  years,  respectively,  and 
who  was  the  housekeeper  of  the  family,  a  verdict  for  $3,000  was  exces- 
sive, under  C!ode  Oiv.  Proc.  t  1904,  provldhig  that  the  damages  shall  be 
a  fair  and  Just  compoisatlcm  for  the  pecuniaiy  Injuries  resulting  to  the 
persons  for  whose  benefit  the  action  was  brought. 

[Ed.  Note.— For  cases  in  point  aaa  Cant  Dig.  vol.  IE,  Daatli.  H  US-UO.] 

Appeal  from  Trial  Term. 

Action  by  Leonard  Long,  as  administrator  of  the  estate  of  Kath- 
erine  Schmidt,  deceased,  against  the  Union  Railway  Company  of  New 
York  City.  Appeal  by  defendant  from  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial.  Reversed, 
and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Charles  F.  Brown  (Bayard  H.  Ames,  on  the  brief),  for  appellant. 
Frank  F.  Davis  (Wra,  M.  Sullivan,  on  the  brief)  and  John  J.  Hynes, 
for  respondent 

CLARKE,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  for  $3,000  in  an  administrator's  action  to  recover  damages 
for  the  death  of  one  Katherine  Schmidt,  alleged  to  have  been  caused 
by  the  defendant's  negligence.  The  accident  occurred  at  166th  street 
and  the  Boston  Post  Road  on  July  2,  1904,  about  8 :30  in  the  even- 
ing, while  it  was  still  light.  The  plaintiff's  testimony  in  regard  to 
the  accident  is  given  by  a  niece  of  the  decedent,  one  Mrs.  Chapman. 
The  witness  and  the  decedent  went  to  the  northeast  corner  of  166th 
street  on  the  Boston  Post  Road;  Mrs.  Schmidt  intending  to  take  a 
south-bound  car.  To  take  said  car  it  was  necessary  to  cross  the 
Post  Road;  the  downtown  track  being  on  the  westerly  side  of  the 
street.  It  was  agreed  on  the  record  that  it  is  about  400  feet  from 
166th  to  167th  street,  that  the  width  of  Boston  Road  from  curb  to 
curb  is  5Zj4  feet,  and  that  the  distance  from  the  easterly  curb  to 
the  westerly  rail  of  the  downtown  track  is  31%  feet,  and  from  the 
easterly  curb  to  the  easterly  rail  of  the  downtown  tradk  is  27  feet 
6  inches.  Although  Mrs,  Chapman  was  somewhat  uncertain  as  to 
distances,  testifying  at  one  time  that  when  Mrs.  Schmidt  stepped  on 
the  track  the  car  was  a  block  away,  and  at  another  time  half  a  blodc, 
107N.Y.S.— 26 
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reading  her  evidence  in  the  most  favorable  light  to  plaintiff,  she  tes- 
tified, in  substance:  That,  when  the  decedent  started  directly  across 
the  road,  the  car  was  just  about  at  167th  street — ^that  is,  400  feet 
away — in  plain  sight,  with  no  vehicles  or  obstructions  of  any  kind 
in  the  way,  and  running  fast.  The  decedent  was  strong,  well  and 
hearty,  and  possessed  of  good  eyesight  and  hearing.  Neither  she 
nor  Mrs.  Chapman  made  any  signal  to  the  approaching  motorman, 
or  indicated  in  any  way  that  she  desired  to  board  the  car.  Hie  car 
did  not  change  its  speed  from  the  first  time  she  saw  it  until  it  struck 
the  decedent.     She  said: 

"I  watched  the  car,  saw  the  car  coming,  and  then  I  watched  my  aunt,  to  see 
her  cross,  because  I  wanted  to  see  that  my  aunt  got  the  car.  *  *  *  I  did 
not  see  her  do  anything  at  all.    She  Juut  went  right  across." 

When  decedent  steoned  on  the  first  rail  of  the  south-bound  track, 
the  car  was  about  half  a  block  away.  As  the  car  struck  her,  she 
was  just  stepping  ofiE  the  track.  She  lay  to  the  west  of  the  track, 
maybe  three  feet  or  two.  So  that  the  evidence  for  the  plaintiflf,  in 
effect,  is  that  decedent  stepped  upon  the  south-bound  track  in  front 
of  a  rapidly  approaching  car,  in  plain  sight,  in  daylight,  when  the 
car  was  200  feet  away,  and,  walking  directly  across,  before  she  could 
cross  the  track,  a  distance  of  four  feet  and  -eight  inches,  the  car,  with- 
out slackening  its  speed,  ran  200  feet  and  hit  her  just  as  she  was  step- 
ping off  the  last  rail.  .  This  account  of  the  accident  is  not  credible. 

^r  the  defense,  four  witnesses  testified  that  decedent  stepped  on 
the  track  from  five  to  seven  feet  in  front  of  the  car.  There  was  tes- 
timony that  the  motorman  rang  his  bell,  threw  off  his  power,  and 
put  on  his  brake,  and  that  when  the  car  was  brought  to  a  standstill 
decedent  was  lying  about  even  with  the  middle  of  the  car.  This  judg- 
ment cannot  be  sustained,  for  these  reasons: 

First.  The  verdict  was  clearly  against  the  weight  of  the  evidence. 
The  plaintiff  failed  to  show  that  decedent  was  free  from  contributory 
negligence. 

In  Greene  v.  Metropolitan  St.  Ry.  Co.,  100  App.  Div.  303,  91  N. 
Y.  Supp.  426,  approved  in  Lofsten  v.  Bklyn.  Hts.  R.  Co.,  184  N.  Y. 
148,  76  N.  E.  1035,  Mr.  Justice  Ingraham  said: 

"There  was  no  evidence  to  Justify  a  finding  that  the  defendant  was  negli- 
gent, or  that  the  plaintiff  was  free  from  negligence.  The  plaintiff  and  his 
companions  walked  in  front  of  an  approaching  car  which  was  coming;  at  a 
rapid  rate  of  speed.  There  was  nothing  to  indicate  to  the  motorman  that  they 
Intended  to  cross  in  front  of  the  car;  nothing  to  require  the  motorman  to 
stop  the  car  to  let  them  cross.  But  whatever  may  be  said  of  the  negligence 
of  the  defendant.  It  is  entirely  clear  that  the  accident  was  caused  by  the  negli- 
gent  act  of  the  plaintiff  in  stepping  in  front  of  this  rapidly  approaching  car 
when  it  was  at  such  a  distance  from  him  that  no  act  of  the  motorman  could 
have  prevented  the  accident.  While  I  do  not  think  that  as  a  matter  of  law 
it  is  contributory  negligence  for  a  person  to  attempt  to  cross  the  track  of  a 
street  railroad,  because  a  car  Is  in  sight,  it  is  certainly  reckless  conduct  to 
step  in  front  of  a  rapidly  approacliing  car  when  the  car  is  only  10  feet  away. 
I  think  it  immaterial  whether  or  not  the  plaintiff  looked  after  leaving  the 
sidewalk.  If  be  looked,  he  must  have  seen  that  an  attempt  to  cross  in  front 
of  the  car  would  necessarily  result  In  a  collision.  If  he  saw  a  rapidly  ap- 
proaching car  when  he  stepped  off  the  sidewalk,  and  he  walked  on  without 
looking,  and  because  of  his  failure  to  look  he  placed  himself  in  a  iiositlon  of 
danger,  he  was  guilty  of  negligence  which  precludes  recovery." 
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In  the  Lofsten  Case,  supra,  the  court  said: 

"We  think  tbat  the  evidence  showed  that  he  was  guilty  ot  contrlbutory 
negllgence  as  a  matter  of  law,  and  that  the  Judgment  in  his  favor  should  be 
reverseA.  This  car  was  proceeding  at  a  rate  of  five  or  six  miles  an  hour.  It 
was  In  the  nelghlwrhood  of  fourteen  feet  from  this  cnrb  from  which  plaintiff 
saw  the  car  to  the  nearest  rail  of  the  tra(^  upon  which  he  was  struck.  Ac- 
cording to  his  version,  there  was  nothing  whatever  to  obstruct  bis  view  of 
the  approaching  car.  He  was  struck  by  the  nearest  forward  comer  of  the 
car.  If  he  had  exercised  the  slightest  heed  by  either  looking  or  list^Ing,  he 
would  have  detected  its  pieseaoe  in  such  close  proximity  as  to  disclose  at  once 
the  foolhardlnen  ot  stet^ing  np<m  the  tra(^  In  front  of  it  Nothing  but  utter 
obliTion  of  bis  surroundings  and  of  tils  obligations  could  mislead  a  traveler 
into  the  conduct  displayed  by  plaintiff.  It  is  true  that  the  defendant's  em- 
ployes were  under  the  obligation  to  manage  tbe  car  with  care,  but  this  obliga- 
tion of  care  was  not  confined  to  them.  It  also  rested  upon  the  plaintiff,  and 
their  negllgemce  did  not  relieve  tiim  from  the  consequences  of  his  own  fault" 

Second.  The  defendant  asked  the  court  to  charge: 

"If  the  Jury  believes  the  testimony  of  defendant's  witnesses,  or  some  of 
tbem,  that  the  car  was  not  more  than  six  or  seven  feet  away  from  Mrs. 
Schmidt  at  the  time  she  stepped  upon  the  track,  their  verdict  must  be  for  tbe 
defendant,  wbatever  may  have  t>een  the  speed  of  tbe  car."         * 

The  court  refused  so  to  charge,  and  the  defendant  excepted.  This 
refusal  constitutes  reversible  error.  In  Bambace  v.  Interurban  R. 
R.  Co.,  188  N.  Y.  288,  80  N.  E.  918,  the  court  below  refused  to  charge: 

"If  yon  believe  that  the  deceased  ran  or  stepped  oa  the  trade  when  tbe 
horses  attached  to  the  defendant's  car  were  not  more  than  five  or  six  feet 
from  him,  as  testified  to  by  several  of  plaintiff's  witnesses,  then  your  verdict 
most  be  for  the  def^idant" 

The  Court  of  Appeals  held  that  the  defendant  was  entitled  to  the 
instruction  asked  for,  and  that,  if  the  jury  so  found,  it  would  follow- 
as  matter  of  law  that  the  decedent  was  guilty  of  contributory  negli- 
gence, and  for  this  refusal  reversed  the  judgment. 

Third.  The  verdict  was  excessive.  The  decedent  was  a  woman  of 
58,  and  left  surviving  a  husband  and  three  sons,  30,  28,  and  24  years 
of  age,  respectively.  She  was  the  housekeeper  of  the  family.  The 
damages  are  limited  to  the  fair  and  just  compensation  for  tiie  pe- 
cuniary injuries  resulting  from  the  decedent's  death  to  the  person  or 
perscms  for  whose  benefit  the  action  is  brought  Section  1904,  Code 
Civ.  Proc.  There  was  no  support  in  the  evidence  for  the  amount  of 
damages  found. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event    All  concur. 


HARRINGTON  v.  GREEN. 
(SnpreoM  Court  Appellate  Term.    November  29,  1907.) 

Momr  RxcEivxD— GsotiRDS. 

Where  defendant  received  a  check,  knowing  that  part  of  the  amount 
was  intended  for  plaintiff,  but  failed  to  pay  it  over,  It  may  be  recovered 
In  an  action. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  85,  Money  Received, 
I31.J 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  John  P.  Harrington  against  John  K.  Green.  Judgment 
for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Hippolyte  A.  Geney,  for  appellant. 

Morgan  &  Mitchell  (Arthur  L.  Marvin,  of  counsel),  for  respondent 

PER  CURIAM.  The  defendant  knew,  when  he  received  the  check 
for  $372  from  the  Bromonia  Company,  that  $82.44  thereof  was  in- 
tended for  the  plaintiff.  He  neglected  to  pay  it  over,  and  he  should 
be  required  in  this  action,  brought  to  recover  that  sum,  to  respond  ac- 
cordingly. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


PRANK  ▼.  MANHATTAN  MATBRNITT  &  DISPENSABT. 
(Supreme  Oonrt,  Appellate  Term.    November  29,  1007.) 

1.  Mastbb  and  Skbtakis-Indkfiritk  Tebk— Daicages  fob  Disohabob. 

A  biriag  at  so  much  a  day,  week,  month,  or  year,  no  time  being  speci- 
fied, Is  an  Indefinite  hiring,  and  no  presumption  attaches  that  It  was  for 
a  day  even,  but  only  at  a  rate  fixed  tor  whatever  time  the  party  may 
serve;  and  so,  where  one  was  hired  at  $50  a  month,  nothing  being  said 
about  the  period  of  service,  the  master  had  the  right  to  discharge  him 
at  any  time,  and  Incurred  no  obligation  beyond  the  wages  due  at  the  time 
«f  such  discharge. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die.  voL  84^  Maata  and  Serv- 
ant {  19.] 

2.  Same— Actions  fob  Wbongfui.  Dtsobabsb— Bubdbit  of  Pboof. 

Where  a  contract  of  hiring  is  general  or  indefinite  in  its  terms.  It  Is 
prima  facte  a  hiring  at  will,  and  the  burden  rests  upon  the  servant  to 
prove  that  the  hiring  Is  for  a  definite  term. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  Alexander  Frank  against  the  Manhattan  Maternity  & 
Dispensary.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Strong  &  Cadwalader,  for  appellant. 

Greenthal  &  Greenthal,  for  respondent 

LEVENTRITT,  J.  The  plaintiff  had  a  recovery  of  $50  below  in 
an  action  for  unlawful  discharge.  The  judgment  cannot  stand,  as 
there  was  a  failure  to  prove  a  hiring  for  any  definite  term.  On  direct 
examination  the  plaintiff  testified  3iat  he  saw  the  superintendent  of 
the  defendant.  Miss  Mewhort,  "in  the  middle  of  March,  1907,  and 
Miss  Mewhort  accepted  me  at  $50  a  month."  Not  a  word  was  said 
as  to  the  term  of  hiring.  He  went  to  work  on  March  16th,  received 
$25  on  April  1st,  and  on  the  10th  was  told  to  leave  on  the  following 
day.    This  action  is  brought  to  recover  wages  up  to  the  11th  and 
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damages  from  that  day  to  the  1st  of  May — in  all,  $60.    On  cross- 
examination  the  plaintiff  testified: 

"Q.  How  man7  months  did  she  tell  yon  she  would  engage  you  for?  A.  Tfaat 
was  not  spoken  aboat  at  all.  Q.  Did  she  say  that  she  would  engage  you  for 
one  month?    A.  She  did  not  say  anything  about  it  at  alL" 

It  is  too  well  settled  in  this  state  to  require  extended  citation  that 
"a  hiring  at  so  much  a  day,  week,  month,  or  year,  no  time  being  speci- 
fied, is  an  indefinite  hiring,  and  no  presumption  attaches  that  it  was 
for  a  day  even,  but  only  at  the  rate  fixed  for  whatever  time  the  party 
may  serve."  Martin  v.  Insurance  Co.,  148  N.  Y.  117,  121,  42  N.  E. 
416;  Wood,  Master  and  Servant,  §  136;  Baker  v.  Appleton  &  Co., 
107  App.  Div.  362,  96  N.  Y.  Supp.  126;  Outerbridge  v.  Campbell, 
87  App.  Div.  697,  84  N.  Y.  Sum>.  637 ;  Fischer  v.  Sanchez  &  Haya 
Co.,  44  App.  Div.  629,  60  N.  Y.  Supp.  1138.  Where  a  contract  of 
hiring  is  general  or  indefinite  in  its  terms,  it  is  prima  facie  a  hiring 
at  will,  and  the  burden  rests  upon  the  servant  to  prove  that  the  hir- 
ing is  for  a  definite  term.  Hotchkiss  v.  Godkin,  63  App.  Div.  469,  71 
N.  Y.  Supp.  629. 

Not  only  has  the  plaintiff  failed  to  carry  the  burden,  but  his  cross- 
examination  affirmatively  shows  that  no  definite  period  of  service  was- 
in  the  contemplation  of  either  party.  The  defendant,  therefore,  in- 
curred no  obligation  beyond  the  wages  earned  from  the  1st  of  the 
month  to  the  11th  and  was  within  its  legal  rights  in  dispensing  with 
plaintiff's  services  thereafter. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


(56  Misc.  Rep.  434.) 

POLLACK   T.  WIBNBR  et  al. 

(Supreme  Court,  Appellate  Term.    November  20,  1907.) 

PLBADxira — Bnx  or  Fabtiouxabs— ConnTEBCLAiH. 

Pursuant  to  an  order  to  file  a  bill  of  particulars  of  a  counterclaim,  pro' 
Tiding  that  In  case  of  default  the  defendants  would  be  precluded  from 
giving  evidence  in  support  of  the  counterclaim,  defendants  filed  a  bill 
claimed  to  be  In  compliance  with  the  order,  and  no  further  steps  were 
taken  by  plaintiff  with  reference  to  the  bill  until  the  case  came  on  for 
trial.  Held,  that  plaintiff,  having  failed  to  move  before  trial  for  a  fur- 
ther bill  of  particulars,  could  not  object  to  receiving  evidence  of  the 
counterclaim. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Jacob  Pollack  against  Louis  Wiener  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Rudolph  Cherurg,  for  appellants. 

Laurence  J.  Bershad,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff  sued  to  recover  an  unpdd  bal- 
ance for  carpenter  work  performed  under  a  contract  with  the  de- 
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fendants,  who  pleaded  a  general  denial  and  set  up  a  counterclaim 
for  damages  resulting  from  a  breach  of  the  contract.  Upon  the  de- 
fendants' failure  to  comply  with  a  demand  made  for  the  particulars 
of  the  counterclaim,  the  plaintiff  moved  for  a  bill,  and  the  motion 
was,  on  the  14th  of  January,  1907,  granted  by  default,  and  thereafter 
an  order  was  entered  reciting  the  particulars  which  the  defendants 
should  furnish  within  three  days,  and  providing  that  upon  failure  to 
comply  the  defendants  would  be  precluded  from  offering  on  the  trial 
proof  in  support  of  their  counterclaim.  Within  the  specified  time  the 
defendants  filed  a  bill  which  they  claimed  was  a  compliance  with  the 
order.  No  further  steps  were  taken  by  the  plaintiff  with  reference 
to  the  bilL  The  cause  came  to  trial  before  a  jury  on  the  16th  of 
April,  1907,  and  when  the  defendants  tendered  evidence  to  sustain 
their  counterclaim  the  plaintiff  objected  that  the  bill  filed  was  not  in 
compliance  with  the  order,  and  invoked  the  provision  which  precluded 
the  evidence.  The  defendants  insisted  that  the  order  had  been  obey- 
ed; but  the  learned  trial  justice  held  to  the  contrary,  rejected  the 
testimony,  and  the  defendants  excepted  to  the  ruling.  From  a  judg- 
ment entered  upon  a  verdict  in  favor  of  the  plaintiff,  the  defendants 
appealed,  assigning  as  error  the  rejection  of  the  evidence  offered. 

It  was  error  to  exclude  evidence  of  the  counterclaim.  The  defend- 
ants, having  served  a  bill  which  they  deemed  a  compliance  with  the 
order,  were  not  in  default.  If  the  plaintiff  claimed  the  bill  defective 
or  insufficient,  he  should  have  moved  for  a  further  bill.  He  cannot 
wait  until  the  trial,  without  intimating  that  the  bill  does  not  meet  the 
requirements  of  the  order,  and  then  for  the  first  time  advance  his  ob- 
jection and  invoke  the  drastic  provision  precluding  the  giving  of  tes- 
timony. Faller  v.  Ranger,  99  App.  Div.  374,  91  N.  Y.  Supp.  206; 
Reader  v.  Haggin,  114  App.  Div.  112,  99  N.  Y.  Supp.  681. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event    All  concur. 


(56  Misc.  R^.  leO.) 

PFX)PI.B  V.  BENNETT. 

(Supreme  Court,  Special  Tenn,  Fulton  Oounty.    October,  1907.) 

1.  PtTBUC   LAHDB— CUTTIRa   TlUBKB— Dauaoes. 

Code  ClT.  Proc.  {{  1667,  1668,  providing  for  treble  damages  for  the 
cutting  of  trees,  do  not  relate  to  damages  to  trees  on  lands  of  the  state; 
bnt  a  complaint  demanding  such  damages,  otherwise  sufficient.  Is  not  there- 
fore liable  to  demurrer. 

2.  Samk. 

Laws  1900,  p.  63,  c.  20,  i  222,  authorizing  the  recovery  of  penalties  for 
cutting  trees  on  state  lands.  In  an  action  for  trespass  or  In  a  separate  ac- 
tion, was  not  repealed  by  amendment  to  C!ode  Olv.  Proc.  |  4S8,  taking  tt- 
fect  April  23,  1900. 

Action  by  the  people  against  Charles  H.  Bennett    Demurrer  to  com- 
plaint overruled. 

John  K.  Ward,  for  plaintiff. 

Countryman,  Nellis  &  Du  Bois,  for  defendant 
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SPENCER,  J.  The  complaint  sets  up  two  separate  causes  of  ac- 
tion; one  for  trespass  in  cutting  and  destroying  trees  with  treble  dam- 
ages, and  the  other  to  recover  penalties  under  the  forest,  fish,  and 
game  law.  The  defendant  demurs:  First,  that  the  facts  set  up  in 
each  cause  of  action  are  insufficient  to  constitute  a  cause  of  action ;  and, 
second,  a  misjoinder  of  causes  of  action. 

It  is  alleged,  in  the  first  cause  of  action,  that  the  plaintiff  is  the  owner 
of  the  tract  of  land  known  as  the  forest  preserve ;  that  defendant  has 
cut  and  carried  away  69  trees  therefrom  and  has  tiierefore  become  lia- 
ble to  the  plaintiff  for  treble  the  stmi  of  the  damages  caused  thereby. 
I  have  not  been  referred  to  any  statute  or  decision  as  authority  for 
demanding  treble  damages,  except  sections  1667  and  1668  of  the  Code 
of  Civil  Procedure.  I  know  of  no  other.  But  these  sections  do  not 
authorize  treble  damages  for  cutting  trees  on  the  lands  of  the  state. 
They  long  formed  a  part  of  the  Revised  Statutes  (Banks  &  Bros.  [6th 
Ed.]  pt  3,  c  5,  tit.  6,  §  1),  and  were  incorporated  into  the  Code  of  Civil 
Procedure.  In  transition,  there  was  a  slight  change  of  terms,  chiefly 
for  tautological  reasons,  but  no  change  in  respect  to  the  persons  and 
corporate  bodies  to  which  they  had  application.  The  operation  of  the 
statute  is  limited  to  the  lands  of  persons  and  of  cities,  villages,  and 
towns,  and  does  not  extend  to  lands  of  the  state.  The  state  is  a  polit- 
ical corporate  body.  If  treble  damages  had  been  intended  as  to  the 
cutting  of  trees  on  its  land,  it  would  have  been  named.  It  is  not  a  "per- 
swi,"  within  the  meaning  of  the  word  as  there  employed.  The  statute 
itself  recognizes  the  distinction.  Not  being  within  the  list  of  corporate 
bodies  therein  mentioned,  the  state  may  not  be  regarded  as  included 
within  its  provisions.  It  is  not  difficult  to  perceive  the  reason  for  this 
exclusion.  When  first  enacted,  the  cutting  of  trees  on  state  lands  was 
not  regarded  as  a  serious  offense.  Indeed,  the  man  who  cleared  the 
forests  was  regarded  in  the  light  of  a  public  benefactor,  as  he  rendered 
the  most  laborious  service  in  the  process  of  converting  the  wilderness 
into  fruitful  fields.  But  the  situation  changed,  and  now  we  rightfully 
regard  him  who  despoils  the  uplands  as  a  criminal.  Therefore  the 
Legislature  has  imposed  penalties  for  such  despoliations,  but  the  law 
in  respect  to  treble  damages  remains  the  same.  Without  a  clear  ex- 
pression of  legislative  -intent,  it  will  not  be  presumed  to  have  been  ex- 
tended to  the  cutting  of  trees  upon  lands  of  the  state. 

If  this  be  so,  then  the  first  cause  of  action  must  fall  before  the  de- 
murrer, unless  the  facts  alleged  are  sufficient  to  sustain  an  action  for 
simple  trespass.  Mindful  of  the  leniency  with  which  pleadings  are  now 
regarded,  I  am  inclined  to  that  opinion.  Under  the  statute,  as  it  stood 
in  the  Revised  Statutes,  it  was  doubtful  whether  the  plaintiff  or  the 
defendant  was  required  to  produce  evidence  in  exculpation;  but,  on 
being  carried  into  the  Code  of  Civil  Procedure,  a  change  was  made,  im- 
posing the  burden  of  such  proof  upon  the  defendant  Throops'  Code 
of  Civ.  Proc  1885,  §§  1667,  1668;  Humes  v.  Proctor,  73  Hun,  265,  26 
N.  Y.  Supp.  315.  Hence  the  awarding  of  treble  damages  must  be  re- 
garded as  inddent  to  the  action,  and  the  demand  therefore  finds  ap- 
propriate place  in  the  prayer  for  relief.  By  demanding  treble  dam- 
ages, the  plaintiff  has  prayed  for  too  much ;  but  that  does  not  make  the 
pleading  demurrable.    It  may  be  stricken  out  or  treated  as  surplusage. 
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As  the  first  cause  of  action  contains  facts  sufficient  to  constitute  a  cause 
of  action  for  trespass,  and  the  second  cause  of  action  is  also  sufficient, 
the  first  ground  of  demurrer  must  be  overruled. 

We  now  come  to  the  second  ^ound  of  demurrer.    It  must  be  con- 
ceded that  under  the  Code  (section  484)  an  action  for  trespass  to  real 
property  may  not  be  joined  with  a  cause  of  action  for  penalties  under 
the  forest,  fish,  and  gaine  law.    People  v.  Wells,  62  App.  Div.  583,  65 
N.  Y.  Supp.  319.    This  decision,  althou^  by  a  divided  court,  is  con- 
clusive here.    The  misplacement  of  subdivision  10  in  section  484  of  the 
Code,  whether  accidental  or  intentional,  was  the  occasion  of  its  fail- 
ure to  authorize  the  joinder.    But  in  section  222  of  the  forest,  fish,  and 
game  law  (Laws  1900,  p.  63,  c  20),  we  find  an  express  permission  to 
recover  the  penalties  thereby  imposed,  either  in  the  action  for  trespass 
or  in  a  separate  action.    This  provision  went  into  effect  February  10, 
1900,  and  the  aforesaid  addition  of  subdivision  10,  April  23,  1900. 
It  is  earnestly  contended  by  defendant  that  the  latter  accomplished  the 
repeal  of  the  former.    But  the  former  is  an  express  enactment,  having 
special  reference  to  a  particular  subject,  while  the  operation  of  the 
latter  comes,  not  from  any  express  intention,  but  from  its  position  as 
related  to  other  subdivisions  of  the  same  section.    Its  language  is  not 
prohibitory,  but  permissive  and  regulative,  and  should  yield  to  an  ex- 
press permission,  such  as  is  found  in  the  other  enactment.    It  is  true 
that  the  Legislature  has  since  added  subdivisions  11  (Laws  1906,  p.  50, 
c.  29)  and  12  (Laws  1907,  p.  37,  c.  26),  in  respect  to  penalties  under  the 
agricultural  and  health  laws,  and  placed  them  in  the  same  relation  as 
subdivision  10;   but  the  statutes  in  respect  to  those  subjects  contain 
no  provisicm  as  to  the  manner  of  enforcing  penalties.    Nor  are  they 
related  to  land,  as  in  the  case  of  trees.    It  is  difficult  to  perceive  any 
reason  why  trespass  to  real  estate  and  the  penalties  for  cutting  trees 
thereon  should  not  be  joined  in  one  action,  if  they  relate  to  the  same 
transaction.    This,  it  seems  to  me,  is  the  intention  of  the  provision  in 
the  forest,  fish,  and  game  law,  which  evidently  has  reference  to  the 
action  to  recover  damages  for  the  trespass,  thereby  permitting  a  re- 
covery for  both  damages  and  the  penalties  in  one  action.    The  general 
policy  of  the  law  is  to  limit  the  number  of  actions  as  much  as  practica- 
ble ;  and,  inasmuch  as  no  harm  may  result  to  the  defendant  irora  unit- 
ing the  two,  it  would  seem  that  the  permission  so  to  do  has  not  been  ab- 
rogated.   The  case  of  People  v.  Wells,  supra,  is  not  applicable.    That 
action  was  brought  under  the  forest,  fish,  and  game  law  before  its  re- 
vision, and  did  not  contain  the  provision  now  under  consideration. 
That  court  in  none  of  its  various  opinions  referred  to  the  present  law 
and  may  not  be  regarded  as  having  adjudicated  thereon. 

It  follows  that  the  demurrer  must  be  overruled,  with  costs.    The  de- 
fendant may  plead  over  on  the  usual  terms. 

Ordered  accordingly. 
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STATE  BOARD  OF  PHAAMACY  T.  OASAU. 
(Supreme  Oonrt,  Appellate  Division,  First  Department    December  6,  1007.) 

1.  ADI7I.TEIU.TI0N— CblAK   OT   Tabtab— "Dbtto." 

Cream  of  tartar  is  a  drag  within  the  statutory  definition  of  the  words 
"food"  and  "drug"  in  Public  Health  Law,  Laws  1893,  p.  1510,  c.  661,  art 
S,  H  40,  41. 

2.  Same- Statutobt  RsainATioNa— Iixkgai.  Sai.e8  bt  Meboharts— Pbnai/tt. 

Public  Health  Law,  Laws  1803,  p.  1554,  c.  661,  art  11,  |  187,  as  amend- 
ed by  Laws  1897,  p.  173,  c.  297,  confers  authority  on  the  state  board  of 
pharmacy  to  license  pharmacists,  prohibits  any  person  from  practicing 
as  a  pharmacist  without  a  license,  and.  exempts  from  the  operation  of 
the  provision  sales  by  retail  dealers  or  merchants  of  cream  of  tartar, 
etc.  Laws  1900,  p.  1471,  c.  667,  art  11,  S  197,  provides  that  all  phar- 
maceutical preparations  sold  in  a  pharmacy,  store,  etc.,  shall  be  of  the 
standard  quality  and  purity  established  by  the  United  States  Pharma- 
oi^aola,  and  that  every  proprietor  shall  be  responsible  for  the  quality  of 
such  commodities.  Section  199  provides  that  the  provision  shall  not  ap- 
ply to  the  sale  by  merchants  of  cream  of  tartar,  "except  as  herein  pro- 
vided." Held,  that  section  197  Is  applicable  to  merchants  selling  cream 
of  tartar,  and  the  board  of  pharmacy  may  prosecute  for  the  penalty  pre- 
scribed for  a  violation  thereof,  the  statute  as  amended  indicating  a  legis- 
lative intoit  to  oontlnne  to  permit  the  sale  of  cream  of  tartar  by  mer- 
chants without  procuring  a  pharmaceutical  license,  and  to  devolve  on  the 
state  board  of  pharmacy  the  duty  of  enforcing  the  law,  and  the  right  to 
collect  the  penalties  for  selling  drugs  not  of  the  standard  of  purity. 

HoogbttMi,  J.,  and  Patterson,  P.  J.,  dissenting. 

Appeal  from  Appellate  Tenn. 

Action  by  the  state  board  of  pharmacy  against  Fred  Gasau  for  the 
penalty  for  a  violation  of  Public  Health  Law,  Laws  1893,  p.  1554,  c 
661,  art  11,  §  187,  as  amended  by  Laws  1897,  p.  173,  c.  297.  From  a 
determination  of  the  Appellate  Term  (62  Misc.  Rep.  490,  102  N.  Y. 
Sapp.  539),  afHrming  a  judgment  of  the  Municipal  Court  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Amied  before  PATTERSON,  P.  J.,  and  LAUGHLIN,  HOUGH- 
TON, SCOTT,  and  LAMBERT,  jj. 

Charles  M.  Stafford,  for  appellant. 
Hieronimus  A.  Herold,  for  respondent. 

LAUGHLIN,  J.  The  defendant  has  been  convicted  for  selling 
aeam  of  tartar  not  of  the  standard  of  strength,  quality  or  purity  pre- 
scribed in  the  United  States  Pharmacopoeia. 

Section  40  of  article  3  of  the  public  health  law  (Laws  1893,  p.  1510, 
c.  661)  has  not  been  amended  since  its  original  enactment.  It  defines 
tiie  terms  "food"  and  "drug"  as  follows : 

"The  term  'food,'  when  used  herein,  shall  include  every  article  of  food 
and  every  beverage  used  by  man  and  all  confectioneiy ;  the  term  'drug,'  when 
■0  used,  shall  Include  all  medicines  for  external  and  internal  use." 

Section  41  of  the  same  article  of  the  public  health  law,  entitled 
"Adulterations,"  provides,  among  other  things,  as  follows : 

"No  person  shall,  wltbln  the  state,  manufacture,  produce,  compound,  brew, 
distill,  have,  sell  or  offer  for  sale  any  adulterated  food  or  drug.    An  article 


Digitized  by 


Google 


410  107  NBW  YORK  StTPPLBUaMT  (Sup.  Ct. 

and  141  New  York  State  Reporter 

shall  be  deemed  to  be  adulterated  wltbln  the  meaning  of  tbis  act :  A.  In  case 
of  drags:  (1)  If  when  sold  nnder  or  by  a  name  recognized  In  tbe  United 
States  pharmacopoeia,  it  dlfTen  from  tbe  standard  of  strength,  qnallty  or  purity 
laid  down  tbawin.  (2)  It,  when  sold  nnder  or  by  a  name  not  reoo^iized  In 
tbe  United  States  pharmacopoeia,  but  which  is  found  in  some  other  phanna- 
copoeia  or  other  standard  work  on  materia  medica.  It  differs  materially  Crmn 
the  standard  of  strength,  quality  or  purity  laid  down  In  such  work." 

This  part  of  section  41  has  not  been  amended.  Subdivision  "d"  of 
said  section  provides  that  every  person  violating  any  provision  of 
the  section  shall  forfeit  to  the  people  of  tiie  state  tfie  sum  of  $100  for 
every  such  violation.  Cream  of  tartar  is  a  drug  within  the  statutory 
definition  already  quoted.  Article  11  of  the  public  health  law,  as  orig- 
inally enacted,  contains  no  provision  defining  the  adulteration  of  drugs, 
or  imposing  a  penalty  therefor.  It  conferred  authority  upon  the  state 
board  of  pharmacy  to  license  pharmacists  and  assistant  pharmacists, 
and  in  section  186.  it  prohibited  any  person  from  practicing  as  a  phar- 
macist without  such  license.  By  section  187,  denning  the  application 
of  article  11,  it  excluded  from  its  operation,  among  other  articles,  "the 
sale  of  the  usual  domestic  remedies  by  retail  dealers  in  the  rural  dis- 
tricts." This  section  was  amended  by  chapter  297,  p.  173,  of  the  Laws 
of  1897,  and  sales  by  retail  dealers  or  merchants  of  cream  of  tartar, 
among  other  things,  was  exempted  from  the  operation  of  the  provi- 
sions of  that  article.  At  this  time  it  is  quite  clear  that  the  purpose  of 
the  Legislature  in  exempting  the  sale  of  cream  of  tartar  from  the  op- 
eration of  the  provisions  of  article  11  was  to  render  it  unnecessary  for 
the  seller  to  procure  a  license  as  pharmacist  or  assistant  pharmacist,  or 
to  employ  a  licensed  pharmacist  or  assistant  pharmacist  in  the  sale 
thereof ;  and  the  sale  of  adulterated  drugs  was  left  subject  to  the  op- 
eration of  the  provisions  of  article  3.  The  Legislature  also  prescribed 
in  article  11,  which  originally  related  wholly,  if  not  principally,  to 
sales  without  a  license,  a  penalty  for  a  violation  thereof  (section  190), 
and  authorizes  an  action  by  the  state  board  of  pharmacy  to  recover  the 
same.  In  1900  the  Legislature,  by  chapter  667,  p.  1471,  materially 
amended  the  provisions  of  article  11  of  the  public  healtii  law,  and 
added,  among  other  provisions,  section  197,  which  provides  as  fol- 
lows: 

"Adulteration  or  Substitution  of  Drugs,  Chemicals  and  Medicines. 

"SubdiTlslon  1.  Unless  otherwise  prescribed  for,  or  specified  by  tbe  cnsto- 
mer,  all  pharmaceutical  preparations,  sold  or  dispensed  in  a  pharmacy,  dis- 
pensary, store  or  place,  shall  be  of  the  standard  strength,  quality  and  parity, 
established  by  tbe  latest  edition  of  the  United  States  Pharmacopoeia. 

"SnbdlT.  2.  Erery  proprietor  of  a  wholesale  or  retail  drug  store,  pharmacy, 
or  other  place  where  drugs,  medicines  or  chemicals  are  sold,  shall  be  held  re- 
sponsible for  the  quality  and  strength  of  all  drugs,  chemicals  or  medicines  sold 
or  dispensed  by  him  except  those  sold  In  original  packages  of  the  manufac- 
turer, and  those  articles  or  preparations  known  as  patent  or  proprietary 
medicines. 

"SubdlT.  8.  Any  person  who  shall  knowingly,  wilfully  or  fraudnloitly,  falsify 
or  adulterate  any  drug,  medical  substance  or  preparation,  authorized  or  recog- 
nized in  the  said  Pharmacopoeia,  or  used  or  Intended  to  be  used  in  medical 
practice  or  shall  knowingly,  wilfully  or  fraudulently  offer  for  sale,  sell  or 
cause  the  same  to  be  sold,  shall  be  guilty  of  a  misdemeanor;  all  drugs,  medical 
substances,  or  preparations  so  falsifled  or  adulterated  shall  be  forfeited  to  tbe 
board  and  by  tbe  board  destroyed." 
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The  application  of  the  article  which  had  previously  been  defined  by 
section  187  was  by  the  amendment  defined  in  secticm  199,  as  follows: 

"Sec  199.  Application  of  Article  Limited.  TUs  article  shall  not  apply  to 
the  practice  of  a  practitioner  of  medicine,  who  is  not  the  proprietor  of  a 
•tore  for  the  dispensing  or  retailing  of  drugs,  medicines  and  poisonst  or  who 
is  not  in  the  employ  of  such  a  proprietor,  and  shall  not  prevent  practitioners 
«t  medicine  from  supplying  their  patients  with  such  articles  as  they  may  deem 
proper,  and  except  as  to  the  labeling  of  poisons  it  shall  not  apply  to  the  sale 
of  medicines  or  poisons  at  wholesale  when  not  for  the  use  or  consumption  of 
the  purchaser,  or  to  the  sale  of  parts  green,  white  hellebore  and  other  pols<His 
for  destroying  Insects,  or  any  substance  for  use  in  the  arts,  or  to  the  manu- 
facture and  sale  of  proprietary  medicines,  or  to  the  sale  by  merchants  of 
ammonia,  bicarbonate  of  soda,  borax,  camphor,  castor  oil,  cream  of  tartar,  dye 
staffs,  essence  ginger,  essence  peppermint,  essence  wintergreen,  nonpoisonous 
flavoring  essence  or  extracts,  glycerine,  licorice,  olive  oil,  sal  ammoniac,  salt- 
petre, sal  soda  and  sulphur,  except  as  herein  provided.  Provided,  however, 
that  in  the  several  towns  of  this  state  ontaide  of  incorporated  villages,  phy- 
sicians may  compound  medicines,  fill  prescriptions,  and  sell  poisons,  duly  label- 
ing the  same  as  required  by  this  act,  and  merchants,  and  retail  dealers  may 
sell  the  ordinary  non-poiaonous  domestic  remedies." 

The  contention  of  the  learned  counsel  for  the  appellant  is  that  his 
client  in  selling  cream  of  tartar  was  subject  to  the  operation  of  the 
provisions  of  sections  40  and  41  of  article  3  of  the  public  health  law, 
the  material  parts  of  which,  so  far  as  applicable,  have  been  stated, 
and  that  he  was  exempt  from  the  operation  of  the  provisions  of  article 
11  and  from  the  penalty  now  prescribed  in  section  201  for  a  viola- 
tion of  said  article.  It  is  to  be  observed  that,  by  the  provisions  of  the 
public  health  law  as  they  existed  prior  to  the  amendment  of  1900,  the 
sale  by  merchants  of  cream  of  tartar  was  wholly  excluded  from  the 
operation  of  the  provisions  of  article  11,  but  that  by  the  provisions  of 
section  199,  added  by  said  amendment,  this  exemption  was  modified 
by  the  following  clause:  "Except  as  herein  provided."  It  is  mani- 
fest, therefore,  that  the  Legislature  intended  that  some  part  of  article 
11,  as  amended  in  1900,  should  be  applicable  to  merchants  selling 
cream  of  tartar.  An  examination  of  the  provisions  of  the  original  stat- 
ute, as  amended,  indicates  that  the  Legislature  intended  to  continue 
to  permit  the  sale  of  cream  of  tartar,  aniong  other  things,  by  mer- 
chants without  procuring  a  license  or  employing  a  licensed  pharma- 
cist or  assistant  pharmacist.  It  is  also  evident,  I  think,  that,  with  re- 
spect to  violation  of  the  law  by  selling  adulterated  drugs,  the  Legisla- 
ture deemed  it  advisable  to  devolve  upon  the  state  board  of  pharmacy 
the  duty  of  enforcing  the  law  and  to  confer  upon  it  the  right  to  col- 
lect the  penalties,  and  to  that  end  section  197  was  enacted,  defining,  so 
far  as  applicable  to  the  question  now  under  review,  the  standard  of 
purity  of  drugs  substantially  the  same  as  defined  in  section  41  of  ar- 
ticle 3.  I  am  of  opinion,  therefore,  that  the  clause  "except  as  herein 
provided,"  in  section  199,  leaves  the  provisions  of  section  197  applica- 
ble to  merchants  selling  cream  of  tartar,  and  that  they  may  be  pros- 
ecuted by  the  state  board  of  pharmacy  for  the  penalty  prescribed  in 
section  201.  It  may  be  more  pointedly  observed,  as  already  indi- 
cated, although  the  question  is  not  presented  for  decision,  that  the 
effect  of  the  amendment  is  to  relieve  those  selling  adulterated  drug^ 
from  the  application  of  the  provisions  of  sections  40  and  41  of  ar- 
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tide  3,  and  to  subject  them  only  to  the  penalty  prescribed  in  sectioa 
201  for  a  violation  of  the  provisions  of  article  11,  for  it  is  not  likely 
that  the  Legislature  would  prescribe,  assuming  that  it  has  the  power, 
two  penalties  for  such  an  offense,  to  be  prosecuted  and  recovered  in 
separate  actions  by  different  parties.  See  Excelsior  Petroleum  Co.  v. 
Lacey  et  al.,  63  N.  Y.  422. 
It  follows  that  the  determination  should  be  affirmed,  with  costs. 

SCOTT  and  LAMBERT,  TT.,  concur.  PATTERSON,  P.  J.,  and 
HOUGHTON,  J.,  dissent. 

HOUGHTON,  J.  (dissenting).  If  there  be  any  cause  of  action 
against  this  defendant,  I  think  it  is  in  favor  of  the  people  to  recover 
the  penalty  of  $100  provided  by  the  general  health  law  for  the  sale 
of  an  adulterated  food  or  drug,  and  that  no  cause  of  action  exists  in 
favor  of  this  plaintiff  to  recover  die  $25  penalty  prescribed  by  the 
Pharmacy  Act. 

Genersd  merchants  who  sell  "cream  of  tartar,"  "olive  oil,"  "castor 
oil,"  "ammonia,"  and  the  other  articles  enumerated,  to  my  mind,  are 
plainly  excepted  by  section  199  from  the  provisions  of  the  pharmacy 
law.  The  primary  object  of  article  11,  of  &e  health  law,  which  is  en- 
titled "Pharmacy,"  is  to  regulate  druggists  and  the  preparation  and 
sale  of  medicines.  The  article  does  not  in  express  terms  prohibit  the 
sale  of  impure  drugs.  Subdivisicm  1  of  section  197  prescribed  that 
"pharmaceutical  preparations"  must  be  of  the  purity  and  strength  es- 
tablished by  the  United  States  Pharmacopona.  In  order  trait  the 
plaintiff  may  recover  the  penalty  imposed  by  subdivision  4  of  section 
201,  "cream  of  tartar,"  "olive  oil,"  'castor  oil,"  and  the  like  must  be 
deemed  "preparations"  of  that  character.  A  "pharmaceutical  prepara- 
tion" is  primarily  a  combination  of  drugs  compounded  for  medicinal 
uses. 

Recognizing  this  strict  meaning,  but  realizing,  also,  that  many  harm- 
less drugs  and  chemical  preparations  need  not  be  sold  under  the  super- 
vision of  expert  i^armadsts,  the  Legislature,  by  section  187  of  the 
act  of  1893  (page  1554,  c  661),  excepted  from  the  provisions  of  the 
pharmacy  article  the  "usual  domestic  remedies"  when  sold  by  deal- 
ers in  rural  districts,  and  specified  what  was  deemed  such  remedies. 
This  exemption  section  was  remodeled  by  chapter  297,  p.  173,  Laws 
1897.  By  such  amendment,  retail  dealers  and  merchants,  wherever 
trading,  were  permitted  to  sell  various  spedfied  artides,  including 
"cream  of  tartar,"  and  were  excepted  from  the  operation  of  the  phar- 
macy law.  Retail  dealers  in  the  rural  districts  were  still  permitted  to 
sell  the  "usual  dcanestic  remedies,"  but  the  articles  which  they  could 
sell  were  reclassified.  For  example,  they  were  still  permitted  to  sell 
"aloes,"  "myrrh,"  "arnica,"  and  like  remedies,  but  "borax,"  "cam- 
phor," "sulphur,"  and  other  articles  which  were  enumerated  in  the 
law  of  1893  as  properly  sold  by  rural  dealers  were  shifted  to  the  list 
of  articles  which  general  merchants,  wherever  located,  might  sdl.  The 
amendment  of  1897  dearly  shows  that  the  Legislature  intended  to 
allow  general  retail  merchants  to  sell  the  articles  specified,  and  not  to 
confine  their  sale  to  drug  stores  in  charge  of  licensed  pharmadsts. 
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Such  merchants  must  sell  pure  drugs,  as  provided  by  section  41  of  the 
^eral  health  law,  and  were  subject  to  the  penalty  of  $100  in  an  ac- 
tion brought  by  the  people  if  they  did  not,  but  the  provisions  of  the 
phannacy  act  did  not  apply  to  them  at  all,  for  they  were  expressly  ex- 
empted from  its  provisions. 

I  do  not  think  the  words  "except  as  herein  provided,"  in  section  199 
(Laws  1900,  p.  1481,  c.  667),  had  the  effect  of  bringing  merchants 
within  the  provisions  of  the  pharmacy  law  or  under  the  jurisdiction  of 
the  state  board  of  pharmacy.  There  is  found  in  the  section  itself  suffi- 
cient to  which  these  words  can  relate,  without  construing  them  to  ap- 
ply to  the  broad  provisions  of  the  pharmacy  act,  the  principal  object 
of  whidi  is  to  regulate  the  sale  of  medicinal,  "pharmaceutical  prepara- 
tions." There  is  no  punctuation,  aside  from  a  cc»nma,  from  the  be- 
ginning of  the  section  to  the  end  of  the  words.  Several  exemptions 
are  provided.  "Paris  green"  may  be  sold  only  for  destroying  insects, 
but  "any  substance  for  use  in  the  arts"  and  "dye  stuffs,"  whether  poi- 
sonous or  not,  may  be  sold.  Many  substances  used  in  the  axis  and 
in  paints  and  dye  stuffs  are  poisonous,  and,  if  so,  they  are  required  to 
be  labeled  when  sold.  The  words  "except  as  herein  provided"  do  not 
relate  exclusively  to  the  exemption  of  merchants  selling  the  specified 
articles,  but  they  relate  to  all  the  exemptions  of  the  section,  and  find 
ample  scope  for  their  application.  "Cream  of  tartar"  and  "olive  oil" 
and  "licorice"  and  "essence  of  peppermint"  are  not  in  any  proper  sense 
"pharmaceutical  preparations,"  and  the  prescribed  standard  of  purity 
for  such  preparations  does  not  apply  to  them,  and  there  is  no  reason 
why  it  should. 

If  the  defendant  has  violated  the  health  law  by  selling  an  impure 
food  or  drug,  he  can  be  prosecuted  by  the  people  for  such  act ;  but  I 
do  not  think  this  plaintiff  has  any  cause  of  action  against  him.  Any 
other  construction  tends  to  drive  the  sale  of  essences  and  ordinary 
articles  used  in  cooking  and  in  the  household  into  drug  stores,  instead 
of  permitting  their  sale  by  merchants  of  various  kinds.  The  Legis- 
lature could  not  have  intended  any  such  thing, 

I  think  the  judgment  should  be  reversed. 

PATTERSON,  P.  J.,  concurs. 


FEXiDHEIM  y.  BROOKLYN.  Q.  0.  ft  S.  R.  00. 
<8apreme  Oonrt,  Appellate  Division,  Second  Department    December  5,  lOOT.) 

1.  CARBCEBtH- StBEET  CAB0— IRJTUBT  TO   PASSENQBB— DAHOEBOITB  PluiOB. 

Where  plaintiff  was  Injured  while  riding  on  the  rear  bumper  of  a  crowd- 
ed car,  be  assnmed  tbe  rl&  Incident  to  that  position,  although  hla  fare 
was  aoo^ted. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  H  137&- 
1882.] 

X  SaUB— NCOUOXNCX— Pboof. 

Where  a  passenger  on  a  crowded  street  car  was  injured  by  the  trolley 
pole  slipping  from  the  wire,  negligence  conld  not  be  Inferred  from  such 
oocorrence,  and  no  recovery  could  be  had  in  the  absence  of  some  additional 
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proof  that  tbe  slipping  of  the  pole  from  the  wire  was  dne  to  some  negli- 
gent act  of  the  carrier. 
[Ed.  Note. — JFoT  cases  In  point,  see  Cent.  Dig.  toI.  9,  Carriers.  S  1283.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict 

Action  by  Lionel  Feldheim,  by  Louis  Feldheim,  his  guardian  ad  litem, 
against  the  Brooklyn,  Queens  County  &  Suburban  Railroad  Com- 
pany. From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.   Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH  and 
MILLER,  JJ. 

Francis  R.  Stoddard,  Jr.,  for  appellant 
Morris  W.  Hart,  for  respondent. 

MILLER,  J.  The  plaintiff,  with  three  other  persons,  was  ridmgf  on 
the  rear  bumper  of  a  crowded  car.  The  trollejj  pole  slipped  oft  the 
wire,  and  the  rope  attached  to  it  caught  the  plaintiff  about  the  shoulder, 
and  cast  his  head  against  the  vestibule  window,  breaking  the  glass 
and  inflicting  slight  injuries,  for  which  he  has  recovered  the  judgment 
appealed  from.  He  had  often  seen  trolley  poles  come  off  the  wire,  and 
laiew  that,  when  that  occurred,  the  rope  went  up  with  the  pole.  He 
describes  the  car  as  traveling  very  fast,  with  a  rocking  and  swaying 
motion.  The  only  witness  who  testifies  as  to  the  speed  of  the  car  says 
that  it  was  going  12  miles  an  hour.  The  conductor  had  collected  plain- 
tiff's fare. 

It  has  frequently  been  held  that  it  is  not  negligence  per  se  to  ride 
upon  the  platform  or  running  board  of  a  crowded  car,  but  even  in  such 
case  the  passenger  assumes  the  usual  risks  incident  to  the  position. 
Kiefer  v.  Brooklyn  Heights  R.  R.  Co.,  Ill  App.  Div.  404,  97  N.  Y. 
Supp.  841,  But  I  do  not  think  there  is  any  assurance  from  the  com- 
pany that  a  passenger  can  ride  on  a  bumper  with  safety,  even  though 
his  fare  is  accepted,  because  the  position  is  so  obviously  dangerous  that 
the  law  will  not  create  an  implied  assurance  of  what  the  party  must 
have  known  was  not  the  fact.  Rather  than  wait  for  another  car,  the 
plaintiff  preferred  to  take  the  risk  of  riding  in  a  perilous  situation. 
By  accepting  his  fare  the  defendant  consented  that  he  do  that,  and  prob- 
ably agreed  that  it  would  not  by  any  affirmative  act  increase  his  peril, 
but  it  incurred  no  obligation  to  protect  him  from  the  obvious  perils 
of  the  situation.  The  plaintiff  should  have  known  that  he  was  likely 
to  be  caught  by  the  rope  in  case  the  pole  slipped  off.  the  wire.  He  vol- 
untarily put  himself  in  the  way  of  that  danger,  and,  as  nothing  occur- 
red but  what  any  man  of  ordinary  prudence  should  have  apprehended, 
he  was  guilty  of  amtributory  negligence  as  matter  of  law. 

Moreover,  the  plaintiff  failed  to  prove  that  the  defendant  was  guilty 
of  any  negligence  causin^^  the  injury.  No  unusual  movement  of  the 
car  is  disclosed,  and  nothmg  is  shown  to  have  occurred  other  than  the 
ordinary  and  usual  occurrences  incident  to  the  running  of  trolley  cars. 
The  trolley  pole  slipped  off  the  wire,  but  negligence  cannot  be  inferred 
from  so  common  an  occurrence,  and  there  is  nothing  in  the  record  to 
disclose  what  caused  the  pole  to  slip  off.    The  plaintiff  ai^es  that  it 
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was  the  speed  of  the  car  and  the  rocking  and  swaying  motion,  but  it 
is  just  as  probable  (and  to  my  mind  more  probable)  that  the  plaintiff  or 
some  of  his  companions  on  the  bumper  caused  the  occurrence.  In  any 
view  of  the  case,  the  plaintiff  cannot  recover,  and  the  judgment  should 
be  reversed. 

Jndgment  of  tbe  Municipal  Court  reversed,  and  new  trial  ordered;  costs  to 
abide  tlie  event.    All  concur. 


PEOPLE  ez  reL  JACQUES  v.  FIAHERTT,  Sheriff. 

(Saiveme  Court,  Appellate  DIvl8l<m,  Sectmd  Department    December  5,  1007.) 

Thxatkbs  and  Shows— Oftekbis  by  MARAaxBB— Conbtbuotion  or  Statute. 
A  tldket  taker  at  a  theater  Is  not  a  peraoo  who  manages  the  theater  In 
part  within  Pen.  Code,  {  290,  declaring  a  person  who  permits  to  remain 
In  any  theater  owned,  kept,  or  managed  by  him  In  whole  or  In  p-irt  any 
child  nnder  the  age  of  16  yearia,  unleea  acconquinied  by  Its  parent,  guilty 
of  a  misdemeanor. 

Appeal  from  Special  Term,  Kings  County. 

Writs  of  habeas  corpus  and  certiorari  by  the  people,  <Mi  the  relation 
of  John  Jacques,  against  Michael  J.  Flaherty,  sheriff.  From  an  order 
discharging  relator  (105  N.  Y.  Supp.  387),  the  sheriff  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, RICH,  and  GAYNOR,  JJ. 

Peter  P.  Smith,  for  appellant 
Meier  Steinbrink,  for  respondent. 

RICH,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
made  upon  the  return  of  writs  of  habeas  corpus  and  certiorari  declar- 
ing the  relator  unlawfully  restrained  of  his  liberty  and  ordering  his 
discharge.  Relator  was  a  taker  of  tickets  at  the  main  door  of  the  Im- 
perial Theater  in  Brooklyn.  On  the  evening  of  March  22,  1907,  he  re- 
ceived tickets  from  two  boys,  aged  14  and  15  years,  respectively,  not 
accompanied  by  parent  or  guardian,  and  admitted  them  to  the  theater. 
For  this  act  he  was  arrested,  and  upon  examination  before  a  magis- 
trate held  for  the  action  of  the  Court  of  Special  Sessions  pursuant  to 
the  provisions  of  section  208  of  the  Code  of  Criminal  Procedure. 
Writs  of  certiorari  and  habeas  corpus  were  subsequently  issued,  upon 
the  return  of  which  he  was  discharged. 

The  said  section  290  of  the  Penal  Code,  under  which  the  prosecu- 
tion was  had,  provides : 

"A  person  who  permits  or  allows  to  remain  in  any  •  •  •  theater  •  •  • 
owned,  kept  or  managed  by  him  in  whole  or  In  part  any  child  actnally  or 
appareatly  under  tbe  age  of  sixteen  years,  nnless  accompanied  by  Ita  parent 
or  guardian    *    •    *    is  gnllty  of  a  misdemeanor." 

The  serious  question  presented  for  our  determination  is  whether  the 
relator  was  "a  person"  who  "managed"  that  theater  "in  part"  within 
tbe  meaning  of  the  statute.    We  are  unable  to  concur  in  the  argument 
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that  it  was  tfie  intention  of  the  Legislature  to  include  within  the  provi- 
sions of  the  act  all  employes  of  a  tiieater  who  were  called  upon  for  the 
exercise  of  any  discretion.  The  duty  of  the  ticket  taker  is  to  admit 
those  persons  presenting  tickets,  and  presumably  to  see  to  it  that  none 
enters  without  a  ticket.  The  person  in  the  box  office  passes  upon  the 
right  of  the  individual  to  admission,  and  the  mere  ticket  taker  cannot 
be  held  liable  criminally  for  the  admission  to  the  theater  of  a  holder 
of  a  ticket  as  manager.  He  is  no  more  the  manager  of  a  theater  than 
is  the  boy  who  draws  kerosene  oil  the  manager  of  a  department  store. 
Relator  contends  that  one  of  the  boys  was  preceded  by  an  adult  who 
informed  him  that  they  were  with  him ;  but  that  is  immaterial  in  the 
view  we  take  of  the  statute.  The  Legislature  might  require  the  ticket 
taker  to  pass  upon  the  right  of  persons  to  enter  the  theater,  but  it  has 
not  done  so. 

The  order  discharging  the  relator  must  be  affirmed,  with  $50  costs 
and  disbursements  to  the  respondent.    All  concur. 


RIDOWAT  et  aL  T.  HAWKINS. 
(Supreme  Court,  Appellate  IMviBion,  Second  Department.    Deconber  5,  1907.) 

TBxaPAsa— TBESPAae  to  Re attt— Title  to  Strppoirr  Aoxioit. 

Where,  In  trespass  on  unoccupied  land,  it  was  admitted  that  the  entry 
was  on  the  land  described  by  the  complaint,  and  the  only  qnestion  was 
whether  plaintiff  or  defendant's  licensor  owned  the  land,  and  plaintiff 
proved  an  tmbroken  chain  of  title  back  to  1745,  and  defendant  showed  a 
chain  of  title  In  his  licensor  from  1828,  plaintiff  was  entitled  to  recover; 
Code  Cly.  Proa  I  960,  providing  that,  hi  trespass  on  mioccnpled  lands, 
plaintiff  on  showing  an  unbroken  chain  of  title  for  80  years  is  presump- 
tively the  owner. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  46,  Treqjtasa,  M  IS-Sl.] 

Rich,  J.,  dlsBoitlng. 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Sarah  G.  Ridgway  and  others  against  Alexander  Hawk- 
ins.    From  a  judgment  for  plaintiffs,  defendant  appeals.     Affirmed. 

Aigued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Ackerly  &  Miles,  for  appellant. 

Livingston  Smith,  for  respondents. 

GAYNOR,  J.  This  is  an  action  for  damages  for  trespass  on  un- 
occupied lands  in  Suffolk  county  by  cutting  timber  thereon.  The 
court  directed  a  verdict  for  the  plaintiff.  The  complaint  describes  the 
lands  particularly,  and  also  as  being  lot  29  in  the  West  Meadow  Divi- 
sion of  the  township  of  Brookhaven,  alleges  title  thereto  in  the  plain- 
tiffs and  the  trespass  by  the  defendant  on  specified  dates.  The  an- 
swer admits  that  the  defendant  on  the  said  dates  "entered  upon  the 
lands  and  premises  described  in  the  complaint  and  cut  down  some 
standing  trees  and  timber  thereon,"  but  alleges  as  a  defence  that 
the  said  lands  were  then  and  are  the  lands  of  one  Hawkins,  and  that 
such  entry  of  the  defendant  was  by  her  consent  and  authority. 
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There  was  therefore  no  dispute  in  respect  of  the  locus  in  quo,  it 
being  admitted  by  the  answer  that  the  entry  was  made  upon  the  lot 
described  in  the  complaint.  The  only  question  therefore  was  whether 
the  plaintiffs  or  the  defendant's  licensor  owned  it.  By  secti(Mi  960 
of  the  Code  of  Civil  Procedure  proof  in  an  action  for  trespass  upon 
unoccupied  lands  of  an  unbroken  chain  of  title  in  the  plaintiff  for 
thirty  years  next  preceding  the  trespass  is  presumptive  evidence  of 
his  ownership.  The  alleged  trespass  was  in  190G,  and  the  plaintiffs 
proved  an  unbr(^en  chain  of  title  to  the  said  lot  29  from  thence  back 
to  1745,  having  first  put  in  evidence  the  town  record  of  a  written  in- 
strument made  by  a  committee  of  the  trustees  of  the  common  lands 
of  the  town  of  Brookhaven  in  1738  of  the  dtvisicm  of  the  West  Mead- 
ow lands  into  46  lots  and  giving  the  boundaries  of  each.  Tlie  course 
of  the  trial,  including  the  failure  of  the  defendant  to  move  to  dismiss, 
shows  that  there  was  no  question  that  each  conveyance  in  the  plain- 
tiffs' chain  conveyed  the  land  described  in  the  complaint,  and  the 
brief  for  the  defendant  on  this  appeal  expressly  admits  that  to  be  the 
fact  in  these  words: 

"The  plalntUfs  trace  a  record  title  of  a  certain  lot  number  29  In  that  divl- 
don  down  and  into  tbemselTes." 

And  then  follows  a  statement  of  the  defendant's  theory  of  the  plain- 
tiff's case. 

The  defendant  put  in  evidence  a  chain  of  conveyances  beginning  in 
1828  and  terminating  in  his  licensor.  If  it  should  be  conceded  that 
the  land  thereby  conveyed  was  the  locus  in  quo,  i.  e.,  lot  29  (which 
does  not  seem  to  have  been  either  proved  or  claimed),  it  would  not 
help  tibe  defendant,  for  the  title  proved  by  the  plaintiffs,  and  which 
is  presumptively  good,  runs  back  83  years  further  than  the  chain  of 
conveyances  proved  by  the  defendant. 

The  learned  counsel  for  the  plaintiff  called  a  surveyor  to  prove  a 
map  which  he  had  made  to  show  the  boundaries  and  location  of  lot 
29,  and  it  may  be  he  failed  to  do  so.  But  there  was  no  need  of  such 
a  map,  and  the  mind  of  the  learned  trial  judge  was  not  misled  by  the 
pother  about  it. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

WOODWARD  and  MILLER,  JJ.,  concur.  HIRSCHBERG,  P. 
J.,  not  voting. 

RICH,  J.  (dissenting).  I  am  unable  to  agree  with  my  associates 
in  this  case.  Defendant  admits  going  upon  the  premises  described 
in  the  complaint ;  but  alleges  that  they  were  owned  by  Myra  B.  Hawk- 
ins, who  had  given  him  permission  to  go  upon  them,  and  the  only 
question  in  dispute  was  the  location  of  this  line.  Plaintiffs  have  shown 
a  paper  title  from  the  year  1738  and  defendant  from  about  1829,  Up- 
on the  trial  the  plaintiffs  called  a  surveyor  who,  after  testifying  to 
the  line,  admitted  upon  his  cross-examination  that  there  were  no  visi- 
ble monuments  of  any  kind ;  that  he  started  from  the  "old  field  gate," 
lOTN.r.S.— 27 
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and  ran  the  Ibts  out  according  to  the  record.  He  did  not  know  the 
location  of  the  "old  field  gate"  of  his  own  knowledge,  and  relied  upon 
information  obtained  from  people  living  in  the  neighborhood.  This 
he  was  compelled  to  do  because  there  was  no  visible  trace  of  this 
starting  point.  Neither  party  has  ever  occupied  the  land  in  dispute, 
and  it  was  necessary  for  plaintiffs  to  show  that  the  conveyances  con- 
stituting their  chain  of  title  covered  the  locus  in  quo.  In  order  to 
meet  this  requirement  they  called  the  surveyor,  who  relied  entirely  up- 
on hearsay  evidence  in  locating  his  starting  point.  Defendant  did  not 
concede  the  accuracy  of  this  suryey.  On  the  contrary,  be  called  a  sur- 
veyor, who  denied  its  correctness.  At  the  close  of  the  evidence,  the 
learned  trial  justice  directed  a  verdict  for  the  plaintiff.  In  this  we 
think  he  was  in  error.  No  cme  was  called  to  give  any  information 
as  to  where  the  "old  field  gate"  was  located,  and  no  evidence  was  of- 
fered upon  the  subject,  except  the  hearsay  evidence  of  plaintiffs'  sur- 
veyor. He  may  have  been  correct,  but  the  defendant  was  entitled  to 
have  the  jury  pass  uoon  that  question ;  and  I  must  vote  for  a  reversal 
of  the  judgment 


FINOH  T.  OILLBSPIB. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    December  B,  1907.) 

FunoiFAi.  AND  Aocnr— AoTs  ot  AGBirr— BATinoATion— Aookftanck  or  Bbne- 
nxs. 

A  power  of  attorney  anthorlsed  the  agent  to  sell  real  estate  of  the  prin- 
cipal and  to  execate  conveyances,  and  also  to  mortgage  ««al  estate  of 
which  the  principal  was  then  seized  or  might  thereafter  be  seised.  The 
agent  acting  for  the  principal,  purchased  premises  which  were  conv^ed 
to  the  principal  and  the  deed  recorded,  and  nearly  two  years  thweafter 
the  agent  executed  and  delivered  a  AdeA  of  the  premises  to  another.  It 
did  not  appear  that  the  principal  daring  the  10  years  that  elapsed  after  the 
sale  ever  cpiestioned  the  power  of  the  agent  to  sell.  Held,  that  the  title 
of  the  one  to  whom  conveyance  was  made  was  valid  as  against  the  objec- 
tion that  the  power  of  attorney,  while  anthorising  mortgages  on  aftN> 
acquired  pr(v>erty,  did  not  relate  to  a  sale  of  after-acquired  property ;  it 
being  presumed  after  lapse  of  such  time  that  she  had  received  the  benefits 
of  the  sale. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  40,  Principal  and 
Agent  S  647.] 

Submission  of  controversy  between  Edward  C.  J.  Finch  and  Earl  A. 
Gillespie  on  agreed  statement  of  facts  under  Code  Civ.  Proc.  §  1279. 
Judgment  for  defendant 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD, 
JENKS,  HOOKER,  and  MILLER,  JJ. 

Ed.  J.  Fandrey,  for  plaintiff. 

George  F.  Alexander,  for  defendant. 

WOODWARD,  J.  On  the  29th  day  of  December,  1891,  one  Har- 
riet E.  Roberts  executed  and  delivered  a  power  of  attorney  to  Wilbur 
H.  Whitlock,  in  which  the  said  Wilbur  H.  Whitlock  was  authorized, 
"for  me  and  in  my  name,  place  and  stead  and  to  my  use,  to  grant  bar- 
gain, sell  and  convey  any  and  all  my  real  estate  situate,  lying  and 
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being  in  the  counties  of  Kings,  Queens  and  Suffolk,  in  the  state  of 
New  Yoric,  for  such  prices  and  on  such  terms  as  to  him  shall  seem  best 
and  proper,  and  for  me  and  in  my  name  to  make,  execute,  acknowl- 
edge and  deliver  good  and  sufficient  deeds  and  conveyances  for  the 
same,  either  with  or  without  covenants  of  warranty ;  and  also  to  bor- 
row upon  bond  and  mortgage  upon  any  and  all  of  my  real  estate 
which  I  am  now  seized  or  possessed  of  or  which  1  may  hereafter  be 
seized  or  possessed  of,  such  sum  or  sums  of  money  as  to  him  may 
seem  proper  and  best  and  to  sign,  seal  and  deliver  tlond  or  bonds  for 
the  payment  of  sums  of  money  upon  such  terms  as  to  him  may  seem 
proper,"  etc  There  was  no  limitation  as  to  time  in  the  instrument, 
and  it  is  evident  from  the  language  that  Harriet  E.  Roberts  intended 
by  this  power  of  attorney  to  invest  Mr.  Whitlock  with  general  powers 
to  deal  with  her  real  estate  within  the  territory  mentioned  until  she 
should  revoke  the  power.  This  is  evident  from  the  fact  that  so  late 
as  August  28,  1895,  Mr.  Whitlock,  acting  for  her,  purchased  the  prem- 
ises involved  in  this  controversy,  which  were  duly  conveyed  to  her; 
the  deed  being  duly  recorded  in  the  clerk's  office  of  Queens  county. 
There  is  no  suggestion  that  the  said  Harriet  E.  Roberts  did  not  get 
a  perfectly  valid  title  by  this  transaction.  There  is  no  suggestion  that 
she  ever  questioned  Mr.  Whitlock's  power  to  act  as  her  agent  in  the 
purchase  of  these  premises,  or  that  she  ever  did  any  act  to  indicate  an 
intention  of  revoking  the  power  of  attorney  made  and  delivered  in 
1891,  and  which  was  duly  entered  of  record  in  the  said  clerk's  office. 
On  the  1st  day  of  June,  1897,  acting  under  the  authority  of  this  re- 
corded and  unrevoked  power  of  attorney,  Mr.  Whitlock  executed 
and  delivered  a  deed  of  the  said  premises  purchased  in  1895  to  Earl 
E.  Gillespie,  the  defendant  in  this  action;  and  the  only  question  pre- 
sented is  whether  the  defendant' can  convey  a  good  and  marketable 
tide  to  the  premises.  The  plaintiff  urges  that  the  power  of  attorney 
did  not  relate  to  after-acquired  property,  and  that  the  deed  to  the  de- 
fendant is  not  therefore  clear  as  to  title. 

While  it  is  true  that,  considered  abstractly,  the  fact  that  the  power 
of  attorney  specifically  authorizes  mortgages  upon  after-acquired  prop- 
erty, while  failing  to  give  authority  for  selling  after-acquired  prop- 
erty might  be  construed  to  negative  such  a  power,  when  the  conceded 
facts  are  all  kept  in  mind,  and  we  seek  to  arrive  at  the  intention  of  the 
parties,  it  must  be  clear  that  the  power  of  attorney,  duly  recorded  for 
the  purpose  of  enabling  Mr.  Whitlock  to  deal  generally  with  Mrs.  Rob- 
erts' real  estate,  was  a  continuing  power,  and  authorized  Mr.  Whit- 
lock to  convey  any  or  all  of  her  property  within  the  territory  men- 
tioned. She  permitted  Mr.  Whitlock  to  purchase  the  premises  for  her. 
The  deed  conveying  the  same  to  her  had  been  recorded  for  nearly  two 
years;  thus  showing  at  least  a  ratification  of  a  very  general  agency 
outside  of  the  authority  conveyed  in  the  ijower  of  attorney,  and  with 
this  pr<q)erty  in  her  possession  she  permitted  this  continuing  power 
of  attorney  to  stand  recorded,  thus  evidencing  a  purpose  to  continue 
the  power.  There  is  no  suggestion  in  the  record  before  us  that  Mrs. 
Roberts  during  the  period  of  practically  10  years  that  has  elapsed  since 
the  sale  of  the  premises  to  the  defendant  has  ever  questioned  the  power 
of  Mr.  Whitlock,  that  she  has  ever  questioned  the  possession  or  own- 
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ership  of  Mr.  Gillespie  under  the  deed  from  Mr.  Whitlock,  or  that  the 
power  of  attorney  has  ever  been  modified  or  revoked  in  any  particular. 
It  must  be  presumed  that  she  has,  long  ere  this,  received  the  benefits 
of  the  sale  of  the  lands  involved ;  and  we  thus  not  only  have  the  prac- 
tical construction  of  the  parties  to  the  power,  but  we  have  a  state  of 
facts  which  would  estop  Mrs,  Roberts  from  questioning  the  authority 
of  the  man  whom  she  has  held  out  by  her  acts,  as  well  as  her  written 
power  of  attorney,  as  her  agent  in  dealing  with  her  real  estate  in  the 
counties  mentioned.  Hyatt  v.  Clark,  118  N.  Y.  663,  568,  23  N.  E.  891. 
We  are  of  the  opinion  that  Mr.  Gillespie's  title,  in  so  far  as  it  is 
questioned  here,  is  perfectly  valid,  and  that  judgment  should  be  entered 
for  the  defendant 

Judgmeat  for  the  defendant  on  aubmisslon  of  controversy,  without  costs. 
All  concur. 


GHERKY  T.  8TATH  LINE  TELEPHONE  CO. 

<8npreme  Court,  Appellate  Division,  Second  Department    December  5,  1907.> 

X.  BviDGNOB— Seut-Siebvino  Acts. 

On  an  Issue  as  to  whetber  a  contract  for  tbe  bnildlng  of  a  conduit  sys- 
tem bad  been  modified  because  of  an  alleged  material  mistake  of  fact  as 
to  tbe  cbaracter  of  paving  necessary  to  be  taken  up  and  relald,  plaintiff 
claiming  tbat  the  original  contract  contemplated  the  removing  and  re- 
laying of  brick  pavements  laid  in  sand,  and  tbat  the  contract  was  modified 
because  it  was  found  that  tbe  pavement  wag  grouted,  wbich  required  dlf- 
fermt  tools,  evidence  of  plaluturs  superintendent  tbat,  when  be  went  to 
do  the  work,  he  took  with  him  only  such  tools  as  were  available  to  re- 
move a  sand  pavement,  was  inadmissible  as  self-servlug. 

[Ed.  Not& — For  cases  in  pohit  see  Cent  Dig.  voL  20,  Evidence,  H  106S- 
1074.] 

2.  Appeai^Evidenoe— ADiassion— Pbejttdiciai.  Ebbob. 

Where  a  referee  erroneously  regarded  Inadmissible  evidence  as  material, 
and  must  have  given  weight  thereto  In  plaintiff's  favor  in  determining  the 
crucial  fact  in  the  case,  the  admission  was  reversible  error  under  the  rule 
that  the  reception  of  illegal  evidence  is  presumptively  injurious  to  the 
party  objecting,  except  where  the  presumption  is  repelled,  and  It  clearly 
appears  beyond  possibility  of  rational  doubt  that  the  result  would  have 
been  the  same  if  the  evidence  had  been  rejected. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  William  D.  Gherky  against  the  State  Line  Telephone 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 
NOR,  RICH,  and  MILLER,  JJ. 

Frank  B.  Vermilya,  for  appellant. 

Nathan  P,  Bushnell,  for  respondent 

RICH,  J.  This  is  an  appeal  from  a  Judgment  entered  upon  the 
report  of  a  referee.  The  action  was  brought  to  recover  a  balance 
alleged  to  be  due  on  a  contract  for  the  building  of  a  conduit  system 
by  plaintiff  for  defendant  in  the  village  of  Peekskill.  Included  in 
the  items  which  the  plaintiff  sought  to  recover  was  $696.94  for  extra 
work  in  taking  up  and  relaying  a  brick  pavement    Defendant  denied 
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any  liability  and  alleged  an  offset  of  $808.46  for  brick  furnished  plain- 
tiff in  relaying  such  pavement.  As  the  conclusion  we  have  reached 
rests  upon  these  items  and  the  evidence  given  in  connection  therewith, 
we  do  not  regard  it  necessary  to  consider  the  other  questions  pre- 
sented by  the  record.  Upon  the  trial  the  parties  stipulated  regarding 
these  items  as  follows :    By  the  defendant : 

"It  is  agreed  oa  behalf  of  the  defendant  that  if  it  be  found  by  the  referee 
that  the  contract  of  May  12,  1905,  was  entered  into  under  a  mutnal  mistake 
of  fact  concerning  a  material  part  of  the  work  to  be  done,  and  that  the  said 
agreement  of  May  12,  190S,  was  superceded  by  a  new  agreement  of  June  2, 
1905,  whereby  the  defendant  agreed  to  furnish  and  pay  for  the  brick  and  the 
extra  cost  of  laying  It  then  and  in  that  event  the  plaintiff  Is  entitled  to  re- 
cover the  sum  of  $686.94,  the  reasonable  value  of  taking  up  and  relaying  the 
hrUA  pavement  as  shown  by  the  following  statement" 

By  the  plaintiff: 

"The  plaintUI  likewise  admits  that  the  defendant  expended  the  sum  of 
$8(l&45  in  the  purchase  of  i>avlng  brick,  freight  and  cartage  thereon,  which 
were  used  by  plaintiff  to  repave  the  streets  of  the  village  of  Peeksklll ;  plain- 
tiff not  admitting  liability  therefor,  but  admitting  that  the  said  sum  is  a  prop- 
er set-off  against  the  claim  of  the  plaintiff,  if  it  be  held  by  the  referee  that  no 
inutaal  mistake  of  fact  existed  at  the  time  the  contract  of  May  12,  1905,  was 
altered  Into  concerning  a  material  part  of  the  work  to  be  done,  and  if  it  be 
held  that  the  original  contract  of  May  12,  1905,  was  not  superceded  by  a  new 
agreement  of  June  2,  1905,  whereby  defendant  agreed  to  funiJsh  and  pay  for 
the  brick  and  the  extra  cost  of  laying  it" 

The  crucial  question  in  the  case  therefore  rested  upon  the  issue  of 
whether  or  not,  when  the  contract  of  May  12,  1905,  was  entered  in- 
to, there  was  a  mutual  mistake  of  fact  concerning  a  material  part  of 
the  work  to  be  done,  upon  discovery  of  which  the  plaintiff  notified  the 
defendant  that  he  elected  to  rescind  the  contract  and  was  directed 
by  the  defendant  to  proceed  with  the  work,  and  it  would  pay  for  the 
extra  woric  and  brick  made  necessary  by  the  fact  that  the  brick  com- 
posing the  pavement  to  be  relaid  was  laid  with  grout  between  the  in- 
terstices of  the  brick,  instead  of  being  laid  in  sand  on  a  concrete  base, 
with  sand,  instead  of  grout  between  the  bricks.  This  question  of  fact 
was  sharply  contested,  and  the  plaintiff  called  as  a  witness  one  Jame» 
McHale,  who  went  to  Peekskill  as  plaintiff's  superintendent  of  the 
work  to  be  done  under  the  contract,  who,  after  testifying  that  a  dif- 
ferent kind  of  tools  was  necessary  and  required  to  take  up  a  grouted 
brick  pavement  than  were  used  in  taking  up  one  having  sand  joints, 
was  asked  the  following  question: 

"Which  character  of  tool  did  you  bring  with  you  when  yon  come  here 
around  Memorial  Day,  1905 ;  the  tools  that  were  necessary  to  take  up  the  sand 
brick  pavement,  or  the  tools  necessary  to  take  up  the  grouted  pavement?" 

This  was  objected  to  as  incompetent,  irrelevant,  calling  for  tlie 
mental  operation  of  the  plaintiff  or  his  agent,  and  as  attempting  to 
prove  a  self-serving  act  or  declaration.  The  objection  was  overruled, 
the  defendant  excepted,  and  the  witness  answered: 

"Just  the  ordinary  pick  and  shovels.  Q.  For  taking  up  which  kind  of  pave- 
ment?   A.  For  taking  up  the  sand  Jointed  pavement" 

This  evidence  had  no  relevancy  to  the  question  in  issue,  unless  it 
be  assumed  that  the  plaintiff  had  directed  his  foreman  to  take  that 
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class  of  tools  because  of  his  understanding  that  the  pavement  to  be 
taken  up  had  no  grout  between  the  bricks.  Regarded  in  this  light 
it  was  dearly  incompetent  as  a  self-serving  act  or  declaration  of  the 
plaintiff.  1  Enc.  of  Evidence,  p.  273;  Mowbray  v.  Gould,  83 
App.  Div.  265,  82  N.  Y.  Supp.  102;  Griffin  v.  Train,  90  App.  Div. 
16,  21,  85  N.  Y.  Supp.  686;  Healy  v.  Malcolm,  77  App.  Div.  69, 
78  N.  Y.  Supp.  1043;  Grant  v.  Pratt  &  Lambert,  87  App.  Div. 
490,  84  N.  Y.  Supp.  983.  •  It  and  its  effect  is  the  same  as  if  the 
plaintiff  had  been  permitted  to  testify  that  he  told  McHale  to  take  the 
class  of  tools  that  he  did  take  because  the  pavement  to  be  taken  up 
was  a  sand  joint  pavement  and  had  no  grout  between  the  joints, 
and  the  plaintiff  cannot  be  permitted  to  establish  his  cause  of  ac- 
tion by  his  own  declarations  made  to  a  third  party,  not  in  the 
presence  of  defendant's  officers. 

This  evidence  was  incompetent,  and  the  judgment  must  be  reversed, 
unless  it  clearly  appears  from  the  record  that  the  result  would  have 
been  the  same  if  the  evidence  objected  to  had  not  been  received.  The 
rule  governing  the  determination  of  this  question  is  stated  in  many 
well-considered  cases  to  be: 

"The  reception  of  Illegal  evidence  1b  presumptively  injurious  to  the  part; 
objecting  to  Its  admission ;  but  where  the  presumption  Is  repelled,  and  It  clear- 
ly appears,  on  examination  of  the  whole  record,  beyond  the  poesibillty  of  ra- 
tional doubt,  that  the  result  would  have  been  the  same  if  the  objectlonabte 
proof  had  l>een  rejected,  the  error  furnishes  no  ground  for  reversal."  People 
V.  Gonzales,  85  N.  T.  59,  cited  In  McGean  y.  Manhattan  Railway  Go.,  117  N.  X. 
219-224,  22  N.  E.  954 :  Havens  v.  Oihnour,  8S  App.  Div.  84,  82  N.  X.  Supp.  611 ; 
Ward  ▼.  Hoag,  78  App.  Div.  010-612,  79  N.  Y.  Supp.  700. 

The  presumption  of  injury  is  strengthened  in  the  case  at  bar  by 
the  fact  that  tiie  learned  referee  regarded  the  evidence  as  material, 
which  naturally  and  logically  leads  to  the  conclusion  that  he  gave 
weight  to  it  in  determining  the  crucial  question  of  fact  in  plaintiff's 
favor,  and  we  can  only  speculate  upon  what  would  have  been  the 
I'esult  if  the  incompetent  evidence  had  been  excluded.  Under  such 
circumstances,  it  is  not  within  the  province  of  this  court  to  say  that 
the  defendant  has  had  a  fair  trial  upon  the  merits,  or  that  its  rights 
may  not  have  been  prejudiced,  as  we  held  in  Ward  v.  Hoag,  supra. 

•The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event  All  concur,  except  HIRSCHBERG,  P.  J,  not 
voting. 


QUINTO  y.  ALEXANDER. 

(Siqtreme  Court,  Appellate  Divlsicm,  Second  Department    December  5,  1907.) 

E^ftAiTDS,  Btatutb  or— Salk  or  Land— Pabtt  Entitlbd  to  Baisx  OBJScnoR. 
Vendee  in  a  contract  for  the  sale  of  land  cannot  raise  the  question  that 
the  contract  Is  not  sufficiently  expressed  In  writing  to  satisfy  the  statute 
of  frauds  (Real  Property  Law,  Laws  1896,  p.  602,  c  547,  i  Zi^ ;  but  ven- 
dor alone  can  raise  that  question. 

[Ed.  Nota — For  cases  in  point,  see  Cent  Dig.  toL  23,  Frauds,  Statute  oC 
I  245.] 
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Appeal  from  Municipal  Court  of  New  York. 

Action  hy  Anthony  Quinto  against  Arthur  Alexander.  Judgment 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HO.OKER,  GAYNOR, 
and  RICH,  JJ. 

Meyer  Greenberg,  for  appellant 
James  E.  Smyth,  for  respondent 

GAYNOR,  J.  This  action  is  to  recover  back  $50  paid  by  the  plain- 
tiff to  the  defendant  as  a  deposit  on  a  contract  for  the  purchase  by 
the  former  of  the  latter  of  a  lot  of  land.  The  defendant  did  not  re- 
fuse performance,  but  the  plaintiff  claims  the  right  to  recover  on  the 
ground  that  the  contract  was  not  sufficiently  expressed  in  writing  to 
satisfy  the  statute  of  frauds.  But  this  is  wholly  irrelevant.  It  is  only 
the  vendor  who  can  raise  that  question.  Even  if  the  contract  be  oni, 
the  vendee  has  to  carry  it  out  or  forfeit  the  amount  which  he  has  paid, 
on  a  tender  of  performance  by  the  vendor.  The  statute  only  requires 
that  the  contract  of  sale  be  reduced  to  writing  and  signed  by  the 
vendor;  the  vendee  does  not  need  to  sign  it.  Real  Property  Law, 
Lavfs  1896,  p.  602,  c.  647,  §  224;  Collier  v.  Coates,  17  Barb.  471; 
Pelletreau  v.  Brennan,  113  App.  Div.  806,  99  N.  Y.  Supp.  956. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Conrt  reversed  and  new  trial  ordered,  costs  to 
tbide  tbe  evmt.    All  concur. 


KAPLAN  y.  BBIBOllANM  et  al. 
(Snjyreme  Conrt  Appellate  Division,  Second  Department    December  0^  1007.) 

Vesdob  and  Pubceaskb— Bxsoibbion  bt  Pubchabkb— Detkot  ih  QuAanTT. 

Under  a  contract  to  convey  premises  described  as  being  81  feet  9 
Indies  in  front  and  rear,  and  75  feet  In  depth  on  each  side,  where  a  survey 
showed  an  encroachment  of  a  building  of  6^  inches  at  the  northeast 
comer,  extending  easterly,  constantly  growing  less  until  it  ran  out  at  a 
point  19  feet  and  11  Inches  from  the  comer,  it  was  a  substantial  ol^ec- 
tlon  to  the  title  tendered  that  vendors  had  no  title  to  the  portion  included 
in  ttw  gore. 

(Ed.  Note. — ^For  cases  in  point  see  Oent  Dig.  vol.  48,  Vendor  and  Pur- 
chaser, H  2S6-25a] 

Appeal  from  Kings  County  Court 

Action  by  Joseph  Kaplan  against  Morris  Bergmann  and  ano&er. 
Judgment  for  defendants,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Robert  H.  Roy,  for  appellant 
Henry  Hetkin,  for  respondents. 

RICH,  J.  This  is  an  action  brought  to  recover  money  paid  as  a 
<kposit  pending  passing  of  title  and  expenses  incurred  in  an  examina- 
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tion  of  the  vendors'  title.  The  learned  trial  court  found  the  facts  in 
accordance  with  plaintiff's  contention,  but  found  as  matter  of  law 
that  the  objections  raised  by  plaintiff  to  defendants'  title  were  insuffi- 
cient in  law  to  entitle  him  to  refuse  performance  of  the  contract,  and 
that  the  defendants  were  able  to  convey  the  title  to  the  premises  men- 
tioned therein  according  to  the  terms  thereof. 

In  this  conclusion  the  trial  court  was  in  error.  By  the  terms  of  the 
contract,  the  defendants  undertook  and  agreed  to  convey  to  plaintiff 
the  absolute  fee  of  "premises  known  as  897-9  Myrtle  avenue,  dimen- 
sions of  land  being  thirty-one  (31)  feet  nine  (9)  inches  in  front  and  rear 
and  seventy-five  (75)  feet  in  depth  on  each  side,  subject  to  state  of  facts 
shown  on  survey  of  Fred  Thomas,  dated  Feb.  2/04."  The  survey  re- 
ferred to  disclosed  that  a  buiding  on  adjoining  property  encroached  on 
the  rear  easterly  side  of  the  land  described  in  the  contract  syi  inches 
at  the  northeast  comer,  extending  easterly,  constantly  growing  less  un- 
til it  run  out  at  a  point  19  feet  and  11  inches  from  such  comer.  The 
defendants  had  no  title  to  the  land  included  in  this  gore,  and  could  not 
give  absolute  title  to  it,  subject  to  the  encroachment  of  the  building, 
as  they  had  contracted  to  do.  The  rule  is  well  settled  tliat  an  encroach- 
ment to  an  extent  less  than  the  reduction  of  the  area  on  the  lot  in  the 
case  at  bar  constitutes  a  valid  reason  for  rejecting  a  tendered  title. 
Klim  v.  Sachs,  102  App,  Div.  44,  92  N.  Y.  Supp.  107 ;  Snow  v.  Monk, 
81  App.  Div.  806,  80  N.  Y.  Supp.  719 ;  Place  v,  Dudley,  41  App.  Div. 
540,  58  N.  Y.  Supp,  671 ;  WUhehn  v.  Federgreen,  2  App.  Div.  483,  38 
N.  Y.  Supp.  8,  affirmed  without  opinion  157  N.  Y.  713,  63  N.  E.  1133. 
The  reasoning  of  the  court  in  these  cases  applies  with  greater  force  to 
the  case  under  consideration,  where  the  only  title  the  defendants  could 
give  deprived  the  plaintiff  of  the  right  of  ownership,  as  well  as  of  pos- 
session, of  the  land  included  in  the  gore.  The  defendants'  inability 
to  convey  to  tiie  plaintiff,  as  they  had  contracted  to  do,  an  absolute  fee 
of  die  land  described  in  the  contract,  subject  to  the  encroachment 
shown  by  die  survey,  constituted  a  substantial  objection  to  the  title, 
which  plaintiff  had  the  right  to  avail  himself  of  by  refusing  to  accept 
the  title  tendered. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  the  event   All  concur. 


(122  App.  Div.  543.) 

BERNZOTT  v.  BERNZOTT. 

(Snpreme  Court,  Appellate  Dirialon,  First  Department    December  6,  1907.) 

MABBIAOE— ANHXTUUERIV- FiNAI.  JUDOICERT— RlQHT  TO  ENTBT. 

Under  Code  Civ.  Proc  {  1774,  as  amended  by  Laws  1902,  p.  951,  c.  361, 
as  amended  by  Laws  1905,  p.  1206,  c.  537,  postponing  the  right  to  final 
judgment  in  an  action  to  annul  a  marriage,  or  for  divorce  until  8  months 
from  the  filing  of  the  decision,  but  providing  that  after  that  period,  and 
witliin  30  days  thereafter,  final  Judgment  shall  be  entered  as  of  course, 
unless  the  court  shall  have  otherwise  ordered,  where,  after  entry  of  an 
Interlocutory  Judgment  for  plaintiflT  in  an  action  to  annul  marriage,  defend- 
ant's default  was  opened  on  condition  that  witliin  10  days  he  pay  all 
taxable  costs,  the  court  was  without  authority  to  refuse  to  enter  final  Judg- 
ment on  defendant's  failure  to  pay  as  directed,  on  aflldavlt  by  him  that 
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costs  bad  not  been  paid  because  he  was  unable  to  do  so ;  but,  the  3  months 
having  expired,  plaintiff  was  entitled  to  Judgment  as  of  course. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  34,  Marriage,  {  189.] 

Appeal  from  Special  Term. 

Action  by  Matilda  Bemzott  against  George  Frederick  Bemzott. 
There  was  an  interlocutory  judgment  for  plaintiff,  and,  from  an  order 
denying  her  motion  for  final  judgment,  she  appends.  Order  reversed, 
and  judgment  ordered  for  plaintiff. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  I^UGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  Beekman,  for  appellant 
Andrew  J.  Smith,  for  respondent 

INGRAHAM,  J.  This  action,  which  was  brought  to  annul  the 
marriage  between  plaintiff  and  defendant,  was  at  issue  and  came  on 
for  trial  at  Special  Term,  when  the  defendant  failed  to  appear,  where- 
upon the  court  took  the  evidence  offered  by  the  plaintiff,  filed  a  deci- 
sion finding  the  facts  as  alleged  by  the  plaintiff  and  directing  the  entry 
of  a  judgment  declaring  the  marriage  contract  between  plaintiff  and 
defendant  void  and  annulling  it.  Upon  that  decision  an  interlocutory 
judgment  was  entered  on  the  24th  day  of  June,  1907,  which  adjudged 
that  the  plaintiff  was  entitled  to  a  judgment  that  the  marriage  con- 
tract made  and  entered  into  between  the  plaintiff  and  the  defendant 
be  declared  void,  and  the  said  marriage  annulled,  and  that  after  the 
expiration  of  three  months  final  judgment  be  entered  granting  the 
reUef  mentioned,  unless  otherwise  ordered  by  the  court  After  the 
entry  of  this  interlocutory  judgment,  the  defendant  made  a  motion 
to  open  the  default  and  to  be  allowed  to  come  in  and  defend.  That 
motion  resulted  in  an  order  entered  on  the  23d  day  of  September, 
1907,  allowing  the  defendant  to  appear  and  defend  the  action  upon 
condition  that,  within  10  days  after  the  entry  of  the  order  and  serv- 
ice of  a  copy  thereof  upon  his  attorneys,  he  pay  all  the  taxable  costs 
and  disbursements  in  the  action,  and  that,  in  the  event  of  the  failure 
of  the  defendant  to  pay  such  costs  and  disbursements  imposed  as  a 
condition  for  the  opening  of  the  default  within  the  time  limited,  the 
motion  to  open  the  default  be  denied.  A  copy  of  that  order  was 
served,  but  the  defendant  failed  to  comply  witli  the  conditions  im- 
posed, and  on  the  10th  day  of  October,  1907,  the  plaintiff  served  a 
notice  of  motion  for  final  judgment  with  a  copy  of  a  proposed  judg- 
ment This  application  was  based  upon  an  affidavit  from  which  the 
foregoing  facts  appeared:  That  on  the  24th  day  of  September,  1907, 
a  copy  of  that  order  was  served  upon  the  attorney  for  the  defendant, 
and  on  the  same  day  a  bill  of  costs,  together  with  notice  of  adjust- 
ment for  September  25,  1907,  was  likewise  served,  and  on  the  25th 
day  of  September,  1907,  costs  were  adjusted  at  the  sum  of  $118.55; 
that  10  days  had  elapsed  since  the  service  of  such  order,  with  notice 
of  entry,  and  since  the  adjustment  of  such  costs;  and  that  the  de- 
fendant had  failed  and  neglected  to  pay  the  amount  of  costs  directed 
to  be  paid  by  him  to  the  attorneys  for  the  plaintiff,  or  any  part  there- 
of.   In  answer  to  that  application,  the  defendant  submitted  an  af- 
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fidavit  b  which  he  said  that  he  was  unable  to  pay  the  costs,  and 
therefore  had  not  paid  them,  and  on  that  affidavit  the  Special  Term 
denied  the  motion  for  final  judgment. 

But  for  the  amendment  of  section  1774  of  the  Code  of  Civil  Pro- 
cedure, by  chapter  364,  p.  951,  of  the  Laws  of  1902,  as  amended  by 
chapter  537,  p.  1205,  of  the  I^ws  of  1906,  the  plaintiff  would  have 
been  entitled  to  final  judgment  upon  filing  of  the  decision.  By  that 
section,  however,  there  was  a  postponement  of  the  right  to  final  judg- 
ment until  the  expiration  of  three  months  from  the  filing  of  the  de- 
cision; but  after  the  expiration  of  that  period  of  three  months,  and 
within  30  days  thereafter,  final  judgment  was  to  be  entered  as  of 
course  upon  such  decision,  unless  for  sufficient  cause  the  court  in 
the  meantime  should  have  otherwise  ordered.  By  this  provision  the 
entry  of  final  judgment  is  postponed  for  three  months  after  the 
filing  of  the  decision  to  allow  an  application  to  be  made  to  the  court 
to  open  a  default,  for  a  new  trial,  or  for  an  order  to  require  further 
or  other  proceedings  before  the  entry  of  final  judgment ;  but  in  case 
no  order  of  the  court  which  affected  the  decision  or  the  right  to  a 
final  judgment  was  made  within  three  months  from  the  filing  of  the 
decision,  the  plaintiff  was  then  entitled  to  final  judgment  as  directed 
by  the  decision  as  of  course.  The  court  has  no  authority  to  refuse 
to  enter  final  judgment  because  the  party  against  whom  the  judg- 
ment is  to  be  entered  objects  to  it,  or  wants  to  make  an  application 
after  the  expiration  of  three  monllis.  The  right  of  the  plaintiff  to 
move  for  final  judgment  is  confined  to  30  days  after  the  expiration 
of  the  three  months  after  filing  the  decision,  and  for  the  court  to 
postpone  the  entry  of  final  judgment  beyond  that  time  would  affect 
the  right  of  the  plaintiff  to  enter  final  judgment  upon  the  decision. 
Undoubtedly,  before  or  after  the  entry  of  final  judgment,  the  court 
lyould  have  power  to  open  the  default  upon  such  terms  as  would  be 
just.  The  defendant  made  such  a  motion.  It  was  granted  so  that 
an  opportunity  was  afforded  him  to  come  in  and  defend  the  action. 
He,  however,  has  refused  to  comply  with  the  terms  imposed  by  the 
court  as  a  condition  of  presenting  his  defense.  There  is  nothing  here 
disclosed  that  justified  the  court  in  refusing  to  grant  the  final  judg- 
ment to  which  plaintiff  was  entitled. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  final  judgment  proposed  by  the  plain- 
tiff entered.    All  concur. 


(122  App.  tnv.  560.) 

PBOPLB  V.  DAVIS. 

(Supreme  Oonrt,  Appellate  DivlBion,  First  Department  ■  December  fl^  lOOT.t 

1.   PEBJUBT— SlATEBIALITT   Ot   FaL6E    STATGUENT. 

Code  Cr.  Proc.  {  589,  relating  to  tbe  quali/lcatloiiB  of  ball,  proTldes  tbat 
a  Bnrety  must  be  a  resident  and  a  bousebolder  or  freeholder,  worth  tbe 
amount  specified  tn  the  undertaking,  ezclusire  of  exempt  property.  Sec- 
tion 572  requires  the  sureties  to  justify  in  all  cases  by  affidavit  taken 
before  tbe  magistrate.  Section  573  permits  the  district  attorney  or  magis- 
trate to  further  examine  sureties  upon  oath  concerning  their  sufficiency 
in  such  manner  as  tbe  magistrate  may  deem  proper.     Section  575  provides 
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that,  whoi  the  ezaminatlon  Is  doBed,  the  maglatrate  mnst  make  tux  order 
either  allowing  or  disallowing  ball,  etc.  A  proposed  surety  on  a  ball  bond 
appeared  before' a  magistrate  and  answered  questions  as  to  his  quallflca- 
tioos,  and  Blgpied  the  ball  bond  and  affidavit  of  qualification,  in  which  he 
swore  tbat  he  waa  a  resident  freeholder  and  was  worth  $1,000  over  and 
aboTe  hla  just  debta  and  liabilitieB ;  that  bis  property  consisted  of  a  cer^ 
tain  described  house  and  lot  of  land  worth  a  certain  sum;  and  that  the 
title  was  recorded  In  his  name  at  the  office  of  the  register  of  the  county. 
His  statunoits  as  to  the  ownership  of  the  property  were  false,  and  were 
known  by  bim  to  be  false.  Held,  that  the  false  statements  constituted  per- 
jury, since  the  sufficiency  of  the  surety  on  a  bail  bond  is  the  subject 
of  Judicial  inquiry,  and  the  statements  made  In  the  affidavit  of  the  pro- 
posed surety  were  material  to  such  Issue. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  Tol.  89,  Perjury,  H  SS- 
Sl] 

1  Bun— StnmcicHOT  or  Etiderob. 

In  a  prosecution  for  perjury  In  swearing  falsely  to  an  affidavit  of  Justl- 
flcatlon  as  a  surety  on  a  ball  bond,  evidence  heU  to  sustain  a  conviction. 

[Ed.  Nota— For  cases  In  point,  see  Cent  Dig.  voL  89,  Perjury,  H  117- 
124.] 

Appeal  from  Court  of  general  sessions. 

James  H.  Davis  was  convicted  of  perjury,  and  appeals.    Affirmed. 
Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Wilfbrd  H.  Smith,  for  appellant. 

Wm.  Travers  Jerome,  Dist  Atty.  (Robert  S.  Johnstone,  of  counsel), 
for  respondent 

CLARKE,  J.  On  December  28,'  1906,  Hon.  Robert  C.  Cornell,  <«ie 
of  Ae  dty  magistrates  of  the  city  of  New  York,  was  sitting  in  the 
First  District  Magistrate's  Court,  and  there  was  pending  before  him  a 
complaint  or  information  charging  one  Lavelle  with  the  crime  of  as- 
sault The  magistrate  after  an  examination  made  an  order  holding 
Lavelle  for  trial,  and  fixed  the  amount  of  bail.  Thereafter  the  appel- 
lant, Davis,  appeared  before  the  magistrate,  who  questioned  him  con- 
cerning his  property.  He  described  his  property,  and  said  it  was  of 
record  in  his  name.  A  bail  bond  and  affidavit  of  justification  was  then 
prepared.  Davis  signed  the  undertaking  and  the  affidavit.  The  magis- 
trate duly  administered  the  oath  to  Davis,  and  upon  the  statements  con- 
tained in  the  affidavit  he  accepted  him  as  surety.  Lavelle  and  Davis, 
as  surety,  executed  the  undertaking,  and  acknowledged  the  execution 
thereof  before  the  magistrate,  and  the  prisoner  was  discharged  from 
custody.  In  the  affidavit  Davis  swore  that  he  was  a  resident  and  free- 
holder within  the  county  and  state  of  New  York,  and  was  worth  the 
sum  of  $1,000  over  and  above  all  his  just  debts  and  liabilities,  and  that 
his  property  consisted  of  a  house  and  lot  of  land  on  the  south  side  of 
I22d  street,  200  feet  west  of  Amsterdam  avenue,  worth  $90,000,  sub- 
ject only  to  a  mortgage  of  $45,000,  and  that  the  title  thereto  was  of 
record  in  his  name  in  the  office  of  the  register  of  the  county  of  New 
York.  Davis  was  indicted  for  perjury  for  feloniously,  laiowingly, 
willfully,  corruptly  and  falsely  swearing  to  the  truth  of  said  statement. 
Upcm  tiie  trial,  it  was  conclusively  shown  that  the  statement  as  to  the 
ownership  of  the  property  stated  in  the  affidavit  was  false  and  known 
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to  be  false,  and  Davis  was  found  guilty  as  charged.    From  the  judg- 
ment entered  thereon,  this  appeal  is  taken. 

The  appellant  urges  that  the  indictment  is  fatally  defective,  in  fail- 
ing to  charge  that  the  alleged  false  statements  were  made  in  a  material 
matter,  and  in  failing  to  state  sufficient  facts  showing  that  such  state- 
ments were  made  in  a  material  matter.  The  indictment  sets  forth  fully 
the  substance  and  nature  of  the  proceedings  before  the  magistrate  and 
the  defendant  offering  himself  as  surety.  It  sets  forth  fully  tha  facts 
showing  the  subject  of  inquiry  depending  before  the  magistrate,  name- 
ly, whether  he  would  accept  the  defendant  as  surety  upon  the  under- 
taking therein  described,  and  alleges  that  it  was  "then  and  there  neces- 
sary that  the  said  Robert  C.  Cornell,  such  magistrate  as  aforesaid, 
should  know  the  circumstances  of  the  property  of  the  said  James  H. 
Davis  in  order  that  he  might  determine  whether  he  would  or  should 
take,  accept,  and  approve  the  said  James  H.  Davis  as  such  bail  and 
surety  upon  the  undertaking  aforesaid."  It  is  true  that,  to  constitute 
the  crime  of  perjury,  the  false  statements  must  have  been  material  to 
the  isfeue  or  inquiry.  The  question  here  was  whether  the  magistrate 
would  accept  Davis  as  surety,  and  to  that  end  it  was  clearly  material 
that  he  should  know  the  circumstances  of  his  property.  Section  569 
of  the  Code  of  Criminal  Procedure  provides  that : 

"The  gaallfications  of  ball  are  as  follows :  (1)  He  must  be  a  resident  and  a 
housebolder  or  freeholder  within  the  State,  and  unless  the  magistrate  otber- 
wlse  directs,  within  the  county;  (2)  he  must  be  worth  the  amount  specified 
in  the  undertaking,  exclusive  of  property  exempt  from  execution.    •    •     ♦  •• 

Section  572,  Id.,  provides  that : 

"The  surety  or  soietieB  must  la  all  cases  Jastlfy  by  affldarlt  taken  before 
the  magistrate.    •    •    •  •» 

Section  573 : 

"The  district  attorney  or  the  magistrate  may  therefore  furtber  examine  the 
snretles  upon  oath  concerning  their  sufficiency  in  such  manner  as  the  magis- 
trate may  deem  pn^wr.  The  questions  pat  to  the  sureties  and  their  answers 
must  be  reduced  to  writing,  and  must  be  substantiated  by  them." 

Section  575: 

"When  the  examination  is  closed,  the  magistrate  must  make  an  order  either 
allowing  or  disallowing  ball,  and  must  forthwith  cause  the  same  with  tbe  affi- 
davits of  Justification  and  the  undertaking  of  bail  to.be  filed  with  the  clerk 
of  the  court  to  wliidi  tbe  deposiUons  and  statement  must  be  sent  as  prescribed 
in  section  221." 

It  is  clear  from  reading  these  sections  together  that  the  sufficiency 
of  the  surety  is  the  subject  of  judicial  inquiry,  and  that  whether  or 
no  the  prisoner  will  be  admitted  to  bail  upon  the  undertaking  by  the 
proposed  surety  depends  upon  the  judicial  determination  that  said 
surety  has  sufficient  property  to  respond  to  the  obligation  in  case 
there  is  a  breach.  Therefore  what  the  surety  produces  by  way  of 
evidence,  whether  in  his  original  affidavit  or  upon  further  justification 
upon  question  and  answer,  to  establish  his  sufficiency  is  material  to 
that  issue.  If  the  original  affidavit  sufficiently  discloses  the  posses- 
sion of  property  to  satisfy  the  magistrate  that  the  bail  is  good,  there 
is  no  need  for  question  and  answer.    In  the  case  at  bar  the  magistrate 
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did  first  question  the  proposed  surety,  and  then  the  result  of  said  in- 
quiry was  put  in  the  form  of  an  affidavit  sworn  to  by  the  appellant. 

If  the  statements  as  to  the  ownership  of  the  specified  property  by 
Davis  was  not  material,  then  there  can  never  be  any  warrant  for  ex- 
amination as  to  specific  property.  The  bare  statement  that  the  surety 
is  worth  a  certain  sum  would  close  the  inquiry,  and  the  provisions  for 
justification  are  idle.  Such  holding  would  open  wide  a  door  for 
straw  bail.  "If  the  matter  falsely  sworn  to  is  circumstantially  material, 
or  tends  to  support  and  give  credit  to  the  witness  in  respect  to  the 
nain  fact,  it  is  perjury."  Wood  v.  People,  59  N.  Y.  133.  Here  the 
main  fact  was  the  sufficiency  of  the  surety.  The  matter  falsely  sworn 
to  tended  to  support  and  give  credit  in  respect  to  that  main  fact,  and  so 
was  perjury. 

We  have  examined  the  record,  and  have  found  no  errors  committed 
to  the  prejudice  of  the  defendant,  and  conclude  that  the  evidence  sus- 
tains the  verdict 

Therefore  the  judgment  should  be  affirmed.    All  concur. 


<122  App.  DlT.  438.)  , 

WUERTZ  v.  BEAUN  et  aL 

{Supreme  Oonrt,  Appellate  Division,  Second  Department    November  20,  1907.) 

Ohatikl  Mobtoaoks— Right  to  Fobeclobe. 

A  vendor  of  a  piano  la  entitled  to  foreclosure  of  a  purchase  price  mort- 
gage aa  against  tbe  wife,  notwltbstandlng  the  husband  executed  the  same, 
where  the  piano  Is  In  her  posBeselon. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  Otto  W.  Wuertz  against  Irma  Braun  and  another.  Judg- 
ment for  defendant  Irma  Braun,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Ai^ed  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  HOOKER,  and  MILLER,  JJ. 

C.  Bertram  Plante,  for  appellant. 

HOOKER,  J.  This  action  is  to  foreclose  a  lien  on  a  piano.  The 
appeal  is  by  the  plaintiff  from  a  judgment  dismissing  the  ccxnplaint 
upon  the  merits.  The  case  was  before  this  court  on  an  appeal  from 
a  judgment  dismissing  the  complaint  at  the  first  trial  (Wuertz  v. 
Braun,  113  App.  Div.  459,  99  N.  Y.  Supp.  340),  and  we  then  held 
that  the  plaintiff  made  out  a  prima  facie  case  and  should  not  have  been 
dismissed.  The  defendant  Irma  Braun  is  the  wife  of  the  defendant 
Isidor  Braun.  She  alone  was  personally  served  and  alone  answers. 
Her  husband  deserted  her  between  the  time  of  the  purchase  of  the 
piano  and  the  conunencement  of  the  action. 

The  facts  which  were  admitted  by  the  defendant  entitle  the  plain- 
tiff to  a  judgment  of  the  foreclosure  of  his  lien.  Irrespective  of  the 
evidence  offered  on  behalf  of  the  plaintiff,  it  appears  from  the  evi- 
dence of  the  defendant  and  admissions  made  by  her  that  she  talked 
with  the  plaintiff  about  the  purchase  of  a  piano  by  her  husband  as  a 
present  for  her  son;   that  the  piano  was  delivered  at  her  house  to 
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her  husband,  who  at  that  time  paid  $10  on  account  of  the  purchase 
price,  and  executed  the  chattel  mortgage  in  evidence,  and  for  whose 
foredosure  this  action  was  brought;  mat  some  payments  have  been 
made  On  the  the  purchase  price,  but  she  is  unable  to  state  the  exact 
status  of  the  account;  that,  when  her  husband  abandoned  her,  she 
went  into  possession  of  the  piano,  and  it  is  now  with  her  parents.  The 
record  shows  indisputably  that  at  the  time  of  the  commencement  of 
the  action  the  piano  was  in  her  possession,  and  failure  to  consent  to 
a  sale  for  the  purposes  of  applying  the  proceeds  in  payment  of  the 
amount  due  is  evident  from  the  fact  that,  upon  her  motion,  an  order 
was  made  in  the  Municipal  Court,  soon  after  the  commencement  of 
the  action,  vacating  a  warrant  of  seizure  which  had  theretofore  been 
executed.  The  plaintiff  sold  the  piano.  The  purchase  price  was  not 
all  paid.  He  took  a  chattel  mortgage  to  secure  the  balance.  There 
was  due  at  the  day  of  the  trial  the  sum  of  $77.90,  and  the  plaintiff  is 
entitled  to  the  foreclosure  of  his  lien,  irrespective  of  whether  the  an- 
swering defendant  or  her  husband  executed  the  chattel  mortgage. 
The  complaint  does  not  demand  any  personal  judgment  against  the 
answering  defendant,  and  it  is  therefore  evident  that  the  only  possiUe 
defense  yiat  she  could  urge  was  that  she  had  not  been  in  possession. 
But  the  piano  was  seized  at  the  time  the  action  was  commenced  while 
under  her  physical  control,  and  her  only  defense  fails. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event    All  concur. 


(122  App.  Dlv.  488.) 

WELLS  T.  NEW  YORK  CITY  RT.  CO. 

(Supreme  Oonrt,  Appellate  Dlrlslon,  Second  Department    Norember  28,  1907.> 

Gabbxbbs— Cabbiaoe  or  Pabsknoebs— Tbakbtebs. 

Under  Railroad  Law,  Laws  1882,  p.  1406,  c.  676,  {  104,  requiring  a  street 
railway  to  carry  a  passenger  on  a  contlnnoas  trip  between  any  two  points 
on  its  road  and  to  give  a  transfer  to  tbe  passenger  oitltllng  him  tq  make 
the  trip,  a  passenger  starting  north  and  then  transferring  west  was  en- 
titled to  transfer  south,  and  was  not  limited  to  a  transfer  in  the  8am» 
general  direction  In  which  he  started — north. 

Appeal  from  Municipal  (Ilourt  of  New  York. 

Action  by  FuUerton  Wells  against  the  New  York  City  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed  and 
a  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

Fullerton  Wells,  in  pro  per. 

GAYNOR,  J.  The  action  is  for  the  statute  penalty  of  $50  prescrib- 
ed by  section  104  of  the  Railroad  Law,  Laws  1892,  p.  1406,  c  676,. 
for  refusing  a  transfer  to  a  passenger.  The  plaintiff  was  at  the  comer 
of  Lexington  avenue  and  102nd  street,  Manhattan  borough,  and  wanted 
to  go  to  the  comer  of  Columbus  avenue  and  93rd  street.  Tliese  two 
ooints  are  on  opposite  sides  of  Central  Park,  the  one  on  the  East  and  the 
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Other  on  the  West  side.  The  plaintiff  took  the  defendant's  car  on  Lex- 
ington avenue  going  north,  and  on  paying  his  fare  asked  for  a  transfer 
tidcet  that  would  take  him  to  the  said  point  he  was  going  to.  The  con- 
ductor said  he  could  not  give  it  to  him,  but  gave  him  a  transfer  ticket 
to  go  west  on  the  cars  on  116th  street  to'  Columbus  avenue.  The 
plaintiff  took  a  car  west  on  that  street  and  on  giving  the  conductor 
the  transfer  ticket  for  his  fare  asked  him  for  a  transfer  ticket  south  on 
a  Columbus  avenue  car  to  his  said  place  of  destination,  viz.,  the  corner 
of  the  said  avenue  and  93rd  street,  but  it  was  refused  him.  He  took 
a  Columbus  avenue  car  south,  and  was  obliged  to  pay  another  fare. 
The  defendant  claims  that  as  the  plaintiff  started  north  at  the  be- 
ginning, he  was  not  entitled  to  a  transfer  ticket  to  go  south  at  any  stage 
of  his  journey — that  the  transfers  must  all  be  in  the  same  general  S- 
rection  as  the  start,  and  that  while  he  could  have  had  a  transfer  north 
on  Columbus  avenue  he  was  not  entitled  to  one  south.  There  is  no 
such  limitation  in  the  statute.  The  plaintiff  could  not  get  from  his 
starting  point  to  his  destination  except  by  going  as  he  did  north,  then 
west,  9ien  south  by  Columbus  avenue,  unless  he  first  went  south, 
then  west  by  59th  street,  then  north  by  Columbus  avenue.  Either  of 
these  was  his  direct  way  to  get  from  the  one  point  to  the  other.  The 
statute  requires  a  village  or  dty  street  railroad  company  to  carry  a 
passenger  on  a  continuous  trip  "between  any  two  points"  on  its  road, 
or  any  connecting  roads  or  lines  operated  or  controlled  by  it,  for  one 
fare,  and  to  give  a  transfer  to  the  passenger  entitling  him  to  make 
the  trip.  That  means  across  town  as  well  as  through  town. 
The  judgment  should  be  reversed. 

Jndgment  of  tbe  Monicipal  Court  reversed,  and  new  trial  ordered ;  costs  to 
abide  tbe  event.    All  craicnr. 


CAUSULLO  T.  LONOX  CONST.  CO. 
(Supreme  Court,  Appellate  DivlBlon,  First  Department    December  6,  1907.) 

t  Death— NKGuaKRCB—CoRTBiBUTOBT  NEouaKHos— Pboov. 

Wblle  le«  evidence  will  suffice  to  show  lack  of  contributory  negligence 
in  actions  for  wrongful  deatb,  the  plaintiff  Is  not  relieved  of  the  burden  of 
abowlng  that  defemdant  was  negligent  In  the  performance  of  some  duty 
wbicb  It  owed  to  deceased  by  a  fair  preponderance  of  the  evidence. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  15,  {  78.] 

2.  Masikb  ahd  SuvAirr— Dcath  or  Sebvant— Wab:<ino— Evidbnob. 

In  an  action,  for  the  death  of  a  servant  while  working  on  a  subway  by 
contact  with  a  dangerous  electric  rail,  evidence  held  insuffldent  to  war- 
rant a  finding  that  defendant  was  negligent  in  falling  to  warn  deceased 
of  tbe  dangw. 

t.  BnoBiiaB— WxioHT. 

In  an  action  for  death  of  a  servant  by  coming  in  ccmtact  with  an  elec- 
tric rail,  evidence  of  an  employe  on  the  same  work  who  was  not  shown 
to  have  ever  seen  deceased,  except  on  tbe  day  of  the  accident,  that  he 
did  not  bear  any  instmctions  given  deceased  on  that  day,  and  had  never 
beard  deceased  warned  of  the  danger  of  contact  with  the  rail,  was  wltb- 
oat  probative  force. 
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Appeal  from  Trial  Term. 

Action  by  Francesco  Causullo,  administrator  of  the  estate  of  Car- 
mine Pitzzulo,  deceased,  against  the  Lenox  Construction  Company. 
From  a  judgment  for  plaintiff,  and  frc»n  an  order  denjring  defendant's 
motion  for  a  new  trial  on  the  minutes,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

See  94  N.  Y.  Supp.  639. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  HOUGHTON,  and  LAMBERT,  JJ. 

Frank  V.  Johnson,  for  appellant. 
Thomas  J.  O'Neill,  for  respondent. 

LAMBERT,  J.  The  defendant,  a  domestic  corporation,  was  en- 
gaged in  doing  certain  work  in  connection  with  the  construction  ot 
the  subway  on  Lenox  avenue.  Plaintiff's  intestate  was  one  of  the  la- 
borers employed,  engaged  in  mixing  and  delivering  to  the  bricklayers 
and  others  concrete  upon  the  work,  which  was  being  placed  over  the 
roof  of  the  subway  and  under  the  tracks  of  the  surface  railroad,  <^ 
erated  by  a  third  rail  beneath  the  surface.  Plaintiff's  intestate  came 
in  contact  with  this  third  rail  highly  charged  with  electricity,  and  his 
death  resulted.  The  complaint  diarged  that  the  injuries  resulting  in 
death  were  caused  by  the  negligence  of  the  defendant  in  its  failure  to 
supply  the  deceased  with  "a  suitable  and  proper  place  within  whidi 
to  do  his  work,  and  that  the  place  where  the  deceased  was  directed 
and  obliged  to  do  his  work  was  dangerous,  unprotected,  unsafe  and 
unguarded,  and  through  its  failure  to  supply  the  deceased  with  ccmipe- 
tent  and  suitable  foreman  to  guide,  guard,  and  direct  deceased  in  his 
work,  by  reason  of  which  he  was  struck  by  an  electric  wire  or  cur- 
rent." A  notice  under  the  employer's  liability  act  (Laws  1002,  p.  1748, 
c  600)  was  served ;  but  it  was  found  to  be  defective,  and  was  not  ad- 
mitted in  evidence,  so  that  we  have  merely  a  common-law  action  for 
negligence,  and  no  claim  appears  to  have  been  seriously  made  upon 
the  trial  that  the  defendant  failed  in  providing  as  safe  a  place  in  which 
to  perform  this  labor  as  the  circumstances  of  the  case  permitted;  so 
that  tlie  real  issue  presented  was  whether  the  plaintiff's  intestate  was 
such  an  inexperienced  or  "green"  workman  that  it  became  the  duty  of 
the  defendant  to  give  him  instructions  or  warnings.  That  was  the 
theory  on  which  the  case  went  to  the  jury,  and  the  only  questions  nec- 
essary to  determine  here  are  whether  the  evidence  justified  the  finding 
that  the  defendant  was  negligent  in  this  respect,  and  whether  the  plain- 
tiff has  shown  his  intestate  to  be  free  frcon  negligence  contributing  to 
the  result. 

It  has  been  held  that  in  cases  where  the  accident  results  in  death 
less  evidence  will  suffice  to  show  lack  of  contributory  negligence ;  but 
we  know  of  no  rule  which  relieves  the  plaintiff  of  the  duty  of  showing 
that  the  defendant  has  neglected  some  duty  which  it  owed  to  the 
deceased  by  a  fair  preponderance  of  evidence  under  any  circumstan- 
ces; and,  tried  by  this  test,  we  are  of  the  opinion  that  the  judgment 
and  order  appealed  from  should  be  reversed,  as  being  against  the 
weight  of  evidence.    The  theory  being  that  the  deceased  was  a  "green" 
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man,  sent  into  a  dangerous  situation,  the  plaintiff  called  as  a  witness 
one  Yost,  a  bricklayer,  and  he  was  asked  if  he  had  ever  seen  the  de- 
ceased working  in  the  conduit  on  any  other  day  before  the  day  of  the 
accident,  and  he  answered  in  the  negative.  The  same  witness  also  tes- 
tified that  he  did  not  hear  any  instructions  given  to  the  deceased  on 
the  day  of  the  accident,  and  that  he  had  never  heard  the  deceased 
warned  of  the  danger  of  contact  with  the  third  rail.  This  is  all  the 
testimony  in  the  case,  so  far  as  we  are  able  to  discover — and  the  re- 
spondent does  not  call  attention  to  any  other — which  even  suggests  that 
there  was  a  neglect  of  duty  cwi  the  part  of  the  defendant  to  warn  him 
of  his  danger.  This  is  clearly  insufficient  to  show  that  the  defendant 
had  failed  in  its  duty;  for  the  testimony  of  one  man,  who  does  not 
appear  to  have  been  present  at  all  times,  that  he  has  not  heard  such 
warning,  is  clearly  of  no  probative  force.  So  far  as  Yost's  testimony 
goes,  it  does  not  appear  that  he  ever  saw  the  deceased  except  on  the 
day  of  the  accident,  though  it  clearly  appears  from  the  evidence  of 
various  witnesses  that  he  was  employed  at  least  two  months  in  the 
capacity  of  a  common  laborer,  mixing  concrete,  carrying  the  same  to 
others,  and  doing  all  kinds  of  coarse  work  about  the  construction.  On 
the  part  of  the  defendant,  Roberts,  the  foreman  of  the  bricklayers, 
testified  that  he  sent  the  deceased  to  help  the  bricklayers,  and  that : 

"I  told  bim  to  look  oat  for  the  third  rail,  that  it  was  dangerous,  and  he 
would  be  likely  to  be  killed.  He  says,  'Me  watcb,  me  work  at  tbla  place 
longa  time.'  •  •  •  Fire  minutes  before  he  was  killed  I  was  down  in  tbe 
iiole,  and  he  was  joking  with  the  bricklayers  for  whom  he  was  dumping  stuff, 
and  I  caught  him  with  his  head  very  close  to  the  rail,  and  I  got  him  by  the 
shoulder  and  partly  dragged  him  down,  and  I  said  to  him,  'Liook  out!  Tou 
bye  and  bye  In  the  box.'  And  he  said :  'Me  watch ;  me  no  afraid ;  me  watch  ; 
me  work  at  this  place  longa  time.' " 

The  general  foreman,  Sinclair,  testified  that  he  had  seen  the  deceased 
doing  this  kind  of  work;  that  he  had  been  there  frc«n  six  weeks  to 
two  months.  Munroe,  the  foreman  of  the  Italian  laborers,  testified 
that  the  deceased  had  been  in  his  gang  for  a  week  doing  this  kind. of 
work;  that  in  doing  it  they  had  to  work  about  the  third  rail,  and 
that  he  warned  the  decedent  of  the  dangers  of  this  third  rail.  One  San 
Giovanni,  an  Italian  laborer,  testified  tihat  he  had  known  the  deceased 
for  seven  months;  that  they  had  worked  together  on  this  particular 
work,  where  the  third  rail  was  exposed  for  six  weeks  or  more,  and 
that  their  work  was  all  about  the  place ;  and  that  he  heard  the  fore- 
man warn  the  deceased  and  others  every  day  in  reference  to  the  third 
rail.  He  likewise  testified  that  he  personally  warned  the  deceased  just 
before  the  accident,  and  that  the  deceased  responded  that  he  was  not 
drunk.  Capo  Bianco,  another  foreman,  testified  that  the  deceased 
had  worked  in  his  gang  five  or  six  months  doing  this  general  work  in 
and  around  the  construction  of  the  subway ;  that  he  worked  in  under 
these  tracks;  that  he  had  talked  with  tiit  deceased  every  morning 
about  the  danger  of  the  third  rail ;  that  he  had  schooled  him ;  that 
he  had  himself  come  into  close  contact — touching  his  hat — with  the 
third  rail  in  the  presence  of  the  deceased,  and  that  he  had  made  this 
the  occasion  of  a  warning. 
107N.T.S.— 28 
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There  is  no  proof  to  contradict  this  array  of  evidence  to  show  that 
the  deceased  had  ample  warning;  that  he  Imew  as  well  as  the  defend- 
ant might  be  presumed  to  know ;  that  he  was  working  where  he  was 
exposed  to  the  dangers  of  this  third  rail,  and  there  was  therefore  no 
reasonable  justification  for  the  jury  to  find  that  the  defendant  had  neg- 
ligently exposed  him  to  dangers,  without  giving  him  warning.  It  is 
not  necessary  to  show  that  the  defendant,  through  its  officers,  called 
decedent's  attention  to  the  danger.  It  is  for  the  plaintiff  to  show  that 
there  was  a  neglect  of  duty  on  the  part  of  the  defendant,  and  the  evi- 
dence not  only  fails  to  show  this,  but  it  is  overwhelming  that  the  de- 
ceased knew  the  situation  and  the  danger  to  be  apprehended,  and  he 
must  be  deemed  to  have  accepted  the  risk  of  the  employment. 

Because  the  verdict  is  against  the  weight  of  evidence  the  judgment 
and  order  appealed  from  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur.  HOUGH- 
TON, J.,  in  result 


(122  App.  DiT.  086.) 

LOnGHBAN  V.  JORDAN  U  MOTT  IRON  WORKS. 

(Sapreme  Court,  Appellate  Division,  First  D^wrtment    December  6,  1907.) 

L  Mabteb  ard  Sebvamt— Irjubies  to  Skbvart— Aoiion»— Evidbrck  or  Nko- 
UQENCB— SunrciENCT. 

In  an  action  for  Injuriee  to  a  minor  employ^  in  defendant's  factory, 
evidence  examined,  and  held  Insufficient  to  stiow  negligence  on  the  part 
of  defendant  in  failing  to  provide  a  snltable  place  for  work  and  proper 
appliances,  or  to  sufficiently  guard  dangerous  macliinery. 

[Ed.  Note. — ^For  cases  in  point,  see  Ceat  Dig.  voL  34^  Haster  and  Serv- 
ant, {{  9S4-877.] 

2,  SAIOB— CONTBIBIITOBT    Neolioknce. 

Where,  in  an  action  for  injuries  to  a  minor  employe  caused  by  his 
getting  his  band  between  two  cogwheels,  alleged  to  have  occurred  as  a 
result  of  plaintiff's  slipping  on  the  platform  surrounding  the  macblne 
on  which  he  was  working,  the  evidence  showed  that  plaintiff  knew  that 
the  platform  was  slippery,  and  that  the  cogwheels  were  uncovered,  and 
also  showed  that  the  platform  was  four  feet  wide  and  the  cogwheels  were 
at  least  four  feet  from  the  front  of  the  machine,  and'  that  plaintiff  had 
to  tuna  himself  half  way  around  in  order  to  get  bis  injured  hand  be- 
tween the  cogs,  it  showed  him  to  be  guilty  of  contributory  negligence.  In 
the  absence  of  any  explanation  as  to  why  he  placed  himself  In  the  posi- 
tion in  which  he  was  when  injured. 

[Bd.  Note. — ^FOr  cases  in  point,  see  Oesat  Dig.  vol.  34,  Mast»  and  Serv- 
ant, {{  706-709.] 

Laughlin,  J.,  dissenting. 

Api)eal  from  Trial  Term. 

Action  by  Thomas  Loughran,  an  infant,  by  his  guardian,  against  the 
Jordan  L.  Mott  Iron  Works.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHUN,  HOUGHTON,  and  LAMBERT,  JJ. 


Eugene  L.  Richards,  for  appellant. 
Thomas  J.  O'Neill,  for  respondent 
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McLaughlin,  J.  The  plaintiff,  a  lad  nearly  15  years  of  s^, 
was  employed  at  a  madiine  in  defendant's  factmy.  The  machine 
was  surrounded  on  the  sides  and  back  by  a  platform  about  nine  inches 
from  the  floor,  and,  as  the  operator  faced  the  machine,  the  platform 
oa  his  left  was  about  a  foot  wide  and  on  his  right  about  four  or  five 
feet  wide.  Around  the  platform  was  a  railing  made  of  pipe;  the 
upper  piece  being  about  four  feet  from  the  floor  and  the  lower  one 
about  a  foot  and  a  half.  This  railing  was  set  in  the  floor,  and,  except 
for  an  opening  some  two  feet  at  one  of  the  rear  comers,  surrounded 
the  platform  on  the  three  sides,  and  was  not  more  than  an  inch  or  two 
from  its  edge.  The  platform  and  railing  did  not  extend  past  the 
front  of  the  machine  on  either  side,  at  least,  to  any  extent,  and  be- 
tween the  front  of  the  machine  and  the  wall  was  a  space  of  two  feet  or 
more.  The  plaintiff,  while  engaged  at  work,  sat  on  a  bench  which 
rested  on  the  floor  in  front  of  the  machine,  and  directly  behind  him 
was  a  window.  At  the  rear  of  the  machine,  four  feet  from  the  front, 
were  two  ci^wheels,  in  vertical  position ;  the  upper  one  being  three 
or  four  feet  in  diameter,  and  the  lower  one  somewhat  smaller.  The 
{daintifTs  work  was  to  punch  holes  in  pieces  of  tubing,  inserting  them 
in  the  machine  one  by  one,  and  operating  the  press  by  means  of  a 
pedal.  On  the  day  of  the  accident  his  right  hand  was  caught  between 
the  cogwheels  and  injured  in  such  a  way  that  several  of  the  fingers 
had  to  be  amputated.  He  claims  that  his  injuries  were  caused  by 
defendant's  negligence,  in  that  it  permitted  grease  or  other  substances 
to  accumulate  upon  the  platform  where  he  was  put  to  work,  and  be- 
cause the  defendant  had  neglected  to  encase  or  cover  the  cogwheels. 
He  had  a  verdict  of  $7,000,  and,  from  the  judgment  entered  thereon 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

The  plaintiff  testified,  in  substance,  that  he  had  been  at  work  operat- 
ing the  machine  something  like  two  weeks;  that  the  tubes  to  be 
punched — ^which  were  about  a  foot  and  a  half  long — ^were  brought  to 
him  in  a  box  which  was  placed  at  his  left  hand ;  that,  after  punching 
the  holes  in  the  tubes,  he  was  directed  to  replace  them  in  the  same  box, 
and  no  other  one  was  provided  for  him ;  that,  after  a  tube  had  been 
punched,  he  would  throw  it  on  the  platform  at  his  right  until  a  suffi- 
cient number  had  accumulated,  when  he  would  wipe  the  oil  from  them, 
as  he  had  been  directed  to  do,  and  replace  them  in  the  box ;  that  the 
platform  was  very  greasy  and  slippery  from  oil  from  the  maichine  and 
tubes ;  that  he  complained  of  this  to  the  foreman  prior  to  the  accident, 
but  was  told  not  to  mind  it,  but  go  ahead  with  his  work ;  that,  while  he 
was  picking  up  the  pieces  of  tubing  which  he  had  thrown  upon  the 
platform,  his  foot  slipped,  he  threw  out  his  hand  to  save  himself,  and 
in  that  way  the  accident  occurred.  He  was  the  only  witness  produced 
on  his  behalf ;  and  the  material  parts  of  his  testimony  are  not  corrob- 
orated. On  the  part  of  the  defendant  several  witnesses  were  produced, 
who  contradicted  the  plaintiff  in  many  respects.  The  witness  Walsh, 
who  was  not  employed  by  defendant  at  the  time  of  the  trial,  but  was 
at  the  time  of  the  accident,  testified  that  he  was  the  one  who  employed 
the  plaintiff  and  put  him  at  work ;  that  he  had  worked  at  the  machine 
about  three  months  when  the  accident  happened ;  that  he  never  made 
any  complaint  to  him  of  the  condition  of  the  platform  or  of  its  being 
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slippery  or  greasy ;  that  the  plaintiff's  work  did  not  require  him  to  go 
upon  the  platform  or  to  have  anything  to  do  with  the  machine,  except 
to  operate  the  pedal;  that  his  work  consisted  of  putting  the  tubing 
in  a  proper  place  and  then  starting  the  machine,  and,  when  the  holes 
were  punched,  removing  it  from  the  bed  of  the  machine  and  putting 
it  in  a  box  on  his  right  hand  side,  and,  when  the  same  was  filled,  taking 
it  to  the  proper  department ;  that  boxes  were  furnished  for  that  pur- 
pose, and  he  was  using  one  on  the  morning  of  the  day  the  accident 
occurred ;  that  there  was  no  grease  or  oil  on  the  tubing  or  platform. 
He  further  testified,  which  is  uncontradicted,  that  occasionsuly  some 
of  the  tubing  would  fall  on  the  floor,  and,  to  prevent  its  getting  near 
the  machine  or  inside  the  railing,  the  platform  was  put  up. 

The  witness  Munn  testified  that  on  the  day  of  the  accident  he  was 
foreman  of  the  polishing  department,  and  was  at  work  within  20  feet 
of  the  plaintiff  when  he  was  hurt ;  that  his  attention  was  called  to  the 
accident  by  seeing  two  or  three  men  running  that  way,  and  he  went 
immediately  to  the  plaintiff's  assistance;  that  his  right  hand  was 
then  in  between  the  cogs;  that  the  plaintiff  had  been  at  work  upon 
the  machine  upwards  of  a  month ;  that,  when  the  plaintiff  had  filled 
the  box  with  tubing,  it  was  his  duty  to  take  it  into  the  witness's  de- 
partment; that  there  was  not  any  oil  or  grease  on  the  tubing,  and 
that  he  never  noticed  any  on  the  floor ;  that,  if  there  were  grease  on 
the  tubing,  there  had  been  no  occasion  for  plaintiff  to  wipe  it  off,  be- 
cause it  would  be  in  better  condition  for  polishing  with  the  grease  on. 
The  witness  Alfers  testified  that  he  was  also  employed  in  the  factory 
on  the  day  of  the  accident;  that  the  plaintiff  obtained  the  tubing 
which  he  punched  from  his  department;  that  it  was  in  a  box  which 
he  had  on  his  left  when  he  was  operating  the  machine,  and  that  the 
witness  told  him  to  get  a  box  to  put  it  in  after  he  punched  it  so  as 
to  save  time;  that  he  had  seen  the  plaintiff  throw  pieces  of  tubing 
on  the  platform,  arid  had  cautioned  nim  not  to  do  it;  that  he  had 
seen  the  plaintiff  go  through  the  railing  and  across  the  platform  and 
had  stopped  him  and  told  him  not  to  go  there;  that  he  would  "do 
that  once  too  often."  The  plaintiff  was  recalled  and  admitted  that 
there  were  other  boxes  in  the  factory,  but  testified  that  he  was  told 
to  put  the  tubes  in  the  same  box  in  which  they  came.  He  did  not 
deny  that  he  was  told  by  the  witness  Alfers  not  to  throw  them  on 
the  platform,  or  that  he  was  told  by  him  to  keep  off  the  platform.  Nor 
did  he  contradict  the  testimony  of  the  witness  Walsh,  or  offer  any 
testimony  to  the  effect  that  the  platform  was  not  built  for  the  very 
purpose  of  preventing  the  tubing  getting  inside  the  railing  and  near 
the  machine. 

At  the  close  of  the  trial,  therefore,  the  facts  were  uncontradicted 
that  the  defendant  had  substantially  inclosed  the  machine  with  an  iron 
railing,  and,  in  addition  to  this,  had  built  a  platform  to  prevent  the 
tubing  when  thrown  on  the  floor  from  getting  inside  the  railing  and 
near  the  machine;  that  the  plaintiff  had  been  told  not  to  throw  the 
tubing  on  the  platform,  and  also  told  not  to  go  there  himself ;  and  that 
there  were  boxes  in  which  he  could  put  the  tubing  after  he  had  punched 
it.  Under  such  a  state  of  facts,  I  do  not  think  it  can  be  said  the  de- 
fendant was  negligent,  and  a  finding  to  that  effect  is  against  the  weight 
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of  evidence.  Not  only  this,  but  the  evidence  does  not  satisfactorily 
show  that  the  plaintiff  himself  was  free  from  negligence.  He  knew, 
according  to  his  own  testimony,  that  the  platform  was  slippery,  and 
that  the  cogwheels  were  not  covered.  His  right  hand  is  the  one 
that  was  injured.  The  platform  upon  which  he  went  was  at  least 
four  feet  wide,  and  the  cogwheels  were  located  at  least  four  feet 
from  the  front.  He  therefore  had  to  travel  this  distance,  and  then 
turn  half  way  around  in  order  to  get  his  right  hand  between  the 
cogs.  No  explanation  is  given  why  he  had  to  place  himself  in  this 
position  and  directly  in  front  of  the  machinery  which  injured  him. 
In  either  view,  therefore,  it  seems  to  me  that  justice  requires  there 
should  be  a  new  trial. 

The  judgment  and  order  appealed  from  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event 

PATTERSON,  P.  J.,  and  HOUGHTON,  J.,  concur. 

LAMBERT,  J.  I  concur  in  the  reversal  of  the  judgment  entered, 
and  the  order  denying  a  new  trial  in  this  case,  upon  the  ground  that 
the  clear  weight  of  the  proof  on  the  question  of  the  negligence  of 
the  defendant  is  adverse  to  the  contentions  of  the  plaintiff.  The  fact 
that  the  plaintiff  was  at  the  time  of  the  accident  less  than  15  years  of 
age,  with  little  experience  in  the  operation  of  machinery,  and  the 
dangers  incident  thereto,  was,  in  the  absence  of  adequate  instructions, 
sufficient  to  carry  the  question  of  his  contributory  negligence  to  the 
jury. 

LAUGHLIN,  J.  (dissenting).  The  foreman  of  the  defendant  ad- 
mitted upon  the  stand  that  he  knew  that  the  machine  at  which  he  di- 
rected this  boy  only  14  years  and  9  months  of  age,  to  work,  was  dan- 
gerous. The  exposed  cogwheels  which  inflicted  the  injuries  were 
within  a  few  feet  of  the  table  at  which  the  boy  was  working,  and  there 
was  no  intervening  guard  or  railing  or  other  obstruction  to  prevent 
access  thereto.  The  defendant  failed  to  guard  the  cogwheels  as  re- 
quired by  section  81  of  the  labor  law  (L,aws  1897,  p.  480,  c.  415),  and 
tiiat  alone  was  evidence  of  its  negligence  sufficient  to  take  the  case  to 
the  jury  and  to  sustain  the  verdict  on  that  branch  of  the  case.  As 
I  view  the  evidence,  it  can  neither  be  said  as  matter  of  law  that  the 
boy  was  guilty  of  contributonr  negligence,  nor  that  the  verdict  in  his 
favor  is  against  the  weight  of  the  evidence  on  that  question.  Accord- 
ing to  his  testimony,  he  was  doing  the  work  as  he  had  been  instructed 
to  do  it,  and  had  done  it  for  two  and  one-half  weeks,  and  as  his  prede- 
cessors had  always  done  it  while  he  had  been  employed  there,  for  a 
period  of  about  eight  months.  The  general  foreman  who  assigned 
the  plaintiff  to  this  work  of  punching  holes  in  the  pipe  denies  that 
the  proper  performance  of  the  work  required  that  the  boy  should  go 
upon  the  platform  where  he  met  with  the  injuries,  or  that  he  ever 
saw  him  upon  the  platform  while  the  machinery  was  in  motion;  but 
he  does  not  deny  that  he  observed  or  knew  that  the  plaintiff  was  throw- 
ing the  punched  tubing  upon  the  platform,  and  he  does  not  state  the 
instructions  that  were  given  to  him.    According  to  the  testimony  of 
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the  plaintiff,  he  had  never  put  the  punched  tubing  into  a  box  on  the 
right.  The  general  foreman  says  that  it  should  have  been  put  in  a 
box  on  the  right,  and,  while  the  testimony  of  the  plaintiff  is  contro- 
verted by  evidence  tending  to  show  that  he  was  observed  at  times 
using  a  box  on  the  right  and  that  he  was  using  such  a  box  on  the  morn- 
ing of  the  accident,  there  is  no  evidence  that  he  was  using  such  a  box 
during  the  afternoon,  and  no  one  testifies  that  a  box  had  been  pro- 
vided for  his  use  that  afternoon  or  was  found  there  after  the  ac- 
cident. The  general  foreman  says  he  does  not  know  where  the  boy 
would  put  the  pipes  if  no  box  were  provided  for  that  purpose,  A  de- 
partment foreman,  called  by  the  defendant,  testified  that  he  instructed 
the  plaintiff  how  to  operate  the  machine,  and  testified,  further,  on 
direct  examination :  • 

"He  took  those  pieces  of  tabe  from  my  department  in  a  box.  Tbey  were  In 
a  box.  He  had  the  box  on  the  left  of  where  he  was  operating,  and  I  told  him 
to  get  the  box  after  he  punched  them,  and  put  them  In  the  box  to  save  the 
time  of  plddng  them  up  again,  and  put.  them  back  Into  the  box." 

If  those  were  the  instructions,  they  were,  to  say  the  least,  ambigu- 
ous on  the  point  as  to  whether  there  was  to  be  more  than  one  boy. 
The  plaintiff  testified  that  his  instructions  were  to  wipe  the  oil  off 
the  tubing  after  punching  them,  and  to  put  them  back  in  the  same  box 
from  which  he  had  taken  them.  This  required  that  they  be  thrown 
on  the  floor  or  elsewhere  until  all  in  the  box  had  been  punched.  This 
same  department  foreman  testified  that  he  had  seen  the  plaintiff  throw 
pieces  of  tubing  onto  the  platform,  instead  of  putting  them  into  the 
box,  and  that  some  would  go  onto  the  floor  and  some  upon  the  plat- 
form. He  says  that  he  did  not  speak  to  the  plaintiff  about  this  the 
day  of  the  accident,  but  "I  reminded  him  previous  to  that  date.  I 
can't  say  how  many  times  I  had  to  speak  to  him  about  keeping  those 
thiqgs  off  that  platform" ;  and  that  he  also  warned  plaintiff  against 
making  a  short  cut  across  this  platform,  instead  of  going  around  the 
rail  to  reach  another  part  of  tiie  department.  The  plaintiff  denied 
that  he  was  so  warned,  and  testified  that  the  floor  below  the  platform 
was  all  occupied,  so  that  there  was  no  place  to  tiirow  the  punched 
tubes,  excepting  onto  the  platform,  which  merely  required  that  they 
be  dropped  or  shoved  off  the  end  of  the  table.  Another  department 
foreman  who  had  occasion  to  pass  the  place  where  the  plaintiff  was 
working  frequently  could  not  testify  that  he  had  ever  seen  him  using 
a  box  on  the  right  in  which  to  put  the  punched  tubing.  Unless  the 
plaintiff  committed  perjury,  he  was  at  the  time  of  receiving  the  in- 
juries engaged  in  the  performance  of  his  duties  as  he  had  been  in- 
structed to  perform  them,  and  as  the  general  foreman  who  assigned 
him  to  the  work  had  frequently  observed  him  performing  them.  There 
i^  no  room  for  an  honest  mistake  with  respect  to  his  testimony,  and, 
in  the  circumstances,  I  think  it  cannot  be  said  that  it  is  so  overborne 
by  the  testimony  of  foreman,  who  would  at  least  be  censurable  for 
failing  to  give  the  boy  further  instructions  with  reference  to  the  per- 
formance of  his  duties,  that  the  verdict  is  against  the  weight  of  the 
evidence.    I  therefore  vote  for  afiirmance. 
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MBROIiliA.  r.  LANB. 

(Sqpnme  Oonrt,  Appellate  DlTlslon,  Flnt  Department.    December  6,  1007.) 

L  TEUSTft— PowKB  or  Saue  or  TauaTEB— lixscunoN  or  Poweb— Oonvkta.hck 
or  TBUfiT  Pbopbbtt. 

Testator  devised  an  imdlTlded  one-ftinrth  interest  in  certain  property 
to  each  of  his  four  children.  One  of  these  children  by  deed  OMiTeyed  bis 
Interest  to  another  of  such  children,  who  In  turn  conveyed  such  hiterest 
back  to  the  grantor,  In  trust  for  the  trustee's  three  children  during  their 
Uvea,  with  remainder  to  the  Issue  of  such  children,  and,  in  default  of  is- 
soe,  to  the  trustee  In  fee  simple.  The  deed  of  trust  also  Invested  the  trus- 
tee wltb  power  within  his  discretion  to  convey  In  fee  sinqtle  so  as  to  vest 
absolute  ownership  In  the  purchaser,  and  to  reinvest  tlie  proceeds  upon  the 
same  trusts  as  the  property  was  subject  to.  Subsequently  the  trustee 
Joined  with  the  other  three  children'  of  the  original  testator  in  a  convey- 
ance of  the  entire  property  with  covenants  of  quiet  enjoyment  and  gen- 
eral warranty,  and  without  reciting  the  trust  At  tlie  time  of  sudi  con- 
veyance^ there  were  no  children  of  any  of  the  cestuls  que  trustent,  but  sub- 
sequent to  such  conveyance  a  child  was  bom  to  one  of  them.  Held,  that 
the  oonv^ance  in  which  the  trustee  Joined  was  a  conveyance  of  an  un- 
divided three-fourths  of  the  oitlre  property  owned  by  the  other  grantors 
and  the  individual  Interest  of  the  trustee  in  the  undivided  one-fourtli, 
which  was  merely  a  vested  remainder  therein,  and  which  was  subject  to 
be  and  which  was  actually  divested  by  the  birth  of  his  grandchild,  and 
was  not  an  execution  of  the  power  of  sale  given  him  by  the  trust  deed, 
and  hence  did  not  pass  the  title  of  the  property  held  by  him  thereunder. 
[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  voL  47,  Trusts,  {  S99.] 

Z  TBNAifOY  IK  GoiacoK— -RioiiTB  or  Oo-TKNA.irTS— Advxbsk  Possession. 

Where  a  conyeyance  of  property  vested  tn  the  grantee  title  to  an  un- 
divided three-fourths  thereof,  leaving  an  undivided  one-fourth  in  one  of 
the  grantors  as  trustee  for  third  persons,  the  grantee  became  a  tenant  in 
common  with  the  trustee  and  the  cestuls  que  trustent,  and  possession  by 
Um  of  the  entire  property  was  not  adverse  to  sndi  tenants  In  common,  in 
die  absence  of  ouster. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Tenancy  in  Com- 
m(Hi,  H  42-62.] 

Appeal  from  Special  Term. 

Action  by  Louis  Merolla  against  Margaret  Lane.  From  a  j'udg- 
ment  entered  upon  a  decision  of  the  court  at  Special  Term  dismiss- 
ing the  complaint,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Max  L.  Schallex,  for  appellant. 

Claude  V.  Pallister,  for  respondent. 

INGRAHAM,  J.  The  defendant  agreed  to  sell  to  the  plaintiflE  cer- 
tain real  property,  the  title  to  which  the  plaintiff  refused  to  accept, 
upon  the  ground  ^at  the  defendant  could  not  give  a  marketable  title. 
This  action  was  then  brought  for  a  specific  performance  of  the  con- 
tract The  court  found  l£at  the  defendant  had  a  marketable  title 
and  dismissed  the  complaint.  The  property  was  owned  by  one  Elihu 
Phinney,  who  died  on  February  9,  1863,  leaving  a  last  will  and  testa- 
ment by  which  he  devised  the  property  to  his  four  surviving  children. 
One  of  these  children,  Henry  F.  Phinney,  and  his  wife,  conveyed 
an  undivided  fourth  interest  in  this  property  to  Annie  W.  Phinney, 
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his  sister,  by  a  deed  dated  the  30th  of  December,  1863,  which  was 
duly  recorded  on  April  5,  1864;  whereupon  the  grantee,  Annie  W. 
Phinney,  by  a  conveyance  dated  the  same  day,  which,  reciting  the 
conveyance  to  her  from  Henry  F,  Phinney  and  wife,  conveyed  the 
said  property  to  the  said  Henry  F.  Fliinney  in  trust,  to  receive  the 
rents  and  profits  of  the  property  conveyed  and  to  apply  the  rents, 
incomes,  and  profits,  one-third  part  thereof  to  each  of  his  three  chil- 
dren during  their  lives,  and  upon  the  death  of  each  child,  as  to  the  one- 
third  part  held  for  each  child,  to  assign,  transfer,  and  convey  the  same 
in  fee  simple  absolute  as  to  the  real  estate  and  in  absolute  ownership 
as  to  the  personal  property  to  the  issue  then  living  of  such  child,  but, 
in  default  of  issue,  to  the  survivors,  the  issue  of  any  one  child  to  take 
the  parent's  share;  and,  in  the  event  of  failure  of  issue  of  all  three 
children,  then  to  convey  the  said  property  to  Henry  Frederick  Phin- 
ney, to  his  own  use  and  benefit  forever,  with  power  to  convey  and 
transfer  the  fee  of  the  said  property  to  the  beneficiaries,  and  with 
the  further  power,  within  his  discretion,  from  time  to  time  whenever 
he  should  deem  it  expedient  and  proper,  "to  sell,  grant  and  convey 
in  fee  simple  absolute  as  to  the  real  property  and  as  to  the  personal 
property  so  as  to  vest  the  absolute  ownership  thereof  in  the  purchase 
and  upon  such  terms  as  to  price  and  credit  and  if  on  credit  as  to  se- 
curity as  to  him  shall  appear  judicious,  any  property  real  or  personal 
which  shall  be  held  by  him  upon  trust  to  receive  and  apply  tiie  rents 
and  profits  thereof  as  herein  mentioned,  and  upon  any  such  sale  grant 
or  conveyance  to  reinvest  the  proceeds  in  any  way  he  may  thinJc  ju- 
dicious such  proceeds  when  so  reinvested  to  be  held  respectively  upon 
the  same  trusts  as  the  property  from  whose  sale,  grant  or  conveyance 
they  arose  and  subject  to  the  same  powers  and  to  the  same  limitations 
over  as  such  property  would  have  been  if  not  so  sold,  granted  or  con- 
veyed."    And  containing  the  following  declaration: 

"I  fnrther  declare  that  the  tme  construction  of  this  deed  In  tbat  respect  Is 
tbat  It  divides  the  property  thereby  granted  and  conveyed  Into  three  parts  to 
be  held  on  separate  trusts  and  that  the  trust  as  to  each  part  ceases  on  the 
death  of  the  child  above  named  of  said  Henry  Frederick  Phinney  to  whose 
use  its  rents  and  profits  are  directed  to  be  applied  and  such  part  is  then  to 
belong  absolutely  to  the  Issue  of  such  child  If  any  living,  If  none  then  to  the 
living  brothers  and  sisters  of  such  child  and  the  Issue  of  Its  deceased  brothers 
and  Bisters  in  the  proportions  mentioned  in  this  deed,  and  If  none  such  then  to 
Henry  Frederick  Phinney  so  that  the  absolute  ownership  of  no  part  of  the 
property  is  suspended  for  more  than  one  life  now  in  being  the  trust  as  to 
each  part  may  also  be  terminated  under  the  discretionary  powers  given  as 
above  mentioned  even  before  the  decease  of  the  respective  cestui  que  trust" 

And  this  conveyance  was  duly  recorded  on  April  6,  1864. 

There  was  here  created  a  trust  for  the  life  of  the  three  children  of 
Henry,  with  a  remainder  to  the  issue  of  such  children,  and,  in  default 
of  issue,  with  a  remainder  to  Henry  Frederick  Phinney.  By  inden- 
ture dated  the  22d  of  February,  1867,  Henry  Frederick  Phinney  and 
wife  united  with  the  other  owners  of  the  estate  of  Elihu  Phinney 
in  a  conveyance  of  the  property  in  question  to  Edward  Birmingham. 
This  was  the  usual  form  of  a  conveyance  of  the  grantor's  individual 
property  without  reciting  the  trust,  or  without  purporting  to  exercise 
the  power,  with  a  covenant  of  quiet  enjoyment  and  a  general  cove- 
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nant  of  warranty.  This  was  acknowledged  with  the  usual  form  of 
acknowledgment  for  an  individual  conveyance.  The  consideration 
was  stated  to  be  $1,800,  and  the  conveyance  was  recorded  on  March 
26,  1867.  There  was  evidence  tfiat  Susan  Cooper  Irving,  a  daughter 
of  Henry  Frederick  Phinney,  and  her  son,  were  alive  at  the  time  of 
the  trial.  It  also  appeared  tfiat  on  the  S8th  of  January,  1905,  there 
was  presented  to  the  Supreme  Court  a  petition  of  Susan  Cooper  Ir- 
ving, formerly  Susan  Cooper  Phinney,  in  which  she  set  out  these 
various  conveyances  by  which  a  trust  was  created  for  her  benefit, 
alleging  that  on  the  21st  of  October,  1874,  the  petitioner  was  mar- 
ried to  Jacob  Sutherland  Irving,  who  died  on  the  1st  day  of  April, 
1881,  leaving  one  son,  Henry  Sutherland  Irving,  who  was  bom  on  the 
2d  of  August,  1876 ;  that  on  the  28th  day  of  October,  1875,  Henry 
Frederick  Phinney  died  without  having  released,  assigned,  transferred, 
or  conveyed  to  either  of  his  said  children  for  whom  this  property 
was  held  in  trust  any  of  the  rights  or  interests  under  said  share  so 
held  in  trust  for  each  of  them  under  the  deed  of  tnist,  leaving,  him 
surviving,  Susan  Cooper  Irving,  the  petitioner,  Frederick  Phinney, 
and  Charles  John  Phinney,  his  three  children  for  whom  the  trust  was 
created,  his  next  of  kin  and  heirs  at  law,  and  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate,  whereby  he  appointed 
one  Charles  K.  McHarg  his  successor  in  the  trust  created  in  the  said 
deed  of  trust;  that  on  the  30th  day  of  July,  1903,  McHarg  died  with- 
out having  exercised  any  of  the  powers  as  trustee  under  the  said 
deed  of  trust;  that  on  the  14th  day  of  December,  1892,  Frederick 
Phinney,  one  of  the  children  of  Henry  Frederick  Phinney,  died  un- 
married and  without  issue;  and  that  on  the  6th  day  of  November, 
1902,  Charles  John  Phinney,  one  of  the  children  of  Henry  Frederick 
Phinney,  died  unmarried,  without  issue,  and  without  haying  assigned, 
transferred,  or  conveyed  any  of  the  property  that  vested  jn  him  and 
the  share  or  interest  of  said  Charles  John  Phinney  under  said  deed 
of  trust.  And  upon  this  petition  an  order  was  entered  appointing 
Henry  Sutherland  Irving,  tiie  only  son  of  the  petitioner,  as  trustee  to 
execute  the  trusts  and  powers  remaining  unexecuted  under  and  by 
virtue  of  this  deed  of  trust  of  Annie  W.  Phinney  to  Henry  Frederick 
Phinney,  dated  January  13,  1864. 

There  was  no  evidence  that  Henry  Frederick  Phinney  received  the 
consideration  named  in  this  deed  in  the  conveyance  to  Birmingham  in 
1867.  If  this  petition  can  be  taken  as  proof  of  the  facts  stated  therein, 
it  would  appear  that  at  the  time  of  the  conveyance  to  Birmingham 
there  were  no  children  of  either  of  the  beneficiaries  of  the  trust,  and 
Henry  Frederick  Phinney  therefore  was  vested  with  a  remainder  in 
the  property  which  was  subject  to  be  divested  by  the  birth  of  a  child 
to  either  of  his  children,  and  that  such  remainder  was  not  so  divested 
until  the  2d  of  August,  1875,  when  Henry  Sutherland  Irving  was 
bom.  Upon  the  birth  of  Henry  Sutherland  Irving,  August,  1875, 
he  became  vested  with  a  remainder  in  all  of  this  property  held  in 
trust.  Henry  Frederick  Phinney  died  on  the  28th  of  October,  1875, 
after  this  remainder  had  vested  in  his  gfrandson.  He  appointed  as 
hi«  successor  in  trust  McHarg,  who  died  on  the  30th  of  July,  1903. 
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The  title  of  the  defendant  to  the  property  must  rest  upon  one  of 
two  propositions :  First,  that  the  conveyance  to  Birmingham,  in  which 
Henry  Frederick  Phinney  and  his  wife  joined,  was  an  exercise  of 
the  power  of  sale  contained  in  the  trust  deed ;  or,  second,  adverse  pos- 
session. The  conveyance  to  Birmingham  did  not  recite  the  trust,  nor 
did  the  grantors  or  either  of  them  purport  to  exercise  the  powers  or  to 
convey  anything,  except  their  individual  interests.  The  conveyance 
is  a  simple  bargain  and  sale,  with  a  covenant  of  quiet  enjoyment  and  a 
general  covenant  of  warranty.  There  can  be  no  question  but  that 
Henry  Frederick  Phinney  had  a  vested  remainder  at  the  time  he  ex- 
ecuted this  conveyance  which  he  could  convey,  and  which  would  entitle 
him  to  the  fee  of  the  property  upon  the  death  of  his  three  children 
without  issue. 

In  Mutual  Life  Ins.  Co.  v.  Shipman,  119  N.  Y.  324,  24  N.  E.  177, 
it  was  held  that  the  provision  of  the  Revised  Statutes  in  relation  to 
.the  execution  of  a  power  in  trust,  by  which  "every  instrument  exe- 
cuted by  the  grantee  of  a  power,  conveying  an  estate  or  creating  a 
charge,  which  such  grantee  would  have  no  other  right  to  convey  or  cre- 
ate, unless  by  virtue  of  his  power  shall  be  deemed  a  valid  execution  of 
the  power,  although  such  power  be  not  recited  or  referred  to  therein," 
was  not  intended  to  change  the  then  existing  rule;  that  whenever,  in 
addition  to  a  power,  the  grantor  is  also  invested  with  other  independ- 
ent interest  or  powers,  whether  legal  or  equitable,  with  respect  to  the 
same  property,  the  rule  of  the  statute  does  not  apply.  In  that  case  the 
testator  died  leaving,  him  surviving,  a  widow  and  seven  children,  and 
owning  real  estate  which  he  devised  to  his  wife  so  long  as  she  should 
remain  his  widow,  and  upon  her  death  or  marriage  to  the  children 
bom  to  him  by  her.  The  widow  was  made  executrix  of  the  will,  and 
was  authorized  and  empowered  to  mortgage,  lease,  and  dispose  of  such 
property  for  the  purpose  of  carrying  into  effect  the  provisions  of  the 
will.  After  the  death  of  the  testator,  the  widow  married  again,  and 
subsequently  executed  a  mortgage  in  her  individual  name  to  secure 
the  repayment  to  the  mortgagee  of  a  loan  of  money.  The  mor^ge 
contained  no  reference  to  the  character  of  the  mortgagor,  as  executrix, 
or  to  the  power  to  mortgage  contained  in  the  will;  but  appeared,  on 
its  face,  to  be  the  individual  mortgage  of  the  widow.  The  question 
in  that  case  was  whether  the  mortgage  was  an  execution  of  the  power 
conferred  by  the  will  to  mortgagfe  the  whole  estate,  or  was  to  be  re- 
stricted to  the  individual  interest  which  the  mortgagor  had  aS"  dowress 
in  such  lands.  It  was  held  that,  but  for  the  provisions  of  the  Revised 
Statutes  relating  to  powers,  there  could  be  but  little  doubt  that  it  would 
be  held  to  convey  only  such  interest  as  the  mortgagor  possessed  in 
her  individual  riglit  (citing  Rerry  on  Trusts,  §  511 ;  Sugden  on  Pow- 
ers [3d  Am.  Ed.]  477;  4  Kent's  Commentaries  [11th  Ed.]  p.  371), 
and  it  was  said,  referring  to  the  statute : 

"The  rule  was  founded  In  reason  and  good  sense,  and  was'  Intended  to  pro- 
vide that  whenever  a  single  power  exists,  under  wtalcb  a  grantor  may  con- 
vey or  mortgage  real  estate,  his  conveyance  Is  attributed  to  the  exercise  of 
the  power  actually  possessed  by  him;  but  that  whenever,  In  addition  to  a 
power,  he  Is  also  Invested  with  other  independent  interests  or  powers,  wbeth- 
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«r  legal  or  equitable,  with  respect  to  the  same  property,  under  the  aathority 
of  either  of  which  he  may  lawfully  act,  the  rule  of  the  statute  should  not  ap- 
PJJ." 

And  it  was  held  that,  a  woman  having  a  right  of  dower  and  a  power 
to  sell  or  mortg^e  real  property,  a  conveyance  or  mortgage  whidi 
does  not  purport  to  be  in  execution  of  the  power  only  related  to  the 
individual  interests  of  the  mortgagor  or  grantor.  It  was  then  further 
said: 

"Although  this  right,  while  nnasslgned,  did  not  give  her  a  legal  estate  in 
the  land,  it  is  now  well  settled  that  it  was  a  legal  Interest  and  constituted 
property  which  was  capable  in  equity  of  being  sold,  transferred,  and  mort- 
gaged by  the  dowress,  and  liable  to  be  reached  by  creditors  in  payment  of 
b»  debts.  *  *  *  The  real  question  under  the  statute  would  seem  to  be 
whether  the  mortgagee  had  a  transferable  interest  in  the  mortgaged  premises 
— one  which  would  be  available  in  the  hands  of  the  transferee  as  security  for 
a  debt  If  so,  then  her  Interest  was  sufficient  to  bring  her  within  the  reason 
and  meaning  of  the  statute.  *  *  *  It  is  quite  obvious  that  an  Interest  by 
a  grantor  in  real  estate,  whether  legal  or  equitable,  that  Is  effectual  to  create 
a  transfer  of  property,  is  equally  persuasive  as  any  other  in  furnishing  a 
motive  or  reason  for  making  or  receiving  a  particular  conveyance,  and  would 
furnish  an  equally  strong  circumstance  from  which  the  imputatloD  of  a  legal 
intent  might  be  derived.  Both  equitable  and  legal  Interests  in  real  estate  are 
valuable  and  capable  of  transfer  and  are  equally  ^ecttve  tn  determining 
the  Intent  with  which  a  particular  conveyance  is  made. 

And  this  case  was  followed  in  Weinstein  v.  Weber,  58  App.  Div. 
112,  68  N.  Y.  Supp.  670,  affirmed  178  N.  Y.  94,  70  N.  E.  116. 

Certainly,  in  this  case,  a  vested  remainder  in  real  property,  which, 
as  the  record  then  stood,  would  entitle  tiie  grantor  to  the  fee  upon  the 
death  of  his  three  children,  was  as  substantial  an  interest  in  the  prop- 
erty as  an  unadmeasured  right  of  dower.  The  fact  that  the  trustee 
jcMned  with  other  persons,  who  were  owners  of  interests  in  this  prop- 
erty, in  a  conveyance  of  it  which  on  its  face  conveyed  only  the  gran- 
tor's individual  interest,  was  not  an  execution  of  the  power  of  sale,  and 
the  title  of  the  property  that  was  held  by  him  in  trust  did  not  pass  un- 
der the  conveyance. 

Upcm  the  question  of  the  adverse  possessicm,  I  do  not  think  a  title 
was  established  which  a  purchaser  was  bound  to  take.  Under  the  con- 
veyance, the  grantee  would  be  entitled  to  three-fourths  of  the  property, 
and  he  thereby  became  tenant  in  common  with  Henry  Frederick  Phin- 
ney  as  trustee.  The  trust  as  to  one-third  terminated  in  1892,  as  to 
another  one-third,  in  1902,  and  as  to  another  one-third  it  had  not  ter- 
minated at  the  time  of  the  trial.  The  possession  under  this  convey- 
ance was  found  to  have  commenced  in  1870,  when  the  trust  still  ex- 
isted as  to  all  the  property.  It  does  not  appear  when  either  of  these 
cestuis  que  trustent  were  born,  but  they  were  all  apparently  alive  on 
the  30th  of  January,  1864,  when  the  trust  deed  was  executed.  Gen- 
erally, the  possession  of  one  tenant  in  ccnnmon  is  the  possession  of  his 
co-tenant,  and  to  justify  a  claim  of  adverse  possession  there  must  be 
express  evidence  of  ouster  of  the  tenant  in  common  against  whom  ad- 
verse possession  is  claimed.  There  is  no  evidence  of  such  ouster,  or 
any  claim  that  the  title  held  was  adverse  to  the  trust  estate.  It  does 
appear  that  a  new  trustee  has  been  appointed  who  claims  an  interest 
in  the  property,  and,  in  view  of  this  claim  and  uncertainty  as  to  the 
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possession  as  adverse  to  the  trust  estate,  I  do  not  think  that  the  title 
was  marketable. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(122  A]H>.  DlT.  512.) 

PAI/TBYet  al.  ▼.  EGAN  et  aL 

(Supreme  Court,  Appellate  DItIsIod,  First  Department    December  8,  190T.> 

1.  ADJOIMNG  LaNDOWRKB— LaTEKAI,  SirPF0B1>— BuiLDINaB— GoIUION  liAW. 

The  right  of  support,  as  between  the  owners  of  contlgnons  lands,  exist- 
ed at  common  law  in  respect  of  land  only,  and  not  of  the  buildings  tb»«- 
on. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  1,  Adjoining  Landown- 
ers, I  21.] 

2.  Saio— Statxitobt  Pbotisions— Lamdlobd  ard  Tbnart. 

New  York  City  BDllding  Code,  {  22,  which  provides  that  persons  mak- 
ing ezcavations  of  10  feet  or  more  in  depth  must  support  the  walls  of 
contignons  buildings,  and  preserve  tbem  from  injury.  If  afforded  license 
to  eater  on  the  adjoining  land,  applies  only  where  the  adjoining  build- 
ing belongs  to  a  person  other  than  the  one  making  the  excavation,  and 
places  no  obligation  on  the  owner  of  a  building  to  bis  lessee  thereof  to  pro- 
tect the  walls  of  the  building  when  excavatliig  near  it. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig.  vol.  1,  Adjoining  Landown- 
ers, {  22.] 

Laugh  lin  and  Lambert,  J  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Adolph  Paltey  and  another  against  Patrick  B.  Egan, 
impleaded  with  the  Dearborn  Construction  Company  and  another. 
From  a  judgment  for  plaintiffs,  and  an  order  denying  a  new  trial, 
defendants  af^al.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN.  HOUGHTON,  and  LAMBERT,  JJ. 

James  Kearrtey,  for  appellant. 
Charles  Goldzier,  for  respondents. 

PATTERSON,  P.  J.  The  defendant  Egan  was  the  owner  of  two 
lots  of  land  with  the  buildings  thereon,  known  as  "Nos.  66  and  67 
East  Eighth  street,"  in  the  borough  of  Manhattan,  in  the  city  of 
New  York.  The  plaintiffs  on  April  1,  1904,  hired  from  the  defend- 
ant Egan  the  third  loft  of  the  building  No.  65  East  Eighth  street 
for  a  period  expiring  January  1,  1905,  at  a  monthly  rental  of  $50, 
and  occupied  the  same  until  the  30th  of  May  of  the  same  year. 
The  plaintiffs  had  upon  the  premises  merchandise  and  other  personal 
property.  On  the  day  last  mentioned  the  building  (No.  65)  collapsed, 
and  according  to  the  averment  of  the  complaint  property  of  the  plain- 
tiffs of  considerable  value  was  destroyed  thereby.  It  is  alleged  in 
the  complaint  that  the  building  fell  and  the  property  was  destroyed 
because  the  defendant  Egan  (and  others  sued  with  him)  wrongfully, 
illegally,  and  negligently  dug  into  and  upon  the  ground  of  the  ad- 
joining premises  (No.  67)  in  excess  of  10  feet  in  depth  below  the 
curb,  and  wrongfully,   illegally,  and  negligently  failed  properly  to 
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shore  up  the  said  premises  occupied  by  the  plaintiffs,  or  otherwise 
to  support  them,  as  required  by  law,  although  they  could  have  ob- 
tained permission  from  the  owner  and  tenants  of  the  said  premises 
to  enter  the  same  for  the  purpose  of  making  such  shoring,  and  al- 
though such  support,  shoring,  and  appurtenances  for  the  safety  of 
the  said  premises  could  have  been  made  on  the  outside  thereof  upon 
the  premises  occupied  by  the  defendants  for  the  purpose  of  the  digging, 
as  aforesaid,  and  wrongfully,  illegally,  and  negligently  dug  away  and 
weakened  the  foundations  of  the  premises  occupied  by  the  plaintiffs  as . 
aforesaid,  by  reason  whereof  and  of  the  defendants'  negligence  and  with-  ■ 
out  any  negligence  on  the  part  of  l4ie  plaintiffs,  the  said  building  occupied 
by  the  plaintiffs,  as  aforesaid,  fell  and  was  destroyed, -and  the  property  of 
the  plaintiffs  being  in  and  upon  the  said  premises,  as  aforesaid,  of 
the  value  as  aforesaid,  was  totally  destroyed.  The  defendant  Egan  in 
his  answer  denied  those  allegations  of  the  complaint,  and  set  up  as  an 
affirmative  defense  that  he  had  contracted  with  the  Dearborn  Con- 
struction Company  (one  of  the.  defendants)  to  do  certain  work  and 
perform  and  furnish  materials  for  remodeling  the  building  No.  65 
East  Eighth  street,  and  for  building  an  extension  to  the  building  No. 
67  East  Eighth  street,  in  accordance  with  plans  and  specifications  on 
file  with  and  approved  by  the  building  department  of  the  city  of  'New 
York,  and  that  the  Dearborn  Construction  Company  had  possession 
of  and  the  entire  and  exclusive  control  of  such  work,  and  workmen 
and  the  furnishing  materials  under  its  contract,  and  was  still  in  the 
possession  of  such  buildings  at  the  time  of  the  fall  thereof  mentioned 
in  the  complaint.  The  Dearborn  Construction  Company  failed  to 
appear  on  the  trial  of  the  cause,  and  a  verdict  was  rendered  againsb 
the  defendant  Egan  and  that  company.  The  defendant  Egan  made 
a  motion  for  a  new  trial  on  all  the  grounds  stated  in  section  999  of 
the  Code  of  Civil  Procedure,  which  motion  was  denied,  and,  from  the 
judgment  entered  upon  the  verdict  and  from  the  order  denying  a 
motion  for  a  new  trial,  the  defendant  Egan  appeals.        , 

On  the  trial  the  last  named  moved  to  dismiss  the  complaint  at  the 
dose  of  the  plaintiffs'  case  in  chief,  on  the  ground  that  the  plaintiffs 
had  failed  to  sustain  any  of  the  allegations  of  negligence  set  forth 
in  the  complaint,  which  was  all  the  negligence  alleged  upon  which 
the  action  was  brought,  and  at  the  conclusion  of  the  whole  case 
the  motion  was  renewed  on  the  same  grounds,  and  on  the  addi- 
tional ground  that  it  appeared  in  evidence  that  the  defendant  Egan 
employed  a  competent  architect  and  a  competent  builder;  and  that 
the  work  being  done  under  plans  and  specifications  approved  by  the 
building  department  of  the  city  of  New  York,  and  the  work  then 
being  in  the  hands  of  an  independent  contractor,  he,  Egan,  was  ab- 
solved from  liability.  The  motion  for  nonsuit  being  denied,  the  case 
was  sent  to  the  jury  by  the  trial  justice  upon  the  specific  ground  that 
the  defendant  was  liabl^  if  at  all,  only  because  of  a  violation  of  sec- 
tion 22  of  the  Building  Code  of  New  York,  which  provides  that  all 
excavations  for  buildings  shall  be  properly  guarded  and  protected, 
and  that,  whenever  an  excavation  of  either  earth  or  rock  for  build- 
ing or  other  purposes  shall  be  intended  to  be  or  shall  be  carried  to 
the  depth  of  more  than  ten  feet  below  the  curb,  the  person  or  per- 
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sons  causing  such  excavation  to  be  made  ^all  at  all  times  from  the 
commencement  until  the  completion  thereof,  if  afforded  the  neces- 
sary license  to  enter  upon  the  adjoining  land,  and  not  otherwise,  at 
his  or  their  own  expense,  preserve  any  adjoining  or  contiguous  wall 
or  walls,  structure  or  structures,  from  injury,  and  support  the  same 
by  proper  foundation,  so  that  the  said  wall  or  walls,  structure  or 
structures,  shall  be  and  remain  practically  as  safe  as  before  such  ex- 
cavation was  commenced,  whether  the  said  adjoining  or  contiguous 
wall  or  walls,  structure  or  structures,  are  down  more  or  less  than  ten 
feet  below  the  curb. 
The  trial  justice  specifically  charged  the  jury  that: 

"If  this  defendant,  Egan,  caused  this  excsTation  to  be  made.  It  became  bis 
duty  nnder-tbe  statute  to  g^ard  and  support  this  adjoloing  structure  so  as 
to  preserve  It  In  such  manner  that  It  remained  practically  as  safe  as  before 
such  excavation  was  commeoced.  If  he  failed  to  do  so,  and  the  falling  of  the 
wall  and  the  collapse  of  this  building  were  due  to  such  failure  on  his  part  to 
comply  with  the  statute,  he  is  liable  for  the  damages  resulting  to  plaintiffs 
from  such  failure  to  comply  with  the  statute." 

He  also  charged  the  jury  as  follows : 

"If  you  find  that  the  collapse  of  the  building  was  not  caused  by  a  failure 
on  the  part  of  the  defendant  Bgan  to  properly  shore  up  and  protect  and  sup- 
port the  building  occupied  by  the  plaintiffs  during  the  progress  of  the  excava- 
tion work.  ♦  •  •  the  plaintiffs  would  not  be  entitled  to  recover  in  this 
action,  for  the  reason  that  such  a  cause  of  action  la  not  set  up  In  the  com- 
plaint" 

It  is  thus  obvious  from  the  whole  case  that  the  liability  of  the  de- 
fendant Egan  sought  to  be  enforced  in  this  action  was  presented  to  the 
jury  as  arising  solely  from  a  violation  of  or  noncompliance  with  the 
provisions  of  section  22  of  the  building  law  applying  in  the  city  of  New 
York,  and  upon  the  theory  that  the  violation  of  a  statute  which  im- 
poses a  duty  upon  any  person  may  furnish  a  right  of  action  for  dam- 
ages to  any  one  who  has  an  interest  in  its  observance ;  it  being  shown 
that  the  infury  was  the  direct  or  necessary  result  of  such  violation. 
Willy  V.  MuUedy,  78  N.  Y.  310,  34  Am.  Rep.  536;  Huda  v.  Am.  Glu- 
cose Co.,  164  N.  Y.  474,  48  N.  E.  897,  40  L.  R.  A.  411 ;  Pauley  v.  S. 
G.  &  L.  Co.,  131  N.  Y.  90,  29  N.  E.  999,  16  L.  R.  A.  194.  It  is  dis- 
closed by  the  record  that  there  was  a  wall  standing  upon  Egan's  land 
which  separated  the  two  buildings.  It  is  also  clearly  established  that 
the  defendant  Egan  and  his  contractor  did  not  excavate  to  the  depth 
of  10  feet  below  the  surface,  although  in  his  evidence  one  of  the  plain- 
tiffs indulged  in  a  mere  guess  that  such  excavation  was  actually  made. 
It  does  appear,  however,  that  the  fall  of  the  building  was  caused  by 
some  negligence  of  Egan  or  the  contractor.  The  front  of  building  No. 
65  had  l«en  taken  out,  and  in  the  progress  of  the  work  of  alteration  of 
the  buildings  a  mass  of  debris  or  material  was  deposited  upon  one  of 
the  floors  of  the  building  No.  65,  and  a  supporting  beam  was  with- 
drawn from  the  wall.  It  was  undoubtedly  the  superincumbent  weight 
of  this  mass  of  material,  in  connection  with  the  general  weakening  of 
the  structure,  that  caused  the  disaster.  Whether  the  plaintiffs  might 
maintain  an  action  against  their  landlord  for  damages  sustained  by  rea- 
son of  this  negligence  it  is  not  now  material  to  inquire.    The  trial 
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judge  instructed  the  jury  that  damages  caused  by  such  negligence 
could  not  be  recovered  in  this  action,  and  therefore  the  single  ques- 
tion upon  this  appeal  relates  to  the  existence  of  a  liability  of  the  de- 
fendant Egan,  based  solely  upon  his  failure  to  comply  with  the  provi- 
sions of  the  building  law  above  referred  to.  If  such  liability  exists, 
the  trial  judge  was  quite  right  in  stating  to  the  jury  that  the  defense 
of  the  work  being  under  the  charge  of  an  independent  contractor  could 
not  avail  the  owner,  for  he,  being  under  a  statutory  duty,  was  bound 
to  perform  it;  but  we  are  of  opinion  that  those  portions  of  section 
22  of  the  building  law,  the  violation  of  which  was  regarded  by  the 
trial  judge  as  furnishing  a  cause  of  action  to  the  plaintiff,  are  not  ap- 
plicable under  the  facts  disclosed  by  this  record  and  in  an  action  be- 
tween the  tenant  and  his  landlord.'  The  section  referred  to  is  sub- 
stantially a  re-enactment  of  chapter  6,  p.  11,  Laws  1855,  and  was  in- 
tended to  and  does  only  relate  to  the  duty  and  obligation  of  one  owner 
of  land  tuider  given  circumstances  to  protect  the  land  and  building  of 
an  adjoining  owner.  As  was  said  in  the  much  quoted  case  of  Dorrity 
V.  Rapp,  72  N.  Y.  309,  by  the  common  law,  an  owner  of  land  contig- 
uous to  the  land  of  another,  upon  which  a  building  is  erected,  is  not 
bound  to  protect  the  owner  of  the  building  against  injuries  which  may 
result  thereto  from  excavations  on  his  own  land,  in  the  absence  of 
any  right  by  prescription  or  grant  in  the  owner  of  the  building  to  have 
it  supported  by  the  land  of  the  person  making  the  excavation.  The 
natural  right  of  stipport  as  between  the  owners  of  contiguous  lands 
existed  in  respect  of  land  only,  and  not  the  buildings  or  erections 
thereon.  One  owner  was  not  under  obligation  to  shore  up  his  neigh- 
bor's house,  nor  was  there  any  duty  arising  from  contiguity  merely 
upon  the  owner  intending  to  excavate  simply  to  give  his  neighbor  no- 
tice of  his  intention.  As  pointed  out  in  the  case  cited,  that  being  the 
state  of  the  common  law,  the  Legislature  in  1855  interposed  to  regu- 
late the  exercise  by  owners  of  land  in  the  cities  of  New  York  and 
Brooklyn  of  the  right  of  excavation,  and  to  afford  the  owners  of  build- 
ings a  new  protection  fr<xn  injuries  from  excavations  on  adjoining 
lands;  and  it  is  said  in  that  case  that  the  primary  object  of  the  stat- 
ute was  to  cast  upon  the  party  making  an  excavation  upon  his  land, 
exceeding  10  feet  in  depth,  the  risk  of  injury  resulting  therefrom  to 
the  wall  of  an  adjoining  owner,  and  the  burden  of  protecting  it.  The 
proviso,  "if  afforded  the  necessary  license,"  was  inserted  simply  to 
meet  the  contingency  of  a  refusal  by  the  owner  of  the  adjoining  build- 
ing to  allow  the  party  making  the  excavation  to  enter  upon  his  prem- 
ises to  shore  up,  or  otherwise  support  his  wall.  Unless  he  was  per- 
mitted to  do  so,  his  entry  for  that  purpose  would  be  a  trespass. 

It  is  obvious,  we  think,  that  the  scope  of  this  statute  is  confined  to  re- 
lations existing  between  different  owners  of  contiguous  lots  of  land 
with  btiildings  thereon,  and  hence,  where  the  same  person  owns  both 
pieces  of  property,  the  statute  does  not  apply.  There  may  be  a  lia- 
bility of  the  defendant  Egan  for  the  damage  which  the  plaintiff  sus- 
tsuned  by  reason  of  the  acts  of  Egan  or  of  his  agents  resulting  in  loss 
and  damage  to  the  plaintiffs.  We  are  not  called  upon  to  decide  that 
question  in  this  action,  but  we  are  limited  to  the  consideration  of  a 
nght  of  action  based  upon  noncompliance  with  the  requirement  of  a 
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law  which  applies  only  to  adjoining  owners  of  property,  and  concerns 
their  right  and  obligations,  and  does  not  regelate  the  relati<»is  ex- 
isting between  landlord  and  tenant. 

We  therefore  are  of  the  opinion  that  this  action  was  brought  un- 
der a  misconception  of  the  plaintiffs'  proper  rights  and  remedy,  and 
that  the  judgment  and  order  must  be  reversed,  and  a  new  trial  or- 
dered. We  do  not  intend  hereby  in  any  way  to  decide  or  intimate  that 
the  plaintiffs  may  not  maintain  a  properly  constructed  action  against 
the  defendant  Egan  for  damage  sustained  by  reason  of  the  collapse  of 
the  building  in  which  their  merchandise  was  stored. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

Mclaughlin  and  HOUGHTON,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  statute  in 
question  was  intended  to  impose  a  liability  for  the  benefit  of  a  ten- 
ant or  occupant  of  a  building,  as  well  as  in  behalf  of  an  adjacent 
owner.  The  former  statute,  which  has  been  superseded  by  the  Build- 
ing Code  of  New  York,  was  declared  to  be  remedial  in  its  nature,  and 
it  was  liberally  construed  to  impose  a  liability  within  the  spirit,  but 
bevond  the  letter,  of  the  law.  Bemheimer  v.  Kilpatrick,  53  Hun, 
316,  6  N.  Y.  Supp.  858,  affirmed  127  N.  Y.  672,  28  N.  E.  265.  The 
Building  Code  of  New  York  is  entitled*  "A  remedial  ordinance,"  and 
section  2  thereof  provides  as  follows: 

'This  ordinance  Is  hereby  declared  to  be  remedial,  and,  aa  to  be  construed 
liberally,  to  secure  the  beneficial  Interests  and  purposes  thereof." 

Although  enacted  by  the  municipal  legislative  body,  it  was  ratified  by 
the  Legislature,  and  has  the  force  and  effect  of  a  legislative  enactment. 
Greater  New  York  Charter,  Laws  1901,  p.  179,  c.  466,  §  407 ;  City  of 
New  York  v.  Trustees,  85  App.  Div.  355,  83  N.  Y.  Supp.  442,  affirmed 
180  N.  Y.  527,  72  N.  E.  1140.  The  majority  of  the  court,  according  to  the 
opinion  about  to  be  announced,  take  the  limited  view  that  the  statute  is 
only  intended  for  the  benefit  of  the  owner  of  the  fee,  and  that  it  does 
not  inure  to  the  benefit  of  a  tenant.  There  was  some  evidence  that 
the  excavation  was  more  than  10  feet  in  depth,  but,  as  I  view  the 
case,  that  is  immaterial.  Section  22  of  the  Building  Code  clearly 
enjoins  upon  a  party  about  to  excavate  or  cause  the  excavation  of 
lands  to  the  depth  of  more  than  10  feet  beyond  the  curb  the  duty  of 
preserving  the  wall  of  the  building  on  adjoining  land  from  injury  by 
supporting  the  same  "by  proper  foundations,  so  that  the  said  wall 
or  walls,  structure  or  structures,  shall  be  and  remain  practically  as 
safe  as  before  such  excavation  was  commenced,  whether  the  said  ad- 
joining or  contiguous  wall  or  walls,  structure  or  structures,  are  down 
more  or  less  than  ten  feet  below  the  curb."  The  defendant  was  not 
the  owner  of  the  fee  of  either  premises,  but  he  had  a  leasehold  inter- 
est for  a  long  term  of  years  of  both  No.  66  and  No.  67  East  Eighth 
street.  If  the  excavation  had  been  carried  to  the  depth  of  more  than 
10  feet  below  the  curb,  and  damages  were  caused  thereby,  under  this 
provision  of  the  law  the  defendant  would  be  liable  absolutely  for  the 
collapse  of  the  building.    Dorrity  v.  Rapp,  72  N.  Y.  307.    This  court  is 
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about  to  decide,  however,  that  the  liability  would  only  extend  to  the  own- 
er of  the  adjacent  building  which  collapsed,  and  not  to  a  tenant  or  oc- 
cupant thereof.  In  Cohen  v.  Simmons,  66  Hun,  634,  21  N.  Y.  Supp. 
385,  affirmed  142  N.  Y.  671,  37  N.  E.  671,  an  action  by  a  tenant  for 
years  for  damages  was  sustained  under  the  former  statute.  I  see  no 
ground  for  construing  the  statute  as  applying  to  some  tenants,  and 
not  to  all,  and  in  the  case  last  cited  the  court,  at  General  Term,  in 
overruling  tilie  objection  that  the  action  could  be  maintained  only  by 
the  owner  of  the  fee,  say : 

"We  have  examined  the  statnte  in  vain  to  find  any  snch  restrlctlmi  as  to 
tlie  right  to  recover.  It  would  appear  that  anybody  who  was  injured  by  8 
Tlolation  of  the  statute  has  a  right  to  maintain  an  action  for  the  damages  sus- 
tained thereby." 

The  duty  is  not  imposed  in  terms  for  the  protection  of  the  building 
only,  and  I  see  no  ground  for  precluding  a  recovery  for  damages  to 
other  property.  If  the  excavation  had  not  been  made  to  a  depth  of 
more  than  10  feet  below  the  curb  at  the  time  of  the  accident,  then  the 
defendant,  as  the  owner  of  the  building  which  collapsed,  was  liable 
for  having  failed  to  secure  the  wall  under  the  following  provisions  of 
section  22  of  the  Building  Code,  to  wit : 

"If  such  excavation  shall  not  be  Intended  to  be,  or  shall  not  be,  carried  to  a 
depth  of  more  than  10  feet  below  the  curb,  the  owner  or  owners  of  such  ad- 
joining or  contiguous  wall  or  walls,  structure  or  structures  shall  preserve  the 
same  from  injury,  and  so  support  the  same  by  proper  fotmdations  that  It  or 
they  shall  be  and  remain  practically  as  safe  as  before  such  excavation  was 
commenced,  and  shall  be  permitted  to  enter  upon  the  premises  where  such 
excavation  is  being  made  for  that  purpose,  when  necessary." 

The  provision  last  quoted  is  quite  significant  as  bearing  upon  the 
true  construction  of  the  statute,  and  I  think  is  a  complete  answer  to 
the  contention  that  the  statute  was  only  intended  for  the  benefit  of 
the  owner  of  the  adjoining  building.    This  provision  of  the  Building 
Code  provides,  in  effect,  that  the  owner  of  the  building  adjacent  to 
the  excavation  must  protect  his  own  building  in  such  manner  that  the 
same  shall  remain  practically  as  safe  as  before,  in  case  the  excavation 
is  not  to  be  carried  over  10  feet.    Surely  the  Legislature  would  not 
deem  it  necessary  to  require  the  owner  to  do  something  for  his  own 
protection.     It  is  manifest,  therefore,  that  it  was  intended  to  safe- 
guard the  rights  of  others.    It  may  be  said  that  it  was  intended  merely 
to  prevent  Uie  building  falling  upon  the  premises  upon  which  the  ex- 
cavation was  to  be  made,  to  the  damage  or  delay  of  others  engaged 
in  the  work  of  construction;    but  there  is  nothing  in  the  language 
employed  to  indicate  that  it  was  intended  to  limit  the  duty  to  the 
protection  of  those.    The  duty  is  imposed  in  broad  unqualified  terms, 
without  any  specification  of  the  party  or  parties  for  whose  benefit  its 
performance  is  required.    If  the  duty  of  the  defendant,  as  owner  of 
the  premises  upon  which  the  excavation  was  being  made,  did  not  arise 
until  the  excavation  reached  a  depth  of  more  than  10  feet  below  the 
curb,  then  until  that  time  his  duty  as  owner  of  the  premises  upon 
whidi  the  building  collapsed  existed,  and  upon  either  theory  he  is 
liable.    I  therefore  vote  for  affirmance. 


LAMBERT,  J.,  concurs. 

107  N.T.8.— 29 
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(122  App.  Dlv.  523.) 

BRADFORD  t.  BANKBRS  BROS.  CO. 

(Supreme  Cknirt,  Appellate  Division,  First  Department    Decemb^  S,  1907.) 

Mastkr  and  Sebvast — INJT7BIE8  TO  Sebtant— EviDBNCB— NsauasifOK. 

In  an  action  for  the  death  of  plaintiff's  Intestate,  while  In  the  onploy  of 
defendant,  caused  by  the  fall  of  part  of  a  trapdoor  of  an  elevator  shaft, 
evidence  examined,  and  held  not  to  show  that  defendant  had  control  of  the 
building  or  its  appliances,  which  would  make  It  chargeable  wltii  negli- 
gence in  re^)ect  thereto. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  34,  Master  and  Serv- 
ant, a  954-977.] 

Appeal  from  Trial  Term. 

Action  by  Emily  Bradford,  as  administratrix  of  Charles  Bradford, 
deceased,  against  Bankers  Bros.  Company.  From  a  judgment  for 
plaintiff  and  an  order  denying  a  motion  by  defendant  for  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Charles  M.  Weeks,  for  appellant. 
Edward  J.  Gavegan,  for  respondent 

INGRAHAM,  J.  This  action  was  brought  to  recover  damages  sus- 
tained by  the  next  of  kin  of  the  plaintiff's  intestate  by  reason  of  his 
death.  The  complaint  alleges  that  the  deceased  was  in  the  employ  of 
the  defendant,  and  that  the  defendant  was  in  possession  and  control 
of  a  certain  building  known  as  No.  141  West  Thirty-Eighth  street,  to- 
gether with  the  elevator  therein  and  all  other  parts  of  said  building; 
that  on  the  20th  day  of  June,  1905,  while  the  plaintiff's  intestate  was 
in  the  basement  of  said  building  engaged  in  lifting  materials,  the  prop- 
erty of  the  defendant,  on  the  aforesaid  elevator,  by  reason  of  the  negli- 
gence of  the  defendant,  its  agents,  servants,  or  employes,  and  by  reason 
of  the  neglect  of  duty  in  the  said  several  respects,  a  part  or  portion  of 
said  elevator  or  trapdoor  thereof  or  other  material  was  suddenly  and 
without  any  warning  to  the  said  plaintiff's  intestate  dropped  down 
through  the  elevator  shaft,  striking  this  plaintiff's  intestate  on  the  head 
with  such  force  and  violence  as  to  cause  his  death  immediately  thereaft- 
er. Upon  the  trial  it  was  proved  that  the  defendant  leased  the  premises 
in  question  for  the  term  of  three  years  from  the  7th  of  October,  1902, 
and  entered  into  possession  of  said  premises  under  that  lease ;  tfiat  on 
the  14th  of  January,  1905,  the  defendant  leased  the  premises  to  another 
for  a  term  beginning  upon  the  date  of  the  lease,  namely,  the  14th  of  Jan- 
uary, 1905,  and  ending  on  the  7th  day  of  October,  1905,  the  date  of  the 
expiration  of  the  defendant's  lease;  that  by  an  instrument  dated  the 
same  day  the  defendant  sold  to  its  lessee  certain  personal  property  then 
upon  the  said  premises,  which  included  one  elevator,  two  gas  engines, 
two  electric  motors,  and  various  other  machinery  and  personal  prop- 
erty, and  at  the  same  time  there  was  executed  an  instrument  where- 
by it  was  provided  that  the  defendant  was  to  have  "the  following 
rights  with  respect  to  the  premises  at  141-143  West  Thirty-Eighth 
street  which  have  this  day  been  sublet  by  Bankers  Bros.  Company  and 
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Others  to  the  United  States  Agency  of  the  Michelin  Tire  Company :  (1) 
The  right  to  occupy  until  February  1,  1905,  the  small  inclosed  office  on 
the  second  floor,  that  being  an  office  about  8x10  feet.  (2)  The  right 
to  leave  seven  machines  which  are  now  on  the  premises  in  dead  storage 
on  the  premises  until  February  1,  1906."  Under  these  instruments  the 
possession  of  the  premises  was  turned  over  to  the  Michelin  Tire  Com- 
pany on  January  15,  1905.  On  the  morning  of  January  20,  1905,  the 
deceased,  with  other  employes  of  the  defendant,  went  to  the  premises 
in  Thirty-Eighth  street  to  remove  certain  goods  and  machinery  that 
belor^ed  to  the  defendant.  Part  of  this  machinery  was  in  the  base- 
ment, and  part  upon  the  ground  floor.  The  deceased  and  other  em- 
ployes of  the  company  were  in  tiie  basement  putting  goods  of  defend- 
ant on  the  elevator,  when  a  crash  was  heard.  The  foreman,  who  was 
on  the  street  floor,  called,  "Look  out !"  but  the  deceased  was  struck  on 
the  head  with  a  board  coming  down  through  the  elevator  shaft  This 
board  was  part  of  a  trapdoor  that  had  been  used  to  protect  the  floor  on 
the  upper  story.  At  the  time  of  the  accident,  most  of  the  defendant's 
property  was  out  of  the  building,  and  the  men  were  engaged  at  this 
time  in  getting  out  the  last  of  what  was  left  from  the  basement.  The 
Michelin  Tire  Company  had  commenced  to  move  in  on  the  14th  of  Jan- 
uary, and  on  the  16th  took  charge  of  the  building.  The  defendant 
moved  out  on  the  14th.  The  Michelin  Company  had  charge  of  the 
elevator  at  the  time  of  the  accident  which  was  run  there  by  their 
employe,  and  the  defendant  had  nothing  to  do  with  either  the  elevator 
or  the  building,  and  the  allegation  of  the  complaint  that  the  defendant 
was  in  possession  and  control  of  the  building  or  elevator  was  entirely 
disptxnred. 

The  evidence  of  the  defendant  quite  satisfactorily  established  that 
this  trapdoor  was  tied  in  this  position  by  the  Michelin  Tire  Company's 
employes  on  the  morning  of  the  accident.  The  witnesses  who  testified 
that  the  trapdoor  caught  and  was  not  tied  were  those  in  the  basement, 
while  those  who  actually  tied  up  the  trapdoor,  and  who  examined  it 
immediately  afterward,  established  that  die  elevator  was  tied  in  this 
position  by  the  employes  of  the  Michelin  Company.  An  examination 
of  this  trapdoor  after  the  accident  showed  that  one  side  of  it  was  tied, 
and  that  it  had  fallen  away  upon  the  other  side.  The  evidence  is 
uncontradicted  that  the  rope  which  was  used  to  tie  up  the  trapdoor 
had  been  brought  to  the  premises  by  the  Michelin  Company  after  the 
defendant  had  relinquished  possession.  It  is  quite  clear  that  there 
was  no  evidence  to  justify  the  finding  that  the  defendant  was  guilty  of 
n^ligence.  It  had  delivered  possession  of  the  premises  to  a  new  ten- 
ant, had  parted  with  all  its  interest  in  the  elevator  and  machinery  which 
had  been  delivered  to  the  Michelin  Company,  and  the  defendant  had 
no  control  of  the  premises  or  authority  to  interfere  with  the  operation 
of  the  machinery,  and  neither  claimed  nor  exercised  any  control  over 
it  The  fact  that  the  employes  of  the  Michelin  Company  for  their  own 
purposes  created  the  condition  which  was  the  cause  of  the  accident 
is  proved  by  a  great  preponderance  of  the  evidence.  The  defendant 
was  not  chargeable  with  knowledge  of  the  methods  that  had  been 
adopted  by  the  Michelin  Company  in  the  control  and  use  of  this  ele- 
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vator,  or  with  a  duty  to  examine  the  elevator  to  see  whether  or  not 
it  was  safe.  There  ^s  no  question  of  furnishing  a  safe  place  to  work, 
for  the  place  at  which  the  deceased  was  at  work  was  not  furnished  by 
the  defendant.  The  cause  of  the  accident  itself  is  unexplained.  The 
most  probable  cause  would  appear  to  be  that  the  trapdoor  was  only  se- 
curely tied  on  one  side,  and  the  weight  of  the  iron  plate  forced  off 
the  boards  from  the  unsecured  side.  Assuming  that  the  principle  of 
res  ipsa  loquitur  would  justify  the  conclusion  mat  there  was  a  negli- 
gent operation  or  management  of  the  elevator,  this  would  be  evidence 
only  against  those  in  possession  of  or  in  charge  of  the  building  or 
elevator,  and  not  against  a  third  person  who  had  no  duty  in  relation  to 
either. 

The  defendant  and  its  employes  were  mere  licensees  removing  from 
the  building  material  which  belonged  to  the  defendant,  but  with  no 
control  over  the  building  itself  or  its  appliances,  and  for  an  accident 
caused  by  the  negligence  of  the  Michelin  Company  the  defendant  is 
not  responsible.  The  plaintiff  has  recovered  from  the  Michelin  Com- 
pany, who  was  guilty  of  negligence  that  caused  deceased's  death,  and 
there  is  nothing  to  charge  the  defendant  with  negligence  or  liability. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(122  App.  DiT.  548.) 

MURPHY  v.  HART. 

^Supreme  Court,  Appellate  Division,  First  Department    December  6,  1907.) 

1.  QuAKANTY—AonoH— Complaint. 

A  complaint  alleged  that  plaintiff  agreed  with  H.  to  sell  and  convey, 
and  H.  agreed  to  purchase,  certain  real  estate  on  a  named  date ;  tbat  on 
tbe  same  day,  to  Induce  plaintiff  to  execute  the  contract  the  defendant 
executed  and  delivered  to  the  plaintiff  an  instrument  whereby  she  guar- 
anteed that  H.  would  be  prepared  and  willing  to  carry  out  the  contract ; 
that  at  the  time  fixed  plalntlfl  was  ready  and  willing  to  carry  out  the 
agreement,  but  that  H.  refused  to  perform,  whereby  the  plaintiff  suffered 
damage.  Held,  tbat  the  complaint  stated  a  cause  of  action  on  a  guar- 
anty that  H.  would  perform  the  contract 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  2S,  Guaranty,  {  99.] 

2.  Vendor  ahd  Pubohaskb  —  Bmaoh  of  Oohtbact  —  Aotiok  bt  Vendob  — 

Fleadino — Pebfosmarck  bt  PLAir^nrF. 

Under  Code  Civ.  Proc.  {  533,  providing  that  in  pleading  performance  of 
a  condition  precedent  In  a  contract  the  facts  constituting  performance 
need  not  be  stated,  but  the  party  may  state  generally  that  he  duly  perform- 
ed all  the  conditions  on  his  part,  the  allegation  in  a  complaint  on  a  con- 
tract to  convey  land  by  a  deed,  with  the  usual  covenants,  that  plaintiff 
has  duly  performed  each  and  every  one  of  the  terms  of  the  agreement  on 
her  part  to  be  performed,  Is  a  sufficient  allegation  of  a  tender  by  the 
plaintiff  of  the  deed. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  25,  Guaranty,  {  1039.1 

8.   GUAEANTT— OONSTBUOTION. 

In  construing  a  guaranty,  the  words  are  to  be  given  their  ordinary 
significance  to  reach  the  intention  of  the  parties,  and  effect  must  be 
given  to  such  intention,  and  as  a  general  rule.  If  the  construction  is  am- 
biguous, it  is  to  be  construed  against  the  guarantor. 

£Ed.  Note. — For  cases  In  point  see  Cent.  Dig.  vol.  25,  Guaranty,  (  28.] 
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4k  Same— Scope  a.nd  Extent  or  Liabiutt. 

Where  flefendant  guaranteed  that  H.  would  be  ready  and  willing  to 
carry  oat  a  certain  contract  with  plaintiff,  this  was  equivalent  to  a  guar- 
anty that  be  would  perform  the  c(»tract ;  and  was  not  a  mere  contract  of 
Indemnity,  and  no  notice  of  E.'s  default  was  necessary  to  render  defend- 
ant liable. 
[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  25,  Guaranty,  I  56.] 

Appeal  from  Special  Terra. 

Action  by  Ida  F.  Murphy  against  Frieda  Hart  to  recover  for  dam- 
ages resulting  from  a  breach  of  contract.  From  an  interlocutory  judg- 
ment overruling  a  demurrer  to  plaintiff's  amended  complaint,  defend- 
ant appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  V.  Goldberg,  for  appellant. 

Wm.  M.  Seabury  and  Max  1).  Steuer,  for  respondent 

INGRAHAM,  J.  This  complaint  alleges  that  the  plaintiff  on  the 
21st  of  April,  1904,  entered  into  an  agreement  with  one  Max  Hart, 
a  copy  of  which '  is  annexed  to  the  complaint.  By  this  agreement 
the  plaintiff  agfreed  to  sell  and  convey,  and  Max  Hart  agreed  to  pur- 
chase, a  certain  piece  of  real  property  located  in  the  city  of  New  York, 
for  the  sum  of  $27,000,  balance  by  taking  said  property  subject  to  a 
mortgage  of  $22,000,  the  plaintiff  to  deliver  to  Max  Hart  a  proper  deed 
containing  the  full  covenants  and  warranty,  said  deed  to  be  delivered 
on  the  30th  of  December,  1904.  On  the  same  day,  to  induce  the  plain- 
tiff to  execute  this  contract,  the  defendant  executed  and  delivered  to 
the  plaintiff  an  instrument  whereby  she  guaranteed  that : 

"Max  Hart,  the  purchaser  mentioned  In  this  coiltract,  will  be  prepared  and 
willing  to  carry  out  the  within  contract  on  the  etpeclfled  date,  or  on  such 
adjourned  date  as  they  mutually  set  or  agree  upon,  provided  that  tiie.said 
property  shall,  so  far  as  the  title  is  concerned,  remain  unchanged." 

It  is  further  alleged  that  at  the  time  and  place  fixed  for  performance 
by  the  terms  of  the  said  contract,  to  wit,  on  the  30th  day  of  Deceniber, 
1904,  the  plaintiff  was  ready,  able,  and  willing  to  carry  out  each  and 
every  one  of  the  terms  of  the  said  agreement,  but  'that  the  said  Max 
Hart  was  not  prepared  or  willing,  and  failed  and  refused  to  carry  out 
the  said  contract,  and  did  not  carry  out  the  same;  that  on  the  said 
30th  of  December,  1904,  the  said  property,  so  far  as  the  title  thereto 
was  concerned,  remained  unchanged,  and  that  the  said  plaintiff  has 
duly  performed  each  and  every  one  of  the  terms  of  the  agreement  on 
her  part  required  to  be  performed;  that  the  property  mentioned  did 
not  exceed  in  value  $300  over  and  above  the  incumbrances  thereon,  to 
wnich  the  said  Max  Hart  was  to  take  the  property  subject.  Therefore 
the  plaintiff  was  damaged  in  the  sum  of  $4,700,  for  which  amount  judg- 
ment was  demanded.  The  defendant  demurred  to  this  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  this  demurrer  was  overruled  at  Special  Term. 

Max  Hart  agreed  to  pay  $5,000  in  cash  on  the  delivery  of  the  deed, 
which  should  contain  the  usual  full  covenants  and  warranty,  and  suffi- 
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dent  for  conveying  the  fee  simple  of  the  premises  free  from  all  incum- 
brances, except  the  mortgage  for  $22,000.  There  can  be  no  question 
but  that,  upon  the  tender  of  a  deed  by  the  plaintiff  which  insured  such 
a  title.  Max  Hart  would  be  liable  to  the  plaintiff  for  that  sum  of  $5,000, 
and  the  plaintiff  could  have  maintained  an  action  at  law  to  recover  that 
amount  The  defendant  guaranteed  that  Max  Hart  "will  be  prepared 
and  willing  to  carry  out  the  within  contract  on  the  specified  date."  By 
the  demurrer,  the  defendant  admits  that  the  plaintiff  was  ready,  able, 
and  willing  to  carry  out  the  said  agreement,  but  that  the  said  Max 
Hart  was  not  prepared  or  willing,  and  failed  and  refused,  to  carry  out 
the  said  contract,  and  did  not  carry  out  the  same.  The  allegation  that 
the  plaintiff  has  "duly  performed  eadi  and  every  one  of  the  terms  of 
the  agreement,  on  her  part  required  to  be  performed,"  is  a  sufficient 
allegation  of  a  tender  by  the  plaintiff  of  the  deed.  Section  533  of  the 
Code  of  Civil  Procedure  provides  : 

"In  pleading  the  performance  of  a  condition  precedent  In  a  contract.  It 
Is  not  necessary  to  state  the  facts  constituting  performance;  but  the  par^ 
may  state,  generally,  that  he  or  the  person  whom  he  represents,  duly  per- 
formed all  the  conditions  on  his  part" 

Here  the  conditioii  on  the  part  of  the  plaintiff  to  entitle  her  to  recover 
from  Max  Hart  was  that  she  should  tender  him  a  deed  of  the  premises. 
That  was  the  condition  precedent  of  any  liability  of  Max  Hart  to  the 
plaintiff,  and,  if  the  obligation  of  defendant  was  a  guarantee  of  per- 
formance, I  do  not  see  that  there  is  any  distinction  between  the  per- 
formance of  a  contract  necessary  to  hold  a  contracting  party  and  that 
necessary  to  hold  a  guarantor.  In  construing  a  guaranty,  like  the  con- 
struction of  any  other  written  instrument,  the  words  used  are  to  be 
given  their  ordinary  significance  to  arrive  at  the  intention  of  the  par- 
ties, and  the  effect  must  be  given  to  such  intention.  As  a  general  rule, 
in  Ihe  construction  of  such  agreements,  if  the  instrument  contains  any 
ambigfuous  words  or  expressions,  it  is  to  be  construed  against  the  sure- 
ty, and  not  against  the  plaintiff.  Jackson  v.  Swart,  182  N.  Y.  373,  75 
N.  E.  226 ;  Smith  v.  MoUeson,  146  N.  Y.  241,  42  N.  E.  669.  The 
question  here  is  what  did  the  parties  mean  when  the  defendant  guar- 
anteed that  her  principal  would  be  "prepared  and  willing  to  carry  out" 
the  contract?  The  defendant  certainly  intended  to  guarantee  some- 
thing; and  to  gfive  any  effect  to  such  an  instrument  it  must,  I  think, 
be  held  that  the  intention  was  to  guarantee  performance.  If  a  person 
is  ready  and  willing  to  carry  out  a  contract,  the  presumption  certainly 
is  that  he  will  perform.  In  Maloney  v.  Nelson,  144  N.  Y.  182,  39  N. 
E.  82,  the  obligation  of  a  surety  is  examined  with  care  and  the  au- 
thorities collated.  The  obligation  of  the  court  in  considering  an  in- 
strument of  this  kind  to  get  at  what  the  parties  intended  irrespective 
of  the  express  form  of  the  instrument  is  recognized.  The  court  there 
said: 

"In  this  respect,  the  case  differs  from  those  cases  where  an  indlTidaal 
agrees  to  do  a  particular  thing,  such  as  to  pay  money  to  a  third  party  In  ex- 
oneration and  discharge  of  the  original  liability  of  his  principal  to  such 
third  party.  In  such  case,  it  may  be  conceded  that  the  right  of  action  be- 
comes complete  on  the  defendant's  failure  to  do  the  particular  thing  he  agreed 
to  do." 
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If,  therefore,  this  agreement  was,  ^s  I  construe  it,  a  guaranty  that 
Hart  would  perform  the  contract,  upon  his  failure  to  perform  there 
arose  a  cause  of  action  in  plaintiff's  favor  against  the  defendant  for 
the  damages  sustained  by  reason  of  his  failure  to  perform,  which 
was  itself  an  original  contract  of  the  defendant,  and  for  the  damages 
which  flowed  from  Max  Hart's  failure  to  perform  the  defendant  was 
liable,  llie  contract  cannot  be  construed  as  one  of  indemnity  only. 
There  is  no  reason  why  the  defendant  should  not  guarantee  that  Max 
Hart  would  perform,  and,  having  guaranteed  such  performance,  his 
failure  to  carry  out  the  contract  at  once  imposed  an  obligation  upon 
the  defendant  to  respond  to  the  damages  caused  by  the  nonperformance 
against  which  the  defendant  had  guaranteed.  No  notice  of  default, 
therefore,  was  necessary ;  but  an  independent  obligation  arose  upon  the 
failure  of  Max  Hart  to  perform  the  contract. 

The  option  that  defendant  reserved  to  avail  herself  of  Max  Hart's 
cwitrol  if  he  failed  to  perform,  so  that  she  could  acquire  the  property 
for  herself,  confirms  the  construction  that  there  was  an  obligation  on 
her  to  perform  if  Max  Hart  did  not.  By  performing,  she  could  re- 
lease herself  from  the  obligation  to  respond  from  the  damages  that 
flowed  from  his  default.  This  guaranty  related  to  the  contract  with 
Max  Hart.  It  guaranteed  performance  on  the  "specified  date,"  or 
the  adjourned  date.  The  complaint  alleges  that  at  the  specified  date 
Max  Hart  was  not  prepared  or  willing,  "and  fsuled  and  refused,  to  car- 
ry out  said  contract."  Defendant  had  notice  of  the  day  Max  Hart  was 
to  perform.  She  was  not  entitled  to  notice  of  the  "specified  day,"  and, 
if  she  wished  to  exercise  her  option  to  acquire  the  property,  she  was 
bound  to  be  there  ready  to  perform. 

I  think,  therefore,  that  a  good  cause  of  action  was  alleged,  and  that 
judgment  should  be  affirmed,  with  costs,  with  leave  to  defendant  to 
answer  within  30  days  on  payment  of  costs  in  this  court  and  in  the 
court  below.    All  concur. 


BRBNNAN  v.  CITT  OF  NEW  YORK. 

(Sopreme  Court,  Appellate  DlTlslon.  Second  Department    December  6,  1907.) 

APP141/— Dkoibioiis  Rkviswabix— Decision  in  Intcbuxoiatk  Courts. 

Under  Oonst  art  6,  S  9,  and  Code  Civ.  Proc.  U  190,  191,  limiting  the 
Jurisdiction  of  the  Court  of  Appeals  to  review  orders  of  the  Appellate  Di- 
vision granting  new  trials  to  "orders  granting  new  trials  on  exceptions," 
the  Court  of  Appeals  is  without  Jurisdiction  of  an  appeal  from  an  order 
of  reversal  by  the  Appellate  Division  of  a  Judgment  and  an  order  of  the 
trial  court  denying  a  motion  for  new  trial  made  on  the  minutes,  on 
grounds  other  than  exceptions  or  in  addition  to  exceptions,  under  Code 
ClT.  Proc.  §  999,  authorizing  a  motion  for  new  trial  on  the  minutes  on 
exceptions,  or  because  the  verdict  is  for  excessive  or  insufficient  damages 
or  otherwise  contrary  to  the  evidence  or  contrary  to  law,  unless  It  afflrma- 
tlyely  appears  that  the  Appellate  Division  has  affirmed  on  the  facts,  and 
it  is  not  enough  that  the  Appellate  Division  reverses  on  exceptions  only ; 
and  hence  where  a  Judgment  and  an  order  denying  a  motion  for  new  trial 
on  the  minutes,  made  on  all  the  grounds  specified  in  section  899,  were  re- 
versed by  the  Appellate  Division,  and  a  new  trial  granted  on  the  ground 
tbat  defendant's  motion  at  the  close  of  the  evidence  to  dismiss,  because  of 
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lt8  Insufficiency,  should  have  been  granted,  and  tbat  tbe  exception  to  the 
denial  was  good,  such  order  of  reversal  by  the  Appellate  Division  was  not 
appealable  to  the  Court  of  Appeals. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Er- 
ror, ^  860.] 

Action  by  Sadie  Brennan  against  the  dty  of  New  York.  A  judg- 
ment for  plaintiff  and  an  order  denying  a  motion  for  a  new  trial  on 
the  minutes  having  been  reversed  by  the  Appellate  Division,  plaintiff 
moves  to  amend  the  order  of  reversal,  so  as  to  make  it  certify  that  the 
reversal  is  "upon  the  law  solely,  the  court  having  examined  the  facts 
and  found  no  error  therein,"  so  that  she  may  appeal  to  the  Court  of 
Appeals.     Motion  denied. 

Argued  before  TENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Robert  Stewart,  for  the  motion. 

James  W.  Covert,  opposed. 

GAYNOR,  J.  This  is  an  action  for  damages  for  negligence.  The 
plaintiff  recovered  a  verdict,  but  the  judgment  and  the  order  denying 
the  motion  for  a  new  trial  on  the  minutes  have  been  reversed  by  us 
and  a  new  trial  granted,  on  the  ground  that  the  motion  of  the  de- 
fendant at  the  close  to  dismiss  should  have  been  granted,  and  that 
the  exception  to  the  denial  thereof  is  good.  The  plaintiff  now  moves 
us  to  amend  our  order  of  reversal  so  as  to  make  it  certify  that  the 
reversal  is  "upon  the  law  solely,  the  court  having  examined  the  facts 
and  found  no  error  therein,"  so  that  she  may  appeal  to  the  Court  of 
Appeals. 

In  a  case  like  this,  i.  e.,  of  a  judgment  on  a  verdict,  an  appeal  may 
come  here  in  three  ways,  first,  from  the  judgment  only,  which  appeal 
brings  up  questions  of  law  raised  by  exceptions  only  (Boos  v.  World 
Mut.  L.  Ins.  Co.,  64  N.  Y.  242;  Third  Ave.  R.  Co,  v.  Ebling,  100 
N.  Y.  101,  2  N.  E.  878)  ;  second,  from  the  order  denying  the  motion 
for  a  new  trial  on  the  minutes  only,  which  appeal  may  bring  up  ques- 
tions on  exceptions  only,  or  on  the  facts  only,  or  the  ground  that  the 
verdict  is  contrary  to  law  in  a  particular  not  raised  by  an  exception^ 
for  some  questions  of  law  may  be  raised  on  such  a  motion,  and  re- 
viewed by  us  on  appeal  from  the  order,  but  not  by  the  Court  of  Ap- 
peals, witfiout  an  exception  (Tate  v.  McCormick,  23  Hun,  218 ;  Stand- 
ard Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y.  506 ;  Bishop  v.  Auto.  Reg. 
Co.,  19  App.  Div.  268,  46  N.  Y.  Supp.  97 ;  Weizinger  v.  Erie  R.  Co., 
106  App.  Div.  414,  94  N.  Y.  Supp.  869;  Allen  v.  Com  Exchange 
Bank,  181  N.  Y,  282,  73  N.  E.  1026);  or  on  all  of  these  grounds, 
dependent  on  the  grounds  on  which  the  motion  was  made,  for  such  a 
motion  may  be  made  "upon  exceptions;  or  because  the  verdict  is 
for  excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law,"  or  on  all  of  these  grounds  (Code  Civ. 
Proc.  §  999) — and  the  appeal  presents  only  the  grounds  shown  by 
the  record  to  have  been  raised  on  the  motion  (Walsh  v.  Mead,  8 
Hun,  387 ;  Hinman  v.  Stillwell,  34  Hun,  178 ;  Dodge  v.  Mann,  85 
N.  Y.  643) ;  and,  third,  from  both  the  judgment  and  the  order  (as 
is  the  case  before  us). 
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In  the  last  case,  i.  e.,  an  appeal  to  us  both  from  the  judgment  and 
the  order,  our  order  of  reversal  is  therefore  not  appealable  to  the 
Court  of  Appeals  if  it  reverse  both  the  judgment  and  the  order,  un- 
less die  record  show  that  the  motion  on  the  minutes  was  on  excep- 
tions only  for  the  Court  of  Appeals  has  not  jurisdiction  to  review 
orders  of  the  Appellate  Division  granting  new  trials  generally,  but 
only  "orders  granting  new  trials  on  exceptions."  Const,  art.  6,  §• 
9;  Code  Civ.  Proc.  §§  190,  191;  Allen  v.  Com  Exchange  Bank, 
181  N.  Y.  278,  73  N.  E.  1026. 

But  if  the  record  show  that  the  motion  on  the  minutes  was  made 
on  the  ground  of  excessive  or  insufficient  damages,  or  that  the  ver- 
dict was  against  the  weight  of  evidence,  or  that  the  evidence  did  not 
support  it,  or  that  it  was  contrary  to  law  in  a  particular  not  raised 
by  an  exception,  then  the  order  must  be  affirmed  by  us  in  that  par- 
ticular, while  we  reverse  the  judgment,  in  order  to  make  our  order 
appealable  to  the  Court  of  Appeals;  for  in  that  case  the  record 
would  show  that  we  reversed  on  exceptions  only. 

An  order  by  us  reversing  both  the  judgment  and  the  order  being 
thus  not  appealable  to  the  Court  of  Appeals,  where  the  motion  on 
the  minutes  is  made  on  grounds  other  than  exceptions,  or  in  addi- 
tion to  exceptions,  our  record  should  show  that  we  affirm  the  order 
on  all  the  grounds  other  than  the  exceptions  in  order  to  make  our 
order  appealable.  It  is  not  enough  that  it  shows  that  we  reverse  the 
order  on  exceptions  only;  it  must  show- that  we  have  reviewed  and 
affirmed  it  in  the  other  respects ;  for  otherwise  it  could  not  be  known 
but  that  we  would  have  reversed  it  in  such  other  respects  if  we  had 
considered  them;  and  if  the  case  could  go  up  on  appeal  from  us  in 
that  condition,  and  our  order  should  be  reversed  and  the  judgment 
of  the  trial  court  reinstated,  the  respondent  would  thus  finally  lose 
without  having  had  such  other  questions,  including  the  question  of 
the  weight  of  evidence,  reviewed  by  us  at  all. 

Now,  in  the  case  before  us  the  motion  for  a  new  trial  on  the  minutes 
was  made  by  the  defendant  on  all  of  the  grounds  specified  in  section 
999  of  the  Code  of  Civil  Procedure,  and  denied.  It  therefore  fol- 
lows that  we  must  affirm  the  order  on  all  grounds  other  than  the  ex- 
ceptions in  order  to  make  our  order  appealable.  After  considering 
all  of  the  questions  presented,  we  have  reversed  on  the  gp-ound  that 
the  evidence  was  insufficient  to  go  to  the  jury — ^that  there  is  no  evi- 
dence to  support  the  verdict.  There  was  a  motion  by  the  defendant 
for  a  dismissal  at  the  close  of  all  of  the  evidence,  and  an  exception 
taken  to  its  denial.  The  judgment  and  order  are  both  reversed  on 
that  exception.  Can  we  say  that  except  for  that  exception  we  would 
have  affirmed  the  order?  No,  because  even  if  there  were  no  such 
exception  it  would  have  been  the  duty  of  the  trial  judge  to  grant  the 
motion  for  a  new  trial  on  the  minutes  (one  of  the  grounds  on  which 
it  was  made  being  that  the  verdict  was  contrary  to  the  evidence  and  the 
law),  and  for  us  to  review  and  reverse  his  order  refusing  to  do  so ;  for 
where  there  is  no  evidence  to  support  a  verdict,  that  error,  in  the  ab- 
sence of  an  exception  to  a  denial  of  a  motion  to  dismiss  or  to  direct  a 
verdict,  is  nevertheless  presented  by  the  motion  on  the  minutes  on  the 
ground  that  the  verdict  is  against  the  law,  or  the  evidence.    Beckwith 
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V.  N.  Y.  C.  R.  Co.,  64  Barb.  299 ;  Shearman  v.  Henderson,  12  Hun,  170 ; 
Lucas  V.  McEnerna,  ]^  Hun,  14;  Kelly  v.  Frazier,  27  Hun,  314; 
Weizinger  v.  Erie  R.  Co.,  106  App.  D;v.  414,  94  N.  Y.  Supp.  869 ; 
Algeo  V.  Duncan,  39  N.  Y.  313 ;  Allen  v.  Com  Exchange  Bank,  181 
N.  Y.  282,  73  N.  E.  1026.  In  such  a  case  our  reversal  of  the  order 
would  not  be  on  an  exception,  and  therefore  would  not  be  appealable. 
But  in  a  case  where  there  is  such  an  exception,  our  reversal  is  upon 
an  exception.  Does  that  make  it  appealable?  Evidently  not,  unless 
we  first  assume  a  thing  we  have  decided  to  the  contrary  (and  prob- 
ably could  not  really  make  ourselves  assume,  however  hard  we  might 
try  to  delude  ourselves  to  the  contrary),  i.  e.,  that  the  evidence  was 
sufficient  to  go  to  the  jury,  and  then  decide  on  that  assumption  that 
the  verdict  was  not  against  the  weight  of  evidence,  and  affirm  the 
order  on  that  head  or  ground ;  for  otherwise  the  weight  of  evidence 
will  never  be  considered  if  our  order  of  reversal  should  be  reversed 
and  the  judgment  affirmed.  It  is  plain  that  in  such  a  case  we  could 
not  affirm  on  the  facts,  and  therefore  that  it  is  not  a  case  where  an 
appeal  can  be  had  from  our  order  of  reversal. 

As  was  repeated  in  a  recent  case,  "under  the  present  limitation 
of  the  Constitution,  in  no  case  tried  before  a  jury  in  which  a  motion 
for  a  new  trial  has  been  made  on  the  ground  that  the  verdict  is 
against  the  evidence  can  we  entertain  an  appeal  from  the  order  tmless 
it  affirmatively  appear  that  the  Appellate  Division  has  affirmed  the 
facts" — which  I  suppose  must  mean  "on"  the  facts  to  mean  anything. 
Allen  V.  Corn  Exchange  Bank,  181  N.  Y.  278,  73  N.  E.  1026.  The 
decisions  to  the  same  effect  are  collected  in  Mr.  Cardozo's  scientific 
and  careful  book  on  the  subject  of  the  jurisdiction  of  the  Court  of 
Appeals  (section  19).  It  should  not  be  overlooked  that  a  mistake 
was  made  in  Reich  v.  Dyer,  180  N.  Y.  107,  72  N.  E.  922,  and  that 
the  decision  there  is  overruled  by  that  in  Allen  v.  Corn  Exchange 
Bank,  supra.  The  rule  becomes  plainer  on  reading  these  two  cases 
together.  As  to  the  opinion  in  Albring  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
174  N.  Y.  179,  66  N.  E.  665,  I  suppose  I  may  say  that  I  am  not  certain 
that  I  understand  its  meaning  at  all — and  my  doubt  in  that  respect 
is  increased  by  the  opinion  in  Allen  v.  Com  Exchange  Bank. 

The  motion  should  be  denied.    All  concur. 


(122  App.  DIv.  428.) 

LYNCH  v.  AMERICAN  LINSEEH)  00. 

(Snpreme  Court,  AKpellate  Division,  Second  Department.    November  29.  1907.) 

1.  Masteb  and  Sebvabt— Injubibs  to   Skbvant— Negligence  of  Mastek— 

Question  roB  Juby. 

In  an  action  for  injuries  to  a  servant  from  being  drawn  into  the  leg 
of  an  elevator  for  elevating  grain,  evidence  held  to  present  a  question 
for  the  Jury  whether  the  master  was  negligent  in  not  talcing  reasonable 
precautians  to  prevent  such  an  accident,  if  it  could  reasonably  have  been 
foreseen. 

2.  Same— Flacks  Rxqcibzd  fob  Wobk — Cake  Requibed  ow  Masteb. 

The  fact  that  a  servant  fully  appreciated  the  danger  incident  to  bis 
employment  does  not  relieve  the  master  from  every  reasonable  care  and 
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precaution  to  guard  against  ereiy  probable  danger  to  tbe  servant,  since  It 
la  tbe  duty  of  tbe  master  to  fnmlsb  a  safe  place  for  lUs  employes. 

[Ed.  Nota — For  cases  In  point,  ne  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, H  171-173,  179.] 

S.  SufS— EiVIDEItOE— SUTFIOIKROT. 

In  an  action  for  injuries  to  a  servant  from  being  drawn  Into  tbe  leg 
of  an  elevator,  evidence  tbat  certain  devices,  wblcb  could  Uave  been  easily 
provided,  would  bave  been  a  consideratne  protection.  Is  su£9clent  to  sus- 
tain a  finding  tbat  defendant  was  negligent  in  failing  to  provide  sncb  de- 
vices. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant SS  858-965.] 

4.  BaXK— CONTKIBUTOBT  NEOLIQENOB. 

In  an  action  for  injuries  to  a  servant  evidence  examined,  and  MUt  to 
sbow  tbat  tbe  servant  in  no  way  contributed  to  tbe  injury. 

5.  Dahages — Pebsonai.  InjUBixs— Ezckssivk. 

Wbere  plaintilTs  legs  were  crusbed  and  mangled  by  being  drawn  Into 
tbe  I^  of  an  elevator,  so,  tbat  he  snfTered  injuries  confining  him  to  tbe 
boq)ltal  for  mcmtbs,  and  after  employing  many  doctors  be  still  suffered 
and  was  crippled  for  life,  a  verdict  for  (20,000  was  not  excessive. 

[Bd.  Note. — For  cases  in  point  >ee  O^t.  Dig.  voL  15,  Damages,  H  372- 
89&] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Jeremiah  F.  Lynch  against  the  American  Linseed  Com- 
pany. Fran  a  judgment  for  plaintiff,  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  WOODWARD,  TENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Frederick  Hulse,  for  appellant. 

Richard  J.  Donovan  (Herbert  D.  Cohen,  on  the  brief),  for  respond- 
ent 

WOODWARD,  J.  This  case  comes  on  appeal  for  the  third  time. 
On  the  first  trial  a  verdict  was  awarded  the  plaintiff  in  the  sum  of 
$10,000.  The  judgment  entered  thereon  was  reversed  on  the  ground 
that  the  plaintiff  had  assumed  the  risk,  and  a  new  trial  was  ordered. 
95  App.  Div.  628,  88  N.  Y.  Supp.  1106.  On  the  second  trial  the  jury 
gave  the  plaintiff  a  verdict  for  $5,000;  the  complaint  was  dismissed 
after  the  verdict  was  rendered,  the  court  having  reserved  its  decision 
on  a  motion  to  dismiss,  and  from  the  order  and  judgment  entered 
thereafter  the  plaintiff  appealed  to  this  court,  by  which  the  judgment 
and  order  were  unanimously  reversed,  and  a  new  trial  ordered.  Lynch 
V.  American  Linseed  Co.,  113  App.  Div.  602,  99  N.  Y.  Supp.  260.  On 
the  third  trial  a  verdict  was  found  for  the  plaintiff  in  the  sum  of  $20,- 
000,  and  from  the  judgment  entered  thereon  comes  this  appeal.  The 
action  is  for  negligence;  th«  plaintiff  alleging  injuries  which  have 
made  him  a  cripple  for  life.  The  injuries  are  conceded,  but  as  to  its 
responsibility  therefor  the  defendant  sets  up  a  general  denial. 

The  plaintiff  was  employed  by  the  defendant  in  unloading  a  barge 
of  linseed  at  their  works  in  Port  Richmond,  S.  I.  The  grain  was 
hoisted  into  the  warehouse  by  means  of  an  elevator;  the  leg  of  the 
shaft  being  sunk  deep  into  the  grain  in  the  boat.  In  the  elevator  was 
an  endless  chain  of  steel  buckets  which  revolved  with  such  rapidity 
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as  to  become  virtually  invisible.  The  seed  was  about  four  feet  below 
the  deck,  and  as  soon  as  the  grain  around  the  bottom  of  the  shaft  was 
exhausted  the  men  would  go  down  to  shovel  the  seed  toward  the  leg, 
which  as  it  continued  to  drop  would  then  draw  up  the  grain  as  before. 
Sometimes  before  the  grain  around  the  leg  was  fully  exhausted  the 
linseed  which,  according  to  the  testimony,  was  of  all  seeds  ''the  quick- 
est with  life,"  would  by  its  own  gravity  slide  down  with  such  force 
toward  the  open  space  that  a  man  might  be  carried  with  it  into  the 
lower  part  of  the  leg,  a  space  about  2  feet  wide  by  2%  fe**  high,  where 
the  buckets  could  be  seen  to  revolve.  The  upper  part  of  5iis  space 
was  sometimes  covered  by  a  slide,  but  this,  it  appears,  was  often  down, 
and  the  plaintiff,  who  had  been  employed  at  this  work  but  a  few 
hours,  claims  that  he  had  never  seen  this  space  uncovered  until  the 
time  he  was  injured. 

On  the  day  of  the  accident  the  plaintiff,  with  others,  was  ordered 
below  to  shovel  grain  into  the  leg.  It  seems  that  the  only  way  of  de- 
scending to  the  hold  was  through  the  hatch  in  which  the  elevator  was 
running.  The  opening  was  just  large  enough  to  admit  a  man's  body, 
and  there  was  nothing  to  go  down  by  except  the  combing  of  the  hatch 
and  the  elevator  leg.  l^e  plaintiff,  following  the  example  of  the 
other  workmen,  put  one  hand  on  this  combing  and  the  other  on  the 
elevator,  and  let  himself  down  into  the  seed.  The  suction,  caused  by 
a  sudden  exhaustion  around  the  bottom  of  the  leg,  drew  him  feet  fore- 
most into  the  unprotected  part  of  the  elevator  beneath  the  seed.  The 
revolving  steel  buckets  mangled  his  legs  and  crushed  the  bones,  and, 
as  it  was  some  time  before  the  machine  could  be  stopped,  he  suffered 
injuries  which  have  crippled  him  for  life.  He  was  in  the  hospital  for 
months,  and  has  tried  many  doctors,  but  still  suffers.  Whether  the 
defendant  was  negligent  was  a  question  for  the  jury.  The  defendant 
assumes  that  the  danger  was  fully  appreciated  by  the  plaintiff,  but 
that,  however,  does  not  relieve  the  defendant  from  every  reasonable 
care  and  precaution  to  guard  against  every  probable  danger  to  its  serv- 
ant. The  employer  necessarily  assumes  tihe  duty  of  furnishing  a  safe 
place  for  his  employes.  The  assumption  of  his  work  by  the  employe 
always  presupposes  the  adequate  protection  b^  the  master  from  all 
avoidable  danger.  The  place  where  the  plaintiff  was  forced  to  work 
proved  to  be  unsafe  and  dangerous,  and  the  testimony  of  the  defend- 
ant's witnesses  that  they  had  never  known  of  a  similar  accident  only 
disproves  the  defendant's  contention  that  the  danger  was  so  obvious 
as  to  place  the  whole  risk  upon  the  plaintiff. 

The  question  is:  Were  any  precautions  omitted  which  a  prudent 
man  would  be  likely  to  have  taken  to  avoid  accident  and  to  obviate  dan- 
ger. If,  as  the  defendant  argues,  reasonable  care  is  here  to  be  con- 
strued from  what  is  customary,  then  surely  he  has  little  to  sustain  him. 
From  the  new  testimony,  which  I  consider  very  important,  brought  out 
at  the  last  trial,  much  of  it  by  the  defendant's  own  witnesses,  it  appears 
that  additional  bars  and  rungs  would  have  been  a  considerable  protec- 
tion; also,  that  such  could  easily  have  been  provided,  and  that  they 
were  in  use  at  several  other  elevators  belonging  to  other  companies. 
The  jury  was  therefore  authorized  to  find  the  defendant  negligent  be- 
cause of  their  omission.    Reasonable  care  is  what  ought  to  have  been 
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-observed.  It  was  shown  that  there  was  no  ladder  on  the  leg;  that 
such  a  ladder  was  important,  and  could  very  easily  have  been  provided. 
The  defendant  holds  that,  because  of  the  omission  of  such  rungs,  it 
does  not  follow  that  the  accident  would  not  have  happened.  I  think, 
however,  that  it  is  safe  to  consider  such  omission  as  one  of  the  prox- 
imate causes.  If  the  facts  of  the  situation  were  such  that  an  accident 
-could  reasonably  have  been  foreseen  by  the  employer,  and  if,  also,  it 
appears  that  no  reasonable  precaution  was  taken  to  prevent  such  acci- 
■dent,  the  plaintiff  is  entitled  to  recover.  The  jury  so  found,  and  I 
fail  to  see  how  they  could  have  done  otherwise. 

In  Texas  &  Pacific  Ry.  Co.  v.  Behymer,  189  U.  S.  468,  23  Sup.  Ct. 
m,  47  L.  Ed.  905,  the  court  says: 

"Wbat  usually  Is  done  may  be  evidence  of  wbat  ought  to  be  done,  but 
what  ought  to  be  done  l8  fixed  by  a  standard  of  reasonable  prudence^  wheth- 
er it  osnally  Is  complied  with  or  not." 

Of  such  reasonable  prudence  the  defendant  was  able  to  furnish  no 
proof.  Furthermore,  what  was  a  reasonably  safe  place  was  for  the 
jury  to  determine. 

The  case  of  McGovem  v.  Central  Vermont  R.  R.  Co.,  123  N.  Y. 
281,  25  N.  E.  373,  in  many  respects  like  the  case  at  bar,  holds  that : 

"The  place  In  which  the  master  required  the  servant  to  work  was  clearly 
unsafe,  and  It  was  a  question  for  the  Jury  to  determine  whether  the  master 
had  adopted  all  reasonable  precaution  to  shield  him  from  the  danger  be 
was  exposed  to  In  the  place  assigned  to  him  for  labor,  before  requiring  him 
to  occupy  that  placb" 

The  defendant's  point  that  there  were  others  who  used  an  elevator 
similar  to  that  used  by  him  does  not  relieve  him  of  his  responsibility, 
for,  as  in  the  case  of  Gottlieb  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  100  N. 
Y.  462,  3  N,  E.  344,  "the  defect  was  an  obvious  one,  easily  discover- 
able by  the  most  ordinary  inspection." 

It  is  plain,  furthermore,  that  the  plaintiff,  who  was  an  ignorant  la- 
l)orer,  having  been  engaged  in  this  work  for  only  a  few  hours,  should 
not  have  been  expected  to  fully  appreciate  the  danger  of  the  place. 
Nor  does  it  follow  that,  if  he  had  been  warned  and  had  had  a  thor- 
ough appreciation  of  the  danger,  he  would  have  been  able,  under  the 
circumstances,  to  save  himself  from  the  rapidly  moving  linseed,  for 
it  was  shown  that  when  the  linseed  was  hardened  into  cakes,  as  was 
often  the  case,  it  had  a  tendency  to  fall  in  masses,  and  it  was  partly  to 
this  that  the  accident  was  due.  The  leg  therefore  should  have  been 
guarded. 

There  was  much  new  testimony  by  experts  to  the  effect  that  bars 
across  the  opening  would  not  have  interfered  with  the  operation  of 
the  machinery,  while  it  would  have  g^ven  adequate  protection  to  the 
men.  It  was  shown,  too,  that  the  plaintiff  in  no  way  contributed  to  the 
accident.  Being  a  new  man,  he  followed  the  procedure  of  the  other 
workmen,  and  as  he  was  being  drawn  down  by  the  falling  seed  he  did 
all  he  could  to  save  himself.  He  used  ordinary  diligence  and  due  care, 
and  more  should  not  be  required  of  him.  The  defendant,  on  the  other 
hand,  should  have  known  that  it  was  only  a  question  of  time  when 
such  an  accident  would  happen.     Inasmuch  as  they  failed  to  warn 
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the  plaintiff  and  to  provide  proper  means  and  methods  of  access  and 
adequate  protection,  and  also  because  they  sent  down  the  laborers 
while  the  machinery  was  running  and  before  the  seed  around  the  leg 
was  suffidently  exhausted,  and,  furthermore,  because  they  failed  to 
have  a  leg  tender,  such  as  was  employed  at  other  places,  and  to  provide 
a  method  to  stop  the  machinery  quickly  in  case  of  accident,  the  de- 
fendant is  dearly  responsible.  In  view,  also,  of  the  plaintiffs  terrible 
injuries,  which,  after  six  years,  still  render  him  unable  to  earn  his 
living,  and  of  his  prolonged  suffering,  I  do  not  consider  the  verdict  ex- 
cessive. 

The  judgment  and  the  order  appealed  from  should  be  affirmed,  with 
costs.   All  concur. 


(122  App.  Div.  627.) 

In  re  O'SUIiUVAN. 

(Supreme  C!oart,  Ai^iellate  Division,  First  Department.    December  6,  1907.) 

I 

ATTOBNET  AltD  GUSNT— DlSBABMKHT  Or  ATTOBNET— GbODNDS. 

An  attorney  who  received  from  a  woman  $300,  to  obtain  the  release  of 
the  woman's  bnsband  from  prison,  agreeing  to  return  $250  of  tbe  money 
If  he  did  not  secure  a  pardon,  and  thereafter,  on  failing  to  obtain  tbe  par- 
don, refused  to  return  the  money,  and  appropriated  it  to  his  own  use, 
was  guilty  of  misconduct  reqairing  his  disbarment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  6,  Attorney  and  Client, 
H  55.  66.] 

Laughlin,  3.,  dissenting. 

Proceedings  to  disbar  Michael  O'SuUivan,  an  attorney.    Disbarred. 
Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN, CLARKE,  and  HOUGHTON,  JJ. 

Thomas  D.  Hewitt,  for  petitioner. 
Edward  Lauterbach,  for  respondent. 

INGRAHAM,  J.  Michael  O'SuUivan  was  admitted  to  practice  as  an 
attorney  and  counselor  at  law  in  July,  1896.  Some  time  after  his  ad- 
mission it  appears  that  he  was  appointed  a  deputy  fire  marshal  in  the 
dty  of  New  York,  and  in  the  performance  of  his  duties  he  made 
charges  against  one  Adolph  Meyer  for  setting  fire  to  a  tenement  house 
in  the  city  of  New  York.  Meyer  was  subsequently  indicted  by  the 
grand  jury,  pleaded  guilty,  and  was  sentenced  to  imprisonment  for 
20  years.  Subsequently  the  respondent  lost  his  position  in  the  office 
as  fire  marshal  and  was  appointed  deputy  tax  commissioner  of  the  city 
of  New  York.  While  deputy  tax  commissioner,  the  wife  of  Meyer 
applied  to  the  respondent  to  secure  the  rdease  of  her  husband.  The 
respondent  went  to  Sing  Sing  prison,  where  Meyer  was  confined,  and 
had  an  interview  with  him.  Shortly  after  this  visit  to  Sing  Sing, 
Meyer's  wife  again  called  on  the  respondent,  and  skid  that  she  had 
received  a  letter  from  her  husband  telling  her  to  call  upon  him ;  that 
she  had  $300  which  she  would  be  willing  to  pay  if  she  had  any  rea- 
sonable assurance  that  her  husband  could  be  pardoned.  Mrs.  Meyer^s 
testimony  is  that  the  respondent  first  suggested  to  her  that  she  should 
place  $300  in  money  that  she  then  had  in  his  hands,  and  that  he 


Digitized  by 


Google 


Sup.  Ct.)  IN  KB  O'SULLIVAN.  463 

would  get  her  a  lawyer;  that  after  conversation  with  her  brother-in- 
law  Mrs.  Meyer  went  to  the  respondent,  who  said  that  he  could  get 
her  husband  out;  that  she  then  gave  him  the  money,  and  he  gave  her 
the  following  receipt : 

"RecelTed  from  Mrs.  Emily  Meyer  $800  to  be  used  for  legal  services  In  pro- 
raring  the  discharge  from  State's  Prison  her  husband,  Adolph  Meyer,  $250 
to  be  returned  In  case  said  prisoner  Is  not  discharged. 

"[Signed]  Michael  D'SulliTan." 

The  respondent's  account  of  this  interview  was  that  the  woman 
told  him  that  she  was  willing  to  pay  the  $300  if  she  had  any  reason- 
able assurance  that  this  man  could  be  got  out  on  a  pardon ;  that  the 
respondent  told  her  that  he  was  a  deputy  tax  commissioner,  and  was 
not  practicing  law,  but  that  if  she  decided  on  paying  the  money,  and 
made  him  custodian  of  the  money,  he  would  secure  an  attorney  for  her 
in  the  matter;  that  she  conferred  with  somebody  and  then  came  back 
and  deposited  the  $300  with  him,  when  he  gave  her  the  foregoing  re- 
ceipt; that  it  was  agreed  that  he  was  to  engage  an  attorney  and  was 
to  pay  him  a  retainer  of  $50.  The  respondent  also  testified :  That  he 
did  engage  an  attorney,  and  paid  him  $50.  This  attorney  did  noth- 
ing in  tile  matter  of  securing  a  pardon  for  over  a  year,  when  he  died. 
The  respondent  then  tried  to  get  some  of  the  papers  from  him,  but 
finally  gave  it  up.  He  then  communicated  with  Mrs.  Meyer,  and  said 
tfat  he  would  have  to  get  another  attorney,  to  which  she  said :  "All 
right"  That  he  then  employed  another  attorney,  to  whom  he  paid 
^5.  This  other  attorney  did  nothing,  and  things  remained  in  this 
situation  until  the  spring  of  1905,  when  the  respondent  got  signatures 
to  a  petition  for  the  pardon  of  Meyer,  which  petition  was  presented  to 
the  Governor.  Subsequently  the  respondent  went  to  Albany  and  saw 
the  Governor  about  it,  but  the  application  for  a  pardon  was  denied. 
In  September,  1905,  Mrs.  Meyer  commenced  an  action  in  the  Mu- 
nicipal Court  of  the  City  of  New  York  to  recover  from  the  respondent 
$250  which  he  agreed  to  repay  to  her  in  case  no  pardon  was  granted. 
He  interposed  a  verified  answer  in  that  action,  in  which  he  alleged 
that  he  was  an  attorney  and  counselor  at  law,  and  that  he  was  em- 
ployed and  acted  as  an  attorney  at  law  in  the  matter  which  was  then, 
and  for  some  time  past  had  been,  pending,  and  still  was  undetermined, 
and  that  the  defendant  had  been  paid  by  the  plaintiff  a  sum  for  such 
services.  Upon  the  trial  of  that  action  the  defendant  was  called  and 
examined  as  a  witness,  and  testified  that  in  1903  the  plaintiff  brought 
$300  to  him  and  deposited  the  $300  with  him  and  engaged  his  serv- 
ices to  secure  the  discharge  of  Meyer  from  State's  Prison;  that  the 
understanding  at  the  time  of  the  deposit  was  that  he  was  to  use  $50 
of  the  money  for  his  services  and  keep  it  all  in  case  her  husband  was 
discharged.  Judgment  was  ordered  in  the  Municipal  Court  for  the 
plaintiff  against  3ie  respondent  for  the  sum  of  $250,  from  which  no 
appeal  was  ever  perfected;  but  the  plaintiff  in  that  action  was  unable 
to  collect  the  judgment.  Subsequently  these  facts  were  laid  before 
the  Bar  Association,  when  this  proceeding  was  instituted.  The  re- 
spondent claims  that  of  this  $300  he  paid  out  $75  to  these  two  attor- 
neys, but  he  does  not  deny  that  he  appropriated  the  balance  to  his  own 
use. 
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If,  as  he  now  claims,  he  was  not  retained  as  an'  attorney  at  law, 
but  was  a  simple  custodian  of  the  money,  it  seems  clear  that  he  mis- 
appropriated to  his  own  use  money  that  was  deposited  with  him  for 
the  specific  purpose  of  procuring  the  services  of  an  attorney  to  secure 
a  pardon  from  the  Governor,  and  that  he  committed  perjury  in  the 
Municipal  Court  action.  If  he  took  the  $300  from  this  woman  for  his 
services  as  an  attorney  to  procure  a  pardon  for  her  husband,  agreeing 
to  return  to  her  $250  in  case  he  was  not  successful,  and  immediately 
spent  the  $250,  refused  to  return  the  money  on  demand,  and,  after 
it  had  been  decided  that  he  was  liable  to  repay  it  to  her,  still  refused 
to  pay  it,  he  was  guilty  of  misconduct  which  requires  his  disbarment 

It  is  quite  clear  that,  under  the  circumstances  thus  disclosed,  the 
respondent  is  not  a  proper  person  to  be  a  member  of  the  bar.  His 
own  testimony  shows  that  he  lacks  both  integrity  and  truthfulness, 
and  with  such  a  character  he  should  not  be  continued  as  a  member  of 
the  bar. 

It  follows  that  the  report  of  the  referee  should  be  confirmed,  and 
the  respondent  disbarred. 

PATTERSON,  P.  J.,  and  CLARKE  and  HOUGHTON,  JJ.,  con- 
cur. 

LAUGHLIN,  J.  (dissenting).  The  specific  charge  upon  which 
the  disbarment  of  the  respondent  is  sought  is  that  he  converted  to  his 
own  use  the  sum  of  $250,  which  belonged  to  a  client;  but  the  facts 
with  respect  to  the  receipt  and  detention  of  the  money  and  the  pro- 
ceedings on  the  part  of  ttie  client  to  compel  repayment  are  set  forth. 
The  learned  referee  in  his  report  states  briefly  the  facts  he  deems  es- 
tablished by  the  evidence,  and  then  cites  Matter  of  Charles  Cohn, 
(Sup.)  101  N.  Y.  Supp.  84,  as  presenting  "a  somewhat  similar  state  of 
facts,"  and  concludes  as  follows : 

"BelieTlng  myself  to  be  controlled  by  this  decision,  I  have  no  option  bnt 
to  report  as  my  opinion,  upon  the  facts  of  this  case,  that  the  respondent 
should  be  disbarred." 

I  am  of  opinion  that  the  two  cases  are  clearly  distinguishable  on  the 
facts.  It  clearly  appeared  not  only  that  Cohn  misappropriated  his 
client's  money,  but  that  he  intentionally  concealed  the  facts  from  her 
by  misrepresentations  nearly  six  years,  and,  when  his  wrongdoing  was 
discovered,  he  denied  it,  and  claimed  ^e  right  to  retain  a  considerable 
part  of  the  money  in  payment  of  an  exorbitant  fee  charged  to  her, 
and  neither  made,  nor  offered  to  make,  restitution,  until  a  commitment 
for  contempt  of  which  he  had  been  adjudged  guilty  was  about  to  be 
executed.  Moreover,  in  answer  to  the  disbarment  proceedings,  Cohn 
asserted  the  false  claim  that  he  received  the  money  for  the  purpose  of 
investment,  gfave  false  testimony,  and  destroyed  checks  and  check 
book,  which  would  have  been  the  best  evidence.  In  the  case  at  bar, 
there  is  nothing  in  the  original  transaction  by  which  the  client  de- 
livered the  money  to  O'SuUivan  to  justify  criticism  or  warrant  sus- 
picion of  a  design  on  his  part  to  profit  by  it  personally.  Mrs.  Meyer 
delivered  the  money  to  O'Sullivan  on  the  17th  day  of  March,  1903, 
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and  he,  at  the  same  time,  without  request  or  suggestion  from  her,  de- 
livered to  her  a  receipt  reciting  tiie  substance  of  the  agreement  under 
which  he  received  it,  as  follows : 

"March  17th,  1903. 
"Received  from  Mrs.  Emily  Meyer  three  hmidred  dollars,  to  be  used  for  le- 
gal services  in  procuring  a  discharge  from  State's  Prison  of  her  husband, 
Adolpb  Meyer;    two  hundred  and  fifty  dollars  to  be  returned  in  caae  said 
prisoner  is  not  discharged. 
"$300.00  Michael  O'Sollivan." 

This  proceeding  is  based  upon  O'Sullivan's  failure  to  repay  the 
$250.  He  at  that  time  was  a  member  of  the  bar,  but  held  the  office 
of  deputy  tax  commissioner,  and  was  not  practicing  his  profession. 
Prior  thereto,  and  in  1897  he  held  the  office  of  fire  marshal,  and  as 
such  procured  the  arrest  of  the  husband  of  Mrs.  Meyer  for  arson. 
Meyer  pleaded  guilty,  and  the  court  imposed  the  maximum  period 
of  20  years'  imprisonment.  Mrs.  Meyer,  according  to  her  testimony, 
some  five  or  six  months  or  a  year  before  paying  the  money  to  O'Sul- 
livan,  called  on  him  at  the  instance  of  her  husband,  whom  he  had 
seen  while  visiting  Sing  Sing,  and  had  offered  to  aid  in  obtaining  a 
pardon,  to  sign  an  application  for  the  pardon  of  her  husband.  She 
testified  that  he  signed  the  application,  and  she  took  it  to  Attorney 
Coleman,  who  asked  $300  for  his  services  in  presenting  it,  "lose  or 
gain,"  and  later  wrote  her  that  he  could  not  take  the  case  for  less  than 
$400 ;  that  she  could  not  pay  more  than  $300,  and  she  reported  these 
facts  to  O'SuUivan,  who  suggested  that  she  place  the  $300  in  his  hands, 
and  that  he  get  a  lawyer,  and,  after  consulting  with  her  brother,  she 
and  he  called  on  O'Sullivan  two  days  later  and  "made  an  agreement 
with  him."  Her  only  testimony,  however,  with  respect  to  any  other 
agreement,  is  that  O'Sullivan  said  that  he  could  get  her  husband  out, 
and  suggested  that  she  "give  him"  the  $300  which  Coleman  at  first 
wanted,  and  she  "paid  him  the  $300"  two  days  later,  without  any- 
thing further  being  said,  and  he  gave  her  the  receipt  which  the  learned 
counselor  for  the  petitioner  concedes  constitutes  the  agreement  upon 
the  violation  of  which  professional  conduct  is  predicated.  Mrs.  Meyer 
had  many  interviews  with  O'Sullivan  concerning  the  progress  that 
was  being  made  with  the  application  for  the  pardon  of  her  husband, 
and  finally,  after  he  had  informed  her  of  the  death  of  the  first  attor- 
ney employed,  to  whom,  as  she  knew,  he  had  paid  $50,  and  that  he 
had  withdrawn  the  matter  from  the  hands  of  another  attorney  to 
whom,  with  her  knowledge,  he  had  paid  $25,  and  had  taken  personal 
charge  of  it  and  had  presented  the  application  and  a  petition,  signed 
by  from  30  to  100  people,  to  Governor  Higgins,  who  had  it  under  con- 
sideration, she  demanded  repayment  of  the  $250,  and  in  1905  brought 
an  action  against  him  in  the  Municipal  Court  for  converting  it,  and 
obtained  judgment  on  September  25,  1905,  for  the  full  amount  which 
he  has  paid  pending  this  proceeding,  after,  however,  taking  an  appeal 
from  the  judgment. 

It  was  understood  at  the  outset  that  the  respondent  was  to  employ 

another  attorney  to  help  him,  and  that  he  was  not  to  take  an  active 

part,  owing  to  his  connection  with  the  prosecution  of  Meyer  and  to 

his  (^dal  position.    With  the  approval  of  his  client,  he  employed  one 
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Cherry,  an  attorney,  to  take  active  charge,  and  paid  $50  of  the  $300 
to  him  as  a  retainer  during  the  same  month  that  he  received  the  money 
from  Jjer.  Cherry  died  about  one  year  thereafter,  without  having 
filed  an  application  for  a  pardon,  and  the  fruits  of  his  labors,  if  any, 
could  not  be  found  or  utilized.  O'Sullivan  then,  according  to  his 
testimony,  which  stands  uncontradicted,  with  the  knowledge  and  ap- 
proval of  Mrs.  Meyer,  employed  one  Curtin,  an  attorney,  and  paid  him 
$25  as  a  retainer.  In  the  fall  of  1904,  O'Sullivan  was  not  satisfied  with 
Curtin's  progress  in  the  matter,  and  he  prepared  an  application  for  the 
pardon  and  a  petition,  and  obtained  many  signatures,  but  concluded 
to  defer  presenting  it  until  the  newly  elected  (S>vemor  took  office,  and 
early  in  Governor  Higgins'  term  he  had  the  application  and  petition 
filed,  and  later  on  went  personally  to  Albany  and  presented  the  mat- 
ter to  the  Governor  and  to  Pardon  Clerk  Joyce,  and  notified  his  client 
that  it  would  receive  executive  attention  after  the  executive  action 
on  legislation  for  the  session  of  1905  was  finished.  Shortly  thereafter, 
and  before  the  application  had  been  acted  upon  by  Gov.  Higgins,  she 
demanded  repayment  of  the  money  and  brought  the  action  against 
him  for  conversion. 

There  was  evidence  before  the  Mui ! jipal  Court — ^which  was  contro- 
verted, however,  by  the  testimony  of  O'Sullivan — ^that  he  undertook 
to  obtain  the  discharge  of  Meyer  within  eight  months  or  to  return  the 
money,  and  this  is  doubtless  the  evidence  upon  which  the  court  adjudg- 
ed that  he  had  converted  the  money.  It  is  not,  however,  charged  in 
this  proceeding  that  he  agreed  to  obtain  the  pardon  within  any  par- 
ticular time,  and  no  evidence  tending  to  show  that  he  did  was  offered. 
Moreover,  that  theory  of  tlie  case  is  expressly  disclaimed  in  the  points 
filed  by  the  learned  counsel  prosecuting  the  charges.  After  the  rendi- 
tion of  the  judgment  in  the  Municipal  Court,  and  before  this  proceed- 
ing was  instituted,  the  application  for  pardon  was  denied,  or  knowl- 
edge of  its  denial  was  then  first  acquired  by  O'Sullivan. 

It  appeared  by  the  testimony  of  O'Sullivan,  elicited  on  cross-exam- 
ination, that,  instead  of  holding  the  balance  of  the  $300  intact,  he 
mingled  it  with  his  funds  and  used  it  for  his  own  purposes.  That 
would  doubtless  constitute,  even  in  the  circumstances  of  this  case, 
professional  misconduct;  but  it  would  not  constitute  conversion  until 
a  demand  by  the  client  for  a  return  of  the  money  and  refusal  to  com- 
ply therewitfi.  Moreover,  the  charge  is  not  that  he  used  it,  but  that  he 
was  guilty  of  conversion  in  failing  to  repay  it  to  his  client  on  demand. 
There  was  no  demand  upon  the  attorney  for  a  return  of  the  money  after 
the  application  for  a  pardon  was  denied.  The  Iraig  dday  in  prosecuting 
the  application  for  the  pardon  has  not  been  satisfactorily  explained. 
A  proper  sense  of  professional  duty  should  have  stirred  the  attorney 
to  greater  activity  and  diligence  in  executing  the  task  which  he  under- 
took, and  his  failure  in  this  regard  deserves  censure.  It  is  to  be  borne 
in  mind,  however,  that  he  is  not  charged  with  fraud  in  entering  into 
the  agreement,  evidenced  by  the  receipt,  under  which  he  received  the 
money,  and  that  was  not  rescinded,  nor  was  his  emplo)mient  terminat- 
ed, before  he  was  sued  in  conversion.  While  the  agreement  stood  un- 
rescinded  and  without  any  demand  or  notice  requiring  him  to  perfonn 
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the  services  within  a  specified  time,  it  is  not  clear  that  there  could 
be  any  liability  for  conversion  of  the  money,  before  denial  of  the  ap- 
plication  for  pardon,  excepting,  of  course,  on  the  theory  that  he  un- 
dertook to  obtain  the  pardon  within  a  specified  time,  as  was  alleged 
in  the  amended  complaint  in  the  Municipal  Court. 

It  cannot  be  said,  I  think,  in  view  of  all  the  circumstances  with  re- 
spect to  the  employment  of  other  attorneys,  that  such  a  long  period 
of  time  had  elapsed  for  the  performance  of  the  services  that  as  mat- 
ter of  law  he  was  obliged  forthwith  to  return  the  money  on  demand. 
Nor  do  I  tmderstand  that  the  attorney  is  here  concluded  by  the  judg- 
ment in  the  Municipal  Court.  That  judgment  could  not,  in  my  opinion, 
be  sustained  on  the  evidence  presented  here,  owing  to  the  absence  of 
evidence  that  the  attorney  undertook  to  obtain  the  pardon  within  eight 
months,  which  is  highly  improbable  and  was  fairly  met  by  the  receipt, 
which  contains  no  such  condition,  by  the  original  complaint  in  the  Mu- 
nicipal Court  from  which  it  was  omitted,  and  by  the  fact  that  her  hus- 
band had  still  16  years  to  serve,  from  whidi  it  may  fairly  be  inferred 
that  both  he  and  his  wife  were  quite  as  solicitous  about  this  freedom 
for  the  remaining  15  years  and  4  months,  as  for  those  8  months.  It 
may  also  be  observed  that  the  client,  in  her  testifnony  in  this  proceed- 
ing, failed  to  state,  as  she  did  in  narrating  the  conversations  in  the 
Municipal  Court,  that  there  was  a  limitation  of  eight  months  as  the 
period  within  which  the  pardon  was  to  be  procured,  and,  on  being 
specifically  interrogated  on  that  point,  testified  that  nothing  was  said 
at  or  before  the  time  the  money  was  paid  concerning  the  time  within 
which  the  pardon  was  to  be  procured.  An  attorney  may  only  be  dis- 
barred upon  sufficient  formal  diarges  duly  proved  under  the  ccMnmon- 
law  rules  of  evidence,  on  a  hearing  of  which  he  has  had  due  notice,  and 
the  court  is  confined  to  the  charges  upon  which  he  has  been  put  upon 
trial  In  re  Eldridge,  82  N.  Y.  161,  37  Am.  Rep.  558 ;  In  re  An  Attor- 
ney, 83  N.  Y.  164.  A  disbarment  proceeding  is  penal  in  its  nature,  as 
it  may  deprive  the  attorney  for  life  of  earning  a  livelihood  in  a  profes- 
sion and  calling  to  prepare  for  which  he  has  spent  much  time  and 
money,  and  to  which  he  has  been  duly  admitted  (Matter  of  An  Attor- 
ney, 1  Hun,  329),  and  upon  that  theory  it  has  been  held  that  the  par- 
ticular misconduct  charged  must  be  proved  beyond  a  reasonable  doubt 
(In  re  Mashbir,  44  App.  Div.  632,  60  N.  Y.  Supp.  451) ;  but  doubt- 
less  that  rule  should  be  confined  to  a  charge  involving  a  crimen  A. 
judgment  in  a  civil  action  is  no  evidence  of  the  facts  therein  adjudi- 
cated against  the  defendant  in  a  criminal  prosecution  for  the  reasoni 
that  the  rule  of  reasonable  doubt  does  not  obtain  in  civil  actions.  1 
Freeman  on  Judgments,  319a;  2  Wharton  on  Evidence,  §§  776,  777;; 
2  Black  on  Judgments,  §  529 ;  Riker  v.  Hooper,  35  Vt.  457,  82  Am^ 
Dec  646. 

The  judgment  in  the  Municipal  Court  was  recovered  under  the  rule 
of  prepon&rance  of  evidence,  which  obtains  in  civil  actions  even  to 
recover  a  penalty,  or  involving  criminal  acts,  with  the  qualification,  as- 
to  acts  constituting  a  crime,  that,  if  they  be  susceptible  of  an  innocent 
construction,  the  defendant  must  be  given  the  benefit  of  that  construc- 
tion. Kurtz  V.  Doerr,  86  App.  Div.  507,  83  N.  Y.  Supp.  736,  affirmed* 
180  N.  Y.  88,  72  N.  E.  926,  106  Am.  St.  Rep.  716;  Serra  v.  Brooklyn. 
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Heights  R.  Co.,  95  App.  Div.  169,  88  N.  Y.  Supp.  500;  Wood  v. 
Wyeth,  106  App.  Div.  24,  94  N.  Y.  Supp.  360.  The  judgment  in  the 
Municipal  Court  was  admissible  in  this  proceeding,  for  the  effect  upon 
the  public  of  its  recovery  against  the  attorney  is  an  item  to  be  consid- 
ered in  determining  whether  he  is  a  fit  man  to  retain  a  license  to  prac- 
tice. McCarthy's  Case,  43  Mich.  71,  51  N.  W.  963 ;  Fairfield  County 
Bar  V.  Taylor,  60  Conn.  11,  22  Atl.  441,  13  L.  R.  A.  767.  It  is  quite 
clear,  however,  I  think,  that  it  is  not  conclusive  upon  the  attorney,  and 
that  he  is  at  liberty  to  explain  it,  and  that  it  is  our  duty  to  determine 
upon  all  of  the  evidence  presented  here  whether  it  has  been  clearly 
shown  by  a  fair  preponderance  of  the  evidence  that  he  is  guilty  of  the 
charge  of  having  converted  the  money.  Matter  of  Darmstadt,  35 
App.  Div.  285,  65  N.  Y.  Supp.  22;  4  Cyc.  915. 

There  are  some  inconsistencies  in  the  position  and  claims  of  the  at- 
torney from  time  to  time,  and  in  his  testimony ;  but,  as  he  is  not  now 
upon  trial  for  them,  they  may  only  be  taken  into  consideration  in  de- 
termining the  punishment  after  his  conviction  of  some  charge  upon 
which  he  iS  upon  trial.  I  am  of  opinion  that  the  specific  charge  of 
conversion  should  not  be  deemed  sustained  by  the  evidence,  but  it  does 
not  follow  that  the  proceeding  should  be  ciismissed.  Although  con- 
version is  charged,  yet  the  facts  relating  to  the  entire  conduct  of  the 
respondent  with  respect  to  this  transaction  are  set  forth,  and  profes- 
sional misconduct  is  charged  broadly  thereon.  There  is  no  evidence  of 
deception  or  dishonesty  on  the  part  of  the  attorney  in  his  relations 
with  his  client;  but  for  failing  to  preserve  her  money  intact,  and  to 
exercise  greater  diligence  in  causing  the  presentation  of  the  applica- 
tion for  the  pardon,  and  for  failing  to  return  the  unused  balance  of 
the  fund  to  her  promptly  upon  learning  that  the  application  for  the 
pardon  had  been  denied,  he  should  be  disciplined  by  suspending  him 
'from  practice  for  the  period  of  six  months. 


MOTOR  BOAT  FUB.  CO.  v.  MOTOR  BOATING  CO. 
(Supreme  Court,  Special  Term,  New  Tork  Countjr.    December  6,  1007.) 

1.  TBADB-NaMKS— iNFKINOEiaNT— TiafPOBABT  INJUNCTION. 

Plaintiff,  a  publisher  of  a  publication  called  the  "Motor  Boat,"  sought  to' 
Restrain  defendant  from  publishing  a  magazine  called  the  "Motor  Boating 
Magazine."  The  expression  "Motor  Boat"  was  a  properly  descriptive 
and  generally  accepted  designation.  The  two  publications  were  of  the 
same  dimensions,  but  the  coloring  and  general  design  of  the  covers  were 
so  different  that  no  one  could  mistake  the  one  publication  for  the  other. 
The  circulars  of  defendant  stated  that  its  publication  was  new.  The 
form  of  the  subscription  cards  by  both  were  In  their  general  features 
common  to  a  great  many  other  business  concerns.  Held,  that  plaintiff 
was  not  entitled  to  a  temporary  injunction  to  restrain  defendant  during 
the  pendency  of  the  action  from  publishing  or  selling  Its  magazine. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  $  108.] 

2.  Saiik. 

A  publisher  of  a  pablication  called  "Motor  Boat"  is  not  entitled  to  a 
temporary  Injunction  to  restrain  a  foreign  corporation  from  publishing 
a  magazine  called  "Motor  Boating  Magazine,"  on  the  ground  that  the 
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corporation  bas  not  compiled  with  Corp.  Laws,  ({  16,  16,  16a  (Birdseye's 
Rev.  St  [3d  Ed.]  pp.  727-729),  because  it  had  not  obtained  a  certificate 
anthorlzlng  It  to  do  business  In  the  state. 

Acticm  by  the  Motor  Boat  Publishing  Company  against  the  Motor 
Boating  Gmipany.    On  motion  for  a  temporary  injunction.     Denied. 

Hugo  H.  Ritterbusch,  for  the  motion. 

Robert  B.  Gray  (Rollin  M.  Morgan  and  Arthur  L.  Marvin,  of  coun- 
«el),  opposed. 

GIEGERICH,  J.  The  plaintiflf  seeks  to  enjoin  the  defendant  dur- 
ing the  pendency  of  the  action  from  publishing  or  selling  a  proposed 
magazine  to  bear  the  name,  "Motor  Boating,"  or  any  publication  what- 
soever bearing  the  name  "Motor  Boat"  or  "Motor  Boating,"  or  any 
name  simflar  to  or  an  imitation  of  the  name  "Motor  Boat,"  and  from 
doing  any  business  in  the  state  of  New  York  because  of  its  failure  to 
comply  with  sections  15,  16,  and  16a,  Birdseye's  Rev.  St.  (3d  Ed.)  pp; 
727-729  of  the  corporation  laws  of  the  state  of  New  York,  in  that  be- 
ing a  foreign  corporation,  the  defendant  has  not  procured  the  necessary 
certificate  to  do  business  in  this  state. 

.  The  theory  of  the  plaintiff's  claim  to  the  exclusive  use  of  the  expres- 
sion "Motor  Boat"  in  the  title  of  any  publication  is  based  upon  the 
fact  that  the  plaintiff  has  used  such  title  continuously  since  April,  1904. 
The  opposing  affidavits  show  that  the  expression  "motor  boat"  to  des- 
ignate boats  propelled  by  a  motor  had  come  into  general  use  prior  to 
the  date  when  the  plaintiff  began  its  publication,  and  that  some  maga- 
zines previous  to  that  date  conducted  a  regular  department  under  the 
fitle  "The  Motor  Boat."  Although  this  is  contradicted  by  the  replying 
affidavits,  I  think  the  evidence  is  in  favor  of  the  defendant  on  this  issue, 
and  it  is  apparent  that  whatever  influence  the  plaintiff's  publication 
may  have  had  in  promoting  the  use  of  the  term  "motor  boat"  in  place 
of  "power  boat"  or  "automobile  boat,"  or  "auto  boat,"  or  any  of  the 
other  terms  first  used  to  designate  such  craft,  was  only  one  of  a  num- 
ber of  contributing  causes,  and  that  the  change  took  place  at  about  the 
same  time  and  owing  to  the  same  influence  that  brought  about  the 
general  adoption  of  me  similar  expressions  "motor  cycle"  and  "motor 
car."  In  deciding  the  case,  therefore,  it  must  be  taken  as  established 
that  the  expression  "motor  boat"  is  a  properly  descriptive  and  gener- 
ally accepted  designation. 

Such  being  the  fact,  it  is  difficult  to  see  what  warrant  the  -plaintiff 
or  any  one  else  would  have  for  claiming  such  broad  privileges  witli 
respect  to  the  term.  It  is  shown  in  the  opposing  affidavits  that,  where 
a  title  of  the  character  in  question  is  adopted,  it  is  quite  usual  that  two 
or  three  magazines  with  similar  titles  are  published.  For  instance, 
'The  Automobile,"  "Automobile  Magazine,"  and  "Automobile  Topics" 
are  three  distinct  publications  in  that  line.  Another  illustration  is 
found  in  the  case  of  the  engineering  publications ;  there  being  an  "En- 
gineering Marazine,"  "Engineering  News,"  "Engineering  Record," 
"Engineering  Review,"  and  "Engineering  Index,"  and  others.  The 
defendimt  announces  that  its  intention  is  to  add  the  word  "magazine," 
making  the  name  of  its  publication  "Motor  Boating  Magazine."    That 
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being  done,  I  can  see  no  seriotis  danger  that  the  public  will  be  misled, 
and  that  the  mail  of  the  two  publications  will  be  confused,  or  that  any 
other  form  of  confusion  will  arise  any  more  than  is  likely  to  happen 
in  the  case  of  publications  in  other  lines  of  somewhat  similar  names, 
such  as  the  ones  instanced  above. 

In  the  present  instance,  the  circulars  and  announcements  sent  out  by 
the  defendant  company  are  entirely  frank  and  plain,  and,  indeed,  em- 
phatic, in  showing  that  the  defendant's  publication  is  an  entirely  ne\r, 
one  that  is  just  being  launched.  With  respect  to  the  form  of  subscrip- 
tion cards  of  whidi  complaint  is  made,  it  is  shown  satisfactorily  that 
the  form  of  card  used  by  both  companies  is  in  its  general  features  one 
c(»nmon  to  a  great  many  other,  business  concerns.  Keeping  that  fact 
in  mind,  it  does  not  impress  me  that  the  card  adopted  by  the  defendant 
is  unduly  similar  to  that  used  by  the  plaintiff,  do  far  as  concerns  the 
general  appearance  of  the  two  publications,  it  is  true  that  they  are  of 
tiie  same  dimensions;  but  it  is  also  shown  that  those  dimensions  are 
•common  to  many  publications.  The  coloring  and  general  design  of 
the  covers  is  so  different  that  nobody  could  ever  mislake  the  one  publi- 
-cation  for  the  other. 

Coming  now  to  the  branch  of  the  motion  which  seeks  to  enjoin  the  de- 
fendant from  doing  business  on  the  ground  that  it  has  not  obtained  a  cer- 
tificate authorizing  it  to  do  business  within  the  state,  I  have  been  unable, 
after  such  search  as  time  has  permitted  me  in  tiie  absence  of  cita- 
tions in  the  briefs,  to  find  any  case  in  point.  The  only  authority  which 
seems  to  have  dealt  with  the  question  at  all  is  American  Tartar  Co.  v. 
Am.  Tartar  Co.,  67  App.  Div.  411,  68  N.  Y.  Supp.  236,  where  a  foreign 
corporation,  after  doing  business  in  this  state  for  a  considerable  time 
without  acquiring  authority  to  transact  business  here,  sought  to  re- 
strain a  domestic  corporation  subsequently  organized  which  adopted 
the  same  name  without  knowledge  of  the  existence  of  the  foreign 
corporation.  The  court  denied  the  motion,  but  nowhere  in  the  opinion 
delivered  was  it  intimated  that  the  foreign  corporation  delinquent  in 
the  respect  indicated  was  without  any  standing  to  claim  the  protection 
of  our  courts  if  it  had  presented  a  meritorious  case  in  other  respects ; 
the  decision  being  based  upon  the  ground  that  the  domestic  company 
had  proceeded  in  good  faith  and  wiBiout  knowledge  of  the  prior  exist- 
ence of  the  foreign  corporation.  The  statute  in  question,  in  section  15 
thereof,  provides  the  penalty,  and  a  very  severe  one,  for  failure  to  se- 
cure authority  to  do  business  in  this  state,  and,  in  the  absence  of  de- 
cisions on  the  point,  I  am  not  disposed  to  go  to  the  extreme  which 
the  plaintiff  desires  in  this  case. 

Ine  motion  should  be  denied,  with  $10  costs. 
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BAINBRIDOB  et  al.  ▼.  HARRIS  et  al. 
(Saprone  Conrt,  Appellate  Division,  Second  Department    December  5,  1907.) 

Pastkkbshif— Dissolution— AocoTTNTiRa. 

Evidence,  In  an  action  for  an  acconntlng  between  snrvlTlng  partners 
and  the  representatives  and  legatees  of  the  deceased  partner,  held  suffi- 
cient to  sbpw  that  the  interest  of  the  deceased  partner  in  the  capital  of  the 
firm  was  only  $30,000. 

Hooker,  J.,  dissenting: 

Appeal  frcwn  Special  Term,  Kings  County. 

Action  by  Henry  C.  Bainbridge  and  others  against  Maria  Louise 
Harris,  executrix,  and  others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.   AfKrmed. 

Ctiarles  T.  Bainbridge  died  In  the  year  1880.  He  was  engaged  with  another 
in  the  business  of  manufacturing  paper  goods.  Upon  bis  death,  and  in  that 
same  year,  bis  widow  Hannah  Maria  Bainbridge,  and  two  of  his  sons,  Henry 
C.  and  Richard  W.,  entered  Into  copartnership  to  carry  on  the  same  busi- 
ness. The  mother  put  In  all  of  the  capital,  namely,  the  odds  and  ends  of 
the  father's  business,  and  $6,200  In  cash.  The  interest  of  the  partners  in 
the  capital  and  in  the  profits  was  fixed  at  50  per  cent,  for  the  mother,  26 
per  cent,  for  one  of  the  sons  and  24  per  cent,  for  the  other.  The  partnership 
agreement  was  not  In  writing.  The  partnership  continued  to  January  1,  1884, 
when  they  entered  Into  a  new  partnership  agreement  In  writing  and  dated 
that  day.  Its  term  was  fixed  at  ten  years.  It  stated  the  capital  of  each  to 
be,  that  of  the  mother  $15,860.08,  of  Henry  C.  $4,225.75  and  of  Richard  W. 
$3,671.37,  the  amotmts  to  the  credit  of  each  shown  by  the  firm's  books  at 
that  time.  It  provided  that  she  might  draw  $3,000  and  each  of  the  sons 
$2,000  a  year  as  salaries;  that  at  the  end  of  every  two  years  the  salaries 
should  be  readjusted  according  to  the  condition  of  the  business ;  that  profits 
were  to  be  divided  one  third  to  each  at  the  end  of  each  year,  and  losses 
borne  in  the  same  proportion ;  and  that  If  the  partnership  should  be  wound 
np  each  partner  should  receive  after  payment  of  the  debts  the  amount  to 
bis  or  her  credit  on  the  books,  and  one  third  of  any  sum  remaining. 

At  the  expiration  of  the  said  term  of  ten  years,  viz.,  on  December  31, 
1898,  the  partnership  business  continued  without  any  change  or  new  agree- 
ment On  January  1,  1885,  the  books  exhibited  the  total  amount  to  the 
credit  of  each  partner  to  be,  that  of  the  mother  $28,987.54,  of  Henry  O. 
$24,638.86  and  of  Richard  W.  $22,099.04,  the  increase  being  by  credits  from 
time  to  time  of  undrawn  profits. 

The  said  mother  died  testate  on  August  26,  1903,  aged  eigbty^ree  years. 
The  partnership  had  continued  up  to  her  death.  She  never  took  part  in  the 
management  of  the  business  but  left  It  to  her  said  two  sons.  This  action 
Is  by  her  said  two  sons  against  her  execntor,  her  two  surviving  daughters, 
her  other  surviving  son,  the  two  children  of  a  deceased  son,  the  seven  chil- 
dren of  a  deceased  daughter,  and  the  executors  of  the  said  daughter,  com- 
prlshig  all  of  her  heirs  at  law  and  next  of  kin,  they  all  being  the  children 
and  grandchlldroi  of  herself  and  her  said  deceased  husband,  Charles  T. 
Bainbridge.  By  her  will  she  left  her  estate  to  her  children,  and  the  chil- 
dren of  her  deceased  children,  share  and  share  alike,  per  stirpes,  except  that 
the  share  of  her  daughter  Lucy  was  to  be  at  least  $10,000,  and  that  she  left 
nothing  to  her  two  sons,  her  partners,  saying  In  her  will  that  she  made 
no  provision  for  them  for  the  reason  that  she  had  already  provided  for  them 
by  giving  to  each  of  them  a  sufficient  Interest  In  the  said  partnership  bu^- 
ness.  The  will  was  dated  March  6,  1887,  a  codicil  January  10,  1889,  and  a 
second  codicil  February  8,  1892.  It  was  admitted  by  the  plaintiffs  on  the 
trial  that  If  the  said  written  partnership  continued  up  to  the  mother's  death 
her  share  of  capital  then  was  at  least  $60,000. 

The  complaint  alleges  that  "at  or  about  the  end  of  the  year  1895"  the 
partners  made  an  agreement  "whereby  the  capital  Interest  of  Hannah  Maria 
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Balnbrldge  therein"  (In  the  copartnership)  "was  ascertained  and  agreed  to 
be  and  was  fixed  at  the  snm  of  abont  $^,000,  while  the  remainder  of  the 
capital  and  assets  of  the  said  bnalness  was  ascertained  and  agreed  to  belong 
to  the  two  said  plaintiffs  Henry  C.  Balnbrldge  and  Richard  W.  Baln- 
brldge,"  and  "that  thereafter  the  capital  Interest  of  the  said  Hannah  Maria 
Balnbrldge  in  the  Bald  business  and  assets  so  long  as  the  same  might  l>e 
continued  by  them  as  C(^artner8  should  be  limited  to  and  continue  at  the 
sum  of  $30,000,  and  her  share  of  any  profits  made  should  be  limited  to  the 
sum  of  $2,500  a  year" ;  excepting  that  for  the  year  1896  she  should  receive 
one  third  of  the  profits  In  addition  to  the  said  sum  of  $2,500,  after  the  said 
sons  had  each  drawn  for  that  year  $7,000  and  for  the  year  1897  the  same 
after  they  had  each  drawn  $9,000.  The  bill  of  partlcalars  furnished  by 
the  plaintiffs  states  that  the  said  contract  was  oral. 

The  prayer  of  the  complaint  is  (in  substance)  that  It  be  adjudged  that  the 
interest  of  the  said  mother  In  the  said  partnership  assets  Is  $30;000  (and 
$1,000  of  undrawn  profits),  and  that  upon  payment  of  the  same  to  her  ex- 
ecutor by  the  plaintiffs  the  said  copartnership  assets,  real  and  personal,  be 
freed  of  all  claim,  trust  or  equity  of  her  estate  or  of  the  defendants  In  or  to 
the  same. 

The  executrix  of  the  said  mother's  will,  her  daughter  Maria  Louise,  did  not 
answer  either  as  executrix  or  Individually,  nor  did  the  other  daughter  Lucy 
Anna  Balnbrldge,  nor  the  son  Charles  Edward  Balnbrldge.  Only  the  chil- 
dren of  the  two  deceased  children  (who  were  a  son  and  a  daughter),  and 
the  executor  of  the  said  deceased  daughter,  answered. 

Argued  before  HIRSCHBERG,  P.  T.,  and  JENKS,  HOOKER. 
RICH,  and  GAYNOR,  JJ. 

Alfred  A.  Wheat  (Gilbert  H.  Montague  and  William  S.  Woodhull, 
on  the  brief),  for  appellants  Carleton  Bainbridge  and  Sherman  Bain- 
bridge. 

William  Byrd  (Robert  L.  Harrison,  on  the  brief),  for  appellants 
John  C.  McKennie  et  al. 

Albert  G.  McDonald,  for  respondents. 

GAYNOR,  J.  The  question  of  fact  tried  was  what  was  the  part- 
nership agreement  between  the  mother  and  her  two  sons:  when  she 
died  in  1903.  The  partnership  books  showed  that  since  1895  her 
share  of  the  capital  remained  constant  at  $30,000,  and  that  she  re- 
ceived each  year  only  $2,600  as  her  share  of  the  profits,  all  increase  of 
capital  and  all  the  rests  of  the  profits  being  meanwhile  credited  to  her 
sons.  This  course  of  dealing  among  the  partners  would  be  controlling 
evidence  of  the  status  and  interest  of  each  in  the  absence  of  any  other 
evidence.  But  she  did  not  participate  in  the  management  of  the  busi- 
ness, but  left  it  to  her  sons.  It  is  therefore  argued  that  the  contents 
of  the  books  did  not  bind  her,  as  would  otherwise  have  been  tiie  case. 
Against  this  it  was  shown  that  annual  and  monthly  statements  were 
regularly  made  out  from  the  books  and  given  to  her  showing  the  cap- 
ital interest  and  profits  of  each  as  stated  above.  These  statements 
were  found  among  her  papers  after  her  death.  Two  of  her  daugh- 
ters also  testified  that  they  had  seen  her  read  these  statements,  and 
that  she  had  told  them  that  her  capital  interest  in  the  partnership  was 
$30,000  and  her  income  therefrom  $2,500  a  year,  and  were  to  remain 
so,  by  agreement  with  her  said  sons.  All  of  this  suffices  to  show  that 
the  books  correctly  showed  the  relation  and  interests  of  the  partners, 
and  that  therefore  the  written  partnership  agreement  made  on  Janu- 
ary 1,  1884,  to  continue  for  ten  years,  and  whidi  continued  for  two 
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years  longer,  as  the  partaership  books  showed,  had  been  superseded 
by  a  new  arrangement  at  tiie  beginning  of  1896.  The  hocks  showed 
that  she  had  about  $30,000  to  her  credit  at  that  time,  that  theretofore 
the  prc^ts  had  been  divided  equally  among  the  partners,  and  that  her 
capital,  like  that  of  her  sons,  had  been  increased  almost  every  year  by 
undrawn  profits  of  the  business  placed  to  her  credit.  This  course  of 
business  ceased  at  the  end  of  1895,  and  was  succeeded  by  the  course 
stated  above.  During  the  time  the  written  partnership  agreement  was 
in  operation,  annual  and  monthly  statements  were  given  to  her  like 
those  given  to  her  after  1895.  This  series  of  statements  for  nineteen 
years,  viz.,  from  January  1,  1884,  informed  her  fully  of  the  changing 
interest  of  each  partner  in  the  capital  and  profits  as  shown  by  the  boola 
from  time  to  time. 

It  was  not  unconscionable  or  unreasonable  that  at  the  age  of  sev- 
enty-three the  mother  should  allow  all  future  increase  in  the  business 
to  go  to  her  two  sons  .upon  whose  efforts  it  depended,  and  that  she 
should  be  content  in  the  retirement  of  her  old  age  with  over  eight 
per  cent,  return  on  the  capital  which  she  had  accumulated  by  the  in- 
dustry and  fidelity  of  her  sons  and  allowed  to  remain  in  the  business. 
It  was  impossible  because  of  her  death  for  any  direct  oral  evidence  to 
be  given  by  the  sons  of  the  making  of  the  new  arrangement,  but  the 
other  evidence  sufficed  to  enable  the  learned  trial  Judge  to  find  that  it 
was  made. 

There  is  a  class  of  cases,  i.  e.,  of  attempts  to  get  the  property  of 
persons  after  their  death  by  means  of  alleged  oral  agreements  with 
them,  which  are  looked  upon  with  disfavor  and  suspicion  by  the 
courts,  and  against  which  there  is  a  presumption  at  the  outset,  instead 
of  their  being  approached,  like  other  cases,  with  a  neutral  mind ;  but 
this  case  after  all  is  hardly  of  it.  And  if  it  be  deemed  to  be,  such  pre- 
sumption was  removed,  and  the  case  fairly  proved.  That  the  new  ar- 
rangement was  not  put  in  writing  is  a  fact  to  consider,  but  it  is  not  con- 
trolling. The  partnership  agreement  for  the  first  three  years,  viz.,  from 
1880  to  1884,  was  not  in  writing. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

JENKS  and  RICH,  JJ.,  concur.  HOOKKR,  J.,  dlasenta.  HIRSCHBERG, 
P.  J.,  not  voting. 


THOMAS  V.  RODDY  et  al. 

(Snpieme  Court,  AKMllate  Division,  First  Department    December.  6,  1907.) 

L  Barkbuptct— Absignmbntb— OoNSTKTjonvB  Fraud. 

A  transfer  of  property,  made  by  a  bankrupt  within  four  montbs  prior 
to  the  filing  of  a  bankruptcy  petition  against  him.  Is  a  constructive  ^ud 
on  Bankr.  Afit  July  1,  1S98,  c.  541,  30  Stat  S44  [U.  d.  Comp.  St  1901,  p. 
84181,  In  that  It  Interferes  with  the  control  of  the  bankrupt's  property 
by  the  court  of  bankruptcy,  and  prevents  the  due  operation  of  the  act 
[Ed.  NotBii — ^For  cases  In  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  IS  261- 
268.] 
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2.  Sakb— PBEsmiFTioii  OF  Fbaud— Bahkbuft'b  Intent. 

Under  Bankr.  Act  Jnly  1,  1898,  c.  541,  J  C7e,  80  Stat  B64  [U.  S.  Comp. 
St.  1901,  p.  8449],  avoiding  transfers  made  witbin  four  monttis  prior  to 
the  filing  of  a  petition  in  bankruptcy,  and  resting  title  to  such  property  In 
the  bankrupt's  trustee  for  the  benefit  of  creditors,  transfers  within  sacb 
section  are  preERuned  to  be  fraudulent,  regardless  of  the  bankrupt's  pur- 
pose or  intoit  in  making  them. 

[Ed.  Note; — ^For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  {  2S2.] 

3.  Sake— Pbofebtt  Fbaudui.xntlt  O^ianbfebbkd— Riqht  of  Tbusteb. 

Bankr.  Act  July  1,  1898,  c.  1541,  J  67e,  80  Stat.  664  [U.  S.  Comp.  St  1901. 
p.  3449],  avoids  transfers  made  within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy,  and  transfers  title  to  the  property  to  the  bank- 
rupt's trustee.  Section  70  (30  Stat  565  [U.  S.  Comp.  St.  1001,  p.  34S1D. 
however,  provides  that  the  trustee  shall  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt 
to  all  ptopertj  transferred  by  him  In  fraud  of  his  creditors,  and  authorizes 
the  trustee  to  avoid  any  transfer  which  any  creditor  of  the  bankrupt  might 
have  avoided,  and  recover  the  property  so  transferred  or  its  value,  unless 
the  transferee  is  a  bona  fide  holder  for  value  prior  to  the  filing  of  the 
bankruptcy  petition.  Held,  that  the  right  of  the  trustee  to  all  property  of 
a  bankrupt  transferred  by  him  in  fraud  of  creditors  is  not  restricted  by 
section  67e  to  property  transferred  within  the  four-month  period,  but  that 
the  trustee  Is  oitltled  to  avoid  any  fraudulent  conveyance  which  any  cred- 
itor could  avoid,  and  may  recover  any  property  which  the  creditor  might 
acquire  by  any  process  taken  by  him, 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  Tol.  0,  Bankruptcy,  i  222.] 

4.  Sahe. 

Under  Bankr.  Act  July  1.  1808,  a  641,  |  70,  SO  Stat  565  [U.  S.  Comp. 
St  1901,  p.  3451],  vesting  a  bankrupt's  trustee  with  title  to  all  property 
of  the  bankrupt  transferred  in  fraud  of  creditors,  and  authorizing  the 
trustee  to  avoid  any  transfer  which  any  creditor  of  the  bankrupt  might 
have  avoided,  etc.,  a  trustee  may  sue  to  set  aside  a  fraudulent  conveyance 
made  by  a  bankrupt  more  than  four  months  prior  to  the  filing  of  a  bank- 
ruptcy petition,  without  showing  that  some  creditor  of  the  bankrupt  be- 
tween the  disposition  of  the  property  and  the  filing  of  the  petition  In 
bankruptcy  had  placed  himself  In  a  position  to  attack  the  fraudulent 
transfers  by  obtaining  a  judgment  and  issuing  an  execution  and  having 
the  same  returned  unsatisfied. 

&  Sahk— Rights  of  Cbkditobs— Effeot. 

The  fact  that  creditors  of  a  bankrupt  had  acquired  a  Hen  on  property 
fraudulently  transferred  more  than  four  months  prior  to  the  filing  of 
the  bankruptcy  petition,  and  were  entitled  to  sue  notwithstanding  the 
bankruptcy  proceedings  to  set  aside  such  fraudulent  conveyance,  did  not 
deprive  the  bankrupt's  trustee  from  maintaining  a  similar  salt,  especial- 
ly where  such  creditors  had  not  sued,  and  did  not  object  to  the  proceed- 
ings by  the  trustee  to  which  they  were  made  parties  defendant 
Scott,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Samuel  B.  Thomas,  as  trustee  in  bankrupt^  of  John  S. 
Roddy,  deceased,  against  John  M.  Roddy  and  others.  From  a  judg- 
ment dismissing  the  complaint,  and  from  an  order  denying  a  motion  to 
set  aside  such  dismissal,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before*  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

Joseph  M.  Williams,  for  appellant. 
Edward  Russell,  for  respondents. 
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McLaughlin,  J.    This  action  was  brought  by  a  trustee  in  bank- 
ruptcy to  set  aside  certain  transfers  of  property  alleged  to  have  been 
made  by  the  bankrupt  in  fraud  of  creditors.    The  complaint  alleges, 
in  substance,  the  bankruptcy  proceedings  commenced  in  October,  1904: ; 
the  discharge  of  the  bankrupt,  John  S.  Roddy,  now  deceased,  in  De- 
cember of  the  same  year;  ^e  appointment  of  the  plaintiff  as  trustee 
in  October,  1906;   deficiency  judgments  recovered  against  Roddy  in 
March,  1901,  in  two  actions  in  favor  of  two  of  the  present  defendants, 
which  judgments  remain  unsatisfied  with  the  exception  of  a  small  sum 
paid  on  one  of  them ;  Roddy's  conveyance  in  December,  1900 — during 
the  pendency  of  these  two  actions  and  while  he  was  insolvent — of 
certain  property,  which  is  described,  for  the  purpose  and  with  the  in- 
tent of  defrauding  his  creditors,  which  fact  was  known  to  the  grantees ; 
the  recovery  of  another  judgment  against  Roddy,  in  favor  of  Sul- 
livan, another  defendant  in  this  action,  in  August,  1903,  which  re- 
mains wholly  unpaid;  that  Sullivan  did  not  file  proof  of  daim  or  ap- 
pear in  the  bankruptcy  proceeding,  and  had  no  notice  or  knowledge 
thereof;  that  there  are  debts  of  said  bankrupt  proved  and  unpaid 
amounting  to  upwards  of  $3,000  above  all  assets  which  have  come  into 
the  hands  of  the  trustee,  and  that  the  debts  of  the  bankrupt,  as  stated 
in  the  schedules,  amount  to  $4,000,  above  his  assets,  all  or  most  of 
which  indebtedness  was  incurred  prior  to  December  17,  1900,  the  date 
of  the  alleged  fraudulent  conveyances.     The  judgment  demanded  is 
that  the  conveyances  in  question  be  declared  void,  the  plaintiff  be  au- 
thorized to  sell  the  real  estate  conveyed,  and  that  an  accounting  be  had 
of  the  rents,  issues,  and  profits  derived  therefrom.    At  the  opening  of 
the  trial,  and  before  any  testimony  had  been  offered,  the  attorney  for' 
the  representatives  of  the  bankrupt,  and  certain  other  defendants,  mov- 
ed to  dismiss  the  complaint,  upon  tht  ground  that  it  did  not 'state  facts 
sufficient  to  constitute  a  cause  of  action.     The  motion  was  granted, 
and  the  plaintiff  appeals  from  the  judgment  and  order  denying  a  mo- 
tion to  set  aside  the  dismissal. 

The  dismissal  of  the  complaint,  as  appears  from  the  opinion  of  the 
learned  justice  who  presided  at  the  trial,  was  put  upon  the  ground  that 
the  lien  of  the  judgments  set  forth  in  the  complaint  survived  the  dis- 
diarge  in  bankruptcy  by  virtue  of  the  provisions  of  section  1268  of  the 
Code  of  Civil  Procedure,  and  that  such  judgment  creditors  are  now  in 
a  position  to  enforce  their  judgments,  either  by  a  sale  of  the  land, 
or  by  bringing  an  action  in  equity  to  have  the  transfers  in  question 
declared  void ;  but  that  this  right  does  not  vest  in  the  plaintiff — the 
trastee  in  bankruptcy— citing  Hillyer  v.  Le  Roy,  179  N.  Y.  369,  72  N. 
E.  237, 103  Am.  St.  Rep.  919. 

I  am  of  the  opinion  that  the  court  erred  in  dismissing  the  complaint, 
and  that  the  reasons  assigned  are  wholly  inapplicable  to  the  facts 
pleaded.  Whether  the  complaint  states  a  cause  of  action,  of  course, 
depends  upon  the  construction  to  be  put  upon  certain  provisions  of 
the  bankruptcy  act  of  July  1, 1898  (30  Stat.  544,  c.  541  [U.  S.  Comp.  St. 
1901,  p.  3418]).  Under  the  act,  an  assignment  or  transfer  of  property, 
if  made  within  four  months  prior  to  the  filing  of  the  petitKMi,  is  a  con- 
structive fraud  upon  the  bankruptcy  act,  in  that  it  interferes  with  the 
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control  of  the  debtor's  estate  by  the  court  in  bankruptcy,  and  prevents 
the  due  operation  of  the  act  itself.  Matter  of  Gutwillig  (D.  C.)  90  Fed. 
47«;  West  Co.  v.  Lea,  174  U.  S.  590,  19  Sup.  Ct.  836,  43  L.  Ed.  1098. 
It  is  provided  in  section  67e  of  the  act  that  all  conveyances,  transfers, 
and  assignments  made  within  four  months  by  a  person  so  adjudged  a 
bankrupt  with  intent  to  hinder,  delay,  and  defraud  creditors  shall  be 
null  and  void  as  against  such  creditors,  except  as  to  purchasers  in 
good  faith  for  a  present  fair  consideration,  and  that  the  property  so 
conveyed,  transferred,  or  assigned  shall  be  and  remain  a  part  of  the 
assets  and  estate  of  the  bankrupt,  and  shall  pass  to  his  trustee,  whose 
duty  it  shall  be  to  recover  the  same  by  legal  proceedings  or  otherwise 
for  the  benefit  of  all  the  creditors.  It  matters  not  under  this  section, 
if  the  transfers  were  made  within  four  months,  what  the  purpose  or  in- 
tent of  the  assignor  was.  The  transfers  are  presumed  to  be  fraudulent, 
and  can  be  set  aside.  It  is  quite  apparent,  therefore,  that  the  complaint 
does  not  state  a  cause  of  action  under  section  67e,  because  none  of  the 
transfers  sought  to  be  attacked  were  made  within  four  months  of  the 
time  the  petition  in  bankruptcy  was  filed;  the  allegation  of  the  com- 
plaint being: 

"That  the  debts  of  said  bankrupt,  as  stated  In  the  scbednles,  amount  to 
$4,000  over  and  above  his  assets,  all  of  which  Indebtedness,  or  the  greater 
part  of  which,  was  Incurred  prior  to  the  17th  day  of  December,  1900." 

If  the  plaintiflF,  therefore,  can  set  aside  these  transfers,  it  must  be 
under  some  other  section,  and  this  I  think  he  can  do  under  section  70, 
which  provides : 

"(a)  The  Trustee  of  the  estate  of  a  bankrupt,  upon  his  appointment  and 
qnallflcatlon,  and  his  successor  or  successors  *  •  •  shall  In  turn  be  vest- 
ed by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the  date  he  was 
adjudged  a  bankrupt  •  *  •  to  all  •  •  •  (4)  Property  transferred  by 
him  In  fraud  of  his  creditors,  •••(e)  The  trustee  may  avoid  any  trans- 
fer of  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt 
might  have  avoided  and  may  recover  the  property  so  transferred,  or  its  value., 
from  the  person  to  whom  it  was  transferred,  unless  he  was  a  bona  flde  hold- 
er for  value  prior  to  the  date  of  the  adjudication.    •    •    •  •» 

The  trustee,  by  this  provision  of  the  act,  is  invested  with  tiie  title 
of  all  property  of  the  bankrupt  transferred  by  him  in  fraud  of  cred- 
itors, unless  his  right  in  this  respect  is  restricted,  which  I  do  not 
believe  it  is,  by  subdivision  "e."  The  policy  of  the  act  is  to  seaire 
an  equal  distribution  of  all  property  of  the  bankrupt  among  all  his 
creditors.  For  that  purpose,  the  trustee  represents  all  the  creditors, 
and  may  maintain  an  action  to  set  aside  any  transfer  which  any  cred- 
itor could  or  which  any  creditor  might  acquire  by  any  process  takea 
by  him.  In  re  McNamara,  2  Am.  Bankr.  Rep.  566;  Mueller  v. 
Bruss,  8  Am.  Bankr.  Rep.  442,  112  Wis.  406,  88  N.  W.  229;  Shel- 
don V.  Parker,  11  Am.  Bankr.  Rep.  152,  66  Neb.  610,  92  N.  W. 
923 ;  Beasley  v.  Coggins,  12  Am.  Bankr.  Rep.  355,  48  Fla.  215,  37 
South.  213.  Under  the  bankruptcy  act  of  March  2,  1867  (14  Stat. 
517,  c.  176),  which  contained  a  provision  to  the  effect  that  title  to 
property  fraudulently  transferred  vested  in  the  trustee,  it  was  held 
that  the  trustee  could  maintain  an  action  to  set  aside  such  transfers, 
whether  any  individual  creditor  could  have  done  so  or  not.    Piatt  v. 
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Matthews  CD.  C.)  10  Fed.  280;  In  re  Leland,  10  Blatchf.  (U.  S.) 
503,  Fed.  Cas.  No.  8,334.  Judge  Wallace,  who  delivered  the  opinion 
in  the  Matthews  Case,  concluded  by  saying : 

"Nmnerona  other  antborltles  might  be  cited  to  sustain  the  position  that  an 
assignee  may  proceed  to  recover  property  transferred  in  fraud  of  creditors 
whether  any  creditor  was  in  a  position  to  attack  the  transfer  or  not,  and 
that  his  title  accrues  by  force  of  the  act,  and  not  through  the  rights  of  the 
creditor  to  assert  the  fraud." 

The  same  view  was  entertained  by  the  Court  of  Appeals  in  South- 
ard V.  Benner,  72  N.  Y.  424.  There  the  court  had  under  considera- ' 
tion  the  construction  to  be  put  upon  chapter  314,  p.  506,  Laws  1858, 
in  connection  with  the  bankruptcy  act  of  1867.  The  provisions  of 
that  act  are  somewhat  similar  to  the  one  under  consideration,  in  so 
far  as  relates  to  the  maintenance  of  an  action  by  a  trustee,  irrespect- 
ive of  the  rights  of  individual  creditors.  The  court,  speaking  through 
Judge  Allen,  said: 

"Upon  sound  reason  and  the  policy  of  the  law,  as  well  as  the  authorities 
qooted  and  others  that  might  be  referred  to,  there  can  be  no  doubt,  we  think, 
that  the  plaintiff  as  assignee  has  a  right  of  action  for  property  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors,  although  none  of  the  creditors  has 
acquired  a  specific  lien.  It  is  not  such  liens,  or  any  particular*  interest  In 
the  property,  or  an  interest  for  the  benefit  of  any  one  creditor  or  class  of 
creditors,  that  is  vested  in  the  assignee,  but  the  entire  property  fraudulently 
transferred  and  tor  the  benefit  of  all  the  creditors.-  The  assignee  takes  ti- 
tle, not  under  any  claim  of  right  existing  in  the  creditors,  bnt  under  the 
statute,  and  that  right  he  may  assert  by  action,  although  no  individual  cred- 
itor, or  air  the  creditors  combined,  could  have  a  standing  in  court  to  chal- 
lenge the  conveyanca" 

Therefore  it  seems  to  me,  even  though  it  be  held,  as  contended,  that 
the  complaint  does  not  show  that  any  of  the  creditors  whose  claims 
were  filed  in  the  bankruptcy  proceedings  were  in  a  position  to  attack 
the  transfers,  nevertheless  the  trustee  may  do  so.  This  must  be  so 
if  the  reasoning  in  the  authorities  cited  be  sound.  To  hold  that  a 
trustee  cannot  attack  a  fraudulent  conve3rance  made  by  the  bankrupt 
more  than  four  months  before  the  filing  of  the  petition,  without  show- 
ing that  some  creditor  had  obtained  a  judgment  and  issued  execu- 
tion thereon,  so  that  he  could  maintain  a  similar  action,  would  be 
simply  to  provide  an  easy  and  convenient  method  for  a  dishonest 
debtor  to  dispose  of  his  property.  In  that  case,  the  debtor  could 
fraudulently  dispose  of  all  his  property  more  than  four  months  before 
bankruptcy  proceedings  were  instituted,  and,  unless  some  creditor — 
intermediate  the  disposition  of  the  property  and  the  filing  of  the  peti- 
tion in  bankruptcy — had  put  himself  in  position  to  attack  the  fraud- 
ulent transfers  by  obtaining  a  judgment,  issuing  an  execution  and 
iiaving  the  same  returned  unsatisfied,  the  trustee  would  be  power- 
less to  reach  the  property  fraudulently  disposed  of. 

But  I  think  the  complaint  under  consideration  shows,  or  facts  are 
stated  from  which  an  inference  may  be  fairly  drawn,  that  at  least  two 
of  the  creditors  of  the  bankrupt  who  were  in  a  position  to  attack  the 
transfers  at  the  time  the  petition  was  filed  did  file  their  claims  in  the 
bankruptcy  court.  Indeed,  it  is  not  claimed  by  counsel  for  the  re- 
spondent but  what  such  fact  is  to  be  inferred  from  the  complaint. 
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because  he  states  in  his  brief  used  upon  the  argument  of  the  appeal 
that  two  of  the  judgments  were  proved  in  the  bankruptcy  proceeding. 
What  he  claims  under  the  authority  of  Hillyer  v.  Le  Roy,  supra,  is 
that,  because  these  two  judgment  creditors  had  a  right  to  attack  the 
transfers,  that  deprived  the  trustee  in  bankruptcy  of  such  right.  In 
Hillyer  v.  Le  Roy,  supra,  the  plaintiffs,  as  judgment  creditors,  brought 
an  action  to  set  aside  certain  transfers  alleged  to  have  been  made  in 
fraud  of  creditors.  After  the  commencement  of  the  action,  the  firm 
was  adjudged  bankrupt,  and  discharged  in  bankruptcy  proceedings. 
In  a  supplemental  answer,  this  discharge  was  alleged  as  a  bar  to  tiie 
action.  All  that  the  court  held  in  affirming  the  judgment  in  favor  of 
the  plaintiffs,  as  I  understand  the  opinion,  was  that  they  had  acquired 
a  lien  b]^  virtue  of  their  judgment  and  the  commencement  of  the  ac- 
tion, which  was  not  within  the  operation  of  the  bankruptcy  act,  and 
they  were  at  liberty  to  pursue  any  remedy  they  had  for  the  enforce- 
ment of  the  lien,  unfettered  by  the  bankruptcy  adjudication,  and 
that  the  right  to  maintain  an  action  to  enforce  the  lien  did  not  vest  in 
the  trustee  in  bankruptcy.  Obviously  this  must  be  so,  but  it  falls 
far  short  of  holding  that  the  trustee,  even  though  certain  creditors 
might  have  maintained  the  action,  is  deprived  of  doing  so  himself, 
and  especially  when  such  creditors  have  not  commenced  an  actioo 
to  enforce  their  lien,  are  made  parties  defendant  to  the  one  com- 
menced by  tfie  trustee,  and  do  not  object  to  his  proceeding.  Patten 
V.  Cariey,  69  App.  Div.  423,  74  N.  Y.  Supp.  993.  The  fact  that  a 
creditor  has  reduced  his  claim  to  judgment,  which  gives  him  a  lien 
upon  the  bankrupt's  property,  does  not  prevent,  if  he  sees  fit  to  do 
so,  his  filing  his  claim  in  the  bankruptcy  proceeding.  He  is  not 
obliged  to  embark  in  litigation  for  the  purpose  of  enforcing  his  lien. 
He  may  waive  that  right,  and  take  his  diances  with  all  the  other 
creditors,  and,  if  he  does  so,  then  the  trustee  is  just  as  much  obligated 
to  bring  an  action  to  set  aside  a  fraudulent  transfer  so  far  as  he  is 
concerned  as  he  is  as  to  the  other  creditors.  The  trustee  represents 
all  the  creditors.  His  action  is  for  the  benefit  of  them  all,  but  it  is 
not  necessary  that  all  or  any  of  them  should  be  in  a  position  to  attack 
the  transfers,  or  that  the  transfers  should  be  fraudulent  as  to  all.  If 
fraudulent  as  to  any,  that  is  sufficient. 

The  judgment  and  order  appealed  from  therefore  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

PATTERSON,  P.  ].,  and  INGRAHAM  and  HOUGHTON,  JJ., 
concur.    SCOTT,  J.,  mssents. 


CITY  OF  NEW  YORK  v.  M.  WINBBURGH  ADVERTISING  CO. 
(Snpreme  Conrt,  Appellate  DlTisIon,  First  Department    December  6,  190T.> 

1.   iRJUNCnON— SUBJSOTS  OT  PBOTECmOR   AND   RELIEF— ENJOINIRQ  VIOLATION 

OF  Municipal  Obdinanoe&— Building  Regulations. 

Before  the  enactment,  in  1897,  of  the  first  Greater  New  York  Oharter,  tbe 
erection  of  bnlldlngs  in  the  city  of  New  York  whs  regulated  by  Laws  1882. 
p.  583,  a  275,  i  42,  by  which  authority  was  given  to  the  department  of 
buildings  to  institute  any  appropriate  action  or  proceeding,  at  law  or  In 
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equity,  to  restrain  or  remoTC  any  building  or  structure  attempted  to  be 
constructed  In  violation  of  the  building  law.  By  tbe  first  Greater  New 
lork  Charter.  I^awa  1897,  p.  224,  a  878,  f  847,  the  several  acts  in  force 
at  the  time  of  its  passage,  concerning  the  construction  of  buildings  or 
structures  In  the  city,  were  continued  In  full  force  and  effect  It  also 
provided  that  the  municipal  assembly  sbould  have  power  to  establish  a 
code  of  ordinances,  to  be  known  as  the  "Building  Code,"  providing  for  all 
matters  concerning  the  construction  of  buildings  or  structures,  and  that 
upon  the  ad<q>tion  of  such  Code  the  other  acts  relating  thereto  should  be 
repealed.  In  pursuance  thereof,  the  common  council,  in  1899,  adopted  a 
Building  Code,  of  which  section  151  is  in  substantially  the  same  language 
as  section  42  of  chapter  275,  p.  583,  Laws  1892.  By  Revised  Charter  1901. 
Laws  1901,  p.  179,  c.  466,  {  407,  the  Building  Code,  as  It  existed  on  Janu- 
aiy  1,  1902,  and  all  then  existing  laws  relating  to  the  coustructlon  of 
buildings  or  structures  within  the  city,  were  declared  to  be  in  force,  and 
It  was  expressly  enacted  that  no  right  of  remedy  of  any  character  should 
be  lost  by  reasMk  of  that  chapter.  Held,  that  under  these  statutes  an  In- 
jonctlon  will  He  to  enforce  sections  of  the  Building  Code  relating  to  the 
erectlMi  of  ^7  tdgns. 
[BO.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  27,  Injunction,  i  176.] 

2.  MVRICIPAI,  OOBPOBATIONS— 0BDINA»CE»— "SntUCTOBES." 

First  Greater  New  York  Charter,  Laws  1897,  p.  224.  c.  878,  t  647,  pro- 
vided that  the  municipal  assembly  shall  have  power  to  establish  a  code  of 
ordinances,  known  as  the  "Building  Code,"  relating  to  the  construction  of 
buildings  or  structures  erected  in  New  York  City.  In  pursuance  of  this 
■ectlon.  the  common  council,  In  1899,  adopted  a  Building  Code  regulating 
the  erection  of  buildings  and  structures.  Held,  that  a  sky  sign  erected 
on  the  roof  of  a  building  for  the  purpose  of  advertising  Is  a  "structure," 
within  the  meaning  of  the  statutes  and  ordinances,  and  hence  subject  to 
control  thereby. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  86,  Municipal  Corpo- 
raUons,  f  1333.] 
&  ConaviTDTioNAi.  Law— PoLiOK  Powkb  —  Deiebmihation   or  Qukstioks  — 
PowEB  of  Coukto. 

While  it  lies  primarily  within  the  discretion  of  a  legislative  body  to 
determine  what  laws  are  appropriate  and  proi)er  in  the  exercise  of  the 
police  power  of  the  state,  the  duty  remains  in  the  courts,  when  called  up- 
on, to  scrutinize  the  measures  sought  to  be  enforced,  to  see  whether  they 
really  fall  within  the  limitations  of  the  police  power. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  10,  Constitutional 
Law,  i  42.] 
4.  IiNrnncnoN — Defenses — Obdinanoe8—Validitt— Right  to  Question. 

Where  defendant  as  required  by  New  York  Building  Code,  S§  4,  144, 
flled  plans  and  obtained  a  permit  to  erect  a  dcy  sign  which  was  allowable 
under  the  Code,  and  then  proceeded  to  erect  a  sign  of  a  height  not  al- 
lowed by  the  Code,  his  permit,  based  upon  such  plans,  furnished  no  au- 
thority for  the  erection  of  the  sign,  and  In  proceedings  to  enjoin  the  erec- 
tion thereof  he  Is  In  no  position  to  attack  the  validity  of  the  ordinance 
as  a  proper  exercise  of  the  police  power,  though  he  might  have  done  so 
upon  an  application  for  a  mandamus  to  compel  the  issuance  of  a  permit 
for  the  erection  of  a  sign  not  allowed  by  the  Building  Code^  if  the  permit 
was  refused. 

Appeal  from  Special  Term. 

Action  by  the  city  of  New  York  against  M.  Wineburgh  Advertis- 
ii^  Company  to  restrain  the  erection  by  the  defendant  of  a  sky  sign. 
From  an  order  grantingf  a  motion  to  continue  a  temporary  injunction, 
defendant  appeals.    Affirmed. 

This  is  an  action  in  equity  by  the  city  of  New  York  to  restrain  the  con- 
struction by  defendant  of  what  is  denominated  as  a  "sky  sign,"  erected  up- 


Digitized  by 


Google 


480  107  NBW  YORK  SVFPLBUBNX  (Sup.  Ct 

and  141  N«w  Tork  Btete  Reportar 

on  the  roof  of  a  bnllding  In  the  city,  and  to  compel  the  removal  of  so  much 
of  said  sipn  as  has  already  be«i  erected.  The  defendant  Is  a  dcanestlc  corpora- 
tion engaged  in  constractlng  and  maintaining  adTertlslng  slgna.  Tbe  sign, 
tlie  erection  of  which  is  sought  to  be  restrained,  stands  upon  the  roof  of  a 
modem  fireproof  brick  and  steel  bnlidlng,  with  a  steel  roof.  The  bnllding 
fronts  on  East  Twenty-Second  street,  and  extends  north  abont  the  middle 
of  the  blodc  between  Twenty-Second  and  Twenty-Third  streets.  The  de- 
fendant has  invested  a  very  large  amount  of  money  in  signs  and  leases  of 
roof  privileges,  and  has  leased  from  the  owner  of  the  premises  above  de- 
scribed the  privilege  of  erecting  said  sign  tboreon,  agreeing  to  pay  the  rental 
of  $400  per  annum,  and  holds  a  contract  from  which  it  can  realize  atmnt  $400 
per  month  from  the  use  of  said  sign.  The  sign  is  what  Is  termed  a  "skeleton 
sign,"  composed  of  angle  irons,  and  is  firmly  bolted  and  clamped  to  tbe  roof 
of  the  building.  It  Is  44  feet  long  and  15  feet  high ;  the  bottom  being  6  feet 
6  inches  above  the  roof  of  the  building.  The  front  wail  or  cornice  of  tbe 
building  rises  0  feet  6  inches  above  the  roof,  so  that,  when  completed,  the 
top  of  the  sign  will  rise  21  feet  and  6  Inches  above  the  roof,  and  11  feet 
above  the  front  wall  or  cornice.  The  sign  extends  from  the  rear  wall  of  the 
building  at  the  east  end  diagonally  across  the  roof,  being  at  Its  nearest 
point  about  40  or  50  feet  back  of  said  front  wail  or  cornice.  The  defendant 
is  charged  with  violating  sections  4  and  144  of  the  Building  Code  of  the  City 
of  New  York. 

Section  4  of  that  Ciode  provides  tliat,  ''l>efore  the  erection,  construction  or 
alteration  of  any  building  or  part  of  any  building,  structure  or  part  of  any 
structure,  or  wall,"  the  owner,  or  lessee,  or  agent  of  either,  or  the  architect 
or  builder  employed  by  said  owner  or  lessee,  shall  file  plans  and  specifica- 
tions of  the  proposed  work,  and  it  is  further  provided  that  such  work  shall 
not  be  commenced  or  proceeded  with  until  the  plans  and  specifications  so 
filed  have  been  approved  by  said  commissioner  of  buildings,  after  whldi  such 
work  must  be  constructed  in  accordance  with  said  plans  and  specifications, 
and  it  is  made  the  duty  of  the  commissioner  of  buildings  to  approve  or  re- 
ject any  plan  filed  with  him  within  a  reasonable  time. 

Secti<«  144  provides,  in  part,  as  follows:  "Any  letter,  word,  model,  sign, 
device  or  representation  in  the  natnre  of  an  advertisement,  announcemeat  or 
direction,  supported  or  attached  wholly  or  in  part,  over  or  above  any  vvall, 
bnllding  or  structure,  shall  be  deemed  a  'sky  sign.'  Sky  signs  stiall  be  con- 
stmcted  entirely  of  metal,  including  the  uprights,  suiiports  and  braces  for 
same,  and  shall  not  be  at  any  point  over  nine  feet  above  the  front  wall  or 
cornice  of  the  building  or  structure  to  which  they  are  attached,  or  by  whidi 
they  are  supported.  All  fences,  signs,  bill  boards  and  sky  signs  shall  be 
erected  entirely  witliin  the  building  line,  and  be  properly  secured,  support- 
ed and  braced,  and  shall  be  so  constructed  as  not  to  be  or  become  danger- 
ous. Before  the  erection  of  any  fence,  sign,  bill  board  or  sky  sign  sball 
have  been  commenced,  a  permit  for  the  erection  of  the  same  shall'  be  ob- 
tained from  tbe  superintendent  of  buildings,  having  jurisdiction  as  provided 
In  part  2  of  section  4  of  this  Code." 

The  defendant  in  June,  1907,  filed  with  the  superintendent  of  buildings 
specifications  and  plans  for  the  erection  of  a  sky  sign  upon  the  building, 
upon  which  it  is  now  proceeding  to  erect  a  sign.  These  plans  and  speclflca- 
tlons  indicated  that  it  was  Intended  to  erect  a  sign  9  feet  high  and  SO  feet 
long,  so  that  at  no  point  should  said  sign  be  over  9  feet  above  the  front  wall 
or  cornice  of  said  building.  These  plans  and  specifications  were  thereupon 
approved  by  said  superintendent,  and  a  permit  Issued  for  the  erection  of 
said  sign  in  accordance  with  the  plans  and  specifications  thus  filed  and  ap- 
proved. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
SCOTT,  and  LAMBERT,  JJ. 

Louis  Marshall,  for  appellant. 
Theodore  Connoly,  for  respondent 
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SCOTT,  J.  Before  proceeding  to  discuss  the  question  as  to  the 
validity  of  the  "sky  sign"  ordinance,  it  is  necessary  to  consider  an  ob-. 
iection  nused  by  defendant  to  the  form  of  action  adopted  by  plaintiff. 
It  is  argued  that  an  injunction  will  not  lie  to  enforce  a  municipal  or- 
dinance. As  a  general  rule,  this  is  undoubtedly  true  (Village  of  New 
Rochelle  v.  Lang,  75  Hun,  608,  27  N.  Y.  Supp.  600 ;  Citv  of  Mount 
Vernon  v.  Seeley,  74  App.  Div.  50,  77  N.  Y.  Supp.  250),  but  the  Leg- 
islature has  the  right  to  establish  such  a  remedy,  and  we  think  that 
it  has  done  so  with  reference  to  violations  of  the  Building  Code  in  the 
dty  of  New  York.  Before  the  enactment,  in  1897,  of  the  first  Greater 
New  York  Charter, -the  erection  of  building^  in  the  city  of  New  York 
was  regulated  by  statute.  Chapter  275,  p.  543,  Laws  1892.  By  sec- 
tion 42  of  that  act  authority  was  given  to  the  department  of  buildings 
to  institute  any  "appropriate  action  or  proceeding  at  law  or  in  equity 
to  restrain,  correct  or  remove"  any  building  or  structure  attempted  to 
be  constructed  in  violation  of  the  building  law.  This  language  seems 
to  be  sufficiently  broad  to  warrant  the  institution  of  a  suit  in  equity  and 
the  issuance  of  an  injunction  therein,  whether  restrictive  or  mandatory. 
By  section  647  of  the  first  Greater  New  York  Charter  (chapter  378, 
p.  224,  Laws  1897),  the  sevtral  acts  in  force  at  the  time  of  its  pas- 
sage, concerning,  affecting,  or  relating  to  the  construction,  alteration, 
and  removal  of  buildings  or  other  structures  included  within  the  city 
of  New  York,  as  constituted  by  said  charter  (including  the  above-cited 
chapter  275,  p.  543,  Laws  1892),  were  continued  in  nill  force  and  ef- 
fect, except  as  modified  by  said  charter  (as  section  42,  p.  583,  of  said 
chapter.  Laws  1892,  was  not).  It  was  further  provided  that  the  mu- 
nicipal assembly,  created  by  the  charter,  should  have  power  to  estab- 
lish and  from  time  to  time  amend  a  code  of  ordinances  to  be  known 
as  the  Building  Code,  "providing  for  all  matters  concerning,  affecting 
or  relating  to  the  construction,  alteration  or  removal  of  buildings  or 
structures  erected  or  to  be  erected  in  the  city  of  New  York."  It  was 
also  provided  that,  upon  the  adoption  of  such  a  code,  the  several  acts 
relating  to  that  subject,  and  by  the  section  continued  in  force,  should 
cease  to  have  any  force  and  effect,  and  should  be  repealed.  In  pur- 
suance of  tills  section,  the  common  council,  in  1899,  adopted  a  "Build- 
ing Code."  Section  151  of  that  Code  is  in  substantially  the  same  lan- 
guage as  section  42  of  chapter  275,  p.  583,  Laws  1892,  including  the 
provision  for  equitable  relief.  By  section  407  of  the  Revised  Charter 
of  1901  (chapter  466,  p.  179,  Laws  1901),  the  Building  Code  as  it  ex- 
isted on  the  1st  day  of  January,  1902,  "and  all  then  existing  laws  af- 
fecting or  relating  to  the  construction,  alteration  or  removal  of  build- 
ings or  other  structures  within  the  city  of  New  York,"  were  declared 
to  be  bmding  and  in  force  in  said  dty,  and  it  was  expressly  enacted 
that: 

"No  right  or  remedy  of  any  character  shall  be  lost,  or  Impaired  or  af- 
fected by  reascHi  of  this  chapter." 

It  may  be  conceded,  as  argued  by  the  defendant,  that  a  municipal 
assembly  has  no  power  to  extend  the  jurisdiction  of,  or  to  confer  ju- 
risdiction upon,  the  Supreme  Court,  and,  if  the  right  to  enjoin  a  vio- 
lation of  the  building  law  rested  only  upon  an  ordinance  of  the  com- 
107  N.T.S.— 31 
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mon  council,  the  point  would  be  entitled  to  much  consideration.  It 
seems  to  be  quite  dear,  however,  that  the  Legislature,  in  authorizing 
the  common  coundl  to  adopt  a  Building  Code,  intended  to  confer  au- 
thority upon  the  municipal  body  to  do  that  which  it  had  power  to  do, 
and  that,  when  the  Legislature  provided  that  tiie  building  laws  for- 
merly in  force  should  be  repealed  upon  the  adoption  of  a  Building 
Code,  it  meant  that  those  provisions  of  the  Building  Code,  whidi  it 
was  within  the  power  of  the  common  coundl  to  adopt,  should  super- 
sede and  stand  in  the  place  of  legislative  acts  covering  the  same  field. 
If,  therefore,  the  common  council  had  no  power  to  enact  section  151 
of  the  Building  Code,  purporting  to  provide  a  remedy  by  injunc- 
tion, the  section  must  be  treated  as  if  it  had  not  been  included  in  the 
Code  at  all,  and  consequently  section  42,  c.  275,  p.  583,  Laws  1892,  em- 
bracing a  subject  not  within  the  authority  of  the  common  council,  and 
therefore  not  validly  treated  of  by  the  Building  Code,  remained  unre- 
pealed. People  ex  rel.  Pumpyansky  v.  Keating,  168  N.  Y.  390,  61  N. 
E.  637.  This  view  is  confirmed  by  the  langaz^c  quoted  above  from 
the  revised  charter  of  1901,  which  continued  m  force  not  only  the 
Building  Code,  but  also  all  existing  laws  affecting  the  construction,  al- 
teration, and  removal  of  buildings,  appropriate  language  to  continue  in 
force  such  laws  as  were  not  superseded  by  the  Building  Code.  So  that 
whether  section  42  of  the  act  of  1892  was  left  unaffected  by  the  Build- 
ing Code,' or  section  161  of  the  Building  Code  was  confirmed  and  rat- 
ified by  tfie  act  of  1901,  the  right  to  prevent  violations  by  injunction 
still  continues.  It  is  not  necessary  to  hold,  and  we  see  no  reason  for 
holding,  that  the  Legislature  ever  intended  to  abolish  the  speedy,  or- 
derly, and  convenient  remedy  expressly  provided  by  section  42  of  the 
act  of  1892,  and  our  view  in  this  regard  is  strengthened  by  the  care 
with  which  the  revised  charter  of  1901  preserved  every  right  or  rem- 
edy of  every  character.  We  are  therefore  of  the  opinion  that  this 
action  will  lie. 

The  appellant  further  insists  that  the  regulation  of  sky  signs  by  the 
Building  Code  was  unauthorized,  because  the  power  given  by  iJie  Leg- 
islature was  confined  to  "matters  concerning  or  relating  to  the  con- 
struction, alteration  or  removal  of  buildings  or  structures  erected  or  to 
be  erected  in  the  city  of  New  York,"  and  an  ingenious  argument  is 
made,  based  upon  the  rule  of  construction  nocitur  a  sociis,  that  by 
a  structure  as  used  in  the  charter  is  meant  a  construction  in  the  nature 
of  a  building.  It  is  insisted  that  such  a  sign  as  defendant  has  erected 
is  not  in  the  nature  of  a  building,  and  therefore  not  within  the  stat- 
ute, but  that,  if  it  be  held  to  be  of  the  nature  of  a  building,  the  ordi- 
nance limiting  its  height  was  never  validly  adopted,  because,  by  sec- 
tion 407  of  uie  charter  of  1901,  the  board  of  aldermen  is  forbidden 
to  adopt  any  ordinance  regulating  and  restricting  the  height  of  build- 
ings, except  after  public  hearings,  and  tmless  such  ordinance  had  been 
approved  beforehand  by  the  board  of  estimate  and  apportionment. 
These  arguments  cannot  prevail.  It  is  our  duty  to  read  statutes  accord- 
ing to  the  natural  and  most  obvious  import  of  their  language,  without 
resorting  to  subtle  and  forced  construction,  for  the  purpose  of  either 
limiting  or  extending  their  operation.  McCluskey  v.  Cromwell,  11  N. 
Y.  593,  601;  Kemp  v.  D'Oench,  111  N.  Y.  359, 18  N.  E.  862.    Accord- 
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ing  to  the  generally  accepted  meaning  of  the  terms,  while  a  "build- 
ing" is  always  a  "structure,"  yet  many  things  may  be  termed  "struc- 
tures" which  are  not  "buildings."  Chaffee  v.  Union  Dry  Dock  Co., 
68  App.  Div.  578,  73  N.  Y.  Supp,  908;  Wingert  v.  Krakauer,  76 
App.  Div.  34,  78  N.  Y.  Supp.  664.  And  in  numerous  cases  in  the 
state  the  term  "structure"  has  been  specifically  applied  to  billboards. 
City  of  Rochester  v.  West,  29  App.  Div.  126,  51  N.  Y.  Supp.  482 ; 
Gunning  System  v.  Buffalo,  75  App.  Div.  31,  77  N.  Y.  Supp.  987; 
Buskirk  v.  O.  J.  Gude  Co.,  116  App.  Kv.  330,  100  N.  Y.  Supp.  777. 
It  needs  but  to  read  the  expert  description  of  defendant's  sign,  and 
to  glance  at  its  photogp-aph,  to  conclude  that  it  is  essentially  a  "struc- 
ture." It  is  equally  apparent  that  this  particular  structure  is  not  a 
building,  within  any  sense  of  that  word. 

We  are  thus  brought  to  defendant's  main  contention,  which  is  that 
the  ordinance  is  unreasonable  and  oppressive,  and  therefore  void.  If 
the  ordinance  is  to  be  sustained  at  all,  it  must  be  because  it  falls  within 
that  inherent  power  of  sovereignty  which  is  known  as  the  police  power, 
meaning  thereby  the  power  of  the  state  to  preserve  and  promote  the 
public  welfare  by  prohibiting  things  hurtful  to  good  order,  and  health, 
morals,  and  welfare  of  the  people,  and  to  establish  sudi  rules  and 
regulations  for  the  conduct  of  all  persons  and  the  use  and  manage- 
ment of  all  property  as  may  be  conducive  to  the  public  interest.  The 
existence  of  this  power  is  universally  recognized,  although,  from  its 
very  nature,  it  is  impossible  to  precisely  ddant  its  extent  and  limita- 
tion. To  justify  an  act  or  ordinance  which  in  any  degree  interferes 
with  the  liberty  of  the  individual,  or  with  the  full  enjoyment  by  him 
of  his  property,  it  must  appear  by  reasonable  intendment  that  it  is 
calculated,  intended,  convenient,  and  appropriate  to  conserve  the  pub- 
lic health,  welfare,  comfort,  or  morals,  and,  while  it  lies  primarily 
within  the  discretion  of  the  enacting  body  to  determine  what  laws  are 
appropriate  and  proper  for  that  purpose,  yet  the  duty  remains  in  the 
courts,  when  called  upon,  to  scrutinize  the  measures  sought  to  be  en- 
forced, to  see  whether  they  really  fall  within  the  limitations  of  the 
police  power.    Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 

It  is  charged  against  me  "sky  sign"  ordinance  that  it  is  unreason- 
able, in  that  it  fixes  arbitrarily  and  inflexibly  a  limit  of  nine  feet  upon 
the  hdght  of  such  signs,  wit5iout  regard  to  the  method  of  their  con- 
struction or  the  height  of  the  buildings  upon  which  they  are  to  be 
placed.  And  it  is  further  insisted  that  it  is  apparent  upon  the  face 
of  the  ordinance  that  it  was  not  adopted  for  the  purpose  of  promoting 
the  public  health,  comfort,  or  welfare,  and  is  not  calculated  to  achieve 
that  purpose ;  that  the  prohibition  does  not  extend  to  structures  g^en- 
erally  erected  upon  roofs,  but  only  to  structures  intended  to  be  used 
for  a  particular,  and  perfectly  legal  purpose,  so  that  the  identical  struc- 
ture would  be  legal  and  authorized,  if  not  used  as  a  means  of  adver- 
tising, and  become  illegal  and  unauthorized  if  devoted  to  advertising 
uses.  We  fully  recognize  the  force  of  these  objections,  and  find  much 
support  for  them  in  judicial  expressions.  People  v.  Green,  86  App. 
Dnr.  400,  83  N.  Y.  Supp.  460 ;  Crawford  v.  City  of  Topeka,  51  Kan. 
760,  33  Pac.  476,  20  L.  R.  A.  692,  37  Am.  St.  Rep.  323;  City  of 
Chicago  v.  Gunning  System,  214  111.  628,  73  N.  E.  1035,  70  L.  R.  A. 
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230.  We  do  not,  however,  consider  it  necessary  to  pass  upon  these 
objections  at  diis  time,  for  the  defendant  has  not  yet  placed  itself  in 
a  position  to  raise  them.  It  is  perfectly  well  settled  that  it  is  com- 
petent for  the  Legislature,  or  a  municipality  acting  under  its  authori- 
zation, to  regulate  the  construction  and  erection  of  billboards  and 
signs,  and  to  provide  that  they  are  not  to  be  erected,  even  upon  pri- 
vate property,  except  upon  approved  plans,  and  after  the  issuance  of 
a  license  or  permit  by  the  appropriate  authority.  Such  reserved  power 
is  strictly  analc^ous  to,  and  indeed  identical  with,  that  which  justi- 
fies the  enactment  of  all  urban  building  laws  and  codes.  City  of  Roch- 
ester v.  West,  29  App.  Div.  125,  51  N.  Y.  Supp.  482,  affirmed  164 
N.  Y.  610,  58  N.  E.  673,  53  L.  R.  A.  548,  79  Am.  St  Rep.  669;  Gun- 
ning System  v.  City  of  Buffalo,  75  App.  Div.  31,  77  N.  Y.  Supp. 
987;  Cily  of  Passiac  v.  Patterson  Bill  Posting  A.  and  S.  Painting 
Co.,  71  N.  J.  Law,  75,  58  Atl.  343. 

Under  section  4  and  144  of  the  New  York  City  Building  Code, 
it  was  incumbent  upon  the  defendant,  before  it  could  lawfully  erect 
such  a  structure  as  it  has  erected,  to  file  plans  and  specifications  there- 
for with  the  superintendent  of  buildings,  and  obtain  a  permit  for 
such  erection.  To  this  extent  the  ordmance  is  undoubtedly  valid, 
and  with  it  the  defendant  has  not  complied.  It  is  true  that  it  appears 
to  have  filed  plans  and  obtained  a  permit  to  erect  a  sign,  but  not  the 
sign  which  it  has  proceeded  to  erect  Its  plans  showed  a  structure 
not  more  than  9  feet  high,  and  hence  within  the  limitations  of  the 
ordinance.  Such  a  permit,  based  upon  such  misleading  plans,  fur- 
nished no  authority  for  the  erection  of  a  sign  15  feet  high,  and  the 
defendant  is  no  better  position  than  if  it  had  applied  for  and  obtained 
no  permit  whatever.  The  plaintiff  is  undoubtedly  right  in  contend- 
ing that  the  defendant  could  not  lawfully  erect  the  sign  without  ap- 
plying for  and  procuring  the  prescribed  permit.  People  ex  rel.  Lodes 
v.  Department  of  Health,  117  App.  Div.  856,  103  N.  Y.  Supp.  275 ; 
City  of  New  York  v.  Burleson  Co.,  89  App.  Div.  222,  85  N.  Y.  Supp. 
763.  If  plans  had  been  filed  for  the  precise  structure  which  plaintiff 
has  erected,  and  a  permit  had  been  refused  upon  the  ground  that  the 
structure,  being  a  "sky  sign,"  was  proposed  to  be  built  over  nine 
feet  high,  the  validity  of  the  ordinance  might  have  been  tested  upon 
an  application  for  a  mandamus  to  compel  the  issuance  of  a  permit. 

For  the  reasons  stated,  the  injunction  was  properly  granted,  and 
the  order  appealed  from  must  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur ;  CLARKE,  J.,  in  result. 


CWT  OF  NEW  YORK  v.  O.  J.  QUDB  CO. 

(Snpreme  Court,  Appellate  Division,  First  D^artment.    December  0,  1907.) 

1.  MuNioiPAi.  C011POBA.T10K8— Police  Poweb— BuiLDina  Reoxtultioits— Peb- 
ifiTB— MANDAinra. 

The  fact  that  a  mtmlclpal  ordinance,  regalatlng  the  height  of  sky  signs, 
is  unreasonable  and  void,  does  not  justl^  the  erection  of  any  height  of 
sky  sign  without  the  permit  required  for  a  sky  sign  by  the  ordinance ;  but 
a  party  may  apply  for  a  permit,  asking  that  the  superintendent  of  build- 
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Ings  determine  whether  or  not  the  proposed  sky  sign  Is  properly  construct-  , 
ed,  and  may  enforce  the  performance  of  that  duty  by  mandamus. 

Z,  Samb— ENroBOKicKNT  OT  Reoulatiors— SmoiAXT  Pboceedinos— Statutort 

PXOTISIORB. 

ConBoUdatlmi  Act,  Laws  1882,  p.  140,  c.  410,  |  606,  as  amended  by  Laws 
1882.  p.  583,  c.  275.  f  42,  authorizes  the  snperlntendent  of  buildings  to 
institute  any  appropriate  action  or  proceeding  at  law  or  In  equity  to  re- 
strain the  erection  of  any  building  or  structure  In  violation  of  the  provi- 
Bions  of  the  title.  Building  Code  of  City  of  New  York,  (  1^1,  re-enacts 
this  provision,  using  its  identical  language.  Held,  that  section  506  of  the 
Consolidation  Act  is  still  In  force,  and  that  under  it  the  superintendent  of 
buildings  Is  authorized'  to  institute  any  appropriate  action  or  proceeding 
at  law  or  In  equity  to  restrain  the  erection  of  any  building  or  structure 
not  complying  with  any  of  the  provisions  of  the  Building  Code;  but  It 
does  not  autborize  the  court  to  require  a  structure  to  be  removed,  on  a 
petition  of  the  superintendent  of  buildings,  by  an  order  based  on  an  affi- 
davit that  the  structure  has  been  erected  in  violation  of  the  Building  Code, 
without  giving  opportunity  to  meet  the  testimony  except  by  affidavit 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term. 

Proceedings  in  the  matter  of  the  application  of  the  city  of  New 
York  against  the  O.  J.  Gude  Company  for  a  summary  order  requiring 
defendant  to  remove  certain  signs.  Frcmi  an  order  directing  defend- 
ant to  remove  the  signs,  it  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
SCOTT,  and  LAMBERT,  JJ. 

Julius  M.  Mayer,  for  appellant. 
Theodore  Connoly,  for  respondent 

INGRAHAM,  J.  The  court  by  a  summary  order  has  required  the 
appellant,  the  O.  J.  Gude  Company,  to  remove  certain  signs  upon 
private  property  located  on  the  corner  of  Broadway  and  Forty-Sec- 
ond street  in  the  city  of  New  York  under  the  provisions  of  certain  or- 
dinances of  the  city  of  New  York,  being  part  of  the  Building  Code. 
This  order  was  granted  on  the  application  of  the  city  of  New  York 
based  upon  a  petition  verified  by  the  superintendent  of  buildings. 
This  petitioner  alleges  that  the  Municipal  Assembly  of  the  dty  of  New 
York  established  a  code  of  ordinances  known  as  iJie  "Building  Code," 
which  regulated  the  construction,  alteration,  or  removal  of  buildings 
or  structures  erected  or  to  be  erected  in  the  city  of  New  York,  whidi 
todc  effect  on  the  23d  of  December,  1899,  and  was  afterwards  incor- 

?>rated  as  chapter  15  of  the  Code  of  Ordinances  of  the  city  of  New 
ork,  which  was  approved  by  the  mayor  on  December  1,  1906.  The 
petition  further  alleges  that  the  O.  J.  Gude  Company  was  the  owner  of 
a  certain  structure  located  on  the  top  of  the  building  on  the  southwest 
comer  of  Broadway  and  Forty-Second  street,  in  the  city  of  New 
York;  that  on  the  26th  of  March,  1907,  the  said  O.  J.  Gude  Company 
erected  and  constructed  and  maintains  on  the  top  of  the  said  building 
the  said  structure,  which  is  of  metal,  40  feet  long,  and  28  feet  high 
above  the  front  wall  or  cornice  of  said  building;  that  the  said  sign 
is  a  device  or  representation  in  the  nature  of  an  advertisement  or  an- 
nouncement, and  is  a  sky  sign,  within  section  144  of  the  Building 
Code,  and  was  erected  and  constructed  in  violation  of  the  provisions 
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of  section  4  of  the  Building  Code,  and  in  violation  of  section  144  of  the 
said  Building  Gxle,  in  the  f (lowing  particulars :  (1)  That  it  was  con- 
structed without  submitting  a  plan  of  the  proposed  work  to  Ae  super- 
intendent of  buildings,  and  without  the  approval  by  said  superintend- 
ent of  buildings  of  any  specifications  or  plans;  (2)  that  before  the 
erection  of  said  sign  no  permit  was  obtained  from  the  superintendent 
of  buildings  for  the  erection  thereof;  (3)  that  the  said  sign  has  been 
erected  and  ctMistructed  to  the  height  of  over  9  feet  over  the  front 
wall  and  cornice  of  the  above-described  building  to  which  it  is  attached 
and  by  which  it  is  supported,  to  wit,  28  feet  above  the  front  wall  and 
cornice  of  said  building,  in  direct  violation  of  section  144  of  said  Build- 
ing G>de.  It  is  further  alleged  that  the  superintendent  of  buildings  is- 
sued an  order  requiring  the  O.  J.  Gude  Company  to  remove  the  said 
sign,  which  order  was  duly  served  upon  the  said  Gude  Company,  but 
which  was  not  complied  with. 

In  answer  to  this  application,  the  O.  J.  Gude  Company  submitted 
affidavits,  from  which  it  appeared  that  this  sign  was  erected  upon  the 
roof  of  the  building  under  an  agreement  with  the  owner  or  lessee  of 
the  building,  is  constructed  entirely  of  metal,  and  is  in  all  respects  safe 
and  erected  in  accordance  with  the  provisions  of  the  Building  Code, 
except  that  in  reference  to  the  height  above  the  top  of  the  building. 

The  structure  complained  of  is  undoubtedly  a  "sky  siga,"  within  sec- 
tion 144  of  the  Building  Code.  The  restrictions  upon  the  erection  of 
these  sky  signs  are  that  they  shall  be  constructed  entirely  of  metal, 
including  tlie  uprights,  supports  and  braces  for  the  same,  and  shall  not 
be  at  any  point  over  nine  feet  above  the  front  wall  or  cornice  of  the 
front  wall  or  building  to  which  they  are  attached  or  by  which  they  are 
supported ;  that  they  shall  be  entirely  within  the  building  line  and  be 
properly  secured,  supported,  and  braced,  and  shall  be  so  constructed  as 
not  to  be  or  become  dangerous,  with  the  further  provision  that,  before 
they  are  erected,  a  permit  shall  be  obtained  from  the  superintendent  of 
building^.  It  is  conceded  in  this  case  that  no  application  for  a  permit 
to  the  superintendent  of  buildings  was  made,  nor  was  such  permit 
obtained.  It  was  proper  that  plans  for  such  a  structure  should  be  sub- 
mitted to  the  public  officials,  so  that  it  could  be  ascertained  whether  or 
not  a  structure  of  this  kind  erected  upon  the  top  of  a  building  was 
properly  constructed  and  securely  fastened  to  the  building  so  as  to 
prevent  danger  of  its  being  blown  into  the  street,  or  so  constructed 
as  not  to  embarrass  firemen  in  the  event  of  a  fire  in  a  building  to 
which  the  structure  was  attached,  or  in  an  adjoining  building,  and  gen- 
erally to  determine  whether  the  structure  was  sudi  as  would  not  en- 
danger the  public  or  the  adjoining  buildings.  The  excuse  offered  by 
the  appellant  for  not  applying  for  this  permit  from  the  superintendent 
of  buildings  was  that  it  understood  that  the  superintendent  of  build- 
ings had  no  jurisdiction  to  grant  a  permit  for  signs  extending  over  nine 
feet  above  the  cornice  of  the  building.  But  assuming  that  to  be  true, 
and  assuming  the  regulation  as  to  the  height  of  these  sky  signs  to  be 
invalid,  that  did  not  justify  any  one  in  constructing  any  kind  of  a 
structure  that  he  pleased  without  a  permit,  as  required  by  the  Build- 
ing Code,  so  that,  as  this  structure  was  erected  witfiout  submitting  the 
plans  to  the  superintendent  of  buildings  and  obtaining  a  permit  from 
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him,  it  was  an  unauthorized  and  illegal  structure.  If  the  provision 
as  to  the  height  of  these  sky  signs  was  invalid,  the  appellant  could  have 
applied  for  a  permit  asking  that  the  superintendent  should  determine 
whether  or  not  the  sky  sign  was  constructed  in  such  a  manner  as  to 
protect  the  public  and  comply  with  the  ordinance  in  other  respects,  and 
could  have  enforced  the  performance  of  that  duty  by  mandamus. 

The  objection,  however,  is  made  that  this  proceeding,  which  is  an 
application  to  the  Special  Term  of  the  Supreme  Court  for  a  summary 
order  requiring  the  appellant  to  remove  this  sign,*  was  not  authorized. 
This  proceeding  is  instituted  under  section  606  of  the  Consolidation 
Act  (chapter  410,  page  140,  of  the  Laws  of  1882,  as  amended  by  sec- 
tion 42,  c.  276,  p.  583,  of  the  Laws  of  1892),  which  authorizes  the 
superintendent  of  buildings  to  "institute  any  appropriate  action  or 
proceeding,  at  law  or  in  equity,  *  *  *  to  restrain  or  correct  the 
erection  or  alteration  of  or  to  require  the  removal  of,  or  to  prevent 
the  occupation  or  use  of  the  building  or  structure  erected,  constructed 
or  altered,  in  violation  of  or  not  in  compliance  with  any  of  the  pro- 
visions of  this  title."  Section  151  of  the  present  Building  Code  re- 
enacts  this  provision,  using  that  identical  language. 

I  agree  with  Mr.  Justice  Scott,  in  the  case  of  City  of  New  York  v. 
M.  Wineburgh  Advertising  Company  (decided  herewith)  107  N.  Y. 
Supp.  478,  that  section  506  of  the  Consolidation  Act  is  still  in  force, 
and  that  under  it  the  superintendent  of  buildings  was  authorized  to 
institute  any  appropriate  action  or  proceeding,  at  law  or  in  equity,  to 
restrain  or  correct  the  erection  or  alteration  of,  or  to  require  the  re- 
moval of,  or  to  prevent  the  occupation  or  use  of,  the  building  or 
structure  erected,  constructed,  or  altered  in  violation  of,  or  not  in 
compliance  with,  any  of  the  provisions  of  the  Building  Code.  But 
the  question  is:  What  was  intended  by  the  words  "any  appropriate 
action  or  proceeding,  at  law  or  in  equity."  Civil  rights  are  enforced 
in  courts  either  by  actions  or  certain  special  proceedings,  both  of 
which  are  regulated  by  the  Code  of  Civil  Procedure.  The  right  of  a 
person  against  whom. a  claim  is  made,  either  at  law  or  in  equity,  to 
be  confronted  by  the  witnesses  against  him,  to  have  a  right  to  cross- 
examine  them,  and  to  introduce  evidence  on  his  own  behalf,  is  care- 
fully preserved  both  by  the  Constitution  and  the  Codes  of  Procedure 
as  to  the  authorized  actions  and  special  proceedings,  and  in  an  action 
the  right  to  this  investigation  before  eitiier  a  judge  or  a  jury  is  as- 
sured by  the  Constitution  to  any  person  against  whom  a  claim  is 
made.  The  ordinary  meaning  which  would  be  given  to  the  phrase 
"appropriate  action  or  proceeding"  would  be  to  authorize  the  super- 
intendent of  buildings  to  adopt  any  of  the  recognized  actions  or  pro- 
ceedings, either  at  law  or  in  equity,  for  the  enforcement  of  the  pro- 
visions of  the  Building  Code.  It  certainly  cannot  be  supposed  that 
the  Legislature,  by  this  general  language,  intended  to  reverse  all  of 
the  statutory  rules  in  relation  to  the  enforcement  of  claims  agaiiist  in- 
dividuals, by  allowing  the  superintendent  of  buildings  to  institute 
an  entirely  new  proceeding,  by  which  rights  to  property  of  great 
value  should  be  determined  in  a  summary  way  upon  affidavit,  with- 
out the  safeguards  which  have  been  found  to  be  necessary  in  the  dis- 
position of 'questions  of  facts  of  affording  an  opportunity  to  cross- 
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examine  the  witnesses  and  introduce  testimony  subject  to  the  com- 
mon-law rules  of  evidence.  If  this  power  is  presumed  to  have  been 
lodged  in  the  superintendent  of  buildings,  the  owner  of  any  building, 
notwithstanding  its  character  or  cost,  may  be  compelled  to  remove  it 
by  a  summary  order  of  the  court  at  Special  Tenn,  based  upon  an 
affidavit  that  the  building  has  been  erected  in  violation  of  some  of 
the  provisions  of  the  Building  Code,  without  opportunity  of  cross- 
examining  the  witnesses  relied  on  to  prove  such  violation,  or  without 
an  opportunity  of  fairly  meeting  the  testimony,  except  by  affidavit. 
Experience  has  demonstrated  that  a  trial  by  affidavit  is  an  extremely 
unsatisfactory  way  of  disposing  of  questions  of  fact.  Assuming'  that 
there  would  be  no  constitutional  objections  to  depriving  a  person  of 
his  property  in  such  a  summary  manner7-a  question  which  I  think 
at  least  is  open  to  serious  doubt — ^the  authority  to  institute  such  a 
proceeding  should  not  be  inferred  from  language  which  is  perfectly 
consistent  with  the  intention  to  authorize  the  superintendent  to  insti- 
tute one  of  the  recognized  legal  proceedings  by  which  civil  rights  are 
enforced  or  protected.  That  the  usual  action  for  an  injunction  is 
amply  sufficient  to  protect  the  rights  of  the  public  is  apparent,  as  at 
any  time  the  court  by  a  temporary  injunction,  in  such  an  action,  can 
prohibit  the  violation  of  any  of  the  provisions  of  the  Building  Code, 
and  by  final  judgment,  where  the  rights  of  the  parties  can  be  pro- 
tected, can  require  the  building  erected  in  violation  of  it  to  be  re- 
moved. No  necessity  exists  for  the  institution  of  such  a  summary 
proceeding,  and  there  is  nothing  in  the  statute,  as  I  read  it,  which 
authorizes  it. 

In  relation  to  the  question  as  to  the  validity  of  this  restriction, 
when  applied  only  to  advertising  signs,  and  not  to  a  structure  to  be 
used  for  any  other  purpose,  I  do  not  think  anything  more  is  required 
than  has  been  said  by  Mr.  Justice  Scott  in  the  case  of  City  of  New 
York  V.  M.  Wineburgh  Advertising  Company  (decided  herewith), 
107  N.  Y.  Supp.  478.  My  views  upon  this  question  were  expressed 
in  the  case  of  People  v.  Green,  85  App.  Div.  400,  83  N.  Y.  Supp. 
460,  and  were  concurred  in  by  a  majority  of  the  court.  As  I  thii^ 
this  proceeding  was  unauthorized,  I  am  in  favor  of  reversing  the 
order  appealed  from  on  that  ground  only,  leaving  the  other  questions 
to  be  finally  determined  when  they  are  properly  presented. 

The  order  appealed  from  should  tiierefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  application  denied,  with  $10  costs. 

PATTERSON,  P.  J.,  and  LAMBERT  and  SCOTT,  JJ.,  concur. 
CLARKE,  J.,  dissents. 

SCOTT,  J.  (concurring).  I  find  myself  constrained,  although  re- 
luctantly, to  concur  with  Mr.  Justice  INGRAHAM  in  the  view  that 
no  legal  authority  can  be  found  for  the  summary  proceeding  instituted 
by  the  city  of  New  York  in  this  matter,  notwitiistanding  such  pro- 
ceedings have  been  resorted  to  for  many  years,  and,  so  far  as  I  can 
ascertain,  have  never  before  been  seriously  questioned.  I  cannot 
escape  the  conclusion,  however,  that  section  506  of  the  Consolidation 
Act  (Laws  1882,  p.  140,  c.  410),  as  amended  by  section  43  of  chapter 
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275,  p.  583  of  the  Laws  of  1892,  which  I  consider  to  be  still  in  force 
(City  of  New  York  v.  Winebiu-gh  Advertising  Co.  [decided  herewith] 
107  N.  Y.  Supp.  478),  authorizes,  as  "appropriate"  proceedings,  only 
sudi  actions  and  special  proceedings  as  are  provided  for  by  the  Code  of 
Civil  Procedure,  and  does  not  authorize  sudi  a  summary  proceeding  as 
thepresent. 

Ine  section  quoted  does,  however,  in  plain  terms,  authorize  a  tem- 
porary injunction,  which  I  think  may  be  either  restrictive  or  manda- 
tory, and  which  should  issue  without  hesitation  where  the  facts  are 
periectly  clear,  or  are,  as  in  the  present  case,  undisputed.  Such  a 
case  would  be  presented  where  the  structure  complained  of  was  im- 
minently dangerous,  or  where  it  is  cftie  requiring  a  permit  for  its  erec- 
tion, but  has  been  or  is  being  erected  without  an  attempt  to  secure 
such  a  permit  Such  unlawful  structures  are  prohibited  under  the 
police  power  of  the  state,  and  in  such  cases  summary  measures,  when 
authorized  by  the  Legislature,  have  always  been  sustained,  and  the 
right  of  trial  by  jury  does  not  attach  to  them.  Heister  t.  Board 
of  Health,  37  N.  Y.  669. 


•      KOBBE  CX).  V.  CITT  OF  JIEJW  YOBK. 
(Supreme  Conrt,  Appellate  Division,  First  Department.    December  0,  1007.) 

Appeal  from  Special  Term. 

Action  for  injunction  by  the  Kobbe  Company  against  the  city  of  New 
York.  From  an  order  denying  a  motion  for  injunction  pendente 
lite,  plaintiff  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
SCOTT,  and  LAMBERT,  JJ. 

Myer  Nussbaum,  for  appellant. 
Theodore  Connoly,  for  respondent 

SCOTT,  J.  This  appeal  presents  substantially  the  same  questions 
which  are  presented  by  the  appeal  in  City  of  New  York  v.  M.  Wine- 
burgh  Advertising  Company  (decided  herewith)  107  N.  Y.  Supp.  478, 
and  the  same  considerations  which  require  the  affirmance  of  the  order 
in  that  case  call  for  the  affirmance  of  the  order  appealed  from  in  this. 
The  plaintiff  filed,  with  the  department  of  buildings,  plans  and  specifi- 
cations providing  for  the  erection  of  a  "sky  sign"  nine  feet  high,  and 
received  a  permit  from  the  superintendent  of  buildings  for  the  erection 
of  such  a  si^.  It  has  proceeded  to  erect  a  sign  about  27  feet  high. 
For  such  a  sign  it  has  filed  no  plans  and  received  no  permit. 

The  order  must  be  affirmed,  with  $10  costs  and  disbursements. 

PATTERSON,  P.  J.,  and  INGRAHAM  and  LAMBERT,  JJ.,  con- 
cur.  CLARKE,  J.,  concurs  in  result 
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(122  App.  DiT.  00&) 

UNITED  STATES  CASUALTY  00.  T.  JAMIESON. 

(Snpreme  Conrt,  Appellate  DlYlslon,  First  Department    December  6.   190T.) 

1.  Pleading— Bnx  or  Pabtiouuuu— AppuoATioir  bbtokc  Isstts  Joined. 

In  an  action  to  recover  advances  alleged  to  have  been  made  by  plaintiff 
to  defendant  in  ezceis  of  commlaslons  to  which  he  and  bis  snbagents  woe 
^ititled,  and  for  money  loaned,  defendant  was  not  entitled  to  a  bill  of 
particulars  after  the  action  was  conmienced,  but  before  Issue  was  Joined. 
since  he  is  presumed  to  know  the  amount  alleged  to  have  been  paid  blm, 
and  the  commissions  earned. 

[Ed.  Note. — For  cases  In  point,  see  Ooit  Dig.  vol.  89,  Pleading.  I  877.] 

2.  SAltE— ARBWEB— DEKUXS— STA.TUTB8. 

When  defendant  has  not  the  necessary  information  to  answer  tlie  com- 
plaint, he  may  interpose  an  answer  denying  that  be  has  any  knowledge 
or  Information  sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
of  the  complaint,  and  under  Code  Civ.  Proc.  {  500,  this  puts  plaintiff  to 
Ills  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  89.  Pleading,  St  24&- 
248.J 

Ap{>eal  from  Special  Term. 

Action  by  the  United  States  Casualty  Company  against  Harry  D. 
Jamieson  to  recover  certain  advances  made  to  defendant,  and  for 
money  loaned.  From  an  order  granting  a  motion  for  a  bill  of  particu- 
lars, plaintiff  a{q>eals.    Reversed. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM.  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

Carl  Schurz  Petrasch,  for  appellant 
James  Taylor  Lewis,  for  respondent 

Mclaughlin,  J.  This  action  is  brought  to  recover  certain  ad- 
vances alleged  to  have  been  made  by  plaintiff  to  defendant  in  excess 
of  commissions  to  which  he  and  his  subagents  were  entitled,  and  also 
upon  a  separate  cause  of  action  for  money  loaned.  After  the  action 
had  been  commenced — but  before  issue  was  joined — the  defendant 
moved  for  a  bill  of  particulars.  The  affidavit  upon  which  the  motion 
was  principally  based  was  to  the  effect  that  the  allegations  of  the  com- 
plaint set  forth,  in  gross,  various  sums  of  money,  in  large  amounts, 
which  had  been  advanced ;  that  the  defendant  had  never  &en  permit- 
ted to  examine  the  books  of  the  plaintiff  or  given  a  statement  of  the 
sums  advanced;  that  he  was  unable  to  answer  the  complaint  intelli- 
gently and  with  safety  to  his  interest ;  and  that  he  could  not  properly 
defend  the  action  widiout  a  detailed  statement.  The  plaintiff,  in  op- 
position, submitted  affidavits  to  the  effect  that  the  plaintiff  had  ad- 
vanced certain  amounts  of  money  each  week  to  defendant,  and  obtained 
receipts  from  him  showing  that  the  money  was  advanced  on  account 
of  the  commissions,  and  that  monthly  statements  were  rendered  to  him. 

A  bill  of  particulars  is  not  ordered — except  under  very  extraordi- 
nary circumstances — ^prior  to  the  joining  of  issue,  and  this  for  the  ob- 
vious reason  that  a  party  has  no  necessity  for  a  bill  of  particulars  un- 
til he  disputes  the  plaintiff's  claim.  Not  a  single  fact  is  here  stated 
which  would  justify  the  order.     The  defendant  knows,  or  ought  to 
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know,  whether  or  not  he  received  the  amounts  alleged  to  have  been 
paid  him  for  the  time  stated;  he  also  knows,  or  ought  to  know,  the 
commissions  earned  by  him,  as  well  as  by  his  subagents.  If  he  knows 
these  facts,  tiien  he  is  in  a  position  to  interpose  an  answer ;  if  he  has 
not  the  necessary  information,  then  he  can  interpose  an  answer  deny- 
ing that  he  has  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  of  the  complaint,  and  this  puts  the 
plaintiff  to  his  proof.  Code  Civ.  Proa  §  500.  Substantially  all  the  de- 
fendant claims  is  that  he  does  not  know  whether  the  plaintiff's  claim  is 
correct  or  not,  and  a  bill  of  particulars,  under  such  circumstances,  will 
not  be  ordered — certainly  not  before  issue  is  joined.  Hicks  v.  Eg- 
gleston,  95  App.  Div.  162,  88  N.  Y.  Supp.  528;  McClellan  v.  Dun- 
combe,  26  App.  Div.  353,  49  N.  Y.  Supp.  679 ;  American  Credit  In- 
demnity Co.  v.  Bondy,  17  App.  Div.  328,  45  N.  Y.  Supp.  267 ;  Morrill 
V.  Kazis,  8  App.  Div.  304,  40  N.  Y.  Supp,  954. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  All 
concur. 


IHAKCS  r.  BHIORANT  INDUSTRIAI^  SAVINGS  BANK. 
(Snprane  Court,  Appellate  Dlvlaloo,  First  Department    December  6,  1907.) 

1.  ADiaiimiUkTOBS— FOBKiaR  Afpoihxuert. 

F.,  havfaig  been  a  resident  of  Brooklyn  prior  to  1895,  some  time  In  that 
year  entered  a  hospital  in  Jersey  City,  and  remained  there  until  Augnst, 
1896,  when  be  returned  to  Brooklyn  for  a  visit,  and  then  disappeared  leav- 
tng  certain  aavlngs  bankbooks,  one  of  which  showed  a  deposit  In  defend- 
ant bank,  located  in  New  York,  with  the  managers  of  the  hospitaL  In 
1906,  an  administrator  was  appointed  for  F.'s  estate  In  New  Jersey,  un- 
der New  Jers^  Act  March  7,  1797,  aa  amended  by  Act  March  28,  1895  (P. 
h.  p.  751),  autiiorlzing  administration  on  the  estates  of  absentees  for  a 
period  of  seven  years.  Held,  that  aa  there  was  no  occasion  for  adminis- 
tration for  the  preservation  of  an  abandoned  estate  in  New  Jersey,  there 
being  no  property  belonging  to  F.  in  that  state,  and  there  being  no  finding 
that  F.  was  dead  in  fact,  such  administration  did  not  entitle  &e  adminis- 
trator or  his  assignee  to  receive  the  deposits. 

2.  SaIO— PaYUNT  to  ADHiniBIBATOB— FA.OT  OF  DXATH. 

While  a  state  under  Its  police  power  may  provide  for  administration  on 
the  estate  of  an  absentee  under  proper  safeguards  for  the  protection  of 
bis  interests  In  case  of  bis  return,  payment  to  an  administrator  of  such 
absentee,  who  Is  not  In  fact  dead,  is  no  defense  as  agahist  blm  or  bis 
legal  representatives. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  22,  Executors  and 
Administrators,  U  15-16.] 

&  Sakb— Pboot  of  Faoiv— LxmcBS  of  Aduiribtration. 

Letters  of  administration  on  the  estate  of  an  alleged  deceased  person  do 
not  establish  even  prima  facie  the  fact  of  death. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  -vol.  22,  Executors  and 
Administrators,  H  15-16.] 

4  BAKB— EviDKncX— SUFFICIBNOT. 

Where  a  savings  bank  depositor  left  the  country  and  disappeared,  the 
court,  after  the  explratlcm  of  a  sulScient  time,  could  find  that  he  was  dead 
in  fact,  and  could  grant  letters  of  administration  on  his  estate. 

Action  by  Morris  B.  Marks  against  the  Emigrant  Industrial  Sav- 
ings Bank.    A  verdict  was  directed  in  favor  of  plaintiff,  and  defend- 
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anf  s  motion  for  a  new  trial  on  exceptions  was  directed  to  be  heard  in 
the  first  instance  at  the  Appellate  Division.  Verdict  set  aside,  and 
motion  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  HOUGHTON,  and  LAMBERT,  IJ. 

Frederick  S.  Fisher,  for  plaintiff. 
Richard  O'Gorman,  for  defendant 

HOUGHTON,  J.  Prior  to  the  year  1895  Patrick  Flanagan  was  a 
resident  of  Brooklyn  in  this  state.  Some  time  in  that  year  he  went 
to  Jersey  City  in  tiit  state  of  New  Jersey,  and  shortly  thereafter  en- 
tered St  Francis  Hospital  in  that  aty,  in  which  he  remained  appar- 
ently until  August  1896,  when  he  returned  to  Brooklyn,  where  he  vis- 
ited a  brother  for  a  short  time,  and  disappeared,  none  of  his  relatives 
having  heard  from  or  of  him  thereafter.  Upon  leaving  the  hospital 
he  left  in  the  custody  of  the  managers  three  savings  bank  books,  one 
of  which  was  issued  by  the  defendant. 

In  1905  Joseph  Flanagan,  a  nephew  of  Patrick,  presented  to  the  sur- 
rogate of  the  county  of  Hudson,  the  county  in  which  Jersey  City  is 
situated,  a  petition,  praying  that  letters  of  administration  of  the  goods, 
chattels,  and  credits  of  Patrick  Flanagan,  presumptively  dead,  should 
be  issued  to  him  or  some  proper  person.  Notice  by  publication,  ac- 
cording to  the  New  Jersey  statute,  was  given,  and  the  proceeding  re- 
sulted, as  is  stated  by  the  certificate,  in  the  granting  of  "administration 
of  Ae  goods  and  chattels,  rights,  and  credits  which  were  of  Patrick 
Flanagan  (presumed  under  an  act  entitled  'An  act  declaring  when 
the  death  of  persons  absenting  themselves  shall  be  presumed,'  passed 
March  7,  1797,  as  amended  March  28,  1895,  P.  L.  1896,  p.  751,  to  be 
dead),  late  of  the  county  of  Hudson,  who  died  intestate,"  to  the  peti- 
tioner and  another. 

The  proceeding  for  the  appointment  of  administrators  disclosed  no 
property  in  the  state  of  New  Jersey  belonging  to  the  alleged  deceased, 
his  property  consisting  wholly  of  money  in  three  savings  banks  shown 
to  be  located  in  the  city  of  New  York  in  this  state. 

In  1881  Patrick  Flanagan  had  deposited  with  the  defendant  $2,096, 
only  a  portion  of  the  interest  on  which  he  had  withdrawn  from  time 
to  time,  his  last  withdrawal  of  $20,  being  on  December  10,  1895.  One 
of  the  conditions  upon  which  the  deposit  was  made  was  that  upon 
the  decease  of  the  depositor,  the  amount  to  the  credit  of  the  deceased 
should  be  paid  to  his  legal  representatives.  After  their  appointment, 
the  administrators  presented  copies  of  the  proceedings  of  ^e  Surro- 
gate's Court  of  New  Jersey  on  their  appointment  together  with  the 
bankbook,  to  the  defendant,  and  demanded  payment  to  themselves  of 
the  deposit  which  Patrick  Flanagan  had  made.  The  defendant  de- 
clined to  pay,  on  the  ground  that  the  copies  of  the  proceeding's  in  the 
Surrogate's  Court  were  not  properly  exemplified,  and,  further,  that 
the  papers  did  not  show  on  their  face  that  Patrick  Flanagan  was  dead, 
and  that  such  a  payment  would  be  no  protection  against  a  demand  by 
Patrick  if  he  should  chance  to  be  living.  Thereupon  the  administra- 
tors assigned  their  claim  to  the  plaintiff,  who  brought  this  action 
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apinst  defendant,  which  resulted  in  a  direction  of  verdict  in  his  favor, 
and  a  direction  that  the  defendant's  exceptions  be  heard  in  the  first  in- 
stance before  this  court. 

We  think  the  defendant's  exceptions  were  well  taken,  and  that  the 
direction  of  a  verdict  in  favor  of  plaintiff  was  erroneous,  and  that  a 
new  trial  must  be  granted. 

The  proceeding  had  in  the  Surrogate's  Court  of  New  Jersey  did  not 
determine  that  Patrick  Flanagan  was  dead,  and  the  letters  of  admin- 
istration issued  therein  were  so  issued  because  he  was  presumed  to 
be  dead  under  a  statute  of  that  state,  providing  that,  when  a  person 
shall  remain  beyond  sea  or  absent  himself  from  that  state,  or  frcnn  his 
last  known  place  of  residence,  or  conceal  himself  for  seven  years  suc- 
cessively, he  shall  be  presumed  to  be  dead.  Patrick  Flanagan  left  no 
property  in  the  state  of  New  Jersey  when  he  departed  therefrom. 
Such  property  as  he  had  was  in  the  state  of  New  York.  The  pass- 
book was  not  property.  It  was  a  mere  evidence  of  indebtedness 
against  a  resident  of  this  state.  That  the  book  happened  to  be  there  is 
immaterial.  Lavin  v.  Emigrant  Industrial  Savii^fs  Bank  (C.  C)  1 
Fed.  641,  18  Blatchf.  1.  "rhere  was  no  occasion,  therefore,  for  the 
f^ranting  of  letters  of  administration  for  the  preservation  of  an  aban- 
doned estate. 

By  virtue  of  its  police  power  a  state  has  the  right  to  enact  a  law 
for  administration  on  the  assets  of  an  absentee,  creating  proper  safe- 
guards for  the  protection  of  his  interests  in  case  of  his  return.  Cun- 
nius  V.  Reading  School  District,  198  U.  S.  468,  25  Sup.  Ct.  721,  49 
L.  Ed.  1125.  In  Roderigas  v.  East  River  Savings  Institution,  63  N. 
Y.  460,  20  Am.  Rep.  555,  it  was  held  that  payment  to  an  adminis- 
trator of  the  estate  of  a  person  judicially  determined  to  be  dead,  but 
who  in  fact  was  alive,  was  good  as  ag^nst  such  person  or  his  legal  rep- 
resentatives. This  case  was  expressly  overruled  in  Scott  v.  McNeal, 
154  U.  S.  34,  14  Sup.  Ct  1108,  38  L.  Ed.  896,  as  violating  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States,  in  that  it 
deprived  a  person  of  his  property  without  due  process  of  law;  and 
it  has  been  expressly  declared  to  be  no  longer  tiie  law  of  this  state. 
Matter  of  Killan's  Estate,  172  N.  Y.  547,  657,  66  N.  E.  561,  63  L.  R. 
A.  95.  The  pJaintiff  insists  that  the  letters  of  administration  prove  a 
1^1  death.  They  do  not  purport  to  show  a  finding  of  actual  death,  and 
even  if  they  did  tney  would  not  be  proof  of  that  fact.  Proof  of  the  pro- 
bate of  a  will  or  the  granting  of  letters  of  administration  do  not  es- 
tablish, even  prima  facie,  the  fact  of  death.  Carroll  v.  Carroll,  60  N. 
Y.  121,  19  Am.  Rep.  144.  It  is  urged  that  Scott  v.  McNeal,  supra, 
does  not  apply,  because  the  person  in  that  case  who  was  presumed  to 
be  dead,  and  upon  whose  estate  administration  had  been  granted,  was 
in  fact  alive  and  demanding  restoration  of  his  property.  The  princi- 
ple however  is  the  same.  "The  contract  of  the  defendant  with  Patrick 
Flanagan  was  that  it  would  repay  to  him  his  deposit,  and  hold  itself 
in  readiness  so  to  do  as  long  as  he  should  live,  and  pay  only  to  his 
representatives  cm  his  decease.  His  actual  decease  has  not  been  estab- 
lished. Title  to  the  deposit  held  by  defendant  has  not  been  transferred 
from  him  to  the  administrators  by  due  process  of  law,  and  hence  they 
could  not  assign  it  to  the  plaintiff.    Payment  to  the  administrators  or 
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their  assignee  would  not  protect  the  defendant  from  a  repayment  to 
Patrick  Flanagan  if  he  should  be  alive  and  hereafter  demand  it. 

In  addition,  there  is  very  grave  doubt  whether  the  New  Jersey 
court  ever  had  jurisdiction  to  grant  letters  of  administration  of  any 
kind.  Patridc  Flanagan  left  no  property  in  that  state,  for  the  bank 
books  were  not  property,  and  he  did  not  die  there.  '.He  was  a  resident 
of  Brooklyn  in  this  state,  and  went  from  there  to  the  Jersey  City  Hos- 
pital, and  on  his  discharge  from  that  institution  came  back  to  Brook- 
lyn, from  which  place  he  disappeared.  Whatever  property  he  left  be- 
hind him  was  in  this  state,  and  it  might  well  be  said  that  if  any  ad- 
ministration should  be  granted  because  he  had  abandoned  his  estate, 
temporary  letters  should  be  issued  in  this  state  under  the  provi»ons  of 
section  2670  of  the  Code  of  Civil  Procedure.  Of  course  the  mwiey  on 
deposit  with  defendant  does  not  belong  to  it,  and  there  will  come  a 
time  when  it  can  be  found  as  a  fact  that  Patrick  Flanagan  is  actually 
dead,  and  the  money,  if  he  does  not  in  the  meantime  draw  it,  can  be 
paid  to  those  entitled. 

On  the  proofs  appearing  in  the  record,  however,  we  are  of  the  opin- 
ion that  the  present  action  cannot  be  maintained,  and  that  the  direc- 
tion of  a  verdict  against  defendant  was  error,  and  that  it  should  be 
set  aside  and  a  new  trial  granted,  with  costs  to  the  defendant  to  abide 
the  event.    All  concur. 


BARRON  V.  FEIST. 
(Supreme  Court,  Appellate  DItIbIod,  First  Department    December  6,  1007.) 

1.  JUDaiUCNT— Vaoatiom— Bquitt. 

Plaintiff  allied  that  be  bad  previously  sued  defendant  In  the  Municipal 
Court,  and  that  it  was  stipulated  that  the  qneetlon  whether  defendant's 
answer  contained  a  defense  should  be  submitted  to  the  Justice,  and,  if  it 
did,  be  should  send  the  case  to  another  justice  for  trial,  otherwise  be 
should  render  judgment  for  plaintiff ;  that  he  determined  that  the  answer 
did  state  a  defense,  and,  contrary  to  tbe  stipulation,  rendered  judgment 
for  defendant  more  than  14  days  after  submission.  In  violation  of  Mu- 
nicipal Court  Act,  f  230  (Laws  1002,  p.  1557,  c.  580),  without  a  trial  of 
the  iBsnes,  and  that  the  time  to  appeal  had  expired.  Held,  that  tbe  com- 
plaint did  not  state  a  cause  of  action  to  set  the  judgment  aidde  in  equity, 
under  the  rule  that  a  judgment  can  be  so  attacked  only  on  grounds  wbldi 
either  could  not  have  been  made  available  to  the  complaining  party  at  law, 
or  which  be  was  prevented  from  setting  up  by  fraud,  a«ddait,  or  tbe 
wrongful  act  of  the  opposite  party  witibout  negligence  or  fault  on  bis 
part. 

2.  AppBAit-nJuDoianTs  Afpkaijlbu. 

Under  Municipal  Court  Act  (Laws  1902,  p.  1578,  c.  580)  |  310,  giving  tbe 
right  of  appeal  from  the  Municipal  Court  to  tbe  Appellate  Term  of  the 
Supreme  Court,  a  Municipal  Court  judgment  is  appealable,  though  tbe 
objection  Is  that  it  was  rendered  without  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  C«it  Dig.  vol.  2,  Appeal  and  Er^ 
ror,  H  81-87.] 

8.  jTTDaiacira— Yaoatior — Couflaint— DxiruBBEit. 

Where  a  complaint  in  equity  to  set  aside  a  judgment  showed  on  Its 
face  that  plaintiff  bad  had  an  adequate  remedy  at  law  by  appeal,  but  had 
lost  It  by  his  negligence  in  failing  to  avail  himself  thereof  within  the  time 
prescribed,  tbe  complaint  was  demurrable. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Ted  S.  Barron  against  Leo  Feist.  From  an  interlocutory 
judgment  overruling  a  demurrer  to  plaintiff's  amended  complaint  for 
want  of  facts,  defendant  appeals.    Reversed. 

See  101  N.  Y.  Supp.  72. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

A.  S.  Gilbert,  for  appellant 
Alfred  B.  Nathan,  for  respondent 

HOUGHTON,  J.^  The  amended  complaint  alleges  that  in  Novem- 
ber, 1905,  the  plaintiff  brought  an  action  in  the  Municipal  Court  of 
the  city  of  New  York,  to  which  the  defendant  interposed  an  answer, 
and  that  upon  such  action  coming  on  for  trial  the  parties  entered  into 
a  stipulation  that  they  would  submit  to  the  justice  the  question  as  to 
whether  or  not  the  defendant's  answer  contained  any  defense,  and  that 
if  the  justice  decided  that  it  did  not  then  judgment  was  to  be  entered 
for  plaintiff,  but  that  if  he  decided  that  it  did  contain  a  defense  the 
action  was  to  be  sent  to  another  justice  for  trial.  That  thereafter,  and 
on  the  27th  day  of  January,  1906,  the  justice  decided  that  the  answer 
did  contain  a  defense,  and  instead  of  sending  the  case  to  another  justice 
of  the  Municipal  Court  for  trial,  in  accordance  with  the  stipulation, 
by  inadvertence  and  mistake  he  rendered  a  judgment  dismissing  plain- 
tiffs complaint,  with  costs  amounting  to  $22.41,  which  judgment  was 
entered  on  that  day.  The  complaint  further  alleges  that  such  judgment 
was  void  because  in  violation  of  the  stipulation,  and  because  it  was 
rendered  more  than  14  days  after  its  submission  to  the  justice,  in  viola- 
tion of  section  230  of  the  Municipal  Court  Act  (Laws  1902,  p.  1557, 
c  580),  and  without  a  trial  of  the  issues,  and  that  the  time  to  appeal 
therefrom  has  passed,  and  that  plaintiff  has  no  adequate  remedy  at 
law  to  relieve  hmiself  from  such  judgment,  and  that  defendant  threat- 
ens to  collect  the  same,  and  asks  that  such  judgment  be  declared  in- 
valid and  void,  and  be  set  aside  and  defendant  restrained  from  enforc- 
ing the  same. 

To  this  complaint  the  defendant  interposed  a  demurrer  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  which  demurrer 
was  overruled. 

The  learned  trial  court  in  holding  that  the  complaint  stated  a  good 
cause  of  action  evidently  relied  upon  an  obiter  statement  in  Lackner 
V.  American  Clothing  Co.,  112  App.  Div.  458,  98  N.  Y.  Supp.  376.  In 
that  case  a  justice  of  the  Municipal  Court  had  rendered  a  judgment 
irrespective  of  a  tender  paid  into  court,  inadvertently  overlooking  that 
fact  The  judgment  should  have  gone  for  the  defendant,  but  was 
g^ven  to  the  plaintiff.  In  holding  that  the  various  motions  which  had 
been  made  were  ineffectual  to  relieve  the  defendant,  the  learned  judge 
writing  the  opinion,  at  its  close,  remarked  that  the  defendant  was  not 
without  remedy,  for  an  equity  action  would  lie  to  give  appropriate  re- 
lief. Hie  record  in  that  case  mav  have  contained  facts  not  disclosed 
in  the  opinion,  but  with  the  broaa  proposition  that  an  equity  action  is 
maintainable  to  set  aside  a  judgment  inadvertently  or  mis^enly  en- 
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tered  by  the  court  without  the  procurement  of  the  opposite  party,  we 
caraiot  agree.  From  necessity,  in  preserving  the  stability  of  judgments 
and  insuring  that  they  shall  be  reviewed  only  in  the  manner  prescribed 
by  law,  the  grotmd  upon  which  a  judgment  may  be  impeached  in  an 
equity  action  is  very  narrow.  The  rule  is  that  impeachment  of  a  judg- 
ment can  be  had  only  upon  grounds  which  either  oould  not  have  been 
made  available  to  the  complaining  party  at  law,  or  which  he  was  pre- 
vented from  setting  up  by  fraud,  accident,  or  the  wrongful  act  of  the 
other  party  without  any  negligence  or  fault  on  his  part  Vilas  v.  Jones, 
1  N.  Y.  274,  281;  Smith  v.  Nelson,  62  N.  Y.  286;  Reich  v.  Cochran, 
105  App.  Div.  542,  94  N.  Y.  Supp.  404;  Merrifield  v.  Bell,  60  Hun, 
676, 14  N,  Y.  SuBp.  322. 

The  complaint  does  not  allege  that  the  defendant,  by  fraud  or  any 
other  means,  induced  the  municipal  justice  to  enter  the  judgment.  On 
the  contrary,  it  alleges  that  the  judgment  as  entered  was  void,  in  that 
it  was  not  rendered  by  the  justice  within  14  days  after  the  submission 
of  the  case  to  him,  in  accordance  with  the  provisions  of  section  230  of 
the  Municipal  G>urt  Act,  which  section  provides  that  judgment  in  that 
court,  when  not  upon  a  verdict,  must  be  rendered  within  such  time. 
Section  310  of  the  Municipal  Court  Act  gives  the  right  of  appeal  from 
the  Municipal  Court  to  the  Appellate  Term  of  the  Supreme  Court  Al- 
though an  inferior  court  has  rendered  a  judgment  without  jurisdic- 
tion, the  appellate  court  may  so  far  act  as  to  reverse  the  judgment  for 
want  of  sudi  jurisdiction.  McMahon  v.  Rauhr,  47  N.  Y.  67 ;  Catlin 
V.  Rundell,  1  App.  Div.  167,  37  N.  Y.  Supp.  979. 

It  is  not  alleged  that  the  plaintiff  in  this  action  was  prevented  by  any 
act  of  the  defendant  from  appealing  frcwn  the  judgment  entered  against 
him.  It  appears  upon  the  face  of  the  complaint,  therefore,  that  he  had 
an  adequate  remedy  at  law  by  appeal  of  which,  by  his  own  n^ligence, 
he  did  not  avail  himself.  The  complaint  is  not  aided  by  the  allegation 
that  the  judgment  was  entered  contrary  to  the  stipulation,  or  without 
a  trial,  for  the  reason  that  it  appears  clearly  that  the  plaintiff  could 
have  rid  himself  of  it  by  an  appeal  to  the  Appellate  Term  on  the  ground 
that  it  was  rendered  more  than  14  days  after  its  submission. 

The  respondent  makes  the  point  that  whether  or  not  plaintiff  has  an 
adequate  remedy  at  law  can  only  be  raised  by  answer,  and  that  a  de- 
murrer is  not  available  for  that  purpose.  This  is  true  where  that  fact 
does  not  appear  on  the  face  of  the  complaint.  That  point  is  not  involv  • 
ed  on  this  appeal,  however.  The  question  is  not  whether  plaintiff  now 
has  any  adequate  remedy  at  law,  but  whether  he  did  have  an  adequate 
remedy  at  law  to  rid  himself  of  the  judgment,  and  failed  to  avail  him- 
self of  it  If  he  did  have  such  remedy  he  should  have  pursued  it,  and 
not  having  done  so  no  action  will  lie  in  equity.  Of  course,  a  demurrer 
lies  to  a  complaint  on  the  ground  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action  in  equity  as  well  as  at  law.  Black  v. 
Vanderbilt,  70  App.  Div.  16,  74  N.  Y.  Supp.  1095. 

The  interlocutory  judgment  overruling  the  demurrer  should  be  re- 
versed, with  costs,  and  the  demurrer  sustained,  with  costs,  with  leave 
to  the  plaintiff  to  amend  within  20  days,  on  payment  of  costs  in  this 
court  and  in  the  court  below.    All  concur. 
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WILNER  y.  INDEPENDENT  ORDER  AHAWAS  ISRAEL. 

(Supreme  Court,  Appellate  Division,  First  Department    December  6,  1907.) 

Costs— Payment— Stat  or  SuBSEQrENT  Aonow. 

Under  Code  Civ.  Proc.  §  779,  providing  that  where  the  costs  of  a  mo- 
tion In  nn  action  are  directed  to  be  paid,  all  proceedings  on  the  part  of 
tbe  party  required  to  pay  the  same  are  stayed  without  further  direction  of 
the  court  until  payment  thereof,  where  an  action  Is  dismissed  on  failure 
of  plaintiff  to  appear  and  costs  are  taxed  against  him,  a  subsequent  ac- 
tion between  tbe  same  parties  on  the  same  cause  of  action  will  be  stayed 
until  such  costs  are  paid,  though  tbe  attorney  alleges,  on  Information  and 
belief,  that  plaintiff  Is  pecuniarily  unable  to  pay  the  costs  of  the  former 
action,  no  other  excuse  for  nonpayment  being  made. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  18,  Costs,  M  1048- 
1060.] 

Appeal  from  Special  Term. 

Action  by  Rachel  Wilner  against  the  Independent  Order  Ahawas 
Israel.  From  an  order  denying  a  motion  to  stay  proceedings,  defend- 
'  ant  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

Alfred  B.  Jaworower,  for  appellant 

McLaughlin,  J.  The  plaintiff  brought  an  action  in  the  Munic- 
ipal Court  of  the  city  of  New  York  against  the  defendant  to  recover 
the  sum  of  $500.  Issue  was  joined,  but  when  the  action  came  on  for 
trial  plaintiff  did  not  appear,  and  the  complaint  was  dismissed  on  de- 
fendant's motion,  with  $32.41  costs.  No  motion  was  made,  so  far  as 
appears,  to  open  the  default,  nor  were  the  costs  paid.  Subsequently 
this  action  was  brought  to  recover  upon  the  same  cause  of  action. 
Thereupon  defendant  moved  to  stay  the  prosecution  of  this  action  until 
the  costs  of  the  prior  action  were  paid.  The  motion  was  denied  and  de- 
fendant appeals. 

Where  the  costs  of  a  motion  in  an  action  are  directed  to  be  paid, 
all  proceedings  on  the  part  of  the  party  required  to  pay  the  same — 
except  to  review  or  vacate  the  order — are  stayed  without  further  di- 
rection of  the  court,  until  the  payment  thereof.  Code  Civ.  Proc.  §  779. 
This  court  has  held  that  the  same  rule  should  be  applied  to  the  pay- 
ment of  costs  in  an  action  where  another  action  is  commenced  between 
the  same  parties  to  recover  upon  the  same  cause  of  action.  Ingrosso 
v.  Baltimore  &  Ohio  R.  R.  Co.,  105  App.  Div.  494,  94  N.  Y.  Supp. 
177.  This  seems  to  be  the  general  rule  (Cuyler  v.  Vanderwerk,  1 
Johns.  Cas.  247 ;  Perkins  v.  Hinman,  19  Johns.  237 ;  Edwards  v.  Ninth 
Ave.  R.  R.  Co.,  22  How.  Prac.  444;  Richards  v.  White,  27  How.  Prac. 
155;  Spaulding  v.  American  Wood  Board  Co.,  58  App.  Div.  315,  68  N. 
Y.  Supp.  945 ;  Barton  v.  Speis,  73  N.  Y.  133),  and  it  will  be  enforced 
unless  special  facts  are  presented  which  indicate  that  an  exception 
ought  to  be  made.  The  fact  that  a  person  is  pecuniarily  utlable  to  pay 
the  rosts  of  the  prior  action  is  not  an  excuse  sufficient  to  bring  the 
case  within  the  exception.  The  reason  for  this  rule  is  a  wholesome  one. 
It  has  for  its  basis  the  fact  that,  where  a  party  has  successfully  defend- 
107  N.Y.S.— 32 
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ed  a  prior  action,  he  ought  not  to  be  put  to  the  trouble  and  expense  of 
defending  another  action  predicated  upon  the  same  cause  of  action, 
until  he  has  been  paid  the  costs  awarded  to  him  by  the  court  in  the  ac- 
tion first  commenced.  Provision  is  made  in  the  statute  how  a  person 
who  is  pecuniarily  unable  to  prosecute  an  action  may  do  so  as  a  poor 
person.  Here,  it  does  not  appear,  except  by  an  allegation  of  the  plain- 
tiff's attorney,  which  is  made  upon  information  and  belief,  that  the 
plaintiff  is  pecuniarily  unable  to  pay  the  costs  of  the  former  action. 
No  aiBdavit  is  presented,  nor  is  any  excuse  given  by  her  why  she  has 
not  paid  such  costs. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 


(122  App.  Dlv.  505.) 

OUMMINOS  V.  TATES  ft  PORTBRFIELD  TRADING  CO. 

(Bapreme  Court,  Appellate  Division,  First  Department    December  6,  1907.> 

OOBPOBAXIOH»— StOOKHOLDRS— COUFXLCIRO  AOHON   BT  OOSPOBATIOR— Sum- 
OIENOT  or  GOUPLAIRT. 

A  complaint  In  an  action  by  a  atodtholder,  on  behalf  of  tbe  corporation 
for  breach  of  contract  by  a  promoter,  alleged  that  the  promoter  entered 
Into  an  agreement  with  a  partnership  which  waa  to  be  Incorporated, 
whereby  a  certain  number  of  shares  of  stock  In  the  proposed  corporation 
were  to  be  tamed  over  by  the  partners  to  the  corporation  and  a  certain 
number  to  the  promoter,  in  consideration  of  which  the  promoter  was 
to  sell  600  shares  of  stock  of  tbe  corporation.  It  was  also  alleged  that 
the  stock  was  transferred  per  agreemoit,  and  that  the  promoter  sold  lOO 
shares  of  the  stock  bat  no  more,  by  reason  of  which  tbe  corporation  be- 
came insolvent  Held,  that  the  complaint  did  not  fall  to  state  a  cause  of 
action  In  not  alleging  that  the  contract  was  made  for  the  benefit  of  the 
proposed  corporation,  or  that  the  corporation  after  its  formation  ratlfled 
or  assumed  It  since  those  facta  could  be  inferred  from  tbe  oonplaint  as- 
framed. 

MclAughlln  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  William  H.  Cummings,  suing,  etc.,  against  the  Yates  & 
Porteriield  Trading  Company  and  another.  From  an  interlocutory 
judgment  overruling  a  demurrer  to  the  complaint,  defendant  com- 
pany appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  T..  and  McLAUGHUN,  IN- 
GRAHAM, HOUGHTON,  and  SCOTT,  JJ. 

Horace  Comfort,  for  appellant. 
Robert  B.  Austin,  for  respondent. 

PATTERSON,  P.  J.  The  defendant,  impleaded  with  one  James 
N.  Brown,  demurred  to  the  complaint  in  this  action,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  from  the  interlocutory  judgment 
entered  upon  the  decision  of  the  Court  at  Special  Term  this  appeal 
is  taken. 

It  is  alleged  in  the  complaint  that  the  plaintiff,  who  is  a  stockholder 
of  the  defendant  corporation,  sues  on  behalf  of  himself  and  others 
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similarly  situated,  and  that  such  defendant  is  a  foreign  corporation 
organized  under  the  laws  of  the  state  of  New  Jersey;  that  the  plain- 
tiff was  the  owner  and  holder  in  his  own  right  of  10  shares  of  the 
preferred  stock  of  that  corporation,  which  was  organized  in  February, 
1900,  for  the  purpose  of  acquiring  the  business  and  good  will  of  a 
copartnership  carried  on  under  the  firm  name  and  style  of  Yates  & 
Porterfield.  It  is  further  alleged  that  the  corporation  took  over  and  ac- 
quired the  going  business  of  the  copartnership,  and  issued  to  the  mem- 
bers thereof  its  entire  authorized  capital  stock  consisting  of  2,000  shares 
of  preferred,  and  2,000  shares  of  common,  stock.  It  is  also  alleged 
that  the  defendant  James  N.  Brown  was  the  promoter  of  the  defend- 
ant corporation,  and  as  such  promoter  entered  into  an  agreement 
with  the  persons  constituting  the  copartnership  of  Yates  &  Porter- 
field,  whereby  he  (Brown)  agreed  with  the  members  of  that  firm  that, 
in  consideration  of  the  said  copartnership  transferring  and  assigning 
to  the  defendant  corporation  1,130  shares  of  the  preferred  stock,  and 
of  transferring  and  assigning  to  the  defendant  James  N.  Brown  1,02(^ 
shares  of  the  common  stock  and  60  shares  of  the  preferred  stock  of 
the  corporation,  and  of  the  payment  of  $1,000  in  cash  to  the  defend- 
ant Brown,  he  would  sell  and  dispose  of  at  par  at  least  500  shares 
of  the  1,130  shares  of  the  preferred  stock  of  the  defendant  corpora- 
tion which  was  to  be  transferred  to  the  defendant  corporation  as  afore- 
said. The  complaint  then  proceeds  to  allege  that  Yates  &  Porter- 
field,  on  the  organization  of  the  corporation,  assigned  and  trans- 
ferred to  the  defendant  corporation  1,130  shares  of  the  preferred 
stock,  and  in  compliance  with  the  terms  and  conditions  of  its  agree- 
ment with  Brown  it  transferred  to  him  1,020  shares  of  the  common 
stock  and  50  shares  of  the  preferred  stock,  and  paid  to  him  the  sum 
of  $1,000  in  cash;  that  Brown  sold,  pursuant  to  the  agreement,  100 
shares  of  the  1,130  shares,  and  has  not  sold  the  remaining  400  shares 
to  be  sold  pursuant  to  said  agreement.  The  names  of  the  directors 
of  the  corporation  are  then  set  forth  in  the  complaint,  and  it  is  al- 
lied that  the  plaintiff  has  made  a  demand  upon  each  of  the  afore- 
said directors  tiiat  they  cause  the  defendant  corporation  to  bring  an 
action  against  Brown  to  recover  damages  for  his  failure  to  carry  out 
his  contract  to  sell  the  preferred  stock,  and  that  a  majority  of  the  di- 
rectors have  refused  to  comply  with  such  demand;  that  tfie  corpora- 
tion is  now  in  the  course  of  liquidation,  and  in  an  insolvent  condi- 
tion, and  that  such  insolvent  condition  has  been  brought  about  by  the- 
failure  of  the  defendant  Brown  to  carry  out  the  aforesaid  contract.. 
Judgment  is  demanded  that  the  corporation  recover  the  damages- 
which  it  and  the  stockholders  have  sustained  by  reason  of  the  mat- 
ters set  forth  in  the  complaint,  and  that  Brown  be  adjudged  and  de- 
creed to  pay  to  the  defendant  corporation  such  damages  when  they 
may  be  ascertained. 

The  gist  of  the  objection  of  the  demurring  defendant  to  the  com- 
plaint is  that  the  Yates  &  Porterfield  Company  has  no  cause  of  ac- 
tion against  the  defendant  Brown,  because  the  complaint  does  not 
contain  an  allegation  that  the  contract  was  made  for  the  benefit  of 
the  proposed  corporation,  or  that  the  corporation  after  its  formation 
ratified  or  assumed  it.     The  requisites  of  a  complaint  in  an  action. 
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against  directors  for  corporate  mismanagement  are  stated  in  the  case 
of  Kavanaugh  v.  Commonwealth  Trust  Co.,  181  N,  Y.  121,  73  N. 
E.  662,  and  they  are  (1)  the  cause  of  action  in  favor  of  the  corpora- 
tion, which  should  be  stated  in  exactly  the  same  manner  and  with 
the  same  detail  of  facts  as  would  be  proper  in  case  the  corporation  had 
brought  the  action ;  (2)  the  facts  which  entitle  the  plaintiff  to  maintain 
the  action  in  place  of  the  corporation.  The  second  requirement  is 
abundantly  satisfied  by  the  allegations  of  the  complaint  in  this  ac- 
tion, and  the  particular  question  now  presented  for  consideration  is 
whether  a  cause  of  action  in  favor  of  the  corporation  has  been  stated 
in  the  manner  and  with  such  detail  of  facts  as  would  be  proper  in 
case  the  corporation  itself  brought  the  action.  I  think  the  allegations 
above  recited,  and  the  l^itimate  inferences  which  flow  therefrom, 
show  that  the  corporation  might  maintain  an  action  against  the  de- 
fendant Brown.  He  was,  according  to  the  complaint,  the  promoter 
of  the  corporation.  He  caused  it  to  be  organized,  and  the  duty  and 
obligation  assumed  by  him,  as  to  the  500  shares,  inured  directly  to 
the  benefit  of  the  corporation  to  be  formed.  For  a  consideration  mov- 
ing to  himself,  and  which  he  received,  he  agreed  to  sell  for  the  bene- 
fit of  the  corporation  600  shares  of  its  preferred  stock,  viz.,  shares 
transferred  to  and  held  by  it.  It  is  evident  that  that  agreement  was 
not  for  the  benefit  of  the  copartnership  of  Yates  &  Porterfield,  whose 
business  was  to  be  and  was  transferred  to  the  corporation.  It  was 
the  stock  belonging  to  the  corporation  that  was  to  be  sold.  The  pur- 
pose of  the  sale  was  to  fumfeh  money  to  the  corporation,  and  Brown's 
agreement  was  partially  performed  when  100  shares  were  sold.  The 
inference  clearly  is  that  diat  sale  was  for  the  corporation.  There  was 
an  adoption  by  the  corporation  of  the  contract  made  by  the  promoter, 
and  a  partial  performance  of  the  obligation  which  the  promoter  as- 
sumed. I  think  there  can  be  no  doubt  that  the  corporation  in  such 
circumstances — the  contract  having  been  made  for  its  benefit  and  evi- 
dently to  supply  it  with  money — could  have  maintained  its  action 
against  Brown  for  failure  to  fulfill  his  agreement,  which  was  made 
as  a  part  of  the  scheme  attending  the  organization  of  the  corpora- 
tion. Such  being  the  case,  and  it  being  sufficiently  shown  that  the 
corporation  refused  to  enforce  a  contract  which  was  prima  facie  en- 
forcible,  and  from  which  benefits  would  accrue  to  the  stockholders 
of  that  corporation,  I  am  of  the  opinion  that  the  action  was  well 
brought.  I  have  not  overlooked  the  possible  suggestion  that  the  de- 
murring defendant  is  not  in  a  position  to  assail  this  complaint,  and 
that  the  objection  would  be  available  only  to  the  defendant  Brown, 
but  as  that  suggestion  has  not  been  made  by  the  respondent,  it  is  not 
regarded  as  requiring  especial  consideration,  the  complaint  being  good 
as  against  both  defendants. 

The  interlocutory  judgment  overruling  the  demurrer  should  be 
affirmed  with  costs,  with  leave  to  the  defendant  to  withdraw  the  de- 
murrer on  payment  of  costs,  and  to  answer  over  within  20  days  after 
service  of  a  copy  of  the  order  to  be  entered  on  this  decision. 

HOUGHTON  and  SCOTT,  JJ.,  concur. 
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McLaughlin,  J.  (dissenting).  This  action  was  brought  against 
the  Yates  &  Porterfield  Trading  Company,  a  foreign  corporation, 
and  one  Brown,  to  recover  damages  from  the  latter  for  the  breach  of 
a  contract  entered  into  between  him  and  a  copartnership  by  the  name 
of  Yates  &  Porterfield.  The  corporation  demurred  to  the  complaint 
upon  the  ground  that  it  did  not  state  facts,  so  far  as  it  was  concerned, 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  the  corporation  has  appealed. 

The  complaint  alleges  the  formation  of  the  corporation  under  the 
laws  of  the  state  of  New  Jersey;  that  the  plaintiff  is  a  stockholder 
and  brings  the  action  on  behalf  of  himself  and  all  others  similarly 
situated;    that  the  corporation  was  organized  for  the  purpose  of  ac- 

Suiring  the  business  and  good  will  of  a  copartnership  carried  on  under 
ie  firm  name  and  style  of  Yates  &  Porterfield  in  the  city  and  state 
of  New  York  and  elsewhere,  and,  upon  its  incorporation,  it  took 
over  and  acquired  the  going  business  of  that  firm,  for  which  it  issued 
its  entire  capital  stock,  consisting  of  2,000  shares  of  preferred,  and 
2,000  shares  of  common,  stock,  of  the  par  value  of  $100  per  share; 
that  the  defendant  Brown  was  instrumental  in  organizing  the  cor- 
poration, and  entered  into  an  agreement  with  the  members  of  the 
copartnership  of  Yates  &  Porterfield,  by  which  he  promised  and 
agreed  with  them  that,  in  consideration  of  their  transferring  and  as- 
signing to  the  corporation  1,130  shares  of  the  preferred  stock,  and 
transferring  and  assigning  to  him  1,020  shares  of  the  common  stock, 
and  50  shares  of  the  preferred  stock,  and  of  the  payment  of  $1,000  in 
cash,  he  would  sell  and  dispose  of  at  par  at  least  500  of  the  1,130  shares 
of  the  preferred  stock  to  be  transferred  to  the  corporation;  that  the 
members  of  such  copartnership  performed  their  part  of  the  agree- 
ment, and  that  Brown  failed  to  perform  in  tliat  he  only  sold  100  of 
the  500  shares  of  stock  which  he  agreed  to  sell;  that,  by  reason  of 
his  failure  to  carry  out  his  contract,  the  corporation  has  been  ren- 
dered insolvent ;  that  the  plaintiff  has  requested  the  directors  to  bring 
an  action  in  the  name  of  the  corporation  against  Brown,  which  they 
have  failed  and  neglected  to  do;  and  the  jud^ent  demanded  is  that 
the  corporation  recover  the  damages  which  it  and  the  stockholders 
have  sustained  by  reason  of  Brown's  failure  to  perform. 

Conceding,  as  it  must  be  for  the  purpose  of  determining  the  valid- 
ity of  the  complaint,  the  truth  of  the  facts  stated,  as  well  as  such  facts 
as  may  reasonably  and  fairly  be  inferred  from  them,  I  do  not  think  a 
cause  of  action  is  stated  against  the  corporation.  It  is  not  alleged, 
nor  is  there  anything  in  the  complaint  from  which  it  can  be  inferred, 
that  the  contract  between  Brown  and  the  members  of  the  copartner- 
ship of  Yates  &  Porterfield  was  made  for  the  benefit  of  the  corpora- 
tion which  was  thereafter  to  be  formed,  or  that  the  contract  was  as- 
signed to  the  corporation  after  it  was  formed,  or  that  it  then,  or  at 
any  other  time,  ratified  or  adopted  the  contract.  It  is  to  be  presumed 
that  the  corporation  received  full  value  for  the  stock  which  it  issued. 
The  fact  that  the  firm  of  Yates  &  Porterfield,  under  an  arrangement 
with  Brown,  saw  fit  to  give  to  the  corporation  some  of  their  stock, 
which  Brown  in  violation  of  his  agreement  did  not  sell,  in  no  way 
gave  the  corporation  a  cause  of  action  against  him.    The  stock  was, 
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doubtless,  g^ven  to  the  corporation  by  the  members  of  the  copartner- 
ship of  Yates  &  Porterfield,  because  they  believed  it  would  enhance 
the  value  of  the  balance  of  the  stock  which  they  held,  and  they  may 
have  a  cause  of  action  for  damage  against  Brown,  but  that  question 
is  not  before  us.  Brown  has  never  agreed  with  the  corporation  to  do 
anything  for  it,  nor  has  it  ever  agre^  that  he  could  sell  at  least  600 
shares  of  the  stock  held  by  it  at  par.  A  valid  contract  presupposes 
the  meeting  of  minds  of  the  contracting  parties.  A  fair  test  of  wheth- 
er this  complaint  states  a  cause  of  action  against  the  corporation  is 
this:  Suppose  Brown  had  sued  the  corporation  to  compel  it  to  de- 
liver to  him  for  sale  at  par  the  400  shares  of  its  stock  which  he  had 
not  sold;  could  it  be  seriously  contended  such  an  action,  upon  the 
facts  here  set  out,  could  be  maintained?  Or  suppose  the  stodc  could 
have  been  sold  for  more  than  par;  would  the  corporation  have  been 
justified  in  turning  it  over  to  Brown  at  par?  I  tihink  each  question 
must  be  answered  in  the  negative. 

I  think  this  demurrer  should  also  have  been  sustained  upon  another 
ground.  There  is  no  allegation  in  the  complaint  to  the  effect  that  the 
corporation  itself  had  a  rie^ht  to  or  could  have  maintained  the  action 
in  this  state,  and  if  it  could  not  then  the  directors  properly  refused  to 
bring  the  action.  The  General  Corporation  Law  (Laws  1892,  pp. 
1805,  1806,  c  687)  provides  that  no  foreign  stock  corporation,  other 
than  a  moneyed  corporation,  shall  do  business  in  the  state  of  New 
York,  without  having  first  procured  from  the  Secretary  of  State  a  cer- 
tificate that  it  has  complied  with  all  the  requirements  of  law  to  author- 
ize it  to  do  business  in  the  state  (sections  15,  16) ;  and  section  181  of 
the  Tax  Law,  Laws  1896,  p.  856,  c  908,  provides  that  no  action  shall 
be  maintained  or  recovery  had  in  any  of  the  courts  in  this  state,  by 
such  foreign  corporation,  without  first  obtaining  a  receipt  for  the 
license  fee  required  to  be  paid.  This  corporation,  according  to  the 
allegations  of  the  complaint,  was  formed  for  the  purpose  of  taking 
over  and  conducting  the  business  which  the  firm  of  Yates  &  Porter- 
field  carried  on  in  this  state,  at  least  in  part.  Before  the  corporation 
could  do  business  in  this  state,  it  had  to  obtain  the  certificate  authoriz- 
ing it  to  transact  such  business,  and,  for  its  failure  m  this  respect, 
it  was  prohibited  from  maintaining  an  action  in  the  courts  of  the 
state.  The  complaint,  therefore,  should  contain  an  allegation  to  the 
effect  that  the  corporation  itself  could  have  maintained  the  action 
against  the  defendant  Brown.  If  it  could  not,  the  directors,  obviously, 
were  justified  in  refusing  to  bring  the  action. 

The  complaint  in  an  action  of  this  character  should  state  the  facts 
showing  a  cause  of  action  in  favor  of  the  corporation  in  exactly  the 
same  manner,  and  with  the  same  detail,  as  would  be  proper  in  case 
the  corporation  itself  had  brought  the  action.  Kavanaugh  v.  Common- 
wealth Trust  Co.,  181  N.  Y.  121,  73  N.  E.  562.  This  court  has 
held  that,  unless  it  appears  in  the  complaint  in  an  action  brought  by 
a  foreign  corporation  that  it  has  obtained  the  certificate  referred  to 
in  section  15  of  the  General  Corporation  Law,  facts  are  not  stated 
sufficient  to  constitute  a  cause  of  action.  Halsey  v.  Henry  Jewett 
Dramatic  Co.,  114  App.  Div.  420,  99  N.  Y.  Supp.  1122;  Welsbach 
Co.  V.  Norwich  Gas  &  El.  Co.,  96  App.  Div.  52,  89  N.  Y.  Supp.  884, 
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afiBrmed  180  N.  Y.  633,  72  N.  E.  1152;  Emmerich  Co.  v.  Sloane,  46 
Misc.  Rep.  513,  95  N.  Y.  Supp.  39,  affirmed  108  App.  Div.  330,  95 
N.  Y.  Supp.  39,  on  opinion  of  court  at  Special  Term.  Had  the  cor- 
poration itself,  therefore,  brought  the  action  upon  the  facts  stated  in 
this  complaint,  a  cause  of  action  would  not  have  been  stated. 

The  views  thus  expressed  are  not  in  conflict  with  what  is  said  in 
South  Bay  Co.  v.  Howey,  113  App.  Div.  382,  98  N.  Y,  Supp.  909, 
and  Portland  Co.  v.  The  Hall  &  Grant  Construction  Co.  (argued  at 
the  October  term  and  not  yet  officially  reported)  106  N.  Y.  Supp. 
649.  What  was  held  in  the  former  case  was  that  inasmuch  as  it  did 
not  appear  in  the  complaint  of  a  foreign  corporation,  suing  in  this 
state,  that  it  was  a  stock  corporation,  it  was  error  to  dismiss  the  com- 
plaint because  it  did  not  contain  an  allegation  that  the  corporation 
was  authorized  to  do  business  in  this  state,  the  presumption  bong  that 
the  corporation  had  a  right  to  sue  in  this  state,  and  none  but  foreign 
stock  corporations  came  within  the  prohibition  of  the  statute.  In  the 
latter  case  it  was  held  that  the  Trial  Court  erred  in  admitting  proof 
of  the  fact  that  plaintiff  was  a  foreign  stock 'corporation,  in  the  ab- 
sence of  an  allegation  in  the  pleadings  to  that  effect,  and,  after  receiv- 
ii^  such  proof,  dismissing  the  complaint  on  that  ground. 

I  am  unable,  for  the  foregoing  reasons,  to  concur  in  the  opinion 
of  Mr.  Justice  PATTERSON.  I  think  the  judgment  appealed  from 
should  be  reversed,  and  the  demurrer  sustained,  with  leave  to  plaintiff 
to  serve  an  amended  complaint,  on  payment  of  the  costs  in  this  court 
and  in  the  court  below. 

INGRAHAM,  J.,  concurs. 


GEOOHBGAN  v.  UNION  BT.  00.  OF  NB3W  YORK  CITY. 

{Snpreme  Conrt,  Appellate  DiTlsion,  First  Department     December  6,  1007. 

Stber  Raixboads— Ooujbionb  wrni  VKRioiJEa  —  Nkouoknob  —  Btidbrox — 
Quxsnons  roB  Jubt. 

In  an  action  for  personal  tnjnrles  sustained  In  a  collision  between  a 
street  car  and  plalntHTs  wagon,  whether  defendant  was  negligent,  and 
whether  plaintiff  In  driving  south  on  the  north-bound  tra<^  exercised  due 
care,  helA,  under  the  evidence,  for  the  ixay. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  44,  Street  Railroads, 
H  251,  26S,  266-257.] 

Appeal  from  Term,  New  York  County. 

Action  by  John  J.  Geoghegan  against  the  Union  Railway  Company 
of  New  Yoric  City.  From  a  judgment  for  defendant  on  dismissal  of 
the  complaint,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  HOUGHTON,  and  LAMBERT,  JJ. 

Stephen  C.  Baldwin,  for  appellant. 
Joseph  F,  Daly,  for  respondent. 

HOUGHTON,  J.  The  plaintiff  in  the  nighttime  was  driving  in  a 
baker's  cart,  southerly  on  Webster  avenue  in  the  city  of  New  York. 


Digitized  by 


Google 


604  107  NBW  YOBK  STTPPLBMBNT  (Sup.  Ct. 

and  141  Naw  Tork  BtAte  Reporter 

Shortly  before  the  accident  there  had  been  a  fall  of  snow,  which  had 
melted  and  frozen,  making  the  roadway  slippery.  At  the  sides  and  be- 
tween defendant's  tracks  the  road  was  rough  and  icy  as  the  result  of 
sweeping  the  snow  therefrom.  To  obtain  a  better  footing  for  his 
horses,  plaintiff  had  taken  defendant's  south-bound  track,  and  when  at 
about  182d  street  a  car  came  up  behind  him,  and  to  permit  it  to  pass 
he  pulled  over  to  the  north-bound  track.  He  had  proceeded  but  a 
short  distance  on  that  track  when  he  observed  a  car  coming  towards 
him  from  the  south,  and,  as  he  testifies,  he  immediately  endeavored  to 
drive  back  upon  the  south-bound  track.  He  had  to  use  care  that  his 
horses  did  not  fall,  and  before  he  succeeded  in  clearing  the  track  the 
car  struck  the  flank  of  the  near  horse  and  the  wagon,  throwing  him 
therefrom,  and  inflicting  the  injuries  for  which  he  complains.  A 
lighted  lantern  was  attadied  to  the  front  part  of  the  top  of  the  wagon, 
and  the  motorman,  called  by  the  plaintiff,  testified  that  his  car  was 
going  at  the  rate  of  about  eight  miles  an  hour.  The  trial  resulted  in 
a  nonsuit  from  which  the  plaintiff  appeals. 

We  are  of  the  opinion  that  the  facts  testified  to  by  the  plaintiff  and  his 
witnesses  made  it  proper  for  the  jury  to  determine  whether  or  not  de- 
fendant was  guilty  of  negligence,  and  whether  the  plaintiff,  under  the 
circumstances,  exercised  due  care.  It  is  true  that  tiie  plaintiff  was  at 
the  time  of  the  accident  on  the  wrong  track,  and  on  a  track  which  the  de- 
fendant's motorman  had  no  reason  to  expect  he  would  be  approaching. 
The  condition  of  the  roadway,  however,  in  the  minds  of  the  jury,  may 
have  been  such  as  to  excuse  plaintiff  in  driving  where  he  did,  and  also 
in  not  sooner  leaving  the  north-bound  track  after  he  discovered  the  ap- 
proaching car.  So,  also,  they  might  have  said  that  in  view  of  the 
lighted  lantern  on  plaintiff's  wagon,  aided  by  the  headlight  of  the 
car,  the  motorman,  in  the  exercise  of  reasonable  care,  should  have 
discovered  plaintiff's  vehicle  sooner  than  he  did,  or,  in  view  of  the 
moderate  speed  of  the  car,  have  sooner  stopped  it,  or  have  made 
greater  effort  so  to  do. 

The  plaintiff  made  a  prima  facie  case,  and  had  the  right  to  have  a 
jury  pass  upon  the  facts  for  or  against  him,  and  the  nonsuit  was  im- 
proper ;  and  the  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


VAN  KANNBL  REVOLVING  DOOR  CO.  v.  SLOANB  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department     Decouber  6,  1907.) 

t  Mechanics'  Ljbks—Dkfensk— Payment  to  Oontbactob. 

Plaintiff's  complaint  to  enforce  a  mechanic's  lien  as  against  tbe  con- 
tractor and  owner  having  been  dismissed,  plaintiff  appealed,  In  so  far  as 
the  Judgment  affected  the  contractor,  aiid  after  his  time  to  appeal  as  to 
the  owner  had  expired,  the  owner  paid  to  the  contractor  the  balance  due, 
which  was  more  than  sufficient  to  satisfy  plaintiff's  claim.  Held,  that  such 
payment  notwithstanding  a  reversal  of  the  Judgment  as  to  the  contractor, 
constituted  a  defense  to  plaintiff's  claim  of  lien  against  the  contractor, 
unless  the  mon^  paid  was  Impressed  with  a  trust  or  was  intended  to  take 
the  place  of  the  property  against  which  the  Hen  was  asserted,  the  property 
Improved  being  the  basis  of  the  Hen  as  provided  by  Lien  Law,  Laws  1897, 
p.  516,  c.  418,  I  8. 


Digitized  by 


Google 


Sup.  Ct.)      TAN  KANNEL  BEYOLYINO  DOOB  OO.  ▼.  SLOANB.  605 

2.   DKFOHtTB  in  CotTRT— BlOBT  TO  REQtnBB. 

Where,  after  a  snbcontractor'B  complaint  to  enforce  a -mechanic's  Hen 
had  been  dlBmlssed,  he  appealed  only  as  to  the  contractor,  and  after  his 
time  to  appeal  as  to  the  owner  had  expired  the  latter  paid  the  amount  due 
to  the  contractor,  the  court,  after  reyeraal  of  the  Judgment  as  to  the 
contractor,  had  no  power  to  order  him  to  pay  Into  court  an  amount  suffi- 
cient to  satisfy  plaintiff's  claim,  where  the  right  to  the  money  and  the 
existence  of  a  lien  are  disputed. 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  the  Van  Kannel  Revolving  Door  Company  against  W.  & 
J.  Sloane,  impleaded  with  others.  From  an  order  directing  payment 
rato  court  of  a  specified  sum  of  money,  defendant  Sloane  appeals.  Re- 
versed. 

See  104  N.  Y.  Supp.  653. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

Selden  Bacon,  for  appellant 

Hector  M.  Hitchings,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  foreclose  a  me- 
chanic's lien  upon  certain  real  estate  in  the  dty  of  New  York,  of  which 
the  defendant  Astor  is  the  owner.  He  had  a  contract  with  the  ap- 
pellant for  the  performance  of  certain  work  on  a  building  erected  upon 
the  real  estate.  The  plaintiff  was  a  subcontractor  under  the  appel- 
lant. At  the  time  of  the  filing  of  the  notice  of  lien  and  of  the  com- 
mencement of  this  action,  Astor  owed  Sloane,  under  its  contract,  a 
sum  in  excess  of  the  plaintiiFs  alleged  lien,  and  which,  in  the  answer 
interposed  by  him,  he  alleged  he  was  holding  because  of  the  alleged 
lien  of  the  plaintiff,  and  tSat  he  could  not  safely  pay  this  amount  to 
any  one  until  the  respective  rights  of  all  the  parties  to  the  action  were 
adjudicated  and  settled. 

The  action  was  subsequently  tried,  and  the  complaint  as  to  all  of 
the  defendants  dismissed  upon  the  merits.  The  plaintiff  appealed  as 
to  Sloane,  but  not  from  tiie  judgment  dismissing  the  com{daint  against 
Astor.  After  the  time  had  expired  within  which  an  appeal  could 
have  been  taken  against  Astor,  he  paid  to  Sloane  the  amount  due  it 
under  the  contract.  The  judgment,  in  so  far  as  it  related  to  Sloane, 
was  reversed  and  a  new  trial  ordered.  119  App.  Div.  214,  104  N.  Y. 
Supp.  653.  The  facts  which  were  developed  at  the  trial  are  set  forth 
at  length  in  the  opinion  which  was  delivered  by  Mr.  Justice  Lambert, 
writing  for  a  majority  of  the  court,  reversing  the  judgment.  They 
were  substantially  the  same  as  those  set  out  in  the  papers  used  on 
the  motion,  which  resulted  in  the  order  here  appealed  from,  and  there- 
fore it  is  not  necessary  to  again  state  them.    In  the  opinion  he  said : 

"As  we  view  the  law  applicable  to  the  facts  appearing  In  the  appeal  book 
herein,  a  reversal  of  the  judgment  would  be  unavailing  to  the  appellant. 
The  foundation  of  this  action  Is  the  Hen  upon  the  'real  property  Improved  or 
to  be  Improved  and  upon  such  Improvement'  Lien  Law,  Laws  1897,  p.  S16. 
e,  418,  i  8.  This  foundation  has  been  taken  away  by  the  Judgment  dismiss- 
ing the  complaint  upon  the  merits  as  against  the  owner  of  the  real  property. 
KoS  now  made  conclusive  by  reason  of  the  expiration  of  the  time  within 
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which  an  appeal  might  have  been  taken  as  of  right  Before  the  argnment 
of  this  appeal,  however,  a  motion  was  made  by  the  respondent  upon  notice  to 
dlBmlsB  the  appeal  herein.  From  the  record  there  disclosed  It  appears  that 
the  owner,  Mr.  Astor,  after  the  time  to  take  an  appeal  as  to  him  liad  expir- 
ed, and  under  some  alleged  stipulated  right,  paid  the  balance  of  the  con- 
tract price  of  constmction  of  the  building  in  question  to  the  general  ooo- 
tractor  [Sloane],  and  it  may  be  that  upon  a  trial  of  the  ease  it  will  be  shown 
that  the  money  payment  was  to  be  held  as  a  substitute  for  the  'real  proper- 
ty improved,'  to  abide  the  event  of  the  action,  or  that  It  was  paid  and  re- 
ceived under  such  circumstances  that  it  became  im^jressed  with  a  trust  avail- 
able to  the  payment" 

After  the  judgment  had  been  reversed  by  this  court,  the  plaintiff 
made  a  motion  to  be  relieved  from  the  stipmation  referred  to^  and  to 
compel  Sloane  to  pay  into  court  an  amount  sufficient  to  fully  indem- 
nify it  for  the  principal  of  the  lien,  with  interest  and  costs.  The  mo- 
tion was  granted,  and  Sloane  was  directed  to  pay  into  court  the  sum  of 
$10,500,  "said  sum  to  take  the  place  of  the  land  covered  by  the  plain- 
tiff's lien."  Sloane  appeals  from  the  order,  except  in  so  far  as  it  re- 
lates to  relieving  the  plaintiff  from  the  stipulation. 

I  know  of  no  possible  theory  upon  wluch  this  order  can  be  sus- 
tained. It  is,  to  say  tiie  least,  somewhat  startling  that  the  court  can, 
simply  by  its  own  fiat,  direct  a  party  to  pay  a  sum  of  money  into  court 
to  take  the  place  of  an  alleged  lien,  where  the  right  to  the  money  and 
the  existence  of  the  lien  are  disputed  facts,  to  be  determined  upon  the 
trial  of  an  action  brought  for  that  purpose,  and  especially  so  in  view 
of  what  this  court  determined  on  the  appeal  from  the  judgment  A 
majority  of  this  court,  in  the  opinion  delivered,  intimated  that  a  re- 
versal would  be  unavailing  unless  it  could  be  shown — not  on  a  motion 
but  at  the  trial — ^that  the  money  whidi  was  paid  was  to  take  tfie  place 
and  be  a  substitute  for  the  real  property  against  which  the  lien  had 
been  filed.  There  is  not  a  suggestion  in  the  moving  papers  that  the 
nmney  was  paid  by  Astor,  or  received  by  Sloane,  with  this  under- 
standing, or  that  any  facts  exist  showing,  or  tending  to  show,  that  the 
money  paid  was  impressed  with  a  trust  for  the  pmntiff.  Tht  plain- 
tiff's right  to  maintain  the  action  is  predicated  upon  the  fact  that  he 
has  a  valid  lien  on  the  real  estate.  The  judgment  dismissing  the  com- 
plaint as  to  the  owner  of  the  real  estate  conclusively  established  that 
he  did  not  have  a  valid  lien.  This  being  so,  he  cannot  possibly  succeed 
as  against  the  defendant  Sloane  without  showing  facts  from  which 
the  court  can  see  that  the  mone^  paid  was  impressed  with  a  trust  for 
its  benefit,  and  whether  it  was  impressed  with  such  trust  or  not  must 
be  determined  at  the  trial,  and  the  court  has  no  power,  in  advance 
of  that,  to  summarily  direct  Sloane  to  pay  into  court  a  sum  sufficient, 
if  a  recovery  be  had,  to  pay  the  same,  together  with  interest  and  costs ' 
of  this  action. 

The  order,  therefore,  so  far  as  appealed  from,  must  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  to  that  extent  de- 
nied, with  $10  costs.  All  concur,  except  HOUGHTON,  J.,  who  dis- 
sents. 
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VAN  KANNEL  REVOLVING  DOOB  CO.  ▼.  SLOANB  et  aL 

{Supreme  Court,  Appellate  DlTlslon,  First  Department     December  6,  1907. 

X.  PiXAj)tse—6vmxitztnAX.  Answer— Lbatk  to  Skbtx. 

Code  CIt.  Proc.  i  644,  proTides  that  on  application  of  either  party  the 
court  In  a  premier  case  must  permit  him  to  make  a  supplemental  pleading, 
alleging  material  facts  which  occurred  after  his  former  pleading,  etc. 
Beld,  that  where  in  a  suit  to  enforce  a  mechanic's  lien  the  complaint  was 
dismissed  on  the  merits,  whereupon  plalntlfr  appealed  from  the  Judgment 
In  80  far  as  It  affected  the  original  contractor,  but  not' as  to  the  owner, 
and  the  Judgment  was  rerersed,  the  contractor  was  entitled  to  leave  to  file 
a  supplemental  answer  alleging  the  trial  and  dismissal  as  to  the  owner, 
plaintiff's  failure  to  appeal  therefrom,  and  that  after  the  time  to  appeal 
had  expired  the  owner  paid  the  balance  due  to  the  contractor. 

2.  Mechanics'  Luns— Depknsbs. 

Where,  in  a  suit  by  a  subcontractor  to  enforce  a  mechanic's  lien,  plain- 
tiff only  appealed  from  a  Judgment  dismissing  his  complaint  in  so  far  as 
it  affected  the  original  contractor,  and  after  the  time  to  appeal  had  ex- 
pired as  to  the  owner  he  paid  the  contractor  the  balance  due,  such  facts 
constituted  a  defense  to  plaintiff's  claim  for  a  lien  against  the  contractor. 
In  the  absence  of  proof  that  the  money  so  paid  was  Impressed  with  a 
trust,  and  was  Intended  to  take  the  place  of  the  lien  on  the  land. 
Patterson,  P.  J.,  and  Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  the  Van  Kannel  Revolving  Door  Company  a|^nst  W.  & 
J.  Sloane,  impleaded  with  others.  From  an  order  denymg  the  mo- 
tion of  defendant  Sloane  for  leave  to  serve  a  supplemental  answer 
<104  N.  Y.  Supp.  653),  it  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  L,  and  INGRAHAM,  Mc- 
XrAUGHLIN,  HOUGHTON,  and  SCOTT,  JJ. 

Selden  Bacon,  for  appellant. 
Hector  M.  Hitchings,  for  respondent 

McLaughlin,  J.  This  appeal  is  from  an  order  denying  a  mo- 
tion for  leave  to  serve  a  supplemental  answer,  and  was  argued  with 
the  appeal  from  the  .order  directing  Sloane  to  pay  into  court  a  cer- 
tain siun  of  money. 

The  facts  involved  on  both  appeals  are  substantially  the  same.  After 
the  reversal  of  the  judgment  in  so  far  as  the  same  related  to  the  de- 
fendant Sloane,  it  applied  to  the  court  for  leave  to  serve  a  supple- 
mental answer,  setting-up  specifically  the  fact  that  the  action  had 
been  tried,  and  resulted  in  a  judgment  dismissing  the  complaint  as 
to  Astor;  plaintiff's  failure  to  appeal  therefrom;  and  the  subse- 
quent payment  by  Astor  to  Sloane  of  its  claim.  Provision  is  made 
in  section  544  of  the  Code  of  Civil  Procedure  for  the  serving  of  a 
supplemental  pleading.  This  section  provides  that  upon  the  applica- 
tion of  either  party  the  court  may,  and  in  a  proper  case  must,  upon 
such  terms  as  are  just,  permit  him  to  make  a  supplemental  complaint, 
answer,  or  reply,  alleging  material  facts  which  occurred  after  his 
former  pleading,  or  of  which  he  was  ignorant  when  it  was  made. 
The  facts  which  were  sought  to  be  set  up  in  the  supplemental  answer 
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occurred  subsequent  to  the  service  of  the  original  answer.  They 
were  material  and  necessary  to  be  alleged  in  order  to  enable  Sloane 
to  prove  them.  The  facts  proposed  to  be  set  out  in  the  supplemental 
answer  will,  under  our  former  decision,  constitute  a  valid  defense 
to  the  plaintiff's  claim,  unless  it  can  show  that  when  the  payment  was 
made  the  money  was  impressed  with  a  trust,  and  was  intended  to 
take  the  place  of  the  lien  on  the  land.  Indeed,  I  do  not  see  how  the 
plaintiff  is  in  a  position,  without  serving  a  supplemental  complaint^ 
to  maintain  the  action,  it  having,  by  failing  to  appeal  from  the  judg- 
ment against  Astor,  relinquished  its  lien  upon  the  land.  But  how- 
ever this  may  be,  the  defendant  Sloane,  as  it  seems  to  me,  has  an  ab- 
solute right  to  have  its  answer  put  in  such  shape  as  will  enable  it 
to  prove  facts  which  will  constitute  a  perfect  defense  to  the  action, 
unless  the  plaintiff  can  establish  that  by  reason  of  the  existence  of 
other  facts  such  defense  ought  not  to  prevail. 

The  order  appealed  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur,  except  PATTERSON,  P.  J.,  and  HOUGHTON,  J.,  who  dis- 
sent 


JONES  T.  SABIN. 
(Supreme  Court,  Appellate  Division,  First  Department    December  6,  10O7.> 

1.  AVPXAI/— JUDOiailTS  Appxalabue. 

▲  jndgmait  of  dlsmlBsal  rendered  pursuant  to  Code  Civ.  Proc.  f  8277^ 
authorizing  a  dismissal  of  the  complaint  on  plaintiff  failing  to  comply 
with  an  order  requiring  him  to  give  an  additional  undertaJdng,  is  not 
appealable,  within  section  1346,  authorizing  appeals  from  Judgments  rax- 
dered  on  a  trial  by  referee  or  court  or  on  verdict  of  a  jory. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  2,  Appeal  and  Error» 
U  717-728.] 

2.  Saux. 

On  appeal  from  a  nonappealable  judgment  the  court  cannot  review  or- 
ders speclfled  In  the  notice  of  appeal,  notwithstanding  €!ode  Glv.  Proc.  f 
1316,  providing  that  an  appeal  from  a  final  judgment  brings  up  for  review 
Intermediate  orders  specified  In  the  notice  of  appeal;  the  appeal  re- 
ferred to  being  one  from  a  judgment  that  is  appealable. 

3.  Saiix— Right  of  Appeal— Statutes. 

The  right  of  appeal  Is  statutory,  and  can  only  be  taken  from  snclk 
judgment  as  the  statute  anthorlzes. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error. 
U  8,  4.] 

4.  Saue. 

The  words  "either  before  or  after  trial,"  In  Code  Civ.  Proc  1 1209,  pro- 
viding that  a  final  judgment  dismissing  the  complaint  "either  before  or 
after  trial"  does  not  prevent  a  new  action,  etc.,  refer  to  the  dismissal 
of  the  complaint  and  the  rendering  of  a  judgment  thereon,  In  an  action 
brought  on  for  trial,  either  on  Issues  of  law  or  of  fact,  and  either  before 
evidence  is  taken  or  afterwards,  and  such  a  judgment  is  final  and  appeal- 
able under  section  1346,  defining  what  judgments  are  appealable. 

5.  Same— Notice  op  Appeal. 

A  notice  of  appeal  from  a  judgment  which  asks  for  a  review  of  specl- 
fled orders  only  by  virtue  of  the  appeal  from  the  judgment  cannot  be  con- 
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Btrued  as  a  direct  appeal  from  the  ordere;  and  wbere  tbe  appeal  Is  un- 
aathorlzed,  the  ordera  cannot  be  rerlewed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  ToL  2,  Appeal  and  Error, 
i  2147.] 

«.  CoKBTiroTiORAi.  Law— Dub  Pbooess  of  Law— DEPBiVAnon  of  Pbopkktz- 
DiaiuBBAL  of  Action— Countebclaiv. 

Where  no  afflnuative  relief  was  obtained  or  asked  for  by  defendant  on 
a  counterclaim,  when  he  applied  for  judgment  of  dismissal  of  the  com- 
plaint, because  of  the  failure  of  plaintifF  to  give  an  additional  undertak- 
ing, as  required  by  order  of  tbe  court,  the  dismissal  of  the  complaint  did 
not  violate  any  of  plaintiff's  property  rights  irnder  Const  U.  S.  Amend. 
14. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  G.  Edwin  Jones  against  Harriet  G.  Sabin.  From  a  judg- 
ment dismissing  the  complaint  for  failure  of  plaintiff  to  file  an  addi- 
tional undertaking,  he  appeals.    Dismissed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
IJVUGHUN,  HOUGHTON,  and  LAMBERT,  JJ. 

James  C.  Lenney,  for  appellant 
Theodore  S.  Rumney,  Jr.,  for  respondent. 

HOUGHTON,  J.  The  plaintifF  brought  action  upon  contract 
against  the  defendant,  a  nonresident,  and  obtained  a  warrant  of  at- 
tachment, and  levied  upon  certain  moneys  in  bank  belonging  to  de- 
fendant. The  defendant  desired  a  release  of  the  moneys  from  the  levy 
of  the  attachment,  and  filed  an  undertaking  releasing  them.  Instead 
of  obtaining  an  order  releasing  the  levy  on  such  undertaking,  her 
attorneys  presented  to  plaintiff's  attorneys  a  stipulation  for  "dis- 
charging the  attachment"  according  to  an  annexed  order,  which  order 
not  only  provided  for  a  discharge  of  the  levy  but  vacated  the  attach- 
ment itself.  On  the  signing  of  the  stipulation  by  the  attorneys  for 
both  parties,  the  defendant  entered  the  order,  and  shortly  thereafter 
discovered  her  own  mistake  in  providing  in  the  order  that  the  at- 
tachment be  vacated  whereas  she  desired  simply  the  discharge  of 
the  levy  theretmder,  and  made  a  motion  to  be  relieved  from  that 
part  of  the  order  vacating  the  attachment,  which  motion  was  granted 
and  the  attachment  thus  restored  with  the  levy  discharged.  There- 
upon the  defendant  moved  that  the  plaintiff  be  compelled  to  give 
additional,  security  on  his  attachment,  and  that  motion  was  granted, 
requiring  plaintiff  to  give  an  additional  undertaking  of  $3,000.  This  * 
undertalang  plaintiff  failed  to  give,  whereupon  defendant  moved 
under  the  provisions  of  section  3277  of  the  Code  of  Civil  Procedure  for 
judgment  dismissing  plaintiff's  complaint,  with  costs,  which  motion 
was  granted,  and  such  judgment  entered.  By  his  notice  of  appeal 
the  plaintiff  states  that  he  appeals  from  this  judgment,  giving  its 
date  and  place  of  entry,  and  states  that  on  such  appeal  he  will  bring 
up  for  review  the  various  orders  above  enumerated. 

Section  3277  of  the  Code  specifically  prescribes  that  on  failure  to 
comply  with  the  order  for  an  additional  undertaking  on  the  part  of 
plaintiff  the  defendant  may  apply  for  judgment  as  upon  a  motion. 
We  are  of  the  opinion  that  a  judgment  so  entered  is  not  appealable 
to  this  court,  and  that  it  not  being  appealable  this  court  has  no  power 
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to  review  the  various  orders  mentioned  in  plaintiff's  notice  of  aK)eal, 

Section  1346  of  the  Code  prescribes  from  what  judgments  an  ap- 
peal may  be  taken  to  this  court,  and  they  are  judgments  rendered 
upon  a  trial  by  a  referee  or  by  the  court  without  a  jury,  and  those 
rendered  upon  the  verdict  of  a  jury.  The  judgment  against  plain- 
tiff was  not  rendered  upon  a  trial,  and  does  not  come  wiSiin  the  pro- 
vision permitting  an  appeal.  It  is  more  anal(^ous  to  a  judgment  by 
default,  in  which  the  remedy  is  to  move  to  open  the  default  and  ap- 
peal from  the  order  denying  it,  Hawkins  v.  Smith,  91  Hun,  299,  36 
N.  Y.  Supp.  333.  It  is  true  that  section  1316  provides  that  an  ap- 
peal taken  from  a  final  judgment  brings  up  for  review  an  interlocu- 
tory judgment,  or  an  intermediate  order,  which  is  specified  in  the 
notice  of  appeal,  and  necessarily  affects  the  final  judgment;  but  it 
is  manifest  that  the  appeal  referred  to  must  be  one  taken  from  a 
judgment  that  is  appealable.  The  right  of  appeal  is  a  statutory  cme, 
and  can  only  be  taken  from  such  judgments  as  the  statute  authorizes. 
Garczynski  v.  Russell,  76  Hun,  612,  27  N.  Y.  Supp.  461. 

Section  1209,  which  provides  that  a  final  judgment  dismissing  the 
complaint  either  before  or  after  a  trial  does  not  prevent  a  new  action 
for  the  same  cause,  unless  it  expressly  declares,  or  it  appears  by  the 
judgment  roll,  that  it  is  rendered  upon  the  merits,  does  not  help  the 
situation.  The  words  "either  before  or  after  a  trial"  refer  to  the  dis- 
missing of  a  complaint,  and  the  rendering  of  judgment  thereon  in 
an  action  which  is  brought  on  for  trial  either  upon  issues  of  law  or 
of  fact,  and  either  before  evidence  is  taken  or  after  it  shall  have  been 
taken.  Such  a  judgment  would  be  a  final  judgment  and  one  appeal- 
able under  the  provisions  of  section  1346.  Nor  can  plaintiff's  no- 
tice of  appeal  be  construed  as  a  direct  appeal  from  the  various  or- 
ders mentioned  in  it.  There  is  no  statement  that  the  various  or- 
ders are  appealed  from,  and  they  are  asked  to  be  reviewed  only  by 
virtue  of  the  appeal  from  the  judgment.  This  appeal  being  unau- 
thorized, the  review  of  the  orders  must  fall  with  it.  If  we  felt  au- 
thorized to  do  so,  we  should  be  inclined  to  grant  the  plaintiff  some 
relief.  The  judgment  entered,  however,  is  not  a  bar  to  another  ac- 
tion which  plaintiff  can  bring  if  he  sees  fit. 

It  is  urged  that  because  defendant's  answer  set  up  a  counterclaim 
the  dismissal  of  plaintiff's  complaint  is  in  violation  of  his  property 
rights  under  the  Fourteenth  Amendment  of  the  federal  Constitu- 
tion. No  affirmative  relief  was  obtained  or  asked  for  by  the  defend- 
ant upon  her  counterclaim  when  she  applied  for  judgment  of  dis- 
missal of  plaintiff's  complaint  The  situation  is  unlike  that  in  Sib- 
ley V.  Sibley,  76  App.  Div.  132,  78  N.  Y.  Supp.  743,  and  Hovey  v.  El- 
liott, 167  U.  S.  409,  17  Sup.  Ct.  841,  -42  L.  Ed.  216,  upon  which  plain- 
tiff relies.  In  those  cases  a  party's  pleading  was  stridcen  out,  and  the 
action  continued  and  affirmative  relief  given  against  him. 

The  appeal  must  be  dismissed,  but  under  the  circumstances  without 
costs.    All  concur. 
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0NITICD  MSJBCHA^TS'  REALTT  &  IMPROVBMBNT  GO.  T.  BOTH. 
(Supreme  Court,  Appellate  Division,  First  Department    December  6,  1907.) 

1.  Laudcobd  ard  Tki(ari>— Option  to  Tbbat  Txnamt  ab  Holdiro  Ovkb. 

The  option  to  bold  a  tenant  to  a  new  lease,  by  reason  of  bis  holding  oyer 
his  agreed  term,  is  available  only  to  him  who  holds  to  the  tenant  the  con- 
ventional relation  of  landlord,  and  who  is  entitled  iinder  the  lease  by 
which  the  tenant  holds  to  the  reversion  of  his  term. 

2.  Saioe. 

The  option  to  hold  a  tenant  to  a  new  lease,  by  reason  of  his  holding 
over  his  agreed  term,  Is  unassignable,  unless  by  a  conveyance  of  the  re- 
version, ^ected  only  by  an  overlapping  lease  or  the  transfer  of  the  fee. 

3.  Sake. 

Where  an  owner,  after  executing  a  lease  to  a  lessee  for  a  apedfled  term, 
executed  a  second  lease  to  a  third  person  for  a  fixed  term,  beginning 
at  the  expiration  of  the  first  lease,  the  third  person  could  not  elect  to  treat 
the  lessee  in  the  first  lease  as  tenant,  by  reason  of  his  holding  over  bis 
agreed  term. 

4.  Sakk. 

An  owner  made  a  lease  for  a  specified  term,  and  subsequently  made 
a  lease  to  a  third  person  for  a  term  to  begin  at  the  expiration  of  the  first 
lease.  The  lessee  before  the  end  of  his  term  requested  the  third  person 
to  allow  him  to  continue  to  occupy  the  premises.  The  third  person  re- 
fused, and  informed  the  lessee  that  if  he  should  bold  over  after  the  term 
the  third  person  would  elect  to  bold  him  as  tenant  for  one  year  from  the 
termination  of  his  lease.  The  lessee  held  over  after  the  expiration  of 
Ills  term.  Held,  that  though  the  leases  did  not  of  themselves  create,  aft 
between  the  lessee  and  the  third  person,  either  privity  of  estate  or  con- 
tract, the  facts  established  a  contract  on  the  part  of  the  lessee  to  hold  for 
a  year,  and  created  the  conventional  relation  of  landlord  and  tenant,  au- 
thorizing the  third  person  to  recover  rent  from  the  lessee. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  82,  Landlord  and  Ten- 
ant, I  40.1 

6.  Saks. 

A  valid  lease  may  be  made  to  begin  In  fntnro. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  82,  Landlord  and  Ten- 
ant i  217.] 

Clarke,  J.,  dissenting  In  part 

Appeal  from  Special  Tenn. 

Action  by  the  United  Merchants'  Realty  &  Improvement  Company 
against  Max  J.  Roth.  From  an  interlocatory  judgment  (103  N.  Y. 
Supp.  1112),  overruling  a  demurrer  to  the  complaint,  defendant  ap- 
peals.   Affirmed  in  part,  and  reversed  in  part. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  CLARKE, 
SCOTT,  and  LAMBERT,  JJ.     , 

Mullan,  Cobb  &  Mitchell  (George  V.  MuUan,  of  counsel),  for 
appellant  « 

Solomon  N.  Stroock  (Henry  L.  Moss,  on  the  brief),  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  an  interlocutory  judg- 
ment overruling  its  demurrer  to  the  complaint. 

The  plaintiff  seeks  to  recover  rent  for  certain  premises  in  the  city 
of  New  York  for  the  months  of  May,  June,  July,  August,  and  Sep- 
tember, 1906.   As  to  each  month  the  complaint  is  drawn  in  two  counts. 


Digitized  by 


Google 


512  107  NEW  YOBK  SUPPLEMENT  (Sup.  Ct 

mi  141  New  York  SUto  Reporter 

one  alleging  a  tenancy  by  hold  over,  and  the  other  alleging  an  ex- 
press contract  of  hiring.  The  facts  upon  which  plaintiff  bases  his 
claim  are  that  on  or  about  April  6,  1904,  Henry  Gerken,  then  the 
owner  of  the  building,  leased  to  the  defendant  Roth  the  first  and  sec- 
ond floors  and  basement  of  said  building  for  the  term  of  two  years 
from  May  1,  1904,  at  the  yearly  rent  of  $2,800  payable  monthly  in 
advance.  Defendant  went  into  possession  of  the  premises  under  a 
lease.  Afterwards  Gerken  leased  to  plaintiff  the  same  premises  for 
a  period  of  five  years  beginning  May  1,  1906.  It  thus  appears  that 
Gerken  leased  the  premises  to  defendant  until  May  1,  1906,  and  to 
plaintiff  for  a  term  beginning  on  that  date,  and  that  plaintiff  and 
defendant  thus  acquired  successive  leases  of  the  same  premises.  De- 
fendant was  under  an  obligation  to  quit  and  surrender  the  premises 
on  May  1,  1906,  and  plaintiff  was  entitled  to  take  possession  thereof 
on  the  same  day.  The  defendant  did  not  quit  and  surrender  the 
premises  on  the  day  his  lease  expired,  but  remained  in  possession 
after  that  date.  By  the  first  five  causes  of  action  stated  in  the  com- 
plaint, plaintiff  attempts  to  hold  defendant  as  a  hold  over,  alleging 
that  "the  said  defendant  continued  and  remained  in  possession  and 
occupancy  of  the  said  premises  without  the  consent  of  the  plaintiff, 
and  the  plaintiff  thereupon  duly  elected  to  hold  the  defendant  as 
tenant  of  the  said  premises  for  another  year,  commencing  the  1st  day 
of  May,  1906,  and  upon  the  same  terms  and  at  the  same  rent  payable 
as  was  in  and  by  said  lease  provided,  of  all  of  which  defendant  had 
due  and  timely  notice."  It  is  quite  clear  that  the  relation  of  landlord 
and  tenant  was  not  established  between  plaintiff  and  defendant  by 
the  execution  by  the  owner  of  a  lease  to  plaintiff  for  a  term  com- 
mencing on  the  expiration  of  defendant's  term.  Under  that  lease  the 
sole  right  acquired  by  plaintiff  as  against  defendant  was  to  main- 
tain ejectment,  or  perhaps  summary  proceedings,  to  obtain  posses- 
sion of  the  demised  premises.  As  between  plaintiff  and  defendant 
neither  privity  of  estate  nor  privity  of  contract  was  established  by 
Gerken's  lease  to  plaintiff.  It  is  well  settled  that  the  option  to  hold  a 
tenant  to  a  new  lease  by  reason  of  his  having  held  over  his  agreed 
term  is  one  available  only  to  him  who  holds  to  the  tenant  the  conven- 
tional relation  of  landlord  and  who  is  entitled,  under  the  lease  by 
which  the  tenant  holds,  to  the  reversion  of  his  term.  This  right  or 
option  is  by  its  very  nature  unassignable,  unless  by  a  conveyance  of 
the  reversion.  The  lease  from  Gerken  to  plaintiff  did  not  convey  the 
reversion  of  defendant's  term,  but  a  new  term  beginning  on  the 
expiration  of  the  former  one.  A  conveyance  of  the  reversion  of  de- 
fendant's term  could  be  effected  only  by  an  overlapping  lease,  or  the 
transfer  of  the  fee.  The  plaintiff's  allegation,  there^)re.,  in  each  of  his 
first  five  causes  of  action  that  Gerken  assigned  to  him  from  and 
after  May  1,  1906  (the  date  of  its  expiration),  "the  said  lease  and  all 
his  rights  in  and  to  the  same,"  must  be  disregarded  as  an  attempt  to 
plead  a  legal  result  that  could  not  have  followed  from  the  execution 
of  a  lease  for  a  term  commencing  on  May  1,  1906.  As  to  the  first 
five  causes  of  action,  therefore,  by  which  it  is  attempted  to  plead  a 
technical  hold  over,  the  demurrer  was  well  taken  and  should  be  sus- 
tained. 
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The  remaining  causes  of  action  rest  upon  a  different  foundation. 
In  each  of  them,  after  alleging  the  ownership  of  Gerken,  the  lease 
to  defendant,  and  the  subsequent  lease  to  plaintiff,  the  pleader  pro- 
ceeds as  follows: 

"That  before  the  Ist  day  of  May,  1906,  defendant  requested  plalntlflF  herein 
to  permit  and  allow  him  to  continue  to  occupy  and  use  said  premises  on  and 
after  May  1,  1906,  the  time  at  which  his  said  lease  of  the  premises  expired, 
but  plalntilF  refused  to  so  consent,  and  Informed  the  defendant  that  plaintiff 
would  not  permit  or  allow  him  to  continue  to  use  and  occupy  said  premises 
on  and  after  May  1,  1906,  and  further  Informed  him  that  if  he,  defendant, 
should  continue  to  use  or  occupy  said  premises  on  and  after  May  1,  1906, 
or  should  remain  over  his  term,  which  expired  May  1,  1906,  that  plaintiff 
herein  would  elect  to  hold  him  as  a  tenant  of  said  premises  for  one  year  from 
May  1,  1906,  and  would  consider.  Interpret,  and  regard  his  remaining  over 
after  May  1,  1906,  and  the  continued  use  and  occupancy  of  said  premises  by 
defendant  on  and  after  May  1,  1906,  as  a  consent,  agreement,  and  contract 
on  the  i>art  of  said  defendant  to  occupy  and  lease  said  premises  from  plain- 
tiff for  one  year  from  May  1,  1906,  upon  the  same  terms  and  at  the  same 
rent  per  annum  as  was  in  and  by  said  lease  between  defendant  and  said 
Gerken  provided  for." 

These  facts  are  sufficient  to  establish  a  contract  upon  the  part  of 
defendant  to  hold  the  premises  as  tenant  for  the  term  and  at  the  rent 
specified.  Despard  v.  Walbridge,  15  N.  Y.  874;  Coit  v.  Planer,  61 
N.  Y.  647;  Preston  v.  Hawley,  139  N.  Y.  296,  34  N.  E.  906.  The 
defendant  insists  that  a  claim  for  rent  under  such  a  state  of  facts  can 
only  arise  when  the  conventional  relation  of  landlord  and  tenant  is 
shown  to  exist  If  by  this  is  meant  that  the  relation  must  have  ex- 
isted before  the  notice  of  intention  to  hold  the  tenant  is  given,  the  con- 
tention cannot  be  upheld.  It  is  undoubtedly  true  that  the  leases  for 
successive  terms  by  the  owner  to  defendant  and  plaintiff  did  not  of 
themselves  create,  as  between  them,  either  privity  of  estate  or  privity 
of  contract,  nor  did  the  lease  to  plaintiff  convey  to  it  the  reversion 
of  defendant's  term.  But  the  lease  to  plaintiff  did  convey  to  it  the 
absolute  right  to  the  use  and  enjoyment  of  the  premises  after  May 
1,  1906,  and  the  defendant's  right  to  use  and  enjoy  them  ended  on 
that  day.  So  far  as  the  right  to  possession  on  and  after  that  day 
was  concerned,  the  plaintiff  stood  in  the  owner's  shoes.  Under  such 
circumstances  any  transaction  between  die  parties  which  indicates 
that  the  outgoing  tenant's  continued  occupancy  after  the  expiration 
of  his  term  followed  upon  an  express  or  implied  agreement  to  hold 
as  tenant  of  the  incoming  lessee  will  serve  as  the  foundation  of  a  claim 
for  rent  for  the  use  and  occupancy  of  the  premises.  Such  agreement, 
whether  express  or  implied,  establishes  the  conventional  relation  of 
landlord  and  tenant  as  to  the  new  term;  for  as  was  said  in  Coilyer 
V.  CoUyer,  113  N.  Y.  442,  448,  21  N.  E.  114,  116,  "the  possession  and 
beneficial  enjoyment  of  real  property  with  the  permission  of  the  owner 
is  ordinarily  sufficient  to  sustain  an  action  upon  an  implied  agree- 
ment for  use  and  occupation."  The  point  is  well  illustrated  by  the 
case  of  Preston  v.  Hawley,  which  went  twice  to  the  Court  of  Appeals. 
On  the  first  appeal  plaintiff  simply  proved  that  he  had  acquired  title 
to  the  premises  from  defendant,  that  defendant  remained  in  possess- 
sion  of  the  premises,  and  that  plaintiff  frequently  demanded  rent  for 
the  use  and  occupation  of  the  premises  which  defendant  refused  to 
107N.T.8.— 38 
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pay.  Plaintiff  relied  solely  upon  his  ownership  and  right  of  posses- 
sion and  the  continued  use  and  occupation  by  defendant,  and  proved 
nothing  from  which  an  agreement  to  pay  rent  could  be  inferred.  It 
was  held  that  the  relation  of  landlord  and  tenant  had  not  been  cre- 
ated by  the  facts  then  shown;  that  plaintiff  was  not  entitled  to  a 
recovery  as  for  rent,  but  only  to  his  action  for  ejectment  with  an  ac- 
counting for  mesne  profits.  101  N.  Y.  586,  6  N.  E.  770.  Upon  the 
second  appeal,  in  addition  to  the  foregoing  facts,  the  plaintiff  showed 
that  after  the  sale  defendant  requested  tiiat  he  might  be  permitted 
io  continue  in  use  and  occupancy  of  the  premises;  that,  while  no 
specific  agreement  was  made  to  that  effect,  or  rent  agreed  upon,  he 
did  in  fact  continue  in  occupation ;  and  that  when  rent  was  demanded 
he  never  repudiated  his  obligation  to  pay  rent,  merely  objecting  to 
the  amount  demanded.  It  was  held  that  these  facts  were  sufficient 
to  establish  a  contract  to  occupy  the  premises  as  tenant  and  to  pay 
rent  therefor,  and  that  that  contract  created  the  conventional  relation 
of  landlord  and  tenant  necessary  to  maintain  an  action  for  use  and 
occupation.  139  N.  Y.  296,  34  N.  E.  906.  The  present  case  should 
be  considered,  so  far  as  concerns  the  last  five  counts  in  the  complaint, 
without  regard  to  the  lease  from  Gerken  to  defendant,  for  that  lease 
adds  nothing  to  the  rights  either  of  plaintiff  or  defendant.  The 
plaintiff  succeeded  to  none  of  the  landlord's  rights  under  it,  and  the 
defendant  acquired  no  right  under  it  to  hold  dver  his  term. 

The  whole  question  turns  upon  the  plaintiff's  right  to  possession 
of  the  premises  on  and  after  May  1,  1906,  the  defendant's  request 
that  he  be  allowed  to  remain  in  possession  after  that  date,  and  the 
reply  thereto  by  plaintiff  followed  by  the  fact  that  defendant  did  re- 
main. It  is  perfectly  well  settled,  of  course,  that  a  valid  lease  may 
be  made  to  begin  in  future.  Consequently  Geiicen's  lease  to  plaintiff 
was  valid  and  entitled  plaintiff  to  the  term  to  begin  on  May  1,  1906. 
It  was  also  competent  for  plaintiff  and  defendant  to  agree  for  a  lease 
to  begin  on  May  1, 1906,  when  defendant's  right  to  possession  under  his 
lease  from  Gerken  would  terminate  and  plaintiff's  right  to  possession 
would  accrue.  The  last  five  counts  in  the  complaint  set  forth  such  a 
contract,  and  under  it  the  relation  of  landlord  and  tenant  was  estab- 
lished between  plaintiff  and  defendant  from  and  after  May  1, 1906.  As 
to  the  last  five  counts  in  the  complaint  the  demurrer  was  therefore 
rirfitly  overruled. 

The  judgment  appealed  from  will  therefore  be  reversed  as  to 
the  first,  second,  third,  fourth,  and  fifth  causes  of  action  set  forth 
in  the  complaint,  and  the  demurrer  sustained  as  to  them,  and  the 
judgment  will  be  affirmed  as  to  the  sixth,  seventh,  eighth,  ninth,  and 
teiidi  causes  of  action,  without  costs  in  this  court,  with  leave  to  de- 
fendant to  withdraw  his  demurrer  to  said  last  causes  of  action,  and 
to  answer  as  to  them  within  20  days  upon  payment  of  the  costs 
awarded  in  the  court  below.  All  concur,  except  CLARKE,  J.,  who 
dissents  in  part 
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GUARDIAN  TRUST  CO.  OF  NEW  TORK  v.  PEABODT. 
(Sapreme  Cionrt,  Apiiellate  DItIbIou,  Ftnt  Dqwrtment    December  8,  1007.) 

1.  OCTARAIfTT— GONTBACT— GOR8IB0OTIOII. 

While  the  contract  of  a  guarantor  Bboold  be  fairly  constmed  according 
to  the  reasonable  rules  for  the  interpretation  of  contracts,  yet,  when  the 
subject  of  the  contract  Is  finally  ascertained,  be  has  the  right  to  a  strict 
construction. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toI.  25,  Guaranty,  S  28.1 
%  Sauk. 

Parties  to  a  contract  of  guaranty  can  specify  particularly  the  thing 
guaranteed,  and  when  they  hare  done  this  courts  baye  no  right  to  say 
that  something  else  amounted  to  tbe  same  thing,  and  that  what  was  done 
did  not  injure  the  guarantor,  and  thereby  make  a  new  contract  on  which 
to  hold  him  liable. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  toI.  25,  Guaranty,  S  28.1 

S.  Pbircipai.  and  SrsBTT— DiscHABaK  of  Sttbett. 

Injury  to  a  surety  Is  not  the  test  of  bis  release,  particularly  when  tbe 
contract  of  suretyship  Is  specific. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  40,  Principal  and 
Surety,  S  133.] 
4  GuABANTT— CoNsrauoTion— Dksobiption  or  Notks  Guakantekd— Pbiktbd 

AltD  WaiTTEN  ClJlUSEB  IN  NOTES. 

By  an  agreement  signed  by  plaintiff  and  a  corporation  and  Individuals 
Interested  In  It  termed  "subscribers,"  plalntlfT  agreed  to  malce  loans, 
not  exceeding  a  specified  amount,  to  the  corporation,  on  its  notes  payable 
to  Its  own  order  and  Indorsed  by  It  to  mature  within  one  year  with 
priTllege  of  renewal,  secured  by  d^MEtlt  of  Its  capital  stock,  tbe  cori>ora- 
tion  to  make  also  certain  cash  deposits  to  form  a  sinking  fund ;  and  the 
subscribers  guaranteed  to  plalntift  payment  of  any  unpaid  balance  of  tbe 
notes.  Instead  of  the  notes  provided  for,  plaintiff  took  general  collateral 
notes,  payable  to  plaintiff's  order,  printed  portions  of  which  pledged  tbe 
collateral  for  payment  of  the  note  and  any  other  Indebtedness  of  tbe 
corporation,  and  required,  in  case  of  d^redation,  a  payment  or  additional 
security,  in  default  of  which  the  note  should  become  due,  but  which  also 
contained,  written  into  a  blank,  the  words  "subject  to  agreement"  etc. 
Plaintiff  loaned  to  the  corporation,  besides  the  amount  agreed,  additional 
sums,  for  part  of  which  the  same  collateral  was  pledged,  without  refer- 
ence to  the  agreement  Held,  that  the  subscribers  vfere  not  liable  for  an 
unpaid  balance  of  the  notes,  as  the  notes  given  were  not  of  the  character 
and  form  prescribed  by  the  agreement  even  if  the  agrennent  be  regarded 
as  read  into  the  notes  by  the  written  words  referring  to  it  and  as  pre- 
▼alUng  over  the  printed  portions. 

McLaughlin  and  Laugblln,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  Cotmty. 

Action  by  the  Guardian  Trust  Company  of  New  York  against 
Stephen  Feabody.  From  a  judgment  for  defendant,  rendered  on 
the  report  of  a  referee  dismissiiig  the  complaint  on  the  merits,  plain- 
tiff appeals.    AfHrmed. 

Argued  before.  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  HOUGHTON,  and  LAMBERT,  JJ. 

Henry  D.  Hotchkiss,  for  appellant. 
H.  Snowden  Marshall,  for  respondent 

HOUGHTON,  J.  Several  men  of  whom  the  defendant  was  one 
were  interested  in  the  Yetman  Transmitting  Typewriter  Company 
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which  was  in  need  of  funds  for  the  prosecution  of  its  business.  Ne- 
gotiations were  had  with  the  plaintiff  for  the  furnishing  of  such  neces- 
sary money.  These  negotiations  resulted  in  a  written  agreement, 
signed  by  the  plaintiff,  Sie  typewriter  company,  and  the  individuals 
who  were  termed  "Subscribers,"  which,  after  reciting  that  the  type- 
jvriter  company  desired  to  secure  a  loan  not  exceeding  $80,000  to  be 
used  as  working  capital,  and  to  hypothecate  all  of  its  capital  stock 
amounting  to  $500,000,  par  value,  as  collateral  therefor,  and  that  the 
plaintiff  proposed  to  make  such  loan  for  the  period  of  one  year,  with 
the  privilege  of  renewal  for  an  additional  period  of  six  months,  and 
that  the  subscribers  proposed  to  underwrite  and  guarantee  the  pay- 
ment of  the  balance  unpaid  in  proportion  to  the  sums  set  opposite 
their  names,  provides,  in  substance,  that  the  typewriter  company 
should  make,  execute,  and  deliver  to  the  plaintiff  its  negotiable  promis- 
sory notes,  and  upon  the  delivery  of  the  first  of  such  notes  all  the  col- 
lateral security  should  be  deposited  for  such  note  and  all  subsequent 
ones;  and,  beginning  with  the  discount  of  the  first  note,  the  type- 
writer company  should  deposit  with  the  plaintiff  $20  in  cash  for  every 
machine  sold  by  it,  which  deposit  should  form  a  sinking  fund  for 
the  payment  of  interest  on  the  notes  and  such  part  of  the  principal 
as  it  might  become  sufficient  to  pay;  and  that  upon  failure  by  the 
typewriter  company  to  make  such  deposit  the  plaintiff  might  refuse 
to  advance  any  more  moneys,  and  declare  all  notes  then  held  by  it 
due  and  payable,  and  on  failure  of  the  company  to  pay  such  notes 
the  plaintiff  might  sell  the  collateral  and  apply  vie  proceeds  thereto; 
and  in  case  the  notes  were  paid  a  portion  of  the  collateral  was  to  be 
retained  by  the  plaintiff  for  its  services,  and  a  part  delivered  to  the 
subscribers  and  the  remainder  to  Charles  E.  Yetman.  Each  sub- 
scriber ^aranteed  to  the  plaintiff  tiie  payment  of  such  amount  of 
the  unpaid  balance  of  the  notes  as  his  subscription  bore  to  the  whole. 
The  provision  that  the  typewriter  company  should  give  its  nego- 
tiable promissory  notes  was  that  they  should  be  as  provided  in  para- 
graph 3  of  the  agreement,  which  reads  as  follows : 

"S.  Afl  required  and  called  for  by  the  tTitewrlter  company,  the  trust  com* 
pany  [plaintiff]  agrees  to  lend  the  typewriter  company  upon  Its  promissory 
notes,  payable  to  Its  own  order,  and  mdorsed  by  It,  such  sums  of  money  as 
the  said  typewriter  company  may  require  for  working  capital  and  other  cor- 
porate purposes,  not  exceeding  In  the  aggregate  the  sum  of  eighty  thousand 
dollars.  Said  notes  shall  bear  interest  at  the  rate  of  six  per  cent  per  annnm, 
payable  every  three  months,  or  so  near  thereto  as  possible,  and  all  the  notes 
shall  mature  within  one  year  from  the  date  of  the  first  note.  The  typewriter 
company  shall  have  the  privilege  to  renew  snch  amounts  as  may  remain  un- 
paid at  the  end  of  said  year  for  an  additional  period  of  six  months." 

On  the  second  day  after  the  execution  of  the  agreement,  the  t3rpe- 
writer  company  presented  the  collateral,  and  the  plaintiff  loaned  to 
it  $10,000.  Instead  of  taking  the  note  of  the  typewriter  company 
payable  to  its  own  order  and  indorsed  by  it,  the  plaintiff  took  a  gen- 
eral collateral  note,  payable  to  itself  (Guardian  Trust  Company), 
filled  in  as  to  date,  time  of  payment,  amount  and  rate  of  interest,  upon 
the  usual  printed  blank,  whidi  printed  portion  pledged  the  collateral 
for  payment  of  the  note  and  any  other  indebtedness  of  the  tjrpewriter 
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company,  and  provided  that,  in  case  the  collateral  should  depreciate, 
a  paj'raent  should  forthwith  be  made,  or  additional  security  furnished, 
in  default  of  which  the  note  should  forthwith  become  due.  The 
blank  in  the  printed  note  left  for  the  description  of  the  collateral 
was  filled  in  as  follows  : 

"5000  shares  Tetman  Typewriter  Co.,  subject  to  agreement  between  Tet* 
man  Transmitting  Typewriter  Ca  Guardian  Trust  Co.  and  several  subscrlb- 
era  dated  October  31,  1904." 

Advancements  were  made  from  time  to  time  and  similar  notes  taken, 
until  the  plaintiff  had  advanced  to  the  typewriter  company  the  full 
$80,000.  The  plaintiff  also  loaned  the  typewriter  company  $23,000, 
in  addition  for  $10,000  of  which  the  same  collateral  was  pledged  with- 
out reference,  however  to  the  agreement  of  October  31,  1904.  The 
typewriter  company  paid  only  a  small  portion  of  the  $80,000,  and  de- 
fendant's proportion  of  the  unpaid  balance  was  $9,828.27. 

This  action  is  brought  to  recover  such  latter  siun,  and  the  trial  be- 
fore the  referee  resulted  in  a  dismissal  of  the  complaint  upon  the 
merits,  and  from  such  judgment  the  plaintiff  appeals.  Counsel  for 
plaintiff  very  frankly  concedes  that  the  plaintiff  has  no  claim  against 
the  sureties  if  the  agreement  of  October  31st,  by  proper  and  neces- 
sary interpretation,  provides  for  the  giving  by  the  typewriter  com- 
pany of  a  negotiable  promissory  note  for  each  loan  obtained.  The 
position  of  the  plaintiff  is  that  although  a  negotiable  promissory  note 
is  nominated  in  the  agreement,  still  taking  the  agreement  as  a  whole, 
in  view  of  its  provisions  for  renewal  of  the  notes  and  the  providing^ 
of  a  sinking  fund  for  their  payment,  negotiable  notes  were  not  in  fact 
provided  for,  and  that  the  words  "subject  to  agreement,"  written 
into  the  blank  of  the  note  which  was  taken,  relate  to  the  terms  of 
payment  of  the  note  as  well  as  to  the  pledging  of  the  collateral,  and 
that  the  agreement  itself  is  thus  read  into  the  note,  and  that  this  part 
of  the  agreement  being  written  the  bdance  of  the  note  which  was 
printed  should  be  disregarded,  on  the  principle  that  where  written 
and  printed  portions  of  a  contract  are  inconsistent  the  writing  should 
prevail,  and  that  making  the  plaintiff  the  payee  of  the  notes  was  so 
immaterial  a  variation  as  to  do  no  harm.  In  our  opinion  the  contract 
of  October  31st  is  too  specific  as  to  the  form  and  character  of  the  note 
to  be  taken  to  permit  us  to  relieve  the  plaintiff  from  its  unfortunate 
oversight  in  not  taking  the  note  which  the  defendant  and  his  associates 
g;uaranteed  the  payment  of. 

The  agreement  appears  to  have  been  very  carefully  drawn,  and  each 
provision  is  separately  numbered.  The  first  subdivision  provides  that 
the  typewriter  company  shall  g^ve  its  negotiable  promissory  notes, 
and  specifically  refers  to  the  third  subdivision  which  specifies  their 
form.  It  was  notes  of  the  prescribed  character  and  form  which  the 
defendant  and  his  associates  guaranteed.  Their  guaranty  was  not 
a  general  one  to  pay  the  indebtedness  of  the  typewriter  company  in- 
curred with  plaintiff  in  any  form  to  the  extent  of  $80,000.  Nor  did 
they  guarantee  the  payment  of  a  note  which  should  contain  in  the 
body  of  it  all  of  the  agreement  which  they  entered  into,  as  would  be 
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the  case  if  the  words  "subject  to  agreement"  were  read  into  the  note 
and  the  printed  part  of  the  one  taken  eliminated. 

While  the  contract  of  a  guarantor  should  be  fairly  construed  ac- 
cording to  the  reasonable  rules  for  the  interpretation  of  contracts, 
when  3ie  subject  of  the  contract  is  finally  ascertained,  he  has  the  right 
to  a  strict  construction.  Parties  to  a  contract  of  guaranty  can  specify 
particularly  the  thing  guaranteed,  and  when  they  have  done  this 
courts  have  no  right  to  say  that  something  else  amounted  to  the  same 
thing,  and  that  what  was  done  did  not  hurt  the  guarantor,  and  thereby 
make  a  new  contract  upon  which  to  hold  him  liable. 

There  is  some  difference  of  opinicm  in  this  court  as  to  whether  the 
words  "subject  to  agreement"  relate  to  the  terms  of  payment  of  the 
note  as  well  as  to  the  collateral  pledged.  But  assuming  that  they  relate 
to  the  terms  of  payment,  then  the  effect  is  to  read  the  contract  into 
the  note,  and  when  we  do  that  we  do  not  have^  a  note  such  as  the  de- 
fendant guaranteed  the  payment  of.  Such  a  note  would  be  subject  to 
construction  and  possible  dispute.  The  defendant  contracted  as  to  one 
not  open  to  construction,  the  precise  form  of  which  he  specified.  It 
is  difficult  to  see  how  the  defendant  was  injured.  All  of  the  notes  fell 
due  on  the  same  day,  and  on  default  all  would  become  past  due  paper. 
It  is  possible  that  the  defendant  and  his  associates,  if  they  learned  that 
the  typewriter  company  was  not  paying  in  the  $20  on  the  sale  of  each 
machine,  niight  have  gone  to  the  plaintiff,  and  asked  it  to  declare  the 
notes  due  for  that  reason,  and  paid  them,  and  thus  have  become  en- 
titled to  possession  of  the  notes  with  the  collateral.  It  is  true  that  the 
notes  would  have  then  been  past-due  paper,  but  they  would  not  have 
so  appeared  upon  their  face.  Being  payable  to  the  typewriter  company, 
they  would  not  have  required  the  plaintiff's  indorsement  or  transfer  by 
it,  as  did  the  notes  given.  Injury,  however,  is  not  the  test  of  release 
of  a  surety,  particularly  when  the  contract  of  suretyship  is  specific. 
If  the  notes  stand  in  the  form  taken  by  the  plaintiff,  without  modi- 
fication or  elimination  by  the  terms  of  the  agreement,  of  course 
they  do  not  conform  to  tihe  contract  of  gfuaranty.  They  require  for 
transfer  the  indorsement  of  the  plaintiff,  and,  in  express  terms,  sub- 
ject the  collateral  to  any  indebtedness  of  the  typewriter  company  be- 
yond the  $80,000  stipulated,  and  give  the  right  to  demand  additional 
security  in  case  of  depreciation,  and  to  declare  the  same  due  in  case 
it  is  not  furnished. 

We  are  impressed  with  the  equitable  character  of  the  plaintiff's 
claim,  for  the  defendant,  together  with  his  associates,  have  obtained  de- 
sired aid  to  their  corporation  at  plaintiff's  expense.  In  our  view  of  the 
law,  however,  we  see  no  way  to  relieve  the  plaintiff  from  the  conse- 
quence of  its  oversight  in  not  taking  the  notes  agfreed  upon,  or  its  pos- 
sible overcaution  in  taking  a  note  which  overreached  the  agreement. 

The  judgment  must  be  affirmed,  with  costs. 

PATTERSON,  P.  J.,  and  LAMBERT,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  agree  with  the 
other  members  of  the  court  that  the  judgment  appealed  from  should 
be  affirmed.    I  am  of  the  opinion  ^at  the  written  agreement  signed  by 
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the  plaintiff,  the  typewriter  company,  and  the  subscribers  should  be 
read  into  the  notes,  and  as  I  understand  the  opinion  of  Mr.  Justice 
HOUGHTON  he  has  reached  the  same  conclusion.  If  this  be  done, 
then  the  words  "subject  to  agreement,"  etc.,  relate  not  only  to  the  de- 
posit of  shares  of  stock,  but  to  every  provision  of  the  notes.  The  writ- 
ten words  in  the  notes,  referring  to  the  agreement,  were  entirely  tm- 
punctuated,  and  were  in  the  only  available  space  in  the  printed  form 
used,  and  it  would  be  a  forced  and  ungrammatical  construction  to  hold 
that  reference  might  be  made  to  the  agreement  as  regards  the  deposit 
of  shares,  but  for  no  other  purpose.  If  it  be  true,  as  the  referee  seemed 
to  think,  that  the  words  "subject  to  agreement,"  etc.,  were  susceptible 
of  different  meanings,  then  he  was  correct  in  admitting  parol  evidence 
to  show  the  meaning  in  which  the  words  were  used.  Kitching  v. 
Brown,  180  N.  Y.  414,  73  N.  E.  241,  70  L.  R.  A.  742;  Evansville  Na- 
tional Bank  v.  Kaufmann,  93  N.  Y.  273,  46  Am.  Rep.  204 ;  Springsteen 
V.  Samson,  32  N.  Y.  703 ;  Solomon  Tobacco  Co.  v.  Cohen,  95  App.  Div. 
297,  88  N.  Y.  Supp.  641.  The  evidence  thus  admitted  showed  beyond 
question  that  the  intention  of  the  parties  was  to  make  every  provision 
in  the  notes  subject  to  the  agreement,  and  that  these  words  were  in- 
serted for  that  purpose.  If  the  agreement  be  thus  read  into  the  notes 
for  the  purpose  stated,  then  the  question  presented,  by  applying  well- 
settled  rules,  is  not  difficult  of  solution.  Where  a  printed  form  of  con- 
tract is  used,  written  words  therein  will  prevail  over  the  printed  words, 
if  there  be  provisions  which  are  repugnant,  irreconcilable,  or  inconsist- 
ent Kratzenstein  v.  Western  Assur.  Co.,  116  N.  Y.  64,  22  N.  E.  221, 
5  L.  R.  A.  799 ;  Clark  v.  Woodruff,  83  N.  Y.  618 ;  Collins  v.  Knuth,  51 
App.  Div.  188,  64  N.  Y.  Supp.  649,  As  was  said  in  Clark  v.  Wood- 
ruff, supra: 

"The  language  of  printed  blanks  Is  easily  aasomed  to  be  appropriate,  with- 
ont  careful  examination,  while  the  written  words  more  safely  and  more  near- 
ly indicate  the  intention  of  the  contracting  parties." 

In  the  present  case,  when  the  first  loan  was  made,  no  form  of  note 
had  been  prepared,  so  that  the  printed  form  of  collateral  note  used  by 
the  trust  company  was  adopted,  and  the  words  "subject  to  agreement," 
etc,  written  m.  If  I  am  correct  in  the  conclusion  that  these  words 
had  the  effect  of  incorporating  in  the  notes  the  entire  agreement,  then 
the  printed  provisions  of  the  notes,  repugnant  to  or  inconsistent  with 
the  terms  of  the  agreement,  may  be  disregarded.  The  effect  of  this  is 
not,  as  the  respondent  contends,  to  make  the  notes  payable  to  the  type- 
writer company  and  indorsed  by  it,  but  to  identify  them  as  those  given 
under  the  agreement,  though  not  in  the  exact  form  provided.  But  it 
is  suggested  that,  if  the  agreement  be  read  into  the  notes  in  the  man- 
ner and  with  Uie  effect  indicated,  the  result  would  be  that  they  would 
be  nonn^otiable,  and  that  the  agreement  provided  for  negotiable  notes. 
It  is  true  that  in  the  first  paragraph  of  the  s^eement  3ie  typewriter 
company  agreed  to  make  "its  negotiable  promissory  notes  as  provided 
in  paragraph  3  of  this  agreement,"  but  it  is  evident  from  paragraph  3 
and  the  other  provisions  of  the  agreement  that  the  notes  were  to  be 
nonn^otiable.  Paragraph  3  does  not  refer  to  the  notes  as  negotiable, 
and  provides  that  the  typewriter  company  mig^t  renew  sudi  amounts 
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as  remained  unpaid  at  the  end  of  the  year  for  an  additional  six  months. 
Paragraph  4  provides  that  the  typewriter  company,  should  deposit  with 
the  trust  company  $20  for  eadi  machine  sold  by  it,  to  be  kept  in  a 
special  sinking  fimd  account  held  as  security  for  tiie  notes.  When  and 
as  this  fund  amounted  to  $2,000,  it  was  to  be  applied  to  the  payment  of 
interest  then  due  on  all  the  notes  and  the  remainder  to  the  principal 
of  the  earliest  note  then  unpaid.  If  these  deposits  were  not  made,  the 
trust  company  might  declare  all  the  notes  to  be  then  due,  and  demand 
and  receive  payment.  TTiese  provisions,  and  some  others,  indicate  that 
negotiable  notes  were  not  contemplated  in  the  agreement.  In  Roblee 
V.  Union  Stockyards  Nat  Bank,  69  Neb.  180,  95  N.  W.  61,  the  Su- 
preme Court  of  Nebraska  had  occasion  to  pass  upon  the  negotiability 
of  a  note  under  somewhat  similar  conditions.  In  that  case  the  note  was 
secured  by  a  mortgage  of  cows,  and  one  of  the  provisions  was  that  the 
mortgagor  should  deliver  the  milk  from  the  cows  to  the  mortgagee, 
who  was  to  apply  the  proceeds  of  the  butter  derived  therefrom  to  the 
payment  of  the  note.  The  court  held  that  this  rendered  the  note  non- 
negotiable,  and  the  reference  in  that  note  to  the  mortgage  was  by  no 
means  as  clear  as  the  reference  to  the  agreement  in  the  present  case. 
Here,  it  is  conceded,  as  it  must  be,  that  the  trust  company  could  not 
have  negotiated  the  notes,  even  if  they  had  been  in  the  precise  form 
provided  in  the  agreement.  It  might  have  declared  them  due,  and,  aft- 
er pa)rment  by  the  guarantors,  have  turned  them  over  to  them. 

If  it  be  true  that  the  agreement  should  be  read  into  the  notes  and 
that  rendered  them  nonnegotiable,  then  but  a  single  question  remains 
as  to  whether  the  fact  that  the  notes  were  made  payable  to  the  trust 
company  instead  of  the  typewriter  company  and  indorsed  by  it  was 
such  a  variance  as  to  disdiarge  the  guarantors.  It  is  unquestionably 
true  that  contract  of  a  guarantor  is  strictissimi  juris,  and  that  a  vari- 
ance is  not  to  be  tested  by  the  effect  on  the  guarantor.  It  must,  how- 
ever, be  something  more  than  form.  It  must  go  to  the  substance  of 
the  contract,  either  as  to  the  guarantor  or  the  principal.  A  variance 
which  does  not  alter  the  obligation  of  the  principal,  or  increase  the  lia- 
bility of  the  guarantor,  will  not  discharge  the  latter.  Western  New 
York  Life  Ins,  Co.  v.  Clinton,  66  N.  Y.  326 ;  Kingsbury  v.  Westfall, 
61  N.  Y.  356;  American  Copper  Co.  v.  Lowther,  38  App.  Div.  134, 
56  N.  Y.  Supp.  538,  affirmed  165  N.  Y.  625,  59  N.  E.  1118;  Standard 
Underground  Cable  Co.  v.  Stone,  35  App.  Div.  62,  64  N.  Y.  Supp. 
383. 

In  American  Copper  Co.  v.  Lowther,  supra,  the  plaintiff  agreed  to 
advance  $25,000  in  cash  to  the  Fairfield  Copper  Company — the  latter 
giving  a  bcmd,  payment  of  which  was  guaranteed  by  the  defendants. 
One  Wood  had  theretofore  advanced  $3,000  to  the  copper  company  in 
anticipation  of  this  loan.  He  was  indebted  to  the  plaintiff  in  an 
amount  in  excess  of  this  sum,  and  with  the  consent  of  the  copper 
company  the  plaintiff  credited  him  with  $3,000  on  his  debt  to  it  as 
part  of  the  $25,000  advanced.  It  was  held  that,  although  the  terms 
of  tfie  guaranty  agreement  and  the  recitals  in  the  bond  provided  that 
the  whole  amount  was  to  be  advanced  in  cash,  the  guarantors  were 
not  released.    In  disposing  of  the  question,  the  court  said : 
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"If  the  Fairfield  Company  had  received  from  plaintiff  on  November  26, 
18D4,  ItB  check  for  ^,000,  which  that  company  had  at  once  delivered  to  Wood 
In  payment  of  his  debt,  even  a  guarantor  woald  admit'  that  the  transaction 
was  an  advance  of  money  such  as  wonld  satisfy  this  contract  Bnt  this  was 
the  same  thing  In  substance.  It  was  not  even  in  point  of  fact  a  modification 
of  the  agreement  between  the  principal  parties,  bnt  the  contract  they  made 
was  carried  out.  •  •  •  We  think,  therefore,  that  there  was  no  modifica- 
tion of  the  contract  of  the  principals,  and  that  the  defendants  as  guarantors 
are  liable." 

The  variance  of  the  case  now  before  us  as  to  form  of  the  notes  is 
equally  inconsequential.  Whether  the  typewriter  company  made  its 
notes  payable  to  its  own  order  and  indorsed  them,  or  whether  it  made 
them  payable  to  the  trust  company,  is  not  of  the  slightest  importance, 
because  its  obligation  and  that  of  the  guarantors  was  precisely  the 
same.  Madison  Square  Bank  v.  Pierce,  137  N.'Y.  444,  33  N.  E.  557, 
20  L.  R.  A.  335,  33  Am.  St.  Rep.  751.  In  legal  effect,  therefore,  there 
was  no  modification  of  the  agreement;  the  variance  was  in  a  mere 
matter  of  form.  It  is  true  the  notes,  as  made,  would  require  the 
indorsement  of  the  trust  company  to  transfer  them,  while  if  they  had 
been  made  payable  to  the  typewriter  company  and  indorsed  by  it  they 
could  be  given  to  the  guarantors  without  further  indorsement.  But 
the  objection  that  the  trust  company,  under  such  circumstances,  might 
have  refused  to  indorse  them  without  recourse"  or  otherwise,  so  as 
to  transfer  title  to  the  guarantors,  is  of  no  weight  whatever.  If  they 
had  been  in  the  other  form  the  trust  company  might  equally  as  well 
have  refused  to  give  them  up.  The  obligation  assumed  by  the  type- 
writer company  is  precisely  the  same  in  either  case,  and  it  is  that  ob- 
ligation which  the  guarantors  undertook  to  guarantee.  As  to  that 
the  contract  has  not  been  varied  in  the  sli|;htest  degree.  This  being 
so,  the  guarantors  are  liable.  Their  liability  has  neither  been  in- 
creased nor  diminished  in  any  particular.  They  are  in  precisely  the 
same  position  they  would  have  been  if  the  notes  had  been  payable  to 
and  indorsed  by  their  principal. 

In  conclusion  it  is  to  be  observed  that  whether  the  words  "subject 
to  agreement,"  etc,  relate,  as  I  think  they  do,  to  every  provision  of 
the  notes,  they  certainly  relate  to  the  deposit  of  the  shares  of  stock — 
as  to  this  we  are  all  agreed — which  means  that  such  shares  were  to 
be  held  in  accordance  with  the  agreement,  and  subject  to  it.  This 
disposes  of  one  of  the  contentions  of  the  respondent,  and  one  of  the 
objections  to  the  form  of  the  notes  stated  in  the  prevailing  opinion, 
which  is  that,  by  the  subsequent  printed  provisions  of  the  notes,  the 
shares  could  be  held  as  security  for  the  loans  made  by  the  trust  com- 
pany in  excess  of  $80,000.  The  agreement  specifically  provides  that 
the  shares  should  be  deposited  to  secure  loans  not  m  excess  of 
$80,000.  The  claim  then  that  the  trust  company  could  hold  these 
shares  as  security  for  loans  by  it  to  the  typewriter  company  in  excess 
of  that  amount,  aggregating  over  $20,000,  is  wholly  unfounded.  Not 
more  than  $80,000  could  be  advanced  under  the  agreement,  it  is  true, 
but  there  is  no  provision  that  further  agreements  for  further  advances 
might  not  be  made,  nor  can  one  be  implied.  If  the  typewriter  com- 
pany had  borrowed  the  further  amounts  from  other  parties,  pledging 
its  equities  in  the  stock  as  seairity  for  payment,  no  one  would  sen- 
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ously  contend  that  this  constituted  a  violation  of  the  agreement,  and, 
if  it  could  borrow  from  third  parties,  it  could  borrow  from  the  trust 
conu>any. 

Txie  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered  before  another  referee,  with  costs  to  appellant  to  abide  event. 

LAUGHUN,  J.,  concurs. 


BULL  et  al.  t.  OUABDIAN  TRUST  00.  OF  NEW  TOBE. 
(Supreme  Oonrt,  Appellate  Dlviflion,  First  Department    December  8,  1907.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  L.  Bull  and  others,  trading  under  the  name  of 
Edward  Sweet  &  Co.,  against  the  Guardian  Trust  Company  of  New 
York.  From  a  judgment  for  plaintiffs  entered  on  the  report  of  a  ref- 
eree, defendant  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN, 
LAUGHUN,  HOUGHTON,  and  LAMBERT,  JJ. 

Henry  D.  Hotchkiss,  for  appellant. 
H.  Snowden  Marshall,  for  respondents. 

HOUGHTON,  J.  Judgment  affirmed  on  the  opinion  in  Guardian 
Trust  Company  of  New  York  v.  Peabody  (decided  herewith)  107  N. 
Y.  Supp.  516. 

Judgment  affirmed,  with  costs. 

PATTERSON,  P.  J.,  and  LAMBERT,  J.,  concur;  McLAUGH- 
LIN  and  LAUGHLIN,  JJ.,  dissent 

Mclaughlin,  J.  (dissenting),  l  think  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  for  the  reasons  stated  in  my  opinion 
in  Guardian  Trust  Company  of  New  York  v.  Peabody  (decided  here- 
with) 107  N.  Y.  Supp.  616. 


McAUMFFB  T.  NEW  TOEK  CITY  BY.  CO. 
(Snpreme  Oonrt,  Appellate  DlTlsion,  Flrgt  Department     December  6,  1907.) 

STBEKT    RAIIA0AD»— iRJTTBIBa    TO    PERSONS    OR    TBAOK— ScnTOIKROT    OF    EVI- 
DENCE. 

Evidence  In  an  action  tor  the  death  of  plaintiff's  intetstate  who  was  mn 
down  by  a  street  railway  car  held  to  show  that  Intestate  was  negligent 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  44,  Street  Ballroads, 
§S  248-250.] 

Appeal  from  Trial  Term. 

Action  by  Elizabeth  McAuliffe,  as  administratrix,  etc,  of  Thomas 
McAuliffe,  deceased,  against  the  New  York  City  Railway  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Judgment  and  order  reversed,  and  new  trial  ordered. 
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Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

B.  H.  Ames,  for  appellant. 
W.  J.  Burke,  for  respondent 

SCOTT,  J.  The  defendant  appeals  fran  a  judgment  entered  upon 
a  verdict  in  favor  of  plaintiff,  who  sues  for  damages  resulting  from 
the  death  of  her  husband.  The  plaintiff's  husband,  a  young  man  about 
32  years  of  age,  was  in  the  employ  of  defendant,  but  not  as  a  con- 
ductor or  motorman.  He  was  killed  at  about  8  o'clock  in  the  evening 
of  December  8,  1903.  He  and  a  companion  O'Connor,  with  whom  he 
had  spent  a  couple  of  hours,  walked  to  a  spot  on  the  southerly  side  of 
Twenty-Third  street,  about  the  center  of  the  block".  The  elevated  rail- 
road nms  through  'Twenty-Third  street  at  this  point,  having  stations 
on  both  sides  of  the  street  about  midway  between  First  and  Second 
avenues.  The  deceased  and  O'Connor  stood  for  a  few  minutes,  en- 
gaged in  conversation,  on  the  south  curb,  and  then  the  deceased  started 
to  cross  to  the  north  side  of  the  street,  with  a  view  of  taking  an  uptown 
train  on  the  elevated  railway.  His  companion  remained  standing  on 
the  south  curb,  and  is  the  plaintiff's  sole  witness  as  to  the  accident.  He 
testified  that  defendant's  east-bound  track  was  seven  or  eight  feet 
away  from  the  point  where  he  and  deceased  had  been  standing;  that, 
after  the  deceased  left  him,  he  stood  watching  him;  that,  when  de- 
ceased came  out  toward  the  car  tracks,  witness  saw  a  car  brightly 
lighted,  coming  along  the  east-bound  track ;  that,  when  he  saw  it,  it 
was  10  or  12  feet  frcHn  McAuliffe;  that  McAuliffe  walked  straight 
ahead  without  stopping,  started  across  the  track  ahead  of  the  car, 
and  was  hit  just  as  he  was  getting  off  the  track.  Upon  this  evidence 
the  complaint  should  have  been  dismissed.  So  far  as  appears,  the  de- 
ceased had  abundant  opportunity  to  see  the  car,  which  was  well 
lighted,  and  the  street  was  unobstructed.  He  left  the  curb  to  cross 
the  street,  had  only  seven  or  eight  feet  to  go  before  reaching  the  track, 
and  the  car  was  so  near  him  that,  before  he  had  been  able  to  get 
across,  it  was  within  a  few  feet  of  him.  There  seems  to  be  no  other 
conclusion  than  that  McAuliffe  heedlessly  or  recklessly  walked  directly 
in  front  of  the  car.  The  testimony  offered  in  behalf  of  defendant 
did  not  strengthen  the  plaintiff's  case.  The  motorman  testified  that 
he  saw  McAuliffe  leave  the  curb  to  cross  the  street,  and  that  the  car 
was  then  25  or  30  feet  from  the  point  of  the  accident.  He  says  he 
did  everything  possible  to  stop  tiie  car,  and  that  when  McAuliffe 
stepped  on  the  track,  the  car  was  five  or  six  feet  away  from  hun.  This 
is  not  inconsistent  with  O'Connor's  testimony.  A  bystander  testified 
that  he  was  standing  on  the  north  side  of  the  street,  and  saw  Mc- 
Auliffe walk  in  front  of  the  car.  There  was  practically  no  conflict  in 
,the  evidence;  and  it  is  apparent  on  reading  it  that  not  only  did  it 
fail  to  show  an  absence  of  negligence  on  Sie  part  of  the  deceased, 
but,  on  the  contrary,  indicates  very  clearly  the  presence  of  such  neg- 
ligence. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 
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WILSON  &  BAILLIB  MFG.  CO.  T.  CITy  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Dlrision,  First  Department     December  6,  1907.) 

ntIAI<— DiBECTIRQ  VEBDICT. 

Where  the  court  directs  a  verdict  for  plaintiff,  without  submitting  any- 
thing to  the  Jury,  so  that  Code  Civ.  Proc.  {  1187,  providing  that  on  a 
special  verdict  the  court  may  direct  a  general  verdict,  does  not  apply, 
and  the  verdict  is  not  directed  "subject  to  the  opinion  of  the  court,"  so 
that  section  1185,  providing  that  in  such  case  the  court  can  set  aside 
the  verdict  and  direct  a  Judgment,  does  not  apply,  it  cannot,  after  the  trial 
has  closed  and  the  Jury  been  discharged,  set  aside  the  verdict,  and  di- 
rect one  for  defendant ;  but  It  can  merely  set  it  aside  and  grant  a  new  trlaL 

Appeal  from  Trial  Term. 

Action  by  the  Wilson  &  Baillie  Manufacturing  Company  against 
the  city  of  New  York.  From  an  order  setting  aside  a  verdict  directed 
for  plaintiff,  and  directing  a  verdict  for  defendant,  and  from  the  judg- 
ment entered  thereon  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
I.AUGHUN,  HOUGHTON,  and  LAMBERT,  JJ. 

L.  Lafiin  Kellogg,  for  appellant. 
Theodore  Connoly,  for  respondent. 

McLaughlin,  J.  This  action  was  tried  on  the  12th  and  13th  of 
March,  1907.  At  the  conclusion  of  the  trial,  the  learned  justice  sit- 
ting at  Trial  Term  directed  a  verdict  in  favor  of  the  plaintiff  for  $8,- 
179.90,  and  denied  defendant's  request  to  go  to  the  jury.  Thereupon 
the  defendant  moved  to  set  aside  the  verdict,  which  motion  was  enter- 
tained, and  on  the  4th  of  April  following  the  verdict  was  set  aside 
and  a  verdict  directed  for  defendant. 

The  trial  had  closed,  and  the  jury  been  discharged,  and  it  is  difficult 
to  see,  under  such  circumstances,  how  the  court  could  direct  a  ver- 
dict for  the  defendant.  The  learned  justice  did  not  direct  the  jury 
to  render  a  verdict  "subject  to  the  opinion  of  the  court"  as  he  mig^t 
have  done  under  section  1185  of  the  Code  of  Civil  Procedure.  Had 
he  done  so,  then  he  could  at  the  same  term  have  set  aside  the  ver- 
dict and  directed  a  judgment — ^not  a  verdict — ^to  be  entered  for  either 
party,  with  like  effect  and  in  like  manner  as  if  such  direction  had 
been  given  at  the  trial.  Nor  is  this  view  in  any  way  in  conflict  with 
the  case  called  to  our  attention  upon  the  argument.  Williams  v.  City 
of  New  York,  118  App.  Div.  756,  104  N.  Y.  Supp.  14.  There  defend- 
ant moved  for  the  direction  of  a  verdict  upon  certain  grounds.  The 
court  reserved  decision  upon  that  motion,  stating  that  he  did  so  under 
section  1187  of  tiie  Code,  and  sent  the  case  to  the  jury  to  pass  solely 
upon  the  question  of  damages.  The  jury  found  a  verdict  in  favor  of 
the  plaintiff,  which  was  subsequently  set  aside,  and  a  verdict  directed  , 
for  defendant.  This  sectic«i  of  the  Code  gave  the  learned  justice  the 
right  to  reserve  his  decision  until  the  damages  had  been  assessed.  It 
provides,  among  other  things,  that: 

"After  the  Jury  shall  have  rendered  a  special  verdict  upon  such  submis- 
sion, or  shall  have  assessed  the  damage,  the  court  may  then  pass  upon  the 
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motion  to  son  suit  or  direct  such  general  yerdlct  as  either  party  may  be  en- 
titled to." 

Here  the  court  did  not  submit  anything  to  the  jury,  so  that  section 
1187  does  no  apply.  He  did  not  direct  the  jury  to  render  a  verdict 
subject  to  the  opinion  of  the  court,  and  therefore  section  1185  does  not 
apply.  I  know  of  no  authority  for  the  practice  here  adopted.  It,  in 
eflfect,  deprived  the  plaintiff  of  the  right  to  make  a  request  to  go  to 
the  jury,  inasmuch  as  there  was  no  occasion  at  the  close  of  the  trial 
to  make  such  request  as  the  verdict  was  directed  in  its  favor.  When 
a  verdict  was  directed  for  the  defendant,  the  jury  was  discharged, 
and  therefore  a  request  would  have  been  unavailing.  A  motion  having 
been  made  to  set  aside  the  verdict,  the  learned  justice  had  the  power 
to  grant  that  motion  and  order  a  new  trial,  and  this,  I  think,  is  all 
that  could  be  done. 

Other  questions  were  discussed  upon  the  argument  of  the  appeal, 
which  went  to  the  merits  of  the  action ;  but,  inasmuch  as  there  must 
be  a  new  trial,  it  does  not  seem  to  be  advisable  to  attempt  to  pass  upon 
them  at  this  time. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  and  disbursements  to  the  appellant  to  abide 
the  event  of  the  action.    All  concur. 


(122  Ak>.  IMv.  B21.) 

SCHALK  T.  COMMERCIAL  TWINE  00. 

(Bnpreme  Oonrt,  Appellate  Division,  First  Department     December  6,  1007.) 

.  MaSTIB  ARD  SntVART— InJTTBlES  TO  SEBVAITF— Pl<AOB  FOB  WOBK— EVIDENCE. 

In  in  action  for  injuries  to  plalntUfs  scalp,  caused  by  her  hair  having 
been  caught  In  certain  machinery  at  which  she  was  employed  to  work  by 
defendant,  evidence  examined  and  held  not  to  sustain  a  verdict  for  plain- 
tiff based  on  alleged  negligence  of  defendant  in  permitting  the  floor  about 
the  machinery  to  be  In  an  oily  condition,  which  caused  plaintiff  to  slip, 
thereby  bringing  about  the  accident 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant H  954-^77.] 

Appeal  from  Trial  Term. 

Action  by  Minnie  Schalk,  an  infant,  by  Jacob  Schalk,  her  guardian 
ad  litem,  against  the  Commercial  Twine  Company.  From  a  judgment 
for  plaintiff  and  an  order  den)ring  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

Frederick  Hulse,  for  appellant. 
Clarence  M.  Lewis,  for  respondent 

PATTERSON,  P.  J.  This  judgment  must  be  reversed,  for  the 
reason  that  the  verdict  of  the  jury  in  favor  of  the  plaintiff  was  against 
the  weight  of  evidence.  The  plaintiff  was  employed  to  work  at  a  ma- 
chine in  the  factory  of  the  defendant,  and  on  the  date  charged  in  the 
complaint,  while  so  at  work,  her  hair  was  caught  in  Ihe  machinery, 
and  she  sustained  injuries  to  the  scalp  of  a  more  or  less  serious  nature. 
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The  theory  of  her  case  is  that,  while  walking  near  the  machinery,  she 
slipped  upon  the  floor  at  a  point  near  the  machinery,  and  that  the  slip- 
ping was  caused  by  the  presence  of  oil  on  the  floor,  which  the  defend- 
ant had  negligently  permitted  to  accumulate  and  remain  there.  The 
issue  of  fact  was  as  to  the  condition  of  the  floor  and  as  to  oil  being 
upon  it.  To  maintain  that  issue,  the  plaintiff  testified  in  her  own  be- 
half. 

There  were  no  spectators  of  the  accident,  but  the  plaintiff  testified 
that  the  floor  near  the  machine  was  saturated  with  oil;  that  it  had 
previously  been  kept  clean  until  two  weeks  before  she  was  hurt,  and 
that  for  two  weeks  prior  to  the  accident  nothing  at  sfll  was  done  to  the 
floor.  The  machinery  was  in  motion  as  she  was  passing  by  it  On 
the  other  hand,  and  in  denial  of  this  alleged  condition  of  the  floor, 
there  were  many  witnesses  produced  by  ti&e  defendant  who  testified 
that  on  the  day  and  at  the  time  the  accident  happened  to  the  plaintiff 
there  was  no  oil  on  the  floor.  One  of  the  witnesses.  Perry,  was  work- 
ing on  the  floor  where  the  accident  happened  at  the  time  it  occurred^ 
and  he  testified  that  he  heard  the  plaintiff  scream ;  that  he  was  30  feet 
away  from  her;  that  he  took  her  hair  out  of  the  machine  in  which  it 
had  become  entangled,  and  that  he  observed  the  condition  of  the  floor 
at  the  time  of  the  accident,  and  that  it  was  not  oily.  The  witness  Daly 
testified  that  he  was  present  on  the  floor  on  that  day,  that  he  was  oil- 
ing machinery ;  that  his  attention  was  attracted  to  the  accident ;  that  he 
had  oiled  the  plaintiff's  machine  himself  a  half  hour  before,  and  that 
at  that  time  he  observed  the  condition  of  the  floor,  and  that  it  was 
not  oily  or  slippery.  Another  witness,  Kate  Cooper,  testified  that  she 
was  at  work ;  that  the  day  before  the  accident  she  worked  on  the  ma- 
chine next  to  that  on  which  the  plaintiff  worked,  and  that  there  was 
no  oil  on  the  floor.  Annie  Buttner  testified  that,  although  not  workinfr 
there,  she  was  about  30  feet  away  from  the  plaintiff  when  the  accident 
happened;  that  she  had  been  at  the  plaintiff's  machine  about  half  an 
hour  before  the  accident,  and  that  she  observed  the  condition  of  the 
floor,  and  that  there  was  no  oil  on  it.  Another  working  girl,  Lizzie 
Riordan,  testified  that  she  was  working  at  the  factory  when  the  acci- 
dent happened  to  the  plaintiff;  that  ^e  went  around  the  plaintiff's 
machine  during  the  dinner  hour;  that  she  never  saw  any  oil  drip  on 
the  floor,  and  that  the  floor  was  not  slipperjr.  All  these  witnesses  testi- 
fied that  they  never  hear  of  any  one  slipping  on  the  floor.  Another 
witness,  Agnes  Donahue,  testified  that  she  was  employed  by  the  defend- 
ant at  the  time  the  accident  occurred;  that  she  went  to  the  plaintiff's 
machine  during  the  dinner  hour,  but  did  not  see  any  oil  on  the  floor. 
She  testified : 

"I  tell  you  with  bo  mnch  certainty  that  the  floor  was  clean  at  that  time, 
because  I  was  taking  things  away  from  the  floor  and  put  them  In  baskets 
and  sent  them  downstairs.  The  floor  was  clean  when  I  was  looking  at  It. 
The  floor  was  clean.  There  was  no  dirt  on  It  There  were  no  oil  stains 
around  the  floor.  There  was  not  oil  on  the  floor  at  all.  The  floor  did  not 
give  evidence  at  that  time  of  oil  that  at  any  time  had  been  saturated  iqton 
the  floor.    The  boards  were  dry — absolntely  dry." 

Mamie  Tumulty  testified  that  she  asked  the  plaintiff  how  the  acci- 
dent occurred,  and  that  the  response  was  that  the  plaintiff  was  stoop- 
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lag  down  oiling  the  spindle,  and  her  hair  was  caught  in  the  flyers. 
This  witness  swore  that  the  floor  was  not  oily,  as  did  also  another  wit- 
ness, Martha  Barnes,  who  testified  that  before  the  accident  she  saw  the 
plaintiff  picking  waste  from  the  machinery,  that  there  was  no  oil  on 
the  floor,  and  l£at  it  was  not  slippery. 

None  of  these  witnesses  is  impeached  in  any  way;  and,  inasmuch 
as  the  imputed  negligence  of  the  defendant  is  the  maintenance  of  a 
slippery  floor,  and  that  is  assigned  as  the  cause  of  the  accident,  and 
the  great  preponderance  of  unimpeached  testimony  is  that  the  alleged 
cause  of  the  accident  did  not  exist,  it  necessarily  follows  that  the  judg- 
ment and  order  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


TIERNBT  V.  FITZPATBICK. 
(Supreme  Court,  Appellate  Division,  First  Department.    December  6,  1907.) 

1.  Tbustb— CbXAHOiT— ExPBKSs  TRUSTS— DiEFOsn  IN  Bark. 

A  deiXNSit  made  in  a  bank  by  one  i)erson  In  his  own  name  for  anotber  Is 
merely  a  "tentative"  trust,  and  Is  revocable  at  will,  unless  tbe  depositor 
completes  tbe  gift  by  some  unequivocal  act  during  bis  lifetime,  or  dies  tte- 
fore  tbe  t>eneflclary,  wltbont  revocation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  47,  Trusts,  t  44.] 

2.  Bau— BRvoBomcKfT  or  Trust— Aotions—Evioenoi. 

In  an  action  to  recover  money  deposited  in  a  bank  by  deceased  in  trust 
for  plaintiff,  and  withdrawn  by  deceased  before  his  death,  evidence  held 
insufficient  to  show  a  change  of  a  tentative  trust  into  an  irrevocable  <Mie, 
entitling  plaintiff  to  the  money. 

LaugUin,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Frank  L,.  Tiemey  against  Mary  Fitzpatrick,- executrix. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  IN  GRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

A.  Gruber,  for  appellant. 
L.  H.  Hall,  for  respondent 

SCOTT,  J.  The  plaintiff  appeals  from  a  judgment  entered  upon  a 
verdict  in  favor  of  the  defendant.  The  case  presented  is  one  of  a 
so-called  "savingfs  bank  trust,"  and  arises  upon  the  following  facts: 
On  February  26,  1898,  Launcelot  J.  Tiemey,  the  father  of  plaintiff, 
had  a  deposit  account  in  the  Broadway  Savings  Bank,  which  then 
amounted  to  $3,060,  being  $60  in  excess  of  the  amount  permitted  to 
be  deposited  in  one  account  (section  113,  c.  689,  p.  1895,  Laws  1892). 
The  secretary  of  the  bank  thereupon  advised  him  to  open  an  account 
for  his  wife,  or  in  trust  for  one  of  his  children,  so  as  to  reduce  his 
account  to  an  amount  upon  which  interest  could  be  allowed.  Tiemey 
thereupon  opened  an  account  entitled  "Launcelot  J.  Tiemey,  in  trust 
for  Frank  Tiemey";  withdrew  the  surplus  $60  from  his  own  ac- 
count, and  deposited  that  sum  witli  other  moneys,  aggregating  in 
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all  $199,  to  the  credit  of  the  new  account.  He  made  other  deposits 
from  time  to  time  of  his  own  money  until  the  total  account  aggre- 
gated, on  July  4,  1904,  $3,114.  On  July  21,  1904,  he  drew  out  the 
surplus  of  $114,  and  on  October  14,  1904,  he  drew  out  the  remaining 
$3,000,  thus  closing  the  account.  The  bankbook  thereafter  remained 
in  the  custody  of  the  bank.  On  November  14,  1904,  he  died.  This 
action  is  against  his  executrix  to  recover  the  $3,114,  drawn  out  by 
the  deceased  during  his  lifetime.  Both  parties  recognize  the  con- 
trolling force  of  the  carefully  formulated  rule  laid  down  in  Totten 
V.  Lattan,  179  N.  Y.  112-125,  71  N.  E.  748,  752,  70  L.  R-  A.  711,  as 
follows : 

"A  deposit  by  one  person  of  his  own  money.  In  bis  own  name  as  trustee 
for  anotber,  standing  alone,  does  not  establish  an  Irrevocable  trust  during 
the  lifetime  of  the  depositor.  It  Is  a  tentative  trost  merely,  revocable  at  will, 
until  the  depositor  dies  or  completes  the  gift  in  his  lifetime  by  some  un- 
equivocal act  or  declaration,  such  as  delivery  of  the  passbook,  or  notice  to 
the  beneficiary.  In  case  the  depositor  dies  before  the  beneficiary,  without 
revocation  or  some  decisive  act  or  declaration  of  disaffirmance,  the  presump- 
tion arises  that  an  absolute  trust  was  created  as  to  the  balance  on  band  at 
tbe  death  of  the  depositor." 

It  will  be  observed  that,  under  this  rule,  the  deposit  by  any  person 
in  his  own  name  in  trust  for  another  is  termed  a  "tentative"  trust,  and 
is  said  to  be  revocable  at  will.  It  can  be  made  irrevocable,  or  abso- 
lute, only  in  one  of  two  ways :  First,  by  some  unequivocal  act  or  dec- 
laration by  the  depositor  in  his  lifetime;  or,  second,  by  the  death  of 
the  depositor  before  the  beneficiary,  without  revocation,  or  some  de^ 
cisive  act  or  declaration  of  disaffirmance.  The  fact  of  withdrawal 
was  a  decisive  act  of  disaffirmance,  and  the  plaintiff  was  forced  to 
fall  back  upon  the  first  alternative,  and  to  attempt  to  show  that  the 
tentative  trust  became  irrevocable  during  the  lifetime  of  the  depositor 
by  "some  unequivocal  act  or  declaration."  To  do  this,  evidence  was 
given  for  the  purpose  of  showing  both  the  delivery  of  the  passbook 
and  declaration  of  the  depositor.  The  plaintiff  himself,  of  course, 
could  not  testify  as  to  any  personal  transaction  with  his  father,  but 
the  plaintiff's  wife  was  called  to  prove  the  gift  of  the  bankbook.  She 
testified  that  her  father-in-law  visited  her  home  every  day,  or  nearly 
so.  That  in  the  spring  of  1898  he  brought  the  passbook  to  the  house, 
and  said  to  her  husband  (the  plaintiff)  :  "Here,  Frank,  here  is  tiie  book. 
I  have  started  an  account  in  the  bank,  so  if  anything  would  happen  to 
me  you  have  something  to  fall  back  upon,  knowing  that  you  have 
rheumatism."  That  thereupon  the  book  was  put  in  a  safe  in  plain- 
tiff's house.  That  the  deceased  would  take  it  out  frequently  and 
take  it  away  with  him  for  a  day  or  more  at  a  time — ^presumably  to 
make  a  new  deposit,  or  have  the  interest  written  up — and  would  then 
return  it  to  the  safe  in  plaintiff's  house.  It  does  not  appear  that  de- 
ceased ever  asked  permission  to  retake  the  book  into  his  possession, 
and  the  fair  inference  from  the  witness'  testimony  is  that  he  took  it 
when  he  chose,  exercising  the  domination  over  it  consistent  only  with 
a  continuation  of  his  ownership  and  control.  We  do  not  thinik  that 
this  was  such  a  giving  of  the  book  to  the  beneficiary  as  was  meant 
by  the  Court  of  Appeals,  when  it  spoke  of  the  gift  of  a  bankbook 
as  an  unequivocal  ac^  which  would  change  the  character  of  the  trust 
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from  a  tentative  one  to  an  irrevocable  one.  The  declarations  relied 
on  are  the  ones  quoted  above — to  his  son  when  the  account  was  first 
opened,  and  certain  alleged  declarations  to  strangers.  The  witness 
Gray  testified  that  deceased  said  to  him  in  1900,  1901,  or  1902  that 
"he  had  placed  money  in  the  bank  for  Frank,  as  Frank  was  not 
well,  he  was  troubled  with  rheumatism,  and  that  he  had  money  in 
the  bank  for  Frank,"  and  at  the  same  time  he  showed  witness  the 
bankbook.  The  witness  Cronin  testified  that  in  1902  or  1903  de- 
ceased told  him  that  he  had  put  money  in  the  bank  in  Frank's  name, 
and  said :  "I  will  tell  you  one  thing,  Tim,  I  have  fixed  Frank  in  case 
of  my  death,  that  he  will  be  perfectly  independent,  if  anything  should 
happen  to  him  with  the  rheumatism  to  keep  him  away  from  his  plumb- 
ing business."  The  witness  Edgerton  said  that  deceased  said  to 
him  in  190&  or  1901  that  when  he  died  he  would  leave  his  son  Frank 
in  first-class  circumstances — ^that  he  had  money  deposited  in  the 
Broadway  Bank,  to  be  kept  in  trust  for  his  son  Frank.  It  is  signif- 
icant that  all  these  declarations,  including  the  one  to  his  son,  amounted 
merely  to  a  statement  that  money  had  been  deposited  in  trust  for 
Frank,  and  that  it  was  the  present  intention  of  the  depositor  that 
Frank  should  have  the  money  after  his  death.  In  no  case  were  there 
used  words  indicating  an  intention  to  give  Frank  any  interest  in  the 
fund  in  praesenti. 

In  our  view,  to  establish  the  "unequivocal  act  or  declaration,"  re- 
ferred to  by  the  Court  of  Appeals,  as  necessary  to  transfer  a  tentative 
trust  into  an  irrevocable  one,  there  must  be  something  more  than  a 
declaration  of  intention  that  the  cestui  que  trust  shall  have  the  prop- 
erty after  the  death  of  the  depositor.  Such  a  declaration,  by  its  very 
terms,  negatives  the  idea  that  any  present  interest  in,  or  right  to,  the 
deposit  is  to  pass  to  the  cestui  que  trust  during  the  depositor's  life, 
and  is  entirely  consistent  with  a  reservation  by  the  depositor  of  the 
right  to  deal  with  the  fund  during  his  lifetime.  In  our  opinion,  on 
the  plaintiff's  own  evidence,  a  verdict  should  have  been  directed  for 
defendant,  and  it  is  therefore  unnecessary  to  consider  the  exceptions 
to  the  charge. 

Judgment  and  order  affirmed,  with  costs. 

PATTERSON,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  con- 
cur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  there  was  a 
fair  question  of  fact  for  the  consideration  of  the  jury,  and  that  errors 
prejudicial  to  the  plaintiff  were  committed  upon  the  trial.  The  open- 
ing of  the  account  constituted  a  tentative  trust  merely,  revocable  at 
will,  but  if  the  testator  subsequently  delivered  the  passbook  to  the 
plaintiff,  who  was  the  beneficiary,  then  the  trust  became  irrevocable, 
and  while  the  bank  was  probably  justified  under  its  rules  in  allowing 
the  depositor  to  withdraw  the  fund  on  presentation  of  the  passbook, 
without  knowledge  of  its  delivery  to  the  plaintiff,  yet  that  does  not 
relieve  the  estate  of  the  testator  from  liability  for  his  appropriation 
of  the  fund  to  his  own  use.  There  was  not  only  evidence  of  the  de- 
livery of  the  passbook  to  the  plaintiff,  but  there  was  other  evidence 
107  N.T.S.— 84 
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of  admissions  and  declarations  by  the  testator  tending  to  show  that  he 
had  established  the  trust  for  the  benefit  of  the  plaintiff. 

At  the  request  of  counsel  for  the  defendant,  the  court  specifically 
instructed  the  jury  that  the  fact  that  the  testator  drew  out  the  money 
deposited  in  the  account  and  used  it  for  his  own  purposes  was  "a  cir- 
cumstance to  be  taken  into  consideration"  by  the  jury  "in  determining 
the  question  as  to  whether  or  not  he  intended  to  create  a  trust  in  favor 
of  Frank  Tiemey."  To  this  instruction  counsel  for  the  plaintiff  duly 
excepted.  In  Mabie  v.  Dailey,  95  N.  Y.  206,  the  Court  of  Appeals,  in 
a  similar  case,  unanimously  held  tfiat  the  withdrawal  of  the  fund  by 
the  depositor  thereof  "is  not  legitimate  evidence  that  he  did  not  intend, 
when  the  deposits  were  made,  to  create  a  beneficial  trust  for  the  bene- 
ficiaries named.  If  the  withdrawal  was  with  intent  on  his  part  to 
ignore  the  trust  and  to  convert  the  money  to  his  own  use,'it  might  be 
competent  evidence  of  a  change  of  purpose,  but  it  throws  no  light  on 
the  original  transaction,"  and  sustained  a  direction  of  a  verdict  in 
favor  of  the  plaintiff  against  the  estate  of  the  depositor.  That  case 
is  cited  without  disapproval  in  Matter  of  Totten,  179  N.  Y.  112,  71 
N.  E.  748,  70  L.  R.  A.  711,  which,  as  I  read  it,  was  not  intended  to  over- 
rule any  of  the  decisions  on  this  subject,  for  the  learned  judge  writ- 
ing for  the  court  says  that,  in  laying  down  the  rule  quoted  in  the  pre- 
vailing opinion,  the  court  was  "guided  by  the  principles  established  by 
our  former  decisions."  It  is  unnecessary  to  consider  the  other  alleged 
errors,  for  this  alone,  in  my  opinion,  requires  a  reversal. 


(122  App.  DlT.  590,) 

BOHAN  ▼.  METROPOLITAN  EXPRESS  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     December  9,  lOOT.) 

Mastkb  akd  Skbvart— iKJUBias  to  Third  Pebsors— Rexatiok  of  Pasties. 

An  express  company  hired  an  automobile  from  another  corporation  for 
the  pnrpoee  of  dellTerlng  packages,  and  the  former  corporation  «nployed 
the  chauffenr,  whose  sole  duty  It  wag  to  operate  the  vehicle,  be  being  ac- 
oompanled  by  servant  of  the  express  company  .who  delivered  the  pack- 
agea  After  the  packages  bad  been  delivered  the  vehicle  returned  to  the 
ezprees  company's  office,  where  the  chauffeur  Informed  the  person  in 
charge  that  Uiere  was  some  trouble  with  the  machinery,  and  the  chauffenr 
then  left  in  the  vehicle,  either  to  take  it  to  the  corporation's  office  or  to 
go  for  his  lunch,  and  on  his  way  ran  over  plaintiff's  intestate.  Beld, 
that  the  express  company  was  not  liable,  as  the  chauffeur  waa  not  Its  serv- 
ant at  the  time  of  the  accident 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant H  1210,  1213,  1216.] 

Appeal  frcmi  Trial  Term. 

Action  by  Charles  Bohan,  as  administrator,  etc.,  against  the  Metro- 
politan Express  Company.  From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Argued  before  PATTERSON,  P.  T..  and  McLAUGHLIN, 
INGRAHAM,  HOUGHTON,  and  SCOTT,  JJ. 

Arthur  K.  Wing,  for  appellant. 
Terence  J.  McManus,  for  respondent 
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McLaughlin,  J.  This  action  was  brought  to  recover  damages 
for  the  death  of  plaintiffs  intestate  alleged  to  have  'been  caused  by 
the  negligence  of  the  defendant.  There  is  little  or  no  dispute  as  to 
the  material  facts  involved.  The  plaintiff's  intestate,  an  infant  about 
14  months  old,  was  being  wheeled  in  a  baby  carriage  along  the  east- 
erly sidewalk  on  West  End  avenue  between  Sixty-Ninth  and  Sev- 
entieth streets  in  the  city  of  New  York,  when  an  automobile  express 
wagon,  upon  which  appeared  defendant's  name,  going  in  a  southerly 
direction  on  West  End  avenue,  turned  to  the  east  into  Sixty-Ninth 
street.  After  it  had  turned  into  that  street,  instead  of  continuing  in  an 
easterly  direction,  it  turned  in  a  circle,  and  finally  ran  onto  the  side- 
walk, and  struck  the  carriage  in  which  plaintiff's  intestate  was  riding, 
and  she  was  thrown  out  and  killed.  At  the  conclusion  of  the  trial  the 
jiiry  rendered  a  verdict  in  favor  of  the  plaintiff  for  $1,000,  and  from 
the  judgment  entered  thereon,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals. 

The  defendant  hired  from  the  New  York  Transportation  Gxnpany, 
either  by  the  month  or  day,  just  which  does  not  clearly  appear  in  the 
present  case,  electric  vehicles  for  the  purpose  of  delivering  express 
packages.  "The  transportation  company  employed  the  chauflfeurs  for 
.  these  vehicles,  whose  sole  duty  was  to  operate  them.  They  had  noth- 
ing to  do  with  the  putting  of  the  parcels  into  the  vehicles,  or  of  there- 
after delivering  them.  After  the  packages  were  put  into  the  vehicles  a 
servant  of  the  eiroress  company  would  go  with  the  chauffeur  and  make 
the  deliveries.  'The  vehicle  which  caused  the  death  of  plaintiff's  in- 
testate was  one  of  those  thus  hired.  It  was  registered  with  the  Secre- 
tary of  the  State  of  New  York  by  the  transportation  company  as 
owner.  The  chauffeur  in  charge  was  employed  by  the  transportation 
company,  wore  one  of  its  uniforms,  and  had  upon  his  clothing  one  of 
its  badges.  On  the  morning  of  the  accident  the  chauffeur  went  to  the 
station  of  the  transportation  company  at  Forty-Ninth  street  and  Eighth 
avenue  and  there  took  the  vehicle  to  the  oflBce  of  the  defendant  at 
Broadway  and  Seventy-Ninth  street.  It  was  then  loaded  with  express 
packages  by  the  express  company's  servants,  one  of  whom  got  onto 
the  seat  with  the  chauffeur  and  directed  him  where  to  go.  After  all  of 
the  packages  had  been  delivered  they  returned  to  the  express  com- 
pany's office,  and  the  chauffeur  then  informed  the  person  there  in 
charge  that  there  was  some  trouble  with  the  vehicle;  that  the  brake 
did  not  work  right,  and  he  thereupon  started,  leaving  the  servant  of 
the  express  company  at  the  office,  either  to  go  back  to  the  transporta- 
tion company's  office  to  have  the  vehicle  repaired,  or  else  to  go  for  his 
lunch,  just  which  does  not  clearly  appear,  but  the  determination  of  that 
question,  in  view  of  the  conclusion  I  have  reached,  is  of  no  importance. 

The  question  presented  depends  primarily  for  its  determination  upon 
whether  at  the  time  of  the  accident  the  chauffeur  was  a  servant  of  the 
express  company  or  of  the  transportation  company.  If  a  servant  of 
the  latter,  obviously  there  can  be  no  recovery  against  the  defendant. 
Maximilian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468.  The  doctrine 
of  respondeat  superior,  whereby  the  negligence  of  the  servant  may  be 
imputed  to  the  master,  is  based  upon  his  right  to  select  and  discharge 
his  servants  and  control  and  direct  them  while  in  his  employ.    This 
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doctrine,  however,  has  recently  been  extended  in  certain  instances  to 
apply  to  cases  where  servants  employed  and  paid  by  out  person  are  en- 
gaged in  the  business  of  and  under  the  direction  and  control  of  an- 
other, though  he  have  no  right  of  selection  or  power  to  discharge.  It 
has  been  held  in  several  cases  that  servants  thus  employed  may  be- 
come ad  hoc  the  servants  of  the  latter,  and  this  even  though  he  does 
not  employ  and  cannot  discharge  them.  Wyllie  v.  Palmer,  137  N.  Y. 
248,  33  N,  E.  381,  19  L.  R.  A.  285 ;  Higgins  v.  Western  Union  Tel. 
Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  Am.  St.  Rep.  537;  Baldwin  v. 
Abraham,  57  App.  Div.  67,  67  N.  Y.  Supp.  1079,  affirmed  171  N.  Y. 
677,  64  N.  E.  1118;  Howard  v.  Ludwig,  171  N.  Y.  507,  64  N.  E.  172. 
In  Baldwin  v.  Abraham,  supra,  tiie  defendants  were  proprietors  of  a 
large  department  store  in  Brooklyn,  and  were  owners  of  several  vans 
which  thev  used  throughout  the  year  in  delivering  their  goods  to  pur- 
chasers. These  vans  were  found  to  be  insufficient  for  the  holiday  trade, 
and  they  accordingly  hired  additional  vans  for  the  two  weeks  imme- 
diately preceding  Christmas  Day.  Under  the  arrangement  by  which 
they  hired  the  additional  vans,  die;  owners  agreed  to  furnish  for  each 
van  a  driver  and  helper,  and  to  be  responsible  for  the  delivery  of  the 
goods  intrusted  to  them  and  for  the  prconpt  and  safe  return  of  col- 
lections of  money  made.  The  accident  occurred  by  reason  of  the 
negligence  of  the  driver  of  one  of  the  vans,  who  was,  at  that  time,  ac- 
tually engaged  in  delivering  goods  which  had  been  intrusted  to  him. 
It  was  held  that  a  verdict  in  favor  of  the  plaintiff  should  be  sustained ; 
that  it  could  not  be  said,  as  matter  of  law,  that  the  driver  of  the  van 
was  not  the  servant  of  the  defendants  at  the  time  the  accident  occur- 
red. In  Howard  v.  Ludwig,  supra,  the  defendants  were  engaged  in 
the  furniture  business  in  the  dty  of  New  York,  and  had  made  an  ar- 
rangement with  an  express  company  by  which  it  furnished  a  truck, 
with  horses  and  a  driver,  to  make  their  Staten  Island  deliveries.  What 
the  terms  of  the  arrangement  were  was  a  fact  which  was  sharply  con- 
tested at  the  trial.  The  court  held  that  if,  as  claimed  by  defendants, 
the  contract  was  that  the  express  company  was  to  deliver  all  the  goods 
sold  by  the  defendants  on  Staten  Island  each  week,  for  $30,  and  to  be 
responsible  for  the  goods,  if  lost,  then  the  defendants  would  not  be 
liable.  But  if,  instead  thereof,  as  claimed  by  the  plaintiff,  the  arrange- 
ment was  that  the  defendants  should  pay  $30  a  week  for  the  team, 
truck,  and  driver,  and  they  took  charge  of  the  delivery  of  the  goods, 
sending  the  team  to  Staten  Island  or  around  New  York  making  deliv- 
eries, as  the  exigency  of  their  business  required,  then  the  relation  of 
master  and  servant  was  created  between  them,  and  the  driver  and  they 
became  liable  for  his  negligent  act,  and  that  the  testimony  at  the  trial 
was  such  that  it  was  necessary  for  the  jury  to  determine  what  the 
terms  of  the  agreement  were;  and  it  having  found  in  favor  of  the 
plaintiff,  the  judgment  should  be  affirmed. 

In  the  present  case,  if  the  accident  had  actually  occurred  while  the 
express  packages  were  being  delivered,  it  might  be  that  the  defendant 
would  be  liable  under  the  rule  laid  down  in  the  last  two  cases,  but  even 
then  it  might  be  doubtful,  inasmuch  as  the  chauffeur  had  nothing 
whatever  to  do  with  the  handling  of  the  goods  of  the  defendant  or 
making  collections.    All  he  did  was  to  obey  the  directions  as  to  where 
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he  should  take  the  vehicle.  Lewis  v.  L.  I.  R.  R.  Co.,  162  N.  Y.  52,  56 
N.  E.  648;  Johnson  v.  N.  A.  S.  N.  Co.,  132  N.  Y.  576,  30  N.  E.  506. 
But,  as  we  have  already  seen,  at  the  time  of  the  accident  he  had  deliv- 
ered all  the  packages  for  the  defendant,  and  was  not  then  engaged  in 
doing  any  work  for  it.  He  was  then  either  taking  the  vehicle  to  the 
transportation  company's  office  to  have  it  repaired,  or  else  was  engaged 
in  his  personal  business,  and  in  neither  case  can  it  be  said  that  he  was 
acting  as  the  servant  of  the  defendant  or  engaged  in  its  business.  The 
defendant  did  not  own  the  vehicle,  had  no  right  to  inspect  it,  or  give 
directions  as  to  repairs.  Under  such  circumstances  I  laiow  of  no  rule 
of  law  under  which  defendant  can  be  held  liable.  When  the  chauffeur 
left  the  defendant's  office  for  the  purpose  of  going  back  to  the  trans- 
portion  company's  office  to  have  the  vehicle  repaired,  or  to  get  his 
lunch,  he  ceased  to  be  the  servant  of  the  express  company,  because  he 
was  not  tlien  engaged  in  doing  its  business,  and  for  his  negligence  in 
operating  the  vehicle,  while  thus  engaged,  die  express  company  is  not 
liable. 

There  is  another  ground  which  calls  for  a  reversal  of  the  judgment. 
The  complaint  alleges  that  the  accident  happened,  and  the  death  of 
the  intestate  "was  caused,  by  the  negligence  and  carelessness  of  the 
defendant  and  its  said  agent  (the  chauffeur)  in  failing  to  properly  op- 
erate and  manage  said  motor  vehicle."  There  is  absolutely  no  evidence 
which  shows,  or  tends  to  show,  that  the  chauffeur  was  negligent  in 
this  respect.  He  had  had  several  years'  experience  in  operating  elec- 
tric vehicles,  and  no  claim  is  made  that  he  was  incompetent.  It  does 
not  appear  tiiat  at  the  time  the  accident  occurred  the  vehicle  was  being 
run  at  an  unlawful  rate  of  speed.  According  to  the  testimony  of  the 
diauffeur,  which  is  uncontradicted,  the  accident  occurred  because  the 
steering  gear  of  the  vehicle  locked  and  the  controller  froze,  and  by 
reason  of  that  fact  he  was  unable  either  to  change  the  direction  of  it 
or  shut  off  liie  power  until  too  late  to  prevent  the  accident,  although  he 
made  every  effort  to  do  so.  When  he  found  that  he  could  not  shut 
off  the  power,  he  attempted  to  pull  out  the  plug  which  gave  the  con- 
tact and  to  shut  off  the  power  in  this  way,  but  the  plug  was  hot,  and 
he  could  not  get  it  out  until  after  the  accident  had  occurred.  The  di- 
rect and  proximate  cause  of  the  accident,  therefore,  was  the  defect  in 
the  vehicle,  and  if  this  were  due  to  any  one's  negligence,  it  was  that 
of  the  transportation  company,  who  alone  was  responsible  for  its  con- 
dition, and  not  the  defendant  or  the  chauffeur.  The  chauffeur,  as  we 
have  already  seen,  complained  to  the  defendant  of  the  condition  of  the 
vehicle,  and  was  about  to  take  it  back  for  the  purpose  of  having  it  re- 
paired. It  was  owned  by  the  transportation  company,  was  furnished' 
to  the  defendant  for  a  specific  purpose,  and  it  had  no  authority  to  de- 
termine whether  repairs  should  be  made  or  to  make  repairs. 

The  judgment  and  order  appealed  from  therefore  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

INGRAHAM  and  SCOTT,  TJ.,  concur.  HOUGHTON,  J.,  con- 
curs on  last  ground  only.    PATTERSON,  P.  J.,  concurs  in  result. 
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(122  App.  DlT.  546.) 

HAWSES  et  aL  t.  ca<AFFT  et  aL 

(Supreme  Conrt,  Appellate  DlTlalon,  Flnt  Department.    December  8,  190T.) 

1.  ABATBiatKT  ARD  BK VI VAI/— DEATH  OT  Om  or  Plaihthtb. 

In  an  action  by  two  plaintiffs  oo.  b^alf  of  themselves  and  all  other 
persons  who  were  creditors  of  defendant,  one  of  the  plaintiffs  died  after 
service  of  the  answer.  The  surviving  plaintiff  moved  to  mark  the  case 
off  the  calendar,  but  defendant  Insisted  that  It  shoold  be  tried,  and  wboi 
the  case  was  called  for  trial  plaintiff  did  not  appear,  whereupon  the  conn- 
plaint  was  dismissed,  and  Judgment  entered.  The  action  was  to  enforce 
separate  claims  of  the  plaintiffs  and  other  creditors.  Held,  that  tinder 
OoSe  Civ.  Proc.  {  758,  the  cause  of  action  of  the  surviving  plaintiff  survived 
■o  that  it  was  not  error  to  proceed  with  the  trial. 

[Bd.  Nota — For  cases  in  point,  see  Cent  Dig.  voL  1,  Abatement  and  Re- 
vival, {  316.] 

2.  JvnQMsnT— Vaoatior— PxBSoira  Ewtttlkd. 

While  the  dismissal  of  the  complaint  did  not  affect  the  right  of  the 
personal  representative  of  the  deceased  plaintiff  to  move  to  revive  the 
action  as  to  him,  neither  the  surviving  plaintiff  nor  plaintiffs'  attorney 
were  entitled  to  move  for  a  vacation  of  the  Judgment  on  the  ground  that  it 
had  beoi  entered  against  a  deceased  person. 

LBd.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  80,  Judgment  U  722, 
723.] 

Appeal  from  Special  Term. 

Action  by  Quayle  W.  Hawkes  and  another  against  Joseph  H. 
Claffy  and  others.  Appeals  from  an  order  denying-  a  motion  to  vacate 
a  judgment  dismissing  the  complaint  on  the  ground  that  the  judgment 
was  entered  after  the  death  of  one  of  the  plaintiffs.  Appeal  on  behalf 
of  the  deceased  plaintiff  dismissed,  and  on  the  appeal  by  the  surviving 
plaintiff  order  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Charles  H.  Stoddard,  for  appellants. 
Frank  M.  Avery,  for  respondents. 

INGRAHAM,  J.  This  action  was  commenced  by  two  plaintiffs  on 
behalf  of  themselves  and  all  other  persons  who  were  crecUtors  of  the 
defendant  John  W.  Kingston  who  had  furnished  labor  or  material 
towards  the  erection  of  a  building  upon  certain  premises  described  in 
the  complaint.  The  answer  was  served  on  the  17th  of  January,  1907, 
and  thereafter  and  on  the  28th  day  of  March,  1907,  the  plaintiff  Hawkes 
died.  After  the  death  of  Hawkes  the  action  appeared  upon  the  cal- 
endar of  the  Special  Term,  when  it  was  suggested  in  open  court  that 
one  of  the  plaintiffs  was  dead.  The  other  plaintiff  appeared  for  the 
purpose  of  moving  to  mark  the  case  off.  The  defendant  insisted  that 
the  case  should  be  tried,  whereupon  the  case  was  marked  ready  for 
trial.  When  the  case  was  called  for  trial  the  plaintiff  did  not  a{^>ear, 
and  on  motion  of  the  defendants'  attorney  the  complaint  was  dis- 
missed, and  an  order  was  filed  dismissing  the  complaint  upon  which 
judgment  was  entered.  Although  the  complamt  is  not  a  part  of  the 
record,  it  would  appear  that  the  action  was  to  enforce  separate  claims 
of  the  plaintiffs,  and  the  claims  of  the  other  creditors  of  the  defendant 
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Kingston.  By  the  death  of  one  plaintiff  the  action  abated  as  to  him. 
His  death,  however,  did  not  interfere  with  the  enforcement  of  the 
cause  of  action  as  to  the  other  plaintiff  or  the  other  creditors  who 
could  have  proceeded  with  the  trial  entering  upon  the  record  a  state- 
ment that  one  of  the  plaintiffs  had  died.  It  was  not  error  for  the  court 
to  proceed  with  the  trial ;  and  while  it  is  quite  clear  that  a  dismissal 
of  the  complaint  would  not  affect  the  right  of  the  personal  represen- 
tative of  the  deceased  plaintiff  to  move  to  revive  the  action  as  to  him, 
as  no  such  application  has  been  made,  there  is  no  one  in  a  position  by 
motion  or  by  appeal  to  move  to  vacate  the  judgment  The  plaintiffs' 
attorney  cannot  appear  and  prosecute  this  appeal  on  behalf  of  the  de- 
ceased until  the  action  is  revived  by  his  personal  representatives,  and 
no  error  was  committed  in  dismissing  the  complaint  as  to  the  surviv- 
ing plaintiff.  It  appeared  by  the  notice  of  appeal  that  both  plaintiffs 
appealed  from  the  order  denying  the  motion  to  vacate  the  judgment 
The  dead  plaintiff  certainly  could  not  appeal,  and  the  judgment  dis- 
missing the  complaint  as  to  the  surviving  plaintiff  was  not  irregular 
or  void.  The  cause  of  action — to  enforce  the  right  of  Goodfellow — 
was  unaffected  by  (he  death  of  Hawkes,  and  neither  the  presence  of 
Hawkes  nor  his  representatives  affected  the  right  of  Goodfellow  to 
proceed  with  the  action  and  obtain  such  judgment  as  he  was  en- 
titled to.  Therefore,  under  section  758  of  the  Code,  the  entire  cause 
of  action  of  Goodfellow  survived,  notwitfistanding  the  death  of  his 
coplaintiff.  If  this  judgment  is  in  effect  against  a  dead  man,  it  is 
void  as  to  him,  but  the  surviving  plaintiff  is  not  in  a  position  to  move 
on  behalf  of  the  deceased  plaintiff.  Nothing  prevents  the  representa- 
tives of  the  deceased  person  from  moving  to  revive  the  action  in 
their  &vor,  or  making  sudi  other  application  as  is  necessary  to  protect 
their  rights. 

The  appeal  taken  on  behalf  of  the  deceased  plaintiff  must  be  dis- 
missed, and  on  the  appeal  taken  on  behalf  of  tiie  surviving  plaintiff 
the  order  is  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


<12l'  App.  Dtv.  556.) 
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{Supreme  Ooort,  Appellate  Division,  First  Department    December  6,  1S07.) 

Pludiho — MonoRS— Stbjkins  Ibbeucvart  Mattkb. 

A  complaint  alleged  that  one  of  defendants  executed  to  plaintiff  a  bond, 
Mcuied  by  mortgage  on  real  estate,  and  thereafter  conveyed  the  realty 
to  the  other  defendant  and  agreed  with  the  grantee  to  pay  the  bond,  bnt 
that  default  had  been  made  In  payment  and  a  Judgment  was  sought  against 
the  grantor  defendant  and  It  was  prayed  that  In  case  execution  should  be 
returned  unsatisfied  as  to  any  portion  of  the  debt  the  premises  in  ques- 
tion might  be  sold,  eta  Held,  that  an  objection  that  the  complaint  Joined 
an  actlcMi  at  law  on  the  bond  and  one  in  equity  for  foreclosure  could  not 
be  raised  by  a  motion  to  strike  as  irrelevant  the  allegations  as  to  the 
agreement  between  defendants. 

Appeal  from  Special  Term, 

Action  by  the  City  Real  Estate  Company  against  William  F.  King 
and  another.    Appeal  by  plaintiff  and  defendant  Martha  K.  King  from 
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an  order  striking  out  as  irrelevant  certain  allegations  of  the  complaint 
Reversed,  and  defendants'  appeal  dismissed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Strong  &  Cadwalader  (Edward  E.  Sprague,  of  counsel),  for  appel- 
lant City  Real  Estate  Company.  ^ 

Huntington,  Rhinelander  &  Se)Tnour  (David  B.  Ogden,  of  coun- 
sel), for  appellant  King. 

Harris,  Corwin,  Gunnison  &  Meyers  (John  H.  Corwin,  of  coun- 
sel), for  respondent  King. 

CLARKE,  J.  The  complaint  alleges  in  substance  that  on  or  about 
the  15th  day  of  October,  1901,  the  defendant,  William  F.  King,  ex- 
ecuted and  delivered  his  certain  bond  in  the  penal  sum  of  $100,000, 
with  the  condition  thereunder  written  that  if  said  William  F.  King 
should  well  and  truly  pay  or  cause  to  be  paid  the  just  and  full  sum 
of  $50,000  on  the  15th  day  of  November,  1904,  and  the  interest 
thereon  to  be  computed  from  the  15th  day  of  October,  1901,  at  the 
rate  of  41^  per  cent,  per  annum  and  to  be  paid  semiannually  on  the 
first  days  of  April  and  October  in  every  year  until  the  said  principal 
sum  should  be  fully  paid,  then  the  said  bond  to  be  void,  otherwise 
to  remain  in  full  force  and  effect;  that  in  order  to  secure  payment 
of  the  said  sum  the  said  William  F.  King  executed  and  delivered  as 
collateral  security  for  the  payment  of  the  said  indebtedness  an  in- 
denture of  mortgage  upon  certain  described  real  estate  bearing  even 
date  with  the  said  bond  and  conditioned  for  the  payment  of  said 
sum  of  money  mentioned  in  the  condition  of  said  bond,  and  the  in- 
terest thereon  at  the  time  and  in  the  manner  mentioned  in  the  said 
condition;  that  subsequent  to  the  execution  and  delivery  of  the  said 
bond  and  mortgage,  and  on  or  about  the  30th  day  of  December,  1903, 
said  defendant  William  F.  King  duly  executed  and  delivered  to  the 
defendant  Martha  K.  King  his  certain  deed  whereby  the  said  Wil- 
liam F.  King  granted  and  released  unto  the  defendant  Martha  K. 
King  all  and  certain  the  said  described  mortgaged  premises,  sub- 
ject only  to  all  covenants  and  restrictions  contained  in  former  deeds 
of  said  premises,  and  .in  and  by  the  said  deed  of  conveyance  the  said 
William  F.  King  did  covenant  with  the  said  Martha  K.  King  that 
the  said  premises  were  free  from  incumbrances,  except  said  restric- 
tions, and  that  he,  the  said  William  F.  King,  would  execute  or  pro- 
cure any  further  necessary  assurances  of  the  title  to  the  said  prem- 
ises, and  would  forever  warrant  the  title  to  the  said  premises,  which 
said  deed  was  duly  recorded;  that  simultaneously  with  the  delivery 
of  the  said  deed  said  William  F.  King  did,  for  a  good  and  valuable 
consideration,  agree  with  the  said  defendant  Martha  K.  King  that 
he  would  pay  the  bond  hereinbefore  set  forth  secured  by  the  above- 
mentioned  mortgage  covering  the  premises  so  conveyed  as  aforesaid, 
to  the  end  that  3ie  said  defendant  Martha  K.  King  should  have,  hold, 
and  enjoy  the  said  premises  free  and  clear  of  the  incumbrance  of 
the  said  mortgage;  that  the  defendant  William  F.  King  has  made 
default  in  payment  of  his  said  bond  which  became  due  aad  payable 
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on  the  15th  day  of  October,  1904,  and  that  there  is  now  due  upon 
the  said  bond  the  sum  of  $50,000  with  interest  from  1906  to  be  com- 
puted at  the  rate  of  4^4  per  cent,  per  annum;  that  no  other  action 
has  been  brought  to  recover  the  said  mortgage  debt  or  any  part 
thereof;  that  ^e  defendant  William  F.  King  is  primarily  liable  for 
the  payment  of  the  said  bond;  and  that  by  reason  of  his  covenants 
and  agreements  hereinabove  alleged  with  the  said  defendant  Martha 
K.  King  she  is  entitled  to  have  the  remedies  of  the  plaintiff  upon  the 
personal  obligations  of  the  defendant  William  F.  King  exhausted 
before  resort  should  be  had  to  the  lien  of  said  mortgage  upon  her 
said  real  estate. 

Plaintiff  prayed  for  judgment  in  the  first  instance  against  the  de- 
fendant William  F.  King  tor  the  said  sum  of  $50,000,  with  interest, 
and  that  the  plaintiff  have  execution  therefor,  and  that  in  case  such 
execution  should  be  returned  in  whole  or  in  part  unsatisfied  the  prem- 
ises described  might  be  decreed  to  be  sold  according  to  law  and  the 
moneys  arising  from  said  sale  be  brought  into  court;  that  the  plain- 
tiff be  paid  the  amount  remaining  due  from  said  bond  and  mortgage, 
with  interest  and  costs;  that  the  defendants  and  all  persons  claim- 
ing under  them  or  either  of  them  be  barred  and  foreclosed  of  all  right,, 
title,  interest,  claim,  lien,  or  equity  of  redemption  of  and  to  the  said 
premises  and  every  part  thereof;  and  that  the  plaintiff  have  such  other 
and  further  relief  as  shall  be  just  and  equitable. 

The  complaint,  therefore,  attempts  to  set  up  a  cause  of  action  to- 
recovcr  upon  a  bond,  and,  upon  failure  of  collection  of  the  amount 
due  upon  said  bond,  to  foreclose  the  mortgage  given  as  collateral 
security  to  secure  the  payment  of  the  sum  due  upon  said  bond.  From 
the  allegations  which  set  forth  the  conveyance  to  the  defendant  Mar- 
tha K.  King  of  the  property  covered  by  the  mortgage  subsequent  to 
the  execution  and  delivery  of  the  bond  and  mortgage,  together  with 
the  agreement  of  William  F.  King  with  Martha  K.  King  that  he 
would  pay  the  bond  secured  by  the  mortgage  to  the  end  that  Martha 
K.  King  should  have,  hold,  and  enjoy  the  said  premises  free  and 
dear  of  incimibrance  of  said  mortgage,  it  is  clear  that  the  object  of 
the  plaintiff  is  to  first  obtain  the  payment  of  the  amount  due  upon 
the  bond. ,  In  that  event  the  defendant  Martha  K.  King  would  hold 
the  property  freed  from  the  obligation  of  said  mortgage ;  and,  second, 
that  it  is  only  upon  a  failure  to  collect  from  tlie  bond  that  a  fore- 
closure of  the  mortgage  is  prayed. 

The  defendant  William  F.  King,  claiming  that  an  action  at  law 
upon  the  bond  and  an  action  in  equity  to  foreclose  the  mortgage  could 
not  be  joined  in  one  action,  and,  as  me  complaint  contained  all  the  al- 
legations necessary  in  an  action  of  foreclosure,  the  action  was  in 
fact  in  equity  for  a  foreclosure,  moved  to  strike  out  the  allegations 
of  the  complaint  referring  to  the  stipulations  and  agreements  between 
William  F.  King  and  Martha  K.  King  as  irrelevant.  The  learned 
court  at  Special  Term  granted  the  said  motion,  and  from  the  order 
entered  thereon  plaintiff  and  the  defendant  Martha  K.  King  appeal. 

The  pleader  has  brought  all  the  facts  before  the  court,  me  bond, 
the  sale  of  the  property,  the  collateral  agreement,  and  the  mortgage, 
and  has  asked  the  court  to  settle  all  questions  between  the  parties  and 
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to  SO  deal  with  the  facts  as  to  carry  out  the  intention  and  agreement 
of  the  parties  and  give  the  appropriate  remedy.  The  respondent  asked 
the  court  to  make  for  the  pleader  a  complaint  other  than  the  one 
which  he  deemed  pr<q)er  and  wise  by  striking  out  allegations  which 
are  appropriate  to  the  judgment  which  he  prays,  and  the  court  at  Spe- 
cial Term  has  granted  his  request. 

If  causes  of  action  have  been  improperly  joined,  if  the  complaint  is 
susceptible  to  attack  as  matter  of  law  or  matter  of  fact,  the  proper  way 
to  settle  such  questions  is  by  raising  an  issue  at  law  by  demurrer  or  up- 
on the  trial  by  proper  motion  or  objection  to  evidence.  It  seems  to  us 
that  a  motion  to  strike  out  is  an  improper  method  of  raising  such 
questions.  It  is  an  attempt  to  try  issues  of  law  in  a  way  not  contem- 
plated or  authorized  by  the  Code.  So  long  as  the  allegations  are  ap- 
propriate to  the  cause  of  action  set  up,  and  tend  to  support  the  relief 
prayed  for,  they  can  scarcely  be  said  to  be  irrelevant,  though  they 
may  seem  so  to  the  party  who  desires  a  different  issue  tendered  from 
that  set  up  by  the  pleader. 

We  express  no  opinion  upon  the  questions  sought  to  be  raised  by 
the  motion  because  not  raised  in  the  proper  manner.  Confining  our- 
selves to  the  order  appealed  from  we  think  it  should  not  be  sustained 
upon  the  authority  of  Bradner  v.  Faullmer,  93  N.  Y.  616,  where  it 
was  said: 

"It  Is  proper  for  us  to  say  here  that  those  questions  which  may  properly 
be  raised  to  a  pleading  upon  demurrer,  or  npon  objectloiui  to  the  evidence 
offered  thereunder,  are  not  necessarily  presented  by  motion  to  strike  out. 
On  such  a  motion,  If  the  facts  alleged  could  In  any  form  of  relation  be  ma- 
terial to  be  proved  upon  the  trial,  the  court  will  not  strike  them  out" 

And  Rankin  v.  Brush  Brown,  108  App.  Div.  294,  96  N.  Y.  Supp. 
719,  where  it  was  said: 

"The  portions  of  the  answer  stricken  out  subsequently  determine  the  sof- 
Udency  of  a  separate  defense,  and  that  question  should  be  determined  by  de- 
murrer or  upon  the  trial,  and  not  by  a  motion  to  strike  out  as  Irrelevant" 

The  order  appealed  from  should  be  reversed,  and  the  motion  denied, 
with  costs  to  the  plaintiff  appellant,  and  the  appeal  of  the  defendant 
appellant  should  be  dismissed,  with  costs  to  respondent.    All  concur. 


(56  Misc.  Rep.  006.) 

KOEItNER  V.  KBLLET. 

(Supreme  Oourt,  Appellate  Term.    December  12, 1907.) 

TUAi<— Tnix— Waitbb  or  PaKnuxRCB. 

Though  the  complaint  shows  plaintiff  entitled  to  a  preference  as  to 
time  of  trial  under  Code  Civ.  Proc.  t  791,  subd.  5,  claim  to  the  prefer«ice 
Is  lost  under  section  783,  and  N.  X.  City  Court  Rule  8,  by  failure  to  serve 
notice  of  application  for  preference  with  the  notice  of  trial. 

[Ed.  Note. — ^FOr  cases  In  point,  see  Cent  Dig.  vol.  46,  Trial,  i  32.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Charles  Koerner,  by  Moses  Koemer,  his  guardian  ad 
litem,  against  Hannah  £.  Kelley.    From  an  order  granting  plaintiff's 
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motion  for  a  preference,  defendant  appeals.     Reversed,  and  motion 
denied. 
Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Carl  Schurz  Petrasch,  for  appellant 
Henry  Kuntz,  for  respondent 

PER  CURIAM.  Issue  was  joined  in  this  action  on  May  25,  1906, 
and  plaintiff  on  January  29,  1907,  noticed  the  cause  for  trial  for  the 
February  term,  1907.  No  notice  of  application  for  a  preference  was 
served,  although  it  appeared  upon  the  face  of  the  complaint  that  plain- 
tiff was  entitled  to  a  preference  under  subdivision  5,  §  791,  Code  Civ. 
Proc  On  May  6,  1907,  plaintiff  served  a  notice  of  motion  returnable 
on  the  13th  for  a  preference,  and  on  the  17th  this  motion  was  granted 
and  an  order  entered  setting  the  cause  down  for  trial  on  the  23d.  The 
plaintiff  by  his  failure  to  serve  notice  of  application  for  a  preference  with 
his  notice  of  trial  waived  any  claim  to  such  preferment  Section  793, 
Code  Civ.  Proc;  Rule  3  of  the  Rules  of  the  City  Court  of  the  City  of 
New  York. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
preference  denied,  with  $10  costs. 


KRAM  V.  BHYBV. 
(Bopreme  Ooart,  Special  Term,  New  Tork  Connty.    November  2S,  1907.) 

PABTIIEBBHIP— DlBSOLTTTIOR— TTBB    OF    FiXK    NAHK. 

Laws  1897.  pp.  561,  062,  c.  420,  U  20,  21,  provide  that  on  tbe  dlaaolntlon 
of  a  partnership,  aod  the  contlnnance  of  the  business  by  a  new  firm  com- 
posed of  some  of  tbe  old  members;  the  new  firm  may  continue  to  use  tbe 
partnerahip  name  under  certain  dnromBtances  by  filing  with  the  county 
derk  a  certificate  containing  the  names  and  places  of  residence  of  the 
persona  composing  the  new  firm,  etc.,  and  publishing  the  same  in  a  news- 
paper. Held,  that  such  act  Is  not  solely  for  the  benefit  of  persons  giving 
credit  to  the  new  firm,  but  Is  also  for  tbe  benefit  of  the  retired  members 
of  the  old  firm  who  are  entitled  to  restrain  the  continuing  partner  from 
using  the  old  firm  name  without  complying  with  the  statute. 

[Ed.  Note— For  cases  In  point,  see  Cent  Dig.  vol.  88,  Partnership,  i  476.] 

Bill  for  injunction  by  Harry  Kram  against  Joseph  Shyev.  Writ 
granted  on  condition. 

Eugene  Cohn  &  Julius  Levy  (Eugene  Cohn,  of  counsel),  for  the  mo- 
tion. 
Isaac  Fromme,  opposed. 

GIEGERICH,  J.  This  is  an  application  for  an  order  restraining 
the  defendant  from  .listing  the  name  of  the  plaintiff  in  any  combina- 
tion with  his  own  name  in  any  directory,  or  otherwise  employing  the 
plaintiff's  name  in  connection  with  the  business  carried  on  by  the  de- 
fendant The  plaintiff  and  the  defendant,  up  to  June  1,  1903,  were 
copartners  dealing  in  bonnet  wire  under  the  firm  name  "Kram  & 
Shyev,"  on  which  day  the  defendant  purchased  the  good  will  and  as- 
sets of  the  business,  and  for  some  time  thereafter  he  used  as  a  busi- 
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ness  sign  the  following:  "Joseph  Shyev,  Successor  to  Kram  &  Shyev," 
and  also  used  the  same  style  upon  his  stationery.  About  a  year  after 
the  dissolution  he  discontinued  all  reference  to  the  former  firm  of 
Kram  &  Shyev,  both  upon  his  signs  and  stationery,  using  his  own  name 
alone ;  but  he  did  continue  to  have  inserted  in  the  telephone  directory 
the  following:  "Kram  &  Shyev,  Bonnet  Wire,"  with  his  street  and 
telephone  number  added.  He  claims  that  this  is  only  for  the  conven- 
ience of  a  few  customers  of  the  old  firm  who  might  occasionally  forget 
the  change  in  the  name  of  the  business.  The  plaintiff  carries  on  a  busi- 
ness in  tibe  same  line,  and  in  the  telephone  directory  his  name  appears 
third  from  that  of  the  old  firm  name,  with  a  designation  of  the  same 
line  of  business,  namely  bonnet  wire.  That  the  defendant,  as  purchaser 
of  the  good  will  and  assets  of  the  copartnership,  would  be  entitled  to 
continue  to  use  the'firm  name  upon  compliance  with  the  statute  (chapter 
420,  §§  20,  21,  pp.  561,  662,  Laws  1897)  is  established  by  Slater  v.  Sla- 
ter, 176  N.  Y.  143,  67  N.  E.  224,  61  L.  R.  A.  796,  96  Am.  St.  Rep.  605. 
On  behalf  of  the  defendant  it  is  insisted,  first,  that  the  acts  complained 
of  do  not  constitute  a  continuance  of  the  copartnership  name  within 
the  meaning  of  the  statute ;  and,  second,  even  if  they  do,  the  plaintiff 
is  not  entitled  to  complain,  as  the  sections  of  the  statute  in  question 
were  enacted  solely  for  the  benefit  of  persons  gfiving  credit  to  the  as- 
sumed firm.  This  does  not  seem  to  be  the  fact,  however.  In  Slater 
V.  Slater,  just  cited,  the  court  observed  that  the  purchaser  is  required 
by  the  statute  to  make  the  real  facts  a  matter  of  public  record  from 
which  it  will  appear  who  the  members  of  the  firm  are,  and  that  no- 
legal  liability  can  attach  to  the  survivor  from  any  dealings  between 
the  purchaser  of  the  firm  name  and  third  parties  or  the  public.  The 
court  further  observed  that  the  survivor  could  not  be  held  liable  in  any 
sense  for  the  debts  or  obligations  of  the  parties  who  transact  business 
under  the  firm  name,  and  that  the  principal  purpose  of  the  statute  was 
to  render  such  a  result  impossible.  From  tiiis  I  think  it  is  apparent 
that  the  outgoing  partner  is  so  interested  in  the  matter  that,  for  the 
purpose  of  being  freed  from  any  liability  that  might  otherwise  attach 
to  him  in  favor  of  third  persons  who  deal  with  the  plaintiff  under 
the  old  firm  name,  he  is  entitled  to  insist  that  the  defendant  shall  either 
cease  hereafter  to  list  his  telephone  and  business  number  under  the 
style  of  the  former  firm  or  comply  with  the  statute. 

If  proof  is  submitted  within  fiv.e  days  after  the  publication  of  this 
memorandum  of  such  compliance,  the  motion  will  be  denied,  without 
costs ;  otherwise  it  will  be  granted,  with  $10  costs. 


WOHLFARTH  T.  NATIONAIi  EXPORT  ASS'N  OP  AMBRICAN  MFRS.  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County..  November  27,  1907.) 

Pbocesb— Amxrdicent. 

Where  a  summons  showed  plaintiff  suing  Individually  and  alone,  but 
the  complaint  showed  him  suing  for  himself  and  other  stockhoidera  of 
defendant  corporation,  under  Code  Civ.  Proc.  {  723,  providing  for  the 
amendment  of  any  process  In  furtherance  of  Justice,  on  a  motion  to  strike 
the  complaint,  decision  would  be  reserved  for  five  ^kys  from  publication 
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of  the  memorandnm  decision  to  enable  plaintiff  to  amend  the  snmmonB  to 
conform  to  tbe  complaint,  in  default  of  whlcli  motion  to  be  granted. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  40,  Process,  I  280.] 

Action  by  Rene  Wohlfarth  against  the  National  Export  Association 
of  American  Manufacturers  and  another.  Motion  to  strike  out  the 
complaint,  decision  reserved  to  enable  plaintiff  to  move  to  amend  the 
summons,  in  default  of  which  motion  granted. 

George  Q.  Collins,  for  the  motion. 
C  A.  Moimtjoy,  opposed. 

GIEGERICH,  J.  The  motion  asks  to  have  the  complaint  stricken 
out  upon  the  ground  that  it  does  not  conform  to  the  summons ;  the 
variance  alleged  consisting  of  the  fact  that  in  the  summons  the  plain- 
tiff appears  as  suing  individually  and  alone,  whereas  in  the  complaint 
it  is  stated  that  he  is  suing  in  behalf  of  himself  and  all  other  stock- 
holders of  the  defendant.  In  opposing  the  motion  the  plaintiff's  attor- 
ney cites  Cochran  v.  American  Opera  Co.,  30  Abb.  N.  C.  114,  Bauer 
V.  Piatt,  72  Hun,  326,  26  N.  Y.  Supp.  426,  and  Hilton  Bridge  Const. 
Co.  V.  Foster  et  al.,  26  Misc.  Rep.  338,  57  N.  Y,  Supp.  140,  as  author- 
ities that  die  summons  is  correct  in  its  present  form.  An  examina- 
tion of  those  cases  will  show,  however,  that  the  question  under  discus- 
sion was  the  sufficiency  of  the  complaint  against  demurrer,  and  not 
of  variance  between  the  summons  and  complaint.  In  Cochran  v. 
American  Opera  Co.,  20  Abb.  N.  C.  114,  120,  the  court,  after  observing 
that  the  summons  cannot  be  before  the  court  on  a  demurrer,  signifi- 
cantly adds  that  if  the  complaint  does  not  conform  to  the  summons 
there  is  another  and  appropriate  remedy  open  to  the  defendant,  appar- 
ently meaning  thereby  the  remedy  sought  by  the  defendants  by  the 
present  motion.  See  Tuttle  et  al.  v.  Smith,  14  How.  Prac.  395,  and 
cases  cited ;  Shafer  v.  Humphrey,  16  How.  Prac.  564.  While  I  feel 
that  the  defendants'  position  is  technically  correct,  the  matter  is  chiefly 
one  of  form  rather  than  substance.  It  would  appear  that  a  case  is  pre- 
sented where  the  power  of  the  court  conferred  by  section  723  of  the 
Code  of  Civil  Procedure  should  be  exercised. 

In  order  that  the  whole  matter  may  be  before  the  court  at  one  time, 
I  will  reserve  decision  upon  the  present  motion  for  five  days  from  the 
publication  of  this  memorandum,  to  enable  a  motion  to  be  made  by  the 
plaintiff  to  amend  the  stmimons  to  conform  to  the  complaint.  If  such 
motion  is  not  made,  this  motion  will  be  g^nted,  witii  $10  costs. 


IiEVT  T.  NEW  YORK  PRESS  CO.,  Limited. 
(Supreme  Court,  Special  Term,  New  York  County.    December  6,  1907.) 

PLEADINO — AUERDXD  AKBWBB— TlHB  rOB    SE31VICS. 

A  defendant,  obtaining  on  the  day  his  time  to  serve  an  amended  answer 
expired  an  ex  parte  order  extending  the  time,  is  entitled  to  serve  an 
amended  answer  within  the  extended  time  and  before  motion  to  vacate 
tbe  order  la  granted,  though  a  motion  has  been  made  and  notice  thereof 
served. 
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Action  by  Jules  Levy  against  the  New  York  Press  Company,  Lim- 
ited. On  motion  to  ccMnpel  plaintiff  to  accept  service  of  amended  an- 
swer.   Granted. 

Nicoll,  Anable,  Lindsay  &  Fuller,  for  defendant  and  motion. 
Solomon  S.  Leff,  opposed. 

GIEGERICH,  J.  The  defendant  has  made  this  motion  to  compel' 
the. plaintiff  to  accept  service  of  an  amended  answer.  The  facts  nec- 
essary to  be  stated  are  as  follows :  On  the  4th  day  of  November,  1907, 
the  time  for  the  defendant  to  serve  an  amended  answer  expired,  and 
on  that  day  an  ex  parte  order  was  granted  extending  such  time  20 
days,  or  imtil  November  24th.  On  November  7th  the  plaintiff  served 
notice  of  motion  to  vacate  and  set  aside  the  order  of  November  4tb 
extending  the  defendant's  time.  On  November  12th  the  amended  an- 
swer was  served,  and  was  returned  at  once  by  the  plaintiff's  attorney, 
with  a  statement  that  it  was  returned  because  the  time  within  which  to 
serve  the  same  had  expired.  On  the  following  day,  November  13th, 
the  motion  to  vacate  the  order  extending  the  time  was  gfranted,  and  an 
order  to  that  effect  was  entered  and  filed  on  November  16,  1907.  That 
the  motion  should  be  granted  seems  to  follow  from  the  decision  made 
in  De  Pallandt  v.  Flynn,  104  App.  Div.  501,  93  N.  Y.  Supp.  678.  Id 
that  case  the  defendant,  on  the  last  day  allowed  for  service  of  his  an- 
swer, obtained  an  order  which,  among  other  things,  extended  his  time. 
A  motion  was  at  once  made  to  vacate  the  order  in  so  far  as  it  extended 
the  time  to  answer.  The  motion  to  vacate  was  granted,  but,  interven- 
ing the  time. when  the  court  announced  its  decision  and  the  entry  of 
the  order,  the  answer  was  served.  The  court  held  that  as  the  order 
extending  the  time  remained  in  full  force  and  effect  until  the  order  va- 
cating it  had  been  actually  signed  and  entered,  the  answer  was  served 
at  a  time  when  the  defendant  had  a  right  to  serve  it. 

The  motion  is  granted,  but  without  costs. 


In  re  OABLER. 

(Supreme  Oonrt,  Special  Term,  New  Tork  County.    November  30,  1007.) 

Mechahios'  liMWB— Extension— Fokeclosubb—Notick  op  Pknoenot  of  Ac- 
tion—Statutobt  FB0VI8I0N8. 

Under  Laws  1887,  p.  B22,  a  418,  |  16,  providing  that  a  mechanic's  lien 
shall  not  be  a  lien  for  more  than  a  year,  unless  wltbln  that  time  an  ac- 
tion is  commenced  to  foreclose  It,  and  a  notice  of  the  pendency  of  suclt 
action  1b  filed  with  the  county  clerk  of  tiie  county  in  which  the  notice  of 
the  lien  is  filed,  the  commencement  of  a  foreclosure  suit  within  one 
year  is  InButflcient  to  extend  the  Hen,  where  the  notice  of  the  pendency  of 
the  action  Is  not  filed. 

[Ed.  Note.-=-For  cases  In  point,  see  Cent.  Dig.  vol.  84,  Mechanics'  Liens, 
f  306.] 

Application  of  John  C.  Gabler  for  the  payment  of  money  deposited 
with  the  chamberlain  of  the  city  of  New  York  to  discharge  and  cancel 
a  mechanic's  lien.    Application  granted. 

William  E.  Gowdey,  for  petitioner  and  motion. 
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GIEGERICH,  J.  Ttiis  is  an  appKcation  made  for  an  order  directing 
the  chamberlain  of  the  city  of  New  York  to  pay  to  the  petitioner  a  sum 
deposited  by  him  to  procure  the  discharge  oi  a  mechanic's  lien  upon 
real  property  covered  thereby.  Since  the  filing  of  the  Hen  the  lienors 
became  bankrupt,  and  notice  of  the  motion  was  given  to  the  trustee  in 
bankruptcy,  who  failed  to  appear  and  oppose  me  motion.  The  year 
limited  by  the  statute  has  expired,  and  no  order  has  been  obtained  ex- 
tending me  lien,  nor  has  any  action  been  commenced,  except  under  the 
circumstances  following:  On  December  12,  1905,  the  petitioner  made 
an  application  to  this  court  for  the  same  relief  as  is  now  sought,  and 
early  in  the  morning  before  that  motion  came  on  in  court  a  summons 
and  notice  of  an  action  were  served  by  the  attorneys  of  the  trustee,  and 
when  the  application,  later  in  the  day,  came  on  for  hearing  it  was  de- 
nied, on  the  ground  that  an  action  had  been  commenced  to  foreclose 
the  lien.  Thereafter  the  petitioner  appeared  and  demanded  service  of 
a  copy  of  the  complaint,  but  the  attorneys  for  the  trustee  refused  to 
serve  a  copy  of  the  complaint  or  to  proceed  with  the  action,  and  on  the 
30th  day  of  January,  1906,  an  order  was  made  dismissing  the  action. 
Since  that  time  nothing  has  been  done  in  the  matter.  Upon  the  pres- 
ent motion  it  is  stated  that  no  notice  of  pendency  of  any  action  to  fore- 
close the  lien  in  question  has  ever  been  filed  in  the  county  clerk's  office. 
The  commencement  of  an  action  to  foreclose  the  lien  is  not  alone 
enough  under  the  requirements  of  the  statute  (section  16,  c  418,  p.  623, 
of  the  Laws  of  189?)  to  continue  the  lien  in  effect,  but  there  must  be 
also  a  notice  of  the  pendency  of  such  action.  Even  if  the  notice  of  the 
pendency  of  the  action  had  been  properly  filed,  nevertheless,  under  the 
peculiar  circumstances  of  this  case,  indicating  hasty  action  on  the  part 
of  the  attorneys  for  the  trustee  in  order  to  avoid  a  discharge  of  the 
lien,  and  a  subsequent  abandonment  of  all  intention  to  prosecute  the 
action,  followed  by  a  dismissal  thereof,  there  might  be  a  question 
whether  an  action  had  been  commenced  within  the  year  within  the 
meaning  of  the  statute;  but  this  question  need  not  be. determined  be- 
cause OT  the  plain  failure  to  comply  with  the  requirement  that  notice 
of  pendency  of  the  action  must  be  filed  as  well  as  that  the  action  should 
be  commenced. 

Motion  grranted,  upon  the  authority  of  Matter  of  Thirty-Fifth  Street 
and  Fifth  Avenue  Realty  Company,  106  N.  Y.  Supp.  390. 


fllD  App.  Dlv.  883.) 

In  re  SPENCER'S  ESTATE. 

(Supreme  Ooart,  Appellate  Division,  First  D^artment    May,  190T.) 

Taxation— TBAKsrsB  Tax— Liabiutt. 

Wbere  the  will  of  a  donee  of  a  power  neither  adds  to  nor  takes  from 
any  of  the  beneficiaries  the  beneflta  which  the  will  of  the  donor  of  the 
power  conferred  on  them,  the  beneficiaries  are  not  liable  to  a  transfer  tax 
under  the  will  of  the  donee  of  the  power. 

Appeal  from  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  the  transfer  tax  on  the  real  estate  of  Sarah  J.  G. 
Spencer,  deceased.  From  an  order  of  the  Surrogate's  Court  of  the 
county  of  New  York  reversing  a  prior  order  assessing  a  tax,  and  re- 
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mitting  report  of  appraiser  for  further  ooasideration,  the  Comptroller 
of  the  State  appeals.    Affirmed. 

The  following  is  the  opinion  of  Thomas,  Surrc^te: 

The  Tital  distinction  made  by  the  (3ourt  of  Appeals  In  Matter  of  Cooksey. 
182  N.  Y.  92,  74  N.  B.  880,  and  Matter  of  Lansing,  182  N.  Y.  238,  74  N.  E. 
882,  argued  on  the  same  day  before  that  court,  Is  based  apon  the  difference 
existing  in  the  two  wills  of  the  several  donors  of  the  pomen.  In  the  will  in 
Matter  of  Cooksey,  the  remainder  of  the  trust  estate  created  for  the  t>enefit 
of  the  donee  of  the  power  was  directed  to  pass  to  or  vest  in  the  cliildren  of 
the  donee  of  the  power  upon  her  death,  as  she  by  her  "last  will  and  testament 
shall  designate  and  appoint,  and  in  such  manner  and  open  such  terms  as  be 
or  «he  may  legally  impose."  The  only  alternative  provision  was  that,  "in  case 
such  person  dies  intestate,"  the  said  trust  fund  should  "vest  absolutely  and 
at  once"  In  the  surviving  children,'  sliare  and  share  alike,  of  the  donee 
of  the  power.  Under  this  will,  it  was  necessary,  in  order  that  the  children 
of  the  donee  of  the  power  should  take,  either  that  there  should  t>e  an  ex- 
ercise of  the  power,  or  tliat  the  donee  of  the  power  should  die  intestate.  Her 
children  had  no  title  except  under  the  execution  of  the  power,  and  the  trans- 
fers to  them  were  therefore  held  taxable.  In  the  Lansing  Case,  there  was  a 
direct  devise  and  l)equeBt  contained  in  the  will  of  the  donor  of  the  power, 
by  which  the  corpus  of  the  trust  fund  was  given  "to  her  heirs  at  law,  snb- 
Ject,  however,  to  the  power  of  such  child  to  devise  hereinafter  contained." 
Under  this  will,  Vann,  J.,  remarked:  "The  execution  of  the  power  left  the 
title  where  it  was  before,  and  the  result  is  the  same  as  if  there  had  been  no 
power  to  exercise."  In  other  words,  the  final  beneficiaries  of  the  corpus  of 
the  trust  property  having  been  selected  by  the  donor  of  the  power,  and  an 
explicit  bequest  and  devise  of  that  property  having  been  made  by  the  donor 
of  the  power  to  such  final  beneficiary,  subject  only  to  a  power  in  the  donee 
to  modify  or  change  such  bequest  and  devise,  the  title  of  the  remainder  pass- 
ed to  the  beneficiaries  under  the  will  of  the  donor  of  the  power,  notwithstand- 
ing an  attempt  to  exercise  the  power  by  the  donee  in  such  a  way  tliat  no 
change  whatever  was  effected  In  such  original  bequest  and  devise.  The 
distinction  between  these  two  cases  was  pointed  out  by  Vann,  J.,  in  182  N.  T. 
246,  74  N.  E.  883.  In  the  case  before  me,  the  will  of  the  donor  of  the  power 
is  substantially  the  same  as  the  will  in  Matter  of  Lansing,  and  the  will  of 
the  donee  of  the  power  neither  adds  to  nor  takes  from  any  of  the  final  bene- 
ficiaries the  t)eneflts  which  the  will  of  the  donee  of  the  power  expressly  con- 
ferred upon  them. 

The  order  appealed  from  must  therefore  be  reversed. 

Argued   before    PATTERSON,    P.   J.,    and   INGRAHAM,    MC- 
LAUGHLIN, CLARKE,  and  LAMBERT,  JJ. 
G.  T.  Hardy,  for  appellant 
P.  D.  Trafford.  for  respondent 

PER  CURIAM.  Order  afSrmed,  with  costs  and  disbursements,  on 
the  opinion  of  the  Surrogate. 
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WYNNE  ▼.  BAILBT. 
(Supreme  Ooart,  Appellate  Term.    December  12,  1907.) 

KZPMSIVES— iNJTTBIXa  IVOM  Bl-ASIIHa— LlABIUTT. 

A  contractor  Is  not  liable  for  injury  to  a  stone  wall  along  a  street  and 
to  a  lawn  and  hedge  adjacent  thereto,  dne  to  blasting  necessary  In  grading 
the  street,  nnless  the  blasting  was  negligently  performed. 

[Bd.  Note. — For  cases  In  point  see  Cent  Dig.  voL  23,  Explosives,  H  9, 
10.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Catherine  L.  Wynne  against  George  I.  Bailey.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Aigued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Rufus  W.  Sprague,  Jr.,  for  appellant. 
Davis  &  Kaufman,  for  respondent 

BRUCE,  J.  This  is  an  action  to  recover  damages  to  plaintiflPs 
stone  wall  running  along  the  highway  and  to  the  lawn  and  hedge  ad- 
jacent thereto,  resulting  from  defendant's  negligence  in  blasting.  De- 
fendant was  engaged  upon  a  lawful  work  under  a  contract  with  the 
city  in  grading  the  street  in  front  of  plaintiff's  premises.  In  the  prose- 
cution of  the  work  it  became  necessary  to  remove  rock  which  was  close 
up  to  plaintiffs  line.  To  do  this,  it  was  necessary  to  use  blasts.  There 
was  no  proof  of  any  physical  trespass.  There  was  some  evidence  that 
a  portion  of  the  injury  to  the  lawn  and  hedge  was  caused  by  the  neg- 
ligence of  the  defendant's  workmen  in  allowing  steam  and  oil  to  be 
discharged  thereon  from  the  steam  drills  used  in  the  prosecution  of 
the  work,  but  there  was  no  evidence  from  which  it  could  be  deter- 
mined how  much  of  the  damage  resulted  from  this  cause,  the  action 
having  been  tried  upon  the  theory  that  damage  was  principally  caused 
by  n^ligent  blasting. 

The  rule  of  law  is  well  settled  that  negligence  is  essential  to  be 
proven  in  a  case  such  as  this  of  consequential  injury  in  order  to  create 
any  liability  in  the  defendant  Holland  House  Co.  v.  Baird,  169  N.  Y. 
136,  141,  62  N.  E.  149.  The  trial  justice,  however,  laid  down  the 
broad  proposition  that  no  affirmative  proof  of  negligence  was  neces- 
sary.   In  this  he  was  in  error. 

The  plaintiff  produced  no  evidence  tending  to  establish  negligent 
performance  by  the  defendant  of  the  blasting  necessary  in  the  prosecu- 
tion of  this  work. 

At  the  close  of  plaintiff's  case,  the  defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that  there  was  no  proof  of  negligence  on 
the  part  of  the  defendant.  This  motion  was  denied.  This  was  error. 
The  evidence  thereafter  offered  by  the  defendant  tended  to  establish 
that  the  work  was  performed  in  a  careful  and  prudent  manner,  and  no 
evidence  was  offered  in  rebuttal. 

The  juc^^eht  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 
107  N.y.a— «5 
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OUTMAN  V.  WOLFSOHN. 
(Supreme  Court,  Appellate  Term.    December  12,  1007.) 

1.  Moirar  LxNT— Pbesuicptionb  as  to  liOAR— Oheokb— Patuknt. 

Unless  It  appears  otherwise,  the  giving  of  a  check  Is  presumed  to  be  In 
payment  of  a  debt,  and  not  the  making  of  a  loan. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  85,  Mon^  lient,  f  11.] 

2.  SaIOB— SCFFIOISNOT    OF    EvlDEKCS. 

In  an  action  to  recover  money  lent,  evidence  held  Insuffldemt  to  ebofw 
the  alleged  loan. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  84,  Money  Lent  (S 
11-13.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Joseph  M.  Gutman  against  Henry  Wolfsohn.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

M.  &  B.  Jaffe,  for  appellant. 
Benjamin  B.  Fridman,  for  respondent 

GUY,  J.  Appeal  from  judgment  rendered  in  favor  of  plaintiff. 
Complaint  alleges  an  account  stated  amounting  to  $1,523.16  for  goods 
sold  and  delivered  and  moneys  loaned,  payments  thereon  to  the  extent 
of  $1,306.90,  and  a  balance  remaining  due  of  $216.26. 

On  the  trial  of  the  action  no  evidence  was  introduced  by  plaintiff  as 
to  the  stating  of  the  account,  which  is  denied  by  the  defendant.  Plain- 
tiff's counsel  stated  to  the  court :  "There  are  only  two  items  in  dispute 
now,  $75  and  $30,  money  loaned.  The  only  thing  disputed  is  that  the 
money  was  loaned.  They  admit  they  didn't  repay  it,  but  they  say  they 
never  received  it"  This  statement  appears  to  have  been  uncontra- 
■  dieted.  Plaintiff  offered  in  evidence  two  checks  for  the  above  amounts, 
which  he  said  he  gave  to  the  defendant  on  the  days  of  their  respective 
dates,  and  that  he  was  never  repaid  the  amounts.  Defendant  on  the 
other  hand  testified  that  plaintiff  came  to  him  and  borrowed  money  to 
pay  his  employes,  in  each  instance  two  days  before  the  date  of  plain- 
tiff's checks ;  that  defendant  drew  his  own  checks  and  sent  his  book- 
keeper to  the  bank,  obtained  the  money,  and  gave  the  same  to  the 
plaintiff,  taking  in  return  therefor  the  checks  of  plaintiff  dated  ahead ; 
and  that  he  never  borrowed  any  money  from  plaintiff  as  represented 
by  said  checks.  He  was  corroborated  by  his  bookkeieper  as  to  going 
to  the  bank,  obtaining  the  money,  and  handing  the  same  to  the  plain- 
tiff. 

The  presumption  of  law  would  be  that  the  giving  of  a  check,  with- 
out evidence  as  to  the  circumstances,  would  be  in  payment  of  a  debt 
and  not  the  making  of  a  loan.  Nay  v,  Curley,  113  N.  Y.  677,  21  N. 
E.  698.  While  this  presumption  of  law  might  be  overcome  by  evidence 
as  to  the  circumstances  under  which  the  checks  were  given,  there 
is  an  entire  absence  of  such  evidence  in  this  case.  The  plaintiff  does 
not  state  that  he  loaned  the  defendant  the  respective  amounts  repre- 
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sented  by  the  checks,  except  so  far  as  the  statement  is  made  in  his  bill 
of  particulars,  and  the  evidence  shows  clearly  that  in  coming  to  such 
conclusion  he  relies  upon  his  books  which  are  admittedly  inaccurate. 
On  the  other  hand,  the  defendant  absolutely  denies  the  loan,  and  his 
testimony  is  corroborated  by  that  of  his  bookkeeper  and  the  surround- 
ing circumstances. 

The  plaintiff  has  failed  to  make  out  his  case  by  a  preponderance 
of  evidence,  and  the  court  clearly  erred  in  directing  judgment  in  plain- 
tiff's favor. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


CAR  ADVBRTISINO  CO.  ▼.  NEW  YORK  OITT  CAR  ADVERTISING  CO. 
(Supreme  Court,  Special  Term,  New  York  County.    December  0,  1907.) 

TKADB-MABKS  AKD  TBADK-NAiaC»— NaIOS  StTBJEOT  TO  OWNEBSIUF. 

Plaintiff,  the  "Oar  AdvertisIiiK  Company,"  was  not  entitled  to  hare  de- 
fendant restrained  from  nsing  tbe  name  "New  York  City  Car  AdTertlsing 
Company,"  the  expression  "car  advertising"  being  a  general  term  appro- 
priately descrlptlTe  of  the  business,  and  one  which  cannot  be  exclusively 
appropriated  by  any  one. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  H  1,  2,  4,  4%,  13.] 

Action  by  the  Car  Advertising  Company  against  the  New  York  City 
Car  Advertising  Company.  Motion  by  plaintiff  for  an  injunction 
pendente  lite.    Denied. 

Guggenheimer,  Untermeyer  &  Marshal  (Louis  Marshal,  of  counsel), 
for  the  motion. 

Einstein,  Townsend  &  Guiterman  (B.  F.  Einstein,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  The  plaintiff  seeks  an  injunction  pendente  lite 
restraining  the  defendant  from  using  the  name  "New  York  City  Car 
Advertising  Company."  The  facts  are  as  follows:  From  1897  until 
the  summer  of  1901  Henry  Wineburgh,  Jesse  Wineburgh,  and  Abra- 
ham Wineburgh,  brothers,  were  the  owners  of  the  Railway  Adver- 
tising Company,  a  corporation,  and  were  engaged  in  the  business  of 
advertising  in  cars.  Some  time  in  1900  or  1901  differences  arose  be- 
tween Henry  on  the  one  hand  and  the  other  two  on  the  other  hand, 
and  the  former  withdrew  and  organized  the  plaintiff  corporation  un- 
der the  laws  of  the  state  of  New  York,  and  is  the  owner  of  nearfy  all 
of  its  stock,  and  is  now  and  has  always  been  the  president  of  the  com- 
pany. Abraham  and  Jesse  continued  the  old  business  under  the  old 
name  of  the  "Railway  Advertising  Company,"  but  in  the  sprmg  or 
summer  of  1907,  another  company  of  a  somewhat  similar  name  having 
started  in  business  in  New  York  City,  they  adopted,  instead  of  their  old 
name,  the  present  designation,  the  "New  York  City  Car  Advertising 
Company."  The  plaintiff  company's  operations  are  carried  on  princi- 
pally in  the  city  of  Philadelphia,  but  its  home  office  and  the  place 
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where  all  contracts  are  approved  is  in  New  York  City,  at  No.  627 
Fifth  avenue.  Henry  Wineburgh  is  its  president,  and  is  so  advertised. 
The  defendant  company  controls  the  advertising  space  in  all  the  sur- 
face cars  in  the  boroughs  of  Manhattan  and  the  Bronx,  and  has  its 
place  of  business  on  Fifth  avenue,  near  Twenty-Sixth  street,  having  re- 
cently moved  there  from  Broadway.  Its  president  is  Abraham  Wine- 
burgh. The  plaintiff  complains  that  there  has  been  confusion  in  the 
delivery  of  mail,  and  in  other  respects  the  one  company  being  mistaken 
for  the  other,  and  instances  a  number  of  such  cases.  On  behalf  of  the 
defendant  it  is  shown  that  there  are  various  corporations  engaged  in 
similar  business,  which  have  as  part  of  their  names  the  words  "car  ad- 
vertising company" ;  among  such  being  the  Intercity  Car  Advertising 
Company,  which  has  its  principal  office  in  Brooklyn,  and  the  New 
Jersey  Car  Advertising  Company,  which  has  its  principal  office  in 
Newark,  N.  J.  The  expression  "car  advertising"  is  a  general  term 
appropriately  descriptive  of  the  business,  and  the  authorities  are  to  the 
effect  that  such  a  term  cannot  be  exclusively  appropriated  by  any  one. 
In  Farmers'  Loan  &  Trust  Co.  v.  Fanners'  Loan  &  Trust  Co.  of  Kan- 
sas, 1  N.  Y.  Supp.  44,  the  court  said: 

"Nor  could  the  first  national  bank  established  enjoin  every  other  bank 
from  using  the  name  'First  National  Bank.'  Nor  could  the  Mechanics'  Na- 
tional Bank  of  New  Tork  enjoin  the  Mechanics'  National  Bank  of  New  Jer- 
sey. •  *  •  The  name  'Loan  ft  Trust  Company'  \b  not  an  uncommon  one 
as  applied  to  certain  monetary  Institutions.  And  it  would  seem  that  the 
prefix  'Farmers'  has  been  applied  to  designate  companies  engaged  in  similar 
business  in  different  states." 

And  the  court  held  that  it  was  not  therefore  such  an  arbitrary  and 
exclusive  designation  of  a  particular  corporation  (as  distinguished 
from  a  class)  as  would  entitle  it  per  se  to  be  protected  from  infringe- 
ment. So,  too,  m  Koehler  v.  Sanders,  122  N.  Y.  65,  25  N.  E.  235,  9 
L.  R.  A.  576,  the  International  Banking  Company  was  refused  an  in- 
junction restraining  the  defendants  from  advertising  under  the  name 
"International  Bank."  In  Matter  of  U.  S.  Mort.  Co.,  83  Hun,  572, 
32  N.  Y.  Supp.  11,  the  United  States  Mortgage  Company  wished  its 
name  changed  to  the  United  States  Mortgage  &  Trust  Company.  Its 
application  to  the  court  for  permission  to  make  such  change  was  op- 
posed by  the  United  States  Trust  Company  of  New  York  on  the 
ground  that  the  similarity  of  names  would  create  confusion.  The  gen- 
eral term  held  that  the  application  should  be  granted  on  the  ground 
that  to  entitle  a  name  to  equitable  protection  as  a  trade-mark  the  right 
to  its  use  must  be  exclusive,  and  not  one  which  others  may  employ 
with  ;as  much  truth  as  those  who  use  it.  In  Hygeia  Water  Ice  Co.  v. 
N.  Y.  Hygeia  Ice  Co.,  Lim.,  65  Hun,  619,  19  N.  Y.  Supp.  602,  the 
court,  after  referring  to  the  general  rule  that  apart  from  any  statute 
a  corporation  has  a  right  to  the  exclusive  use  of  its  name,  and  that 
this  would  be  protected  upon  the  same  principle  that  persons  are  pro- 
tected in  the  use  of  trade-marks,  observed  that  this  general  statement 
of  the  rule  is  subject  in  this  state  to  the  limitation  that  no  corporation 
can  lawfully  appropriate  as  its  exclusive  name  words  necessary  to  de- 
scribe the  business  intended  to  be  conducted.  My  conclusion  is  that 
neither  upon  the  principle  of  the  proprietary  right  nor  upon  the  prin- 
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dpie  of  being  protected  against  unfair  competition  has  the  plaintiff 
made  out  a  case.  See  Day  v.  Webster,  23  App.  Div.  601,  49  N.  Y. 
Supp.  314.  It  is  plain  that  tliere  has  been  in  tne  past,  and  doubtless 
there  will  continue  to  be  in  the  future,  more  or  less  of  confusion  and  of 
mistakes  made,  such  as  in  sending  mail,  telegrams,  and  telephone  mes- 
sages to  the  two  companies.  But  this  ought  not  to  be  held  due  to  the 
act  of  the  defendant,  but  rather  to  the  act  of  the  plaintiff,  which 
adopted  a  generic  and  descriptive  term  for  its  corporate  name  without 
adding  any  distinguishing  word  whatever.  There  is  no  evidence  to 
show  that  the  defendant  has  done  anything  to  encourage  or  increase 
such  mistakes  on  the  part  of  the  customers  of  the  two  companies ;  but, 
on  the  contrary,  has  sought  by  means  of  carefully  selected  and  printed 
stationery  and  otherwise,  including  the  mailing  of  about  a  quarter  of 
a  million  circulars,  to  distinguish  itself  from  other  companies  engaged 
in  the  same  line  of  business.  It  might  also  be  observed  that  there  is 
apparently  every  motive  of  self-interest  impelling  the  defendant  to 
take  such  course,  because  it  has  a  monopoly  of  the  most  valuable  car 
advertising  business  in  this  city,  while  at  the  present  time  the  plaintiff 
's  doing  none  at  all.  So  far  as  inconvenience  to  the  public  is  con- 
cerned, a  remark  made  by  the  Court  of  Appeals  in  Hygeia  Water  Ice  Co. 
v.  N.  Y.  Hygeia  Ice  Co.,  Lim.,  140  N.  Y.  94,  35  N.  E.  417,  is  in  point, 
which  was  to  the  effect  that  courts  of  equity  must  in  cases  like  this  as- 
sume that  the  public  will  use  reasonable  intelligence  and  -discrimina- 
tion with  reference  to  names  of  corporations  with  which  they  are  deal- 
ing or  intend  to  deal,  the  same  as  in  the  case  of  individuals  bearing  the 
same  or  similar  names. 
The  motion  is  denied,  with  $10  costs. 


(56  Misc.  Rep.  287.) 

PEOPIiB  ex  rel.  HART  ▼.  DEMEREST. 

(Supreme  CJourt,  Special  Term,  New  York  County.    July  81,  1005.) 

SDHDAT — BA8EBAIX  PlAYINO. 

Baseball  playing  on  Sunday  In  an  Inclosed  ground,  to  which  the  pub- 
lic la  admitted  without  hindrance,  Is  within  the  prohibition  of  Pen.  Code, 
f  265,  prohibiting  public  sports  on  Sunday,  though  no  admission  is  demand- 
ed, where  a  contribution  box  is  placed  at  the  entrance  gate  for  pur- 
poses of  voluntary  contribution. 

Certiorari  by  the  people,  on  the  relation  of  one  Hart,  against  Dem- 
erest    Writ  dismissed. 

Lewis  Stuyvesant  Chanler,  for  the  application. 
Robert  C.  Taylor,  Asst.  Dist.  Atty.,  opposed. 

BLANCHARD,  J.  This  is  a  writ  of  certiorari,  bringing  up  for 
,  review  the  deposition  upon  which  the  relator  and  others  were  commit- 
ted by  a  city  magistrate.  The  relator,  together  with  other  persons,  is 
a  member  of  a  baseball  dub  called  the  "Cedar  Baseball  Club,"  and 
played  a  game  of  nine  innings  with  another  club  called  the  "Emerald 
Baseball  Club"  on  Sunday  afternoon  in  Bronx  Oval,  an  inclosed 
ground,  surrounded  by  a  fence  eight  feet  high.    The  ground  is  adja- 
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cent  to  the  highway,  but  not  observable  from  the  highway,  and  is 
about  1,000  feet  from  the  nearest  house  and  a  quarter  of  a  mile  from 
the  nearest  place  of  worship.  No  complaint  has  been  made  by  any  one 
in  the  vicinity  of  the  ground  of  any  disturbance.  The  game  was  played 
in  the  presence  of  about  1,000  men,  women,  and  children,  who  gained 
admittance  to  the  ground  through  a  single  gate,  at  which  was  placed 
a  box,  in  which  any  of  them  voluntarily  dropped  coins,  ranging  from 
5  to  25  cents.  No  person  was  denied  access  to  the  ground,  nor  was 
tlie  payment  of  money  exacted  as  a  condition  of  admittance.  After 
the  game  the  relator,  together  with  other  persons,  was  arrested  upon 
the  charge  of  violating  section  265  of  the  Penal  Code.  The  section 
above  mentioned  provides: 

"All  shooting,  banting,  fishing,  playing,  horse  racing,  gaming  or  other  pub- 
lic spdrt,  exercises  or  shows,  upon  the  first  day  of  the  week,  and  all  noise 
disturbing  the  peace  of  the  day,  are  prohibited." . 

Public  baseball  playing  on  Sunday,  for  which  an  admission  is  charg- 
ed, is  clearly  within  ihe  prohibition  of  the  statute.  Matter  of  Rupp,  33 
App.  Div.  468,  63  N.  Y.  Supp.  927;  Brighton  Athletic  Club  v.  Mc- 
Adoo,  47  Misc.  Rep.  432,  94  N.  Y.  Supp.  391 ;  People  v.  Poole,  44 
Misc.  Rep.  118,  89  N.  Y.  Supp.  773;  Capital  City  Athletic  Ass'n  v. 
Commissioners,  9  Misc.  Rep.  189,  29  N.  Y.  Supp.  804;  Dunham  v. 
Binghamton  &  L.  B.  B.  Ass'n,  44  Misc.  Rep.  112,  89  N.  Y.  Supp.  762. 
Since  the  game  of  baseball  in  the  present  case  was  played  in  a  field 
apparently  adapted  for  a  public  audience,  to  which  the  public  was  ad- 
mitted without  hindrance,  it  seems  that  the  game  must  be  regarded  aa 
public,  and  therefore  within  the  letter  of  the  statute.  The  placing  of 
the  contribution  box  at  the  single  gate  of  entrance,  although  unaccom- 
panied by  any  sign  asking  for  contributions,  was  actually  a  silent  invita- 
tion for  contributions,  and  shows  that  the  game  was  played  for  gain, 
and  therefore  within  the  principle  of  the  cases  above  mentioned.  In 
determining  whether  tihe  game  is  played  for  gain,  the  court  will  look 
behind  the  device  by  which  the  money  is  obtained,  Ontario  Field 
Club  V.  McAdoo  (N.  Y.  L,  J.  July  5,  1905)  107  N.  Y.  Supp.  ?fl5. 
The  facts  of  the  present  case  are,  accordingly,  clearly  distinguishable 
from  those  in  the  following  cases,  where  the  game  was  not  played  for 
gain  nor  in  such  public  manner  as  to  disturb  the  repose  of  the  commu- 
nity :  People,  etc,  v.  Dennin,  35  Hun,  327 ;  People  ex  rel.  Bedell  v.  De 
Motti  38  Misc.  Rep.  171,  77  N.  Y.  Supp.  249 ;  People  ex  rel.  Poole 
V.  Hesterberg,  43  Misc.  Rep.  610,  89  N.  Y.  Supp.  498. 

The  writ  is  therefore  dismissed. 


Digitized  by 


Google 


Sup.  Ct.)  COHN   T.  TOMES.  651 

OOHN  V.  TOMES. 
(Supreme  Conrt,  Appellate  Tenn.    December  12,  1907.) 

1.  MURICtPAI,  COBFOBATIONB— DEFKOTIVZ  SIDEWALKS— LIABIUIT  OT  ABTTmNO 

OWNEBS— OWNXBSEIP— BVBDEN    OT   PBOOr. 

In  an  action  against  one  alleged  to  be  the  owner  of  premises  abutting 
upon  a  sidewalk  on  which  plalntUI  was  negligently  Injured,  the  burden 
was  upon  plaintiff  to  prove  such  ownership. 

2.  Saxb— WnoBT  or  Svidknox. 

Evidence,  In  an  action  for  personal  injury  caused  on  a  sidewalk  in  front 
of  premises  alKeged  to  be  owned  by  defendant  held  to  show  defendant  was 
not  the  owner. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Cohn  against  George  Tomes.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Nadal,  Carrere  &  Jones  (Edwin  A.  Jones  and  Albert  Van  Winkle, 
of  counsel),  for  appellant. 

Stem  &  Ballin  (Sydney  W.  Stern,  of  counsel),  for  respondent. 

BRUCE,  J.  This  is  an  action  to  recover  damages  for  personal  in- 
juries. The  complaint  alleges  that  the  defendant,  on  the  4th  day  of 
October,  1904,  was  the  owner  of  premises  No.  126  West  115th  street, 
in  the  borough  of  Manhattan,  city  of  New  York,  afid  that  the  plaintiff, 
while  walking  on  the  sidewalk  in  front  of  these  premises  on  the  night 
of  that  day,  was  precipitated  into  a  coal  hole,  which  was  "open  and 
not  properly  guarded."  The  answer  denies  that  the  defendant  was  the 
owner  of  the  premises  at  the  time  the  accident  occurred.  This  was  the 
main  defense  relied  upon  at  the  triaL  On  the  question  of  ownership, 
the  plaintiff  introduced  in  evidence  a  deed  of  the  premises  in  question 
dated  July  9,  1903,  from  one  Rosenwasser  and  wife,  to  the  defendant, 
recorded  July  10, 1903,  also  a  certified  copy  of  a  deed  from  the  defend- 
ant and  his  wife  to  one  Stein,  dated  October  29,  1904,  and  recorded 
November  4,  1904.  He  then  called  one  of  his  attorneys  in  this  action, 
Nathan  Ballin,  who  testified  that  he  served  the  summons  and  complaint 
upon  the  defendant  on  October  22,  1904.  That  prior  to  that  he  had 
had  a  conversation  with  Albert  B.  Atterbury,  an  attorney,  who  told 
him  to  go  and  see  the  defendant  That  at  the  time  he  served  the  de- 
fendant he  stated  to  him  that  he  had  had  some  trouble  in  locating  the 
owner  of  the  premises,  and  he  wished  to  laiow  whether  or  not  he  (the 
defendant)  was  the  owner  of  the  premises  in  question  on  October  4, 
1904,  because  that  was  the  date  when  the  accident  occurred.  That 
the  defendant  replied:  "I  was  the  owner  then,  and  am  the  owner 
now."  This  was  the  only  evidence  offered  by  the  plaintiff  in  proof 
of  ownership.  The  defendant  introduced  in  evidence  a  deed  from  him- 
self and  wife  to  Atterbury,  dated  July  11,  1903,  which  was  two  days 
after  the  property  was  deeded  by  Rosenwasser  and  wife  to  the  defend- 
ant He  abo  introduced  in  evidence  a  deed  of  the  premises  from 
Atterbury  and  wife  to  him,  dated  October  27,  1904.    This  was  some 
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three  weeks  after  the  accident.  These  deeds  were  never  recorded. 
Both  the  defendant  and  Atterbury  testified  that  the  first  deed  was  de- 
livered on  the  day  of  its  execution,  and  that  the  deed  of  October  27th 
was  delivered  on  October  28th.  Atterbury  also  testified  that  he  paid 
the  purchase  price  of  the  property,  and  was  the  owner  of  the  premises 
in  question  from  July  11,  1903,  to  October  28,  1904;  that  during 
that  time  he  made  no  other  conveyance ;  that  the  people  who  worked 
in  the  house,  such  as  the  janitor,  hall  boys,  etc.,  were  his  employes, 
and  that  he  collected  the  rent  for  the  premises  and  paid  the  employes 
for  their  services.  The  defendant  denied  that  he  ever  stated  to  Ballin 
that  he  was  the  owner  of  the  premises  at  the  time  the  accident  oc- 
curred. In  response  to  an  inquiry  by  the  court,  Atterbury  testified 
that,  in  all  these  transactions,  the  defendant  was  a  dummy.  That  there 
was  a  second  mortgage  to  be  made,  and  therefore  he  bought  the 
property  in  defendant's  name,  that  the  defendant  never  paid  anything 
for  the  property,  and  never  went  into  possession.  On  October  29, 
1904,  Tomes  and  wife  conveyed  the  property  to  Helen  Stein,  and  At- 
terbury testified  that  he  at  that  time  delivered  the  two  unrecorded  deeds 
of  the  property  to  her.  At  the  close  of  plaintiff's  case,  the  defendant 
moved  to  dismiss  the  complaint,  upon  the  ground  that  there  was  no 
proof  that  the  defendant  was  the  owner  of  the  premises  on  the  date 
the  accident  occurred.  This  motion,  the  court  denied.  At  the  close 
of  all  the  evidence,  defendant  renewed  his  motion  to  disnruss,  and 
moved  for  the  direction  of  a  verdict  for  the  defendant  upon  the  same 
ground.  This  motion  was  denied.  The  court  submitted  the  question 
of  ownership  to  the  jury,  and  they  rendered  a  verdict  for  the  plaintiff. 
The  defendant  thereupon  moved  to  set  aside  the  verdict  upon  all  the 
grounds  specified  in  section  999  of  the  Code  of  Civil  Procedure,  which 
motion  was  denied  and  an  exception  taken.  We  think  this  motion 
should  have  been  granted.  The  only  evidence  that  the  defendant  was 
the  owner  of  the  premises  on  the  day  of  the  accident  was  the  testi- 
mony of  Ballin  that  the  defendant  atoitted  his  ownership  to  him  at 
the  time  the  summons  and  complaint  were  served.  This  conversation 
was  denied  by  the  defendant.  The  defendant,  upon  the  other  hand, 
testified  that  he  was  not  then  the  owner,  and  in  this  he  is  expressly 
corroborated  by  Atterbury,  and  both  arc  corroborated  by  the  deeds  of 
the  defendant  to  Atterbury,  and  Atterbury  to  the  defendant,  the  due 
execution,  acknowledgment,  and  delivery  of  which  were  not  contro- 
verted. Moreover,  there  is  no  evidence  that  the  defendant  went  into 
possession  of  the  premises  under  the  deed  of  July  9, 1903.  On  the  con- 
trary, Atterbury  testified  he  paid  the  purchase  price  of  the  property, 
collected  the  rents,  paid  the  employes,  and  was  in  possession  up  to 
the  time  the  property  was  transferred  to  Stein.  It  is  true  that  the 
deeds  from  the  defendant  to  Atterbury  and  Atterbury  to  the  defend- 
ant were  not  recorded,  but  this  is  not  essential  to  transfer  of  title.  The 
burden  of  proving  ownership  was  upon  the  plaintiff.  I  do  not  think 
he  sustained  this  burden.  On  the  contrary,  the  evidence  establishes 
that  the  defendant  was  not  the  owner  of  the  property  at  the  time 
the  accident  occurred. 

The  judgment  should  be  reversed,  and  a  new  trial  Ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 
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(56  Misc.  Bep.  639.) 

SHSPPABD  V.  NEW  YORK  dTI  RT.  CO. 

(Snpreme  Conrt,  Appellate  Tenn.    December  12,  1907.) 

L  CaBBIKBS— IltJITBT  TO   PASaEROEB— NEOUOERCE   Or   COHOnOTOB— EUEBOKirOT 

AcnoR. 

Where  a  female  passenger  on  a  street  car,  after  the  conductor  gave  one 
bell  and  tbe  car  slowed  up,  got  on  the  running  board,  ready  to  alight,  bat 
made  no  other  move  to  alight,  and  the  conductor  then  seeing  her  gave 
three  bells  to  stop  Oie  car,  for  fear  she  would  step  down,  whereupon  It 
was  stopped  with  a  Jerk  throwing  her  off,  the  carrier  is  not  absolved  from 
liability  for  the  conductor's  negligence,  on  the  ground  that  he  acted  when 
the  passenger  was  In  apparent  danger,  and  for  her  safety,  and  that.  If  he 
made  a  mistake  in  judgment.  It  was  not  responsible  therefor. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  9,  Carriers,  |  1205.] 
2L  Atfeai/— Habmlkss  Ebbob— Exolusion  or  Evidenck. 

Exclusion  of  questions  to  show  that  a  witness  bad  made  an  affidavit, ' 
contradictory  of  his  testimony.  Is  harmless;  the  making  of  the  affidavit, 
which  was  admitted  In  evidence,  being  admitted. 

[Ed.  Notfc — For  cases  in  point,  see  Cent  Dig.  voL  8,  Appeal  and  Error, 
H  4191-1199.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Mary  Sheppard  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  for  a  verdict  for  plaintiff,  defendant  appeals. 
Ainnned. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

James  L.  Quackenbush  (Bayard  H.  Ames  and  Walter  Henry  Wood, 
of  counsel),  for  appellant. 
Charles  E.  Simms,  for  respondent. 

BRUCE,  J.  This  action  is  brought  to  recover  damages  for  personal 
injuries  which  the  plaintiff  alleges  she  sustained  by  reason  of  the  neg- 
ligence of  the  conductor  of  one  of  defendant's  south-bound  Amster- 
dam Avenue  cars  upon  which  she,  together  with  her  daughter  and  a 
friend,  was  a  passenger.  The  testimony  of  plaintiff  and  her  com- 
panions was  that  as  the  car  neared  the  north  comer  of  Sixty-Ninth 
street  she  arose  and  signaled  the  conductor  to  stop.  The  conductor 
gave  one  bell,  and  the  car  slowed  up.  The  plaintiff  then  got  down 
on  the  running  board  of  the  car  ready  to  alight,  and  while  she  was 
in  this  position  the  conductor  gave  three  bells,  and  the  car  stopped 
with  a  jerk,  which  loosened  her  hold  and  threw  her  to  the  street,  from 
which  fall  she  sustained  the  injuries  complained  of.  The  conductor 
was  also  called  by  the  plaintiff,  and  gave  tlie  same  account  of  the  ac- 
cident, except  that  he  adds  that  after  giving  the  one  bell  his  attention 
was  diverted  from  the  plaintiff  by  a  "drunk,"  and  that,  upon  turning 
back  again,  he  saw  her  on  the  running  board  and  "gave  three  bells 
to  stop  the  car  for  fear  she  would  step  down."  Only  one  witness, 
the  investigator,  was  called  by  the  defendant,  by  whom  the  defendant 
desired  to  show  that  the  conductor,  shortly  after  the  accident,  made 
an  affidavit  in  which  he  stated  that  plaintiff  stepped  from  the  car 
while  it  was  in  motion.  The  case  was  submitted  to  the  jury  upon  the 
sole  question  of  the  conductor's  negligence  and  plaintiff's  freedom 
from  contributory   negligence.     There   were  no   exceptions   to  the 
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chargfe  and  no  requests  to  charge.  This  appeal  is  based  upon  the 
court's  refusal  of  the  motion  to  dismiss  the  complaint,  upon  the  ground 
that  the  plaintiff's  evidence  shows  that  the  conductor  gave  the  three 
bells  at  a  time  when  the  plaintiff  was  in  apparent  danger,  and  for  her 
protection,  and  that  even  if  he  made  a  mistake  in  judgment  the  defend- 
ant is  not  responsible  therefor.  Although  the  principle  relied  upon 
by  the  defendant  is  undoubtedly  sound,  I  do  not  think  it  applies  to 
this  case.  There  is  no  evidence  that  the  plaintiff  had  extended  her 
foot  or  made  any  preparation  to  alight,  other  than  that  she  was  on  the 
running  board.  The  only  apparent  danger  to  which  she  was  exposed 
is  present  every  time  a  woman  gets  upon  the  running  board  or  step 
of  a  car  ready  to  alight  before  the  car  comes  to  a  complete  stop. 
None  of  the  cases  called  to  the  attention  of  the  court  has  held  that 
such  a  situation  or  any  similar  one  calls  for  or  Justifies  emergency 
action  by  a  railway  employe,  and  I  think  that  to  say  that  this  principle 
applies  to  the  facts  here  would  be  to  extend  it  to  an  unreasonable  and 
dangerous  length.  The  exclusion  of  the  questions  to  the  investigator 
did  not  constitute  reversible  error,  as  they  only  tended  to  corroborate 
the  affidavit  of  the  conductor  which  he  admitted  signing,  and  which 
purported  on  its  face  to  have  been  sworn  to  before  the  witness,  and 
which  was  admitted  in  evidence.  The  conductor  was  already  dis- 
credited, and  without  his  testimony  there  were  three  witnesses  for  the 
plaintiff  who  were  unimpeached  and  whose  story  was  not  contradicted. 
Judgment  affirmed,  with  costs.    All  concur. 


MANDEI.  v.  CONSOLIDATED  FEED  00.  et  al. 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

Appeai/— Nxw  Tbial  in  Iktebbbt  or  Justioe. 

Defendant  gave  real  estate  to  plaintiff  to  sell,  wltb  the  understanding 
that  it  was  to  receive  $44,000  net,  and  would  not  be  reBponsible  for  com- 
miaslons.  On  finding  a  customer  for  $500  more  than  that,  plaintifl,  on 
the  representation  that  because  of  the  customer  being  his  relative  defend- 
ant could  more  easily  collect  the  commission  than  he,  induced  defendant's 
president  and  secretary  to  include  the  $500  in  the  purchase  price  ex- 
pressed in  the  contract,  on  his  promise  to  give  them  $25  each.  Verdict  In 
an  action  for  the  commission,  on  both  parties  asking  direction  of  the 
same,  was  directed  for  plaintiff;  and  defendant's  motion,  then  made,  to 
go  to  the  Jury  on  "the  facts,"  the  issues  of  facts,  desired  to  be  submitted, 
not  being  stated,  was  denied.  Beld  that,  because  of  the  conduct  of  plain- 
tiff and  defendant's  officers  In  agreeing  to  share  tlie  commission,  the  best 
interests  of  Justice  would  be  subserved  by  granting  a  new  trial  on  which 
the  Issues  of  fact  should  be  submitted  to  the  Jury. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Er- 
ror, H  4687-4803.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Bighth  Dis- 
trict. 

Arthur  C.  Mandel  against  the  Consolidated  Feed  Company  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal,  keversed, 
and  new  trial  ordered. 

Argued  before  GII^DERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 
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Boudin  &  Liebman,  for  appellants. 
Jerome  Steiner,  for  respondent 

PER  CURIAM.  This  is  an  action  to  recover  a  balance  of  broker's 
ccxnmission  upon  a  sale  of  real  estate.  A  oontract  of  sale  in  which 
the  purchase  price  named  was  $44,500  was  executed,  and  the  purchaser 
thereupon  deposited  $1,000.  Title  never  passed  on  account  of  objec- 
tions raised  by  the  purchaser  to  incumbrances.  It  appears  from  the 
evidence  that  the  president  and  secretary  of  the  defendant  stated  to 
the  plaintiff  and  his  associate,  who  were  lawyers,  at  the  time  the  prop- 
erty was  placed  in  their  hands,  that  the  defendant  must  receive  $44,000 
net,  and  would  not  be  responsible  for  commissions.  Prior  to  the  sign- 
ing of  the  contract,  the  plaintiff  induced  these  officers  of  the  defendant 
to  include  in  the  purchase  price  expressed  in  the  contract  the  sum  of 
$500  for  commissions,  upon  the  representation  that,  as  the  purchaser 
was  his  sister-in-law,  the  defendant  could  more  easily  collect  the  com- 
missions than  he.  These  officers  of  the  defendant  consented  to  do  this, 
upon  the  condition  that  each  of  them  receive  $25  out  of  the  $600  for 
a  "suit  of  clothes."  The  president  of  the  defendant,  upon  the  signing 
of  the  contract,  paid  the  plaintiff  $225  on  account  of  commissions. 
The  associate  of  the  plaintiff,  who  for  many  years  had  been  attorney 
for  the  defendant,  refused  to  join  in  the  action,  and  was  therefore  made 
a  party  defendant.  He  appeared,  however,  upon  the  trial  in  the  capac- 
ity of  attorney  for  the  plaintiff.  At  the  close  of  the  evidence,  each 
side  moved  for  the  (Urection  of  a  verdict,  and  the  court  directed  a  ver- 
dict for  the  plaintiff.  The  defendant  thereupon  moved  to  go  to  the 
jury  upon  "the  facts,"  but  neglected  to  state  the  issues  of  fact  which 
he  desired  to  have  submitted  to  the  jury.  A  careful  reading  of  the 
evidence,  taken  in  connection  with  the  reprehensible  conduct  of  the 
{daintiff  and  his  associates  and  these  officers  of  this  corporation  in 
agreeing  to  share  the  commissions,  leads  us  to  believe  that  the  ends 
of  justice  will  best  be  subserved  if  a  new  trial  be  had  and  the  issues 
of  fact  be  submitted  to  a  jury  for  their  determination. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  Uie  event 


(122  .\i)p.  Dlv.  502.) 

COMMONWBAI/FH  TRUST  CO.  ▼.  YOUNG  et  al. 

(Supreme  C^urt,  Appellate  Division,  First  Department    Deceml>er  6,  1907.) 

1.  PKinoiPAL  AND  AoKifT— Deauho  bt  Thibd  Pkbsons  with  Aoents— Lihi- 
TATiOH  or  Agent's  Authobitt. 

One  dealing  with  an  agent,  with  knowledge  tbat  he  is  an  agent,  is 
bound  to  know  the  limitations  placed  on  his  authority. 

X  Saks. 

Plaintiff  tmst  company,  with  which  defendant  had  agreed  to  procure 
in  BiOrope  the  nuderwriting  and  the  pnblic  issue  or  withdrawal  of  cer- 
tain bonds,  on  the  statement  of  its  agent  that  defendant's  oommlssion 
therefor  should  be  settled  at  the  same  time  that  the  bonds  were  so  is* 
raed  or  withdrawn,  delivered  to  Its  agent,  to  enable  him  to  settle  such 
commission  account,  Interim  certiflcates,  entitling  him  or  his  assigns  to 
a  certain  amount  of  the  bonds.  Some  of  these  certiflcates  wwe  delivered 
by  Qt»  agent  to  defendant  In  settlement  of  commissions,  without  defend- 
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ant  having  procnred  the  public  Usue  or  withdrawal  of  the  bonds  In  per- 
formance of  his  agreement,  and  others  were  purchased  by  defendant  from 
the  agent.  Held,  that  defendant  was  bound  to  know  the  limitation  placed 
on  the  agenfs  authority,  and  bis  possession  of  the  certificates  so  ob- 
tained gave  him  no  right  to  the  bonds  as  against  plaintiff. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  40,  Principal  and 
Agent,  {f  377,  377%.] 

Appeal  from  Special  Term. 

Action  by  the  Commonwealth  Trust  Company  of  New  York  against 
John  W.  Young  and  others,  in  which  defendant  Pierre  Calvet  Rogniat 
pleaded  a  counterclaim.  From  a  judgment  entered  on  a  decision  after 
trial  at  Special  Term,  dismissing  the  counterclaim,  said  defendant 
Rogniat  appeals.     Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  HOUGHTON,  and  LAMBERT,  JJ. 

Frederic  R  Coudert,  for  appellant 
D.  Cady  Herrick,  for  respondent. 

PER  CURIAM.  The  attitude  of  the  appellant  respecting  the  sub- 
ject-matter of  his  claim  is  unmistakably  indicated  in  the  contention  of 
his  counsel  that  such  claim  is  not  based  upon  a  contract  for  commis- 
sions, but  upon  the  possession  of  the  "interim  certificates"  which  enti- 
tled him,  irrespective  of  antecedent  relations,  to  the  possession  of  the 
bonds  called  for  by  them;  or,  in  other  words,  whatever  may  have 
been  his  situation  before  those  "interim  certificates"  were  delivered, 
when  they  were  given  into  his  possession  there  was  a  termination  or 
severance  of  antecedent  relations,  a  recognition  of  his  performance  of 
all  that  was  incumbent  upon  him  to  perform  to  entitle  him  to  such  cer- 
tificates, and  consequently  his  rights  reposed  upon  the  ownership  of 
the  certificates,  which,  altiiough  not  negotiable,  were  quasi  negotiable. 

This  contention  is  based  upon  the  consideration  that  the  transac- 
tion respecting  the  certificates  and  the  antecedent  matters  was  one  be- 
tween the  appellant  and  Young  as  principals.  The  fallacy  of  this  is 
in  the  assumption  that  Young  and  the  appellant  were  dealing  together 
as  principals.  It  is  plain  that  Young  was  an  agent  and  not  a  principal, 
which  fact  the  appellant  knew  and  understood  when  he  dealt  with 
him,  and  therefore  was  bound  to  know  the  limitation  placed  upon  his 
authority.  When  the  "interihi  certificates"  were  delivered  to  Young, 
they  were  not  delivered  free  from  all  conditions.  On  the  contrary,  they 
were  delivered  for  a  specific  purpose.  The  evidence  is  satisfactory  that 
Young  applied  for  them  in  order  that  they  might  be  used  in  Paris 
simultaneously  with  the  carrying  out  of  the  subscription  agreement 
made  by  the  Rogniat  Syndicate;  for  Young,  in  applying  for  them, 
stated  to  the  trust  company  issuing  them  that  it  was  necessary  to  set- 
tle with  the  appellant  his  commission  account  at  the  same  time  the 
bonds  were  issued  or  withdrawn  in  Paris,  and  with  that  understanding, 
and  for  that  purpose  alone,  the  certificates  were  issued  and  forwarded 
to  Young.  There  was  thus  a  limitation  placed  upon  Youngf's  right  to 
use  the  certificates,  and  the  present  contest  being  between  the  original 
parties  to  the  transaction,  the  appellant  is  bound  by  this  limitation.  He 
therefore  holds  them  not  independently  of,  but  stiU  connected  with,  the 
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teiTiis  of  his  agreement  respecting  the  subscribers  procured  by  him  in 
France  to  the  shipbuilding  scheme.  By  the  terms  of  his  agreement  his 
duty  was  not  fulfilled  in  simply  procuring  the  names  of  subscribers,  of 
whom  he  was  one  to  a  large  amount.  He  was  not  only  to  procure  sub- 
scribers, but  the  fair  import  of  the  terms  of  his  agreement  is  that  he 
undertook  to  procure,  in  addition  to  that,  either  the  public  issue  or 
withdrawal  of  the  bonds.  The  several  things  he  was  obliged  to  do  be- 
fore he  became  entitled  to  his  commission  were  (1)  to  procure  the  un- 
derwriters, (2)  procure  the  public  issue  of  the  bonds,  or  (3)  their  with- 
drawal from  public  issue.  Thus  it  would  appear  that  the  claim  of  the 
appellant  must  stand  upon  his  right  to  compensation  for  services,  which 
right  has  not  accrued  because  he  has  not  performed  his  contract,  and 
it  does  not  stand  upon  the  possession  of  the  "interim  certificates" 
which,  as  the  facts  are  shown  in  the  record,  gave  him  no  additional 
or  other  rights  than  he  possessed  under  his  agreement  with  Young 
acting  as  agent. 

Nor  does  the  appellant  stand  in  any  better  position  with  reference 
to  the  "interim  certificates"  which  he  claims  to  h^ve  purchased  from 
Young.  As  already  said,  the  certificates  were  delivered  to  Young,  act- 
ing as  agent  for  the  trust  company,  for  a  specific  purpose,  viz.,  to  set- 
tle with  the  appellant  his  commission  account  when  he  had  fully  per- 
formed the  agreement  entitling  him  to  such  commissions.  He  was 
bound  to  know  that  Young  could  not  use  the  certificates  for  any  other 
purpose,  and  that  he  had  no  right  to  purchase  them  from  him. 

'nie  judgment  appealed  from  is  affirmed,  with  costs. 


(X  Mlac  Bep.  65&) 

GERACI  T.  ITAUAN  ASS'N  ST.  BABTHOLOBfBW  E»LIAKA  OF  MUTUAL 
AID  OF  NBW  YORK. 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

L  Bbrbtioiai.  Absooiatiohs— Sick  Bknkfits— "Diaby"  or  Sioknesb. 

Under  the  by-laws  of  a  society  requiring  it  to  pay  a  sick  benefit  of  $1 
per  day  to  a  alck  member,  and  its  physician  to  leave  with  the  sick  member 
what  Is  termed  a  "diary,"  glTiog  date  of  visits  till  there  is  a  complete 
core,  on  presentatloiv  of  which  diary  it  seems  the  society  pays  the  sick 
benefits  based  on  the  length  of  illness  shown  therein,  and  also  requiring  a 
notice  to  the  society's  secretary  of  the  beginning  and  end  of  the  sickness, 
the  member  is  not  concluded  by  the  diary,  so  as  to  prevent  recovery  of 
benefits  till  the  time  he  Is  actually  cared,  where,  to  enable  him  to  get  the 
sick  benefits  then  accrued,  the  physician  gives  him  his  diary,  writing 
thereon  "the  member  not  yet  recovered  *  *  •  requests  that  the  diary 
be  closed  and  that  he  be  declared  cured." 

2.  Saicx—Seb VICES  OF  Physician. 

A  society,  under  the  by-laws  of  which  a  member  Is  to  have  the  services 
of  its  physician  during  bis  sickness,  is  liable  to  him  for  the  reasonable 
value  of  the  services  of  a  physician  procured  by  him  after  notice  to  and 
failure  of  the  society's  physician  to  attend  liim  when  sick. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Domenico  Geraci  against  the  Italian  Assodation  St  Bar- 
tholomew Eoliana  of  Mutual  Aid  of  New  York.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 
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Giuseppe  L.  Maggio,  for  appellant. 
James  E.  Brande,  for  respondent. 

PER  CURIAM.  This  action  was  brought  by  the  plaintiff  against 
the  defendant  to  recover  the  sum  of  $39,  of  which  sum  it  was  alleged 
that  $25  thereof  was  for  sick  benefit,  and  $14  for  money  paid  out  for 
medical  services.  The  pleadings  were  oral,  the  answer  being  a  gen- 
eral denial.  The  trial  began  on  August  8,  1906,  and  the  hearing  wa& 
adjourned,  and  it  was  not  resumed  again  until  January  23,  1907.  At 
the  close  of  the  trial  the  court  gave  judgment  for  the'  defendant.  Un- 
der one  section  of  the  defendant's  by-laws  it  agrees  to  pay  a  sick  ben- 
efit of  $1  per  day  to  a  side  member,  and  he  is  also  entitled  to  the  med- 
ical attendance  of  the  society's  physician.  It  is  undisputed  that  the 
plaintiff  became  ill  on  the  16th  day  of  September,  1905,  and  that  he 
was  unable  to  perform  labor  as  a  carpenter,  which  was  his  trade,  until 
October  16,  1905,  a  period  of  28  days.  For  the  first  five  days  he  wa» 
attended  by  a  physician  called  by  himself,  and  from  September  81, 
1905,  until  October  6,  1905,  the  defendant's  physician  attended  him. 
Another  section  of  the  by-laws  of  the  defendant  requires  the  associa- 
tion's physician  to  leave  with  the  sick  member  what  is  termed  a 
"diary,"  giving  the  member's  name,  nature  of  the  illness,  date  of  each 
visit,  etc.,  until  there  is  a  ccmiplete  cure,  also  requiring  a  notice  to  be 
given  to  the  corresponding  secretary  of  the  defendant  of  the  com- 
mencement of  the  illness  and  its  termination.  It  seems  that  upon 
presentation  of  this  diary  the  association  pays  the  sick  benefits  based 
upon  the  duration  of  the  member's  illness  as  shown  therein.  On  Octo- 
ber 6,  1905,  the  plaintiff,  wishing  to  obtain  from  the  defendant  the 
sick  benefits  then  accrued,  asked  the  defendant's  physician,  then  at- 
tending him,  to  declare  him  cured.  The  physician  demurred  to  doing 
so,  but  finally  gave  the  plaintiff  his  so-^led  "diary"  at  the  end  of 
which  he  said :  "The  member  not  yet  recovered  from  the  disease  re- 
quests that  the  diary  be  dosed  and  that  he  be  declared  cured,  at  his  re- 
quest, this  6th  day  of  October,  1905.  Dr.  A.  Cavallaro."  It  does  not 
appear  whether  or  not  the  diary  was  presented  to  the  defendant  until 
after  the  plaintiff  was  completely  cured.  On  October  7th,  however,  the 
plaintiff  again  called  upon  the  defendant's  physidan,  and  asked  him 
to  continue  to  treat  him.  This  he  refused  to  do,  saying  that  the  plain- 
tiff's illness  wa§  but  slight  Thereupon  the  plaintiff  notified  the  de- 
fendant that  its  physidan  refused  to  attend  him,  asked  that  a  physidan 
should  be  sent  to  visit  him,  and  warned  the  defendant  that  upon  its 
failure  to  send  a  physidan  that  he  (plaintiff)  would  employ  one  at  the 
expense  of  the  association.  Nothing  came  of  this  notice,  and  the  plain- 
tiff employed  the  physidan  first  engaged  by  him,  who  visited  the  plain- 
tiff seven  times,  for  which  he  charged  $14.  The  $1  per  diem  for  2ft 
days'  sick  benefits,  less  $3,  required  by  the  laws  of  the  defendant  to 
remain  with  the  society  on  deposit  in  aid  of  a  certain  fund,  and  the 
$14  before  stated,  making  $39  in  all,  constituted  the  plaintiff's  daim. 
The  defendant  did  not  seriously  dispute  the  testimony  on  the  part  of 
the  plaintiff.  It  admitted  a  liability  for  16  days  at  $1  per  day,  less  $3- 
as  above  stated,  and  paid  into  court  the  sum  of  $13,  but  daimed  that 
the  plaintiff  was  bound  by  the  report  of  the  sodety's  physidan  in  the 
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so-called  diary  and  could  not  collect  for  illness  after  October  6th.  We 
cannot  adopt  this  view.  The  society's  physician  in  his  certificate  of  Oc- 
tober 6th  expressly  declares  that  the  plaintiff  was  not  cured,  and  on 
October  7th  he  admitted  that  the  plaintiff  had  a  "slight  iUness."  It 
was  shown  without  contradiction  by  the  plaintiff's  physician  that  the 
plaintiff  was  wholly  unable  to  perform  labor  from  October  6th  to  Oc- 
tober 16th,  inclusive,  so  that  the  claim  for  1^8  days'  illness  is  established. 
We  are  also  of  the  opinion  that  a  fair  construction  of  the  by-laws  of 
the  defendant  would  render  it  liable  to- one  of  its  sick  members,  to 
whom  the  services  of  the  isociety's  physician  had  been  refused,  for  the 
reasonable  value  of  the  services  of  a  physician  procured  by  the  mem- 
ber after  notice  to  and  failure  of  the  society's  physician  to  attend  such 
a  sick  member. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


PEPPER  y.  PRICB  et  al. 
(Snpreme  Court,  Appellate  Term.    December  12,  1007.) 

1.  TBOVBB    ARD    CtoNVXBSION. 

Taking  and  using  a  horse  without  consent  of  the  owner,  and  refusing  to 
give  him  np  on  demand,  constitntes  a  conversion. 

[£2d.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  47,  Trover  and  Con- 
version, il  25-37.] 

2.  BAiai—QuzBTioii  roB  Jubt. 

Sivldence,  In  an  action  for  conversion  of  a  horse,  held  Bofflclent  to  go  to 
the  Jury  on  the  question  of  conversion. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  47,  Trover  and  Con- 
version, il  296-80a] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Acticm  by  Leon  Pepper  against  Michael  Price  and  another.  Prom 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Louis  Lichtenberg,  for  appellant 
William  Klingenstein,  for  respondents. 

GUY,  J.  This  is  an  appeal  from  a  judgement  dismissing  plaintiff's 
complaint  The  action  is  brought  for  damages  for  the  conversion  of 
a  horse;  answer,  general  denisd;  and  the  pleadings  oral. 

The  evidence  is  as  follows:  One  Isidor  Pacher,  a  witness  called 
on  behalf  of  the  plaintiff,  testified  that  his  employer,  Joseph  Ressler, 
directed  him  to  get  an  expressman  for  the  purpose  of  making  a  ship- 
ment Being  unable  to  find  one,  he  proceeded  to  the  place  of  Leon 
Pepper,  the  plaintiff  in  this  action,  who  consented  to  loan  his  horse 
to  the  witness  to  take  the  goods  down  town  to  the  expressman,  where- 
upon Pacher  took  the  horse  and  wagon  belonging  to  the  said  plain- 
tiff and  proceeded  to  Ressler's  place  of  business.    Having  deposited 
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the  goods  on  the  wagon,  he  proceeded  down  town  to  defendant's  place 
of  business.  Arriving  at  the  defendant's  place  of  business  he,  Pacher, 
found  the  defendant,  and  informed  the  defendant  that  his  employer  had 
sent  him  with  some  goods.  The  defendant  Price  then  informed  the  wit- 
ness that  the  address  on  the  box  was  wrong,  and  while  witness  had 
gone  to  a  near-by  drug  store  for  the  purpose  of  telephoning  to  his  em- 
ployer, thfc  horse  and  wagon  disappeared.  It  developed  that  the  address 
upon  the  goods  was  correct  On  returning,  the  witness  inquired  of  de- 
fendant as  to  the  whereabouts  of  the  horse  and  wagon,  and  defendant 
answered :  "Don't  worry.  He  will  be  right  away  back.  *  *  *  You 
will  get  it  back.  Don't  worry.  I  am  good  for  the  horse.  I  am  in  this 
neighborhood  for  18  3'ears."  The  witness  then  testified  that  the  defend- 
ant said  to  another  person,  in  witness'  hearing,  in  Jewish,  "How  I  fool- 
ed him."    "He  brought  me  an  order,  and  I  took  the  horse,  and  sent 

the  horse  to  the ,"  and  after  witness  waited  two  hours  defendant 

said  to  him :    "Don't  worry.    I  will  pay  you  for  the  horse." 

On  the  motion  to  dismiss  the  plaintiff  was  entitled  to  the  most  favor- 
able construction  of  the  evidence.  There  was  sufficient  evidence  in 
the  case  to  justify  a  finding  by  the  jury  that  defendant  Price  con- 
verted the  horse  of  the  plaintiff.  The  plaintiff  was  entitled  to  the 
absolute  dominion'  of  his  property,  and  the  act  of  the  defendant  Price 
in  taking  possession  of  and  in  using  the  horse,  without  the  consent 
of  the  owner,. was  an  unlawful  interference  with  the  plaintiff's  right, 
and  refusing  to  give  him  upon  demand  constituted  a  conversion. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


(56  Misc.  Rep.  634.) 

SAWTEE  v.  DBICKEN  et  al. 

(Supreme  Court,   Appellate  Term.    December   12,   1907.) 

1.  Bbokebs— AonoR  iob  CoiaossioNfl— Btidxncb— Custouabt  Una  or  Pat- 

UBNT. 

In  an  action  for  commlBslons  on  the  sale  of  merchandise,  where  the 
contract  made  no  proTlslon  as  to  the  time  when  the  commiaslonB  were 
jiayable,  evidence  as  to  cnstom  In  the  city  where  both  parties  lived  was 
admissible  on  that  question. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  8,  Brokers,  $  113.] 

2.  Same— Questions  roK  Jubt. 

In  an  action  for  commissions  on  merchandise  whether  a  custom  exist- 
ed as  to  time  of  payment  of  commissions  and  whether  the  parties  con- 
tracted with  reference  thereto,  held  for  the  Jvu7. 

[Ed.  Mote. — For  cases  in  point  see  Cent  Dig.  vol.  8,  Broken,  U 121-128.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Francis  M.  Sawyer  against  George  W.  Ddcken  and  an- 
other.   From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Paskus,  Cohen,  Lavelle  &  Gordon,  for  appellants. 
I.  S.  Lambert,  for  respondent. 
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BRUCE,  J.  This  is  an  action  for  commissions  on  the  sale  of  mer- 
chandise. The  defendants  were  the  selling  agents  of  the  manufacturer. 
They  made  an  agreement  with  the  firm,  of  which  the  plaintiff  was  a 
member,  and  to  whose  rights  he  had  succeeded,  for  the  exclusive 
sale  of  these  goods  within  a  limited  territory.  The  agreement  was 
verbal,  and  nothing  was  stated  as  to  when  the  commissions  were  pay- 
able. Plaintiff's  firm  secured  a  number  of  orders,  which  were  accept- 
ed by  the  defendants,  but  the  goods  were  never  delivered,  on  account 
of  the  failure  of  the  manufacturers.  The  defendants,  upon  the  trial, 
offered  evidence  to  prove  that  there  was  a  uniform,  well-settled  cus- 
tom or  usage  among  commission  houses  in  this  ci^,  that  being  the 
location  of  the  houses  of  both  parties  herein,  when  commissions  for 
the  sale  of  goods  of  this  character  are  payable.  This  evidence  was 
excluded,  to  which  the  defendants  duly  excepted.  The  exclusion  of 
this  evidence  was  highly  prejudicial  to  the  defendants,  and  constitutes 
reversible  error.  The  contention  of  the  defendants  throughout  the 
trial  was  that  the  commissions  were  not  payable  under  the  contract 
until  the  goods  were  charged  as  delivered  to  the  customer,  and  that 
this  was  in  accordance  with  the  uniform  usage  in  the  trade  in  this 
market  in  the  sale  of  such  goods,  and  that  the  parties,  all  of  whom 
were  old  commission  men,  by  leaving  their  agreement  silent  upon  this 
subject,  must  be  deemed  to  have  contracted  with  reference  to  this  well- 
established  custom.  I  think  that  this  evidence  should  have  been  ad- 
mitted, and  that  it  was  for  the  jury  to  determine  whether  or  not  such 
a  custom  existed,  and  if  it  did  whether  or  not  the  parties  contracted 
with  reference  thereto.  Underwood  v.  Greenwich  Ins.  Co.,  161.  N.  Y. 
413-423,  55  N.  E.  936;  Horst  v.  Lovdal,  113  App.  Div.  277,  98  N.  Y. 
Supp.  996.  The  cases  relied  upon  by  the  respondent  are  not  applicable 
to  the  facts  here.  They  refer  to  the  well-established  law  with  reference 
to  the  payment  of  commissions  on  the  sale  of  real  property,  and  are  not 
controlling  in  commercial  transactions  in  the  sale  of  merchandise. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


liEHMAJf  v.  NEW  YORK  CITT  RT.  00. 
(Supreme  Cioart,  Appellate  Term.    December  12,  1907.) 

Stbekf  Raitwatb— IiumtT  to  Vkhioli— Negltobncb— Qumtiok  fob  Jttbt. 

Evidence  as  to  the  striking  of  an  automobile  by  a  street  car  heU  suflS- 
dent  to  take  the  question  of  tbe  company's  negligence  to  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  44,  Street  Railroads, 
H  251-257.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourteenth 
District 

Action  by  Allan  Lehman  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  apgeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Hollander  &  Bernheimer,  for  appellant 

William  E.  Weaver,  for  respondent 
lOTN.T.Sv— 36 
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PER  CURIAM.  Action  for  damage  to  plaintiff's  automobile 
through  defendant's  negligence.  The  plaintiff  was  proceeding  south 
oa  Madison  avenue  and  crossed  ISSth  street  to  the  south  side,  where  he 
turned  on  the  south-bound  trade,  and  ran  along  for  a  short  distance 
in  order  to  avoid  a  truck  standing  in  the  street  Just  as  he  was  leav- 
ing the  south-bound  track,  and  turning  again  off  the  trade  to  the  pave- 
ment, he  was  struck  in  the  rear  by  the  car  of  ihe  defendant,  which  had 
been  standing  still  on  tlie  north  side  of  125th  street.  The  complaint 
was  dismissed.  Under  the  dedsion  of  Bang  v.  N.  Y.  Q.  C.  Ry.  Co., 
113  App.  Div.  673,  99  N.  Y.  Supp.  946,  and  Central  Brewing  Co., 
49  Misc.  Rep.  623,  97  N.  Y.  Supp.  1025,  it  was  error  to  dismiss  the 
complaint    The  defendant  should  have  been  put  on  its  defense. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  me  event 


KNIOHT  V.  SHERWOOP. 

(Supreme  Court  Ai^late  Tema.    December  12,  1907.) 

Afpeai/— Retkbsai/— Obdebiro  New  Tbiai^Mattxbs  Not  Litioated. 

Where,  In  an  action  InvolTlzig  the  qneetlon  whether  certain  unpaid  tax 
asBeBsmenta  were  Incumbrances  on  propert7  conveyed  tqr  defendant  with 
covenant  against  Incumbrances,  a  certificate  of  sale  for  such  assessments. 
Introduced  as  evidence  that  the  property  was  sold  therefor  within  20 
years  after  the  assessments  became  due,  did  not  show  on  its  face  that  the 
property  described  therein  was  the  property  affected  by  the  covenants, 
and  such  question  was  not  litigated  on  the  trial.  Judgment  for  plalntUf 
will  be  reversed. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Margaret  Knight  against  William  Sherwood,  for  breadi 
of  covenant  against  incumbrances.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Dulon  &  Roe,  for  appellant. 

Saul  S.  Myers,  for  respondent 

BRUCE,  J.  The  defendant,  by  deed  dated  May  5,  1905,  conveyed 
to  the  plaintiff  a  lot  of  land  on  the  north  side  of  122d  street,  in  this 
city,  distant  261  feet  3  inches  west  of  Second  avenue.  He  covenanted 
that  the  premises  were  free  and  clear  of  incumbrances,  excepting  two 
mortgages.  It  is  conceded  that,  at  the  time  title  passed,  there  were 
two  unpaid  assessments  upon  the  property,  one  of  which -was  levied 
and  confirmed  March  28,  1838,  and  the  other  December  16, 1838.  On 
July  16,  1906,  the  plaintiff  paid  these  assessments,  amounting,  wjth  in- 
terest, to  $320.68.  The  defendant  contends  that  these  assessments 
ceased  to  be  a  lien  upon  the  premises  in  1858,  20  years  after  they  were 
levied.  The  plaintiff  vigorously  opposes  this  proposition,  but  maintains 
that,  even  if  this  were  sound,  it  is  not  applicable  here,  since  the  evi- 
dence establishes  that  the  premises  were  sold  at  a  corporation  sale  in 
1856  for  these  assessments,  2  years  prior  to  the  lapse  of  the  20  years. 

At  the  dose  of  the  evidence,  the  jury  was  withdrawn,  and  the  case 
submitted  to  the  court    The  court  found  that  the  premises  were  sold 
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in  1856  for  these  unpaic)  assessments,  and,  in  the  last  finding  of  fact, 
states  that  all  the  facts  found  were  admitted  by  the  defendant  in  open 
court.  The  defendant  excepted  to  the  court's  finding  that  all  the  facts 
were  admitted  by  him  in  open  court,  and  alsd  to  the  finding  that  the 
premises  were  sold  for  assessments  in  1856. 

We  are  unable  to  find  in  the  record  any  admission  of  this  sale.  The 
plaintiff  introduced  in  evidence  a  certificate  issued  by  the  Bureau  for 
the  Collection  of  Assessments  and  Arrears  of  Taxes  and  Assessments 
and  Water  Rents  to  establish  the  fact  that  the  premises  were  sold  on 
June  13,  1856,  and  this  certificate  was  received  without  objection.  The 
court  undoubtedly  assumed  that  it  was  conceded  by  the  defendant 
that  the  premises  described  in  the  certificate  were  the  premises  in  ques- 
tion. 

The  defendant  now  contends,  however,  that  it  does  not  appear  upon 
the  face  of  the  certificate  that  the  property  described  in  the  certificate 
is  the  property  described  in  the  complaint.  As  this  question  was  not 
litigated  upon  the  trial,  and  is  decisive  of  the  case,  we  are  of  the  opin- 
ion that  a  new  trial  should  be  had,  in  order  that  all  the  facts  with 
reference  to  this  sale  may  be  laid  before  the  court. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event   All  concur. 


ROSENTHAIi  T.  RIESSBR  et  al. 

(Supreme  Court,  Appellate  Term.    December  12,  lOOT.) 

CousTS— Municipal  CiouBis— Jubibdictioi?. 

Under  the  express  provisions  of  Municipal  Court  Act,  Laws  1902,  p. 
1533,  c.  680.  i  139,  tbe  Municipal  Court  la  without  jurlsdicUon  of  an  action 
on  a  wrlttoi  contract  of  conditional  sale  of  personal  property. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventli 
District 

Action  by  Joseph  Rosenthal  against  Eli  T.  Riesser  and  another. 
Judgment  for  plaintiff,  and  Riesser  appeals.  Reversed,  and  complaint 
dismissed  as  to  both  defendants. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Douglas  Armitage,  for  appellant 
Jacob  Newman,  for  respondent 

GUY,  J.  The  action  against  the  defendant  Rabinowitz  is  based  upon 
a  written  contract  for  conditional  sale  of  personal  property,  and  comes 
within  the  prohibition  of  section  139  of  the  Municipal  Court  Act,  Laws 
1902,  p.  1533,  c  580.  The  Municipal  Court  had  therefore  no  juris- 
diction of  this  cause  of  action  against  the  said  defendant  As  to  the 
defendant  Riesser,  there  is  an  entire  failure  of  proof  on  the  part  of 
the  plaintiff  as  to  any  act  on  the  part  of  said  defendant  constituting 
a  conversion  of  the  property  in  question,  and  positive  proof  by  said  de- 
fendant, corroborated  by  another  witness,  that  said  property  was  never 
in  the  possession  of  the  defendant  Riesser. 

The  judgment  is  therefore  reversed,  and  the  complaint  dismissed 
as  to  both  defendants,  with  costs  to  the  appellant  in  this  court  and  the 
court  below.    All  concur. 
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(56  Misc.  Rep.  650.) 

VAN  DEVEMTEB  y.  MORTIMER. 

(Supreme  Oonrt,  Appellate  Term.    December  12,  1907.) 

1.  EVIDENOB— FOBEIGII     JUDOMEMTS—AUTHBHTiaATION— STATUTES  —  OOHBTBITO- 

TION. 

Code  CIt.  Froc.  S§  952,  953,  proTldlng  that  a  copy  of  the  record  or 
other  judicial  proceedings  of  a  court  of  a  foreign  country  la  eyidence 
when  authenticated  by  the  attestation  of  the  clerk  of  the  court  with  the 
seal  of  the  court  affixed,  or  of  the  officer  In  whose  custody  the  record 
Is  legally  kept,  under  the  seal  of  bis  office,  relate  only  to  the  authen- 
tication of  copies  of  records  of  courts  of  foreign  conntrleSi 

2.  Sake. 

No  provision  Is  made  by  the  Code  of  Civil  Procedure  as  to  the  re- 
quirements for  admission  in  evidence  of  records  of  courts  of  other  states, 
the  procedure  relating  thereto  being  governed  by  the  Couatltntlcm  of  tbe 
United  States. 

3.  SaUS— COHBTITOTIOIfAI.   AND    STATDTOBT   PBOVIBIONS. 

Const  U.  S.  art  4. 1 1,  provides  that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records,  and  Judicial  proceedings  of  every 
other  state.  Rev,  St  U.  S.  §  905  [U.  S.  Comp.  St.  1901,  p.  677],  provides 
that  the  record  or  Judicial  proceedings  of  a  foreign  state  shall  be  proved 
by  the  attestation  of  the  clerk  and  seal  of  the  court  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  Judge,  cUef  Justice,  or  presiding 
magistrate  that  the  attestation  is  in  due  form.  Held,  in  an  action  in 
New  York  on  a  Judgment  rendered  in  an  action  brought  in  New  Jersey 
"In  a  court  for  the  trial  of  small  causes,"  and  tried  before  a  Justice  of  the 
peace  of  a  certain  named  county,  that  a  transmript  of  tbe  Judgm«it  sued 
on,  certified  by  the  clerk  of  the  county  named,  with  a  certiflcate  by  tbe 
Justice  of  the  common  pleas  court,  to  the  effect  that  the  attestation  was 
in  due  form  and  that  the  signature  of  the  county  clerk  was  genuine  and 
the  seal  of  the  common  pleas  court  attached,  was  not  a  compliance  wltli 
the  statutory  requirement  so  as  to  render  the  record  admissible. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  William  Van  Deventer  against  John  Mortimer,  on  a 
foreign  judgment  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

B.  C.  Chetwood,  for  appellant 

GUY,  J.  This  is  an  appeal  from  a  judgment,  dismissing  the  com- 
plaint in  an  action  brought  on  a  foreign  judgment,  recovered  in  a 
"court  for  the  trial  of  small  causes,"  tried  before  a  justice  of  the  peace, 
in  the  county  of  Monmouth,  state  of  New  Jersey. 

A  transcript  of  said  judgment,  certified  by  the  clerk  of  that  county 
and  of  the  common  pleas  court,  with  a  certificate  by  a  justice  of  the 
common  pleas  court,  and  the  seal  of  said  court  attached,  was  offered 
in  evidence  by  the  plaintiff  and  was  excluded  upon  the  ground  tliat 
it  did  not  comply  with  the  provisions  of  section  949  of  tfie  Code  of 
Civil  Procedure,  which  provides  the  manner  in  which  a  transcript  from 
the  docket  book  of  a  justice  of  the  peace  within  an  adjoining  state 
of  a  judgment  rendered  by  him  *  *  *  shall  be  authenticated. 
Appellant  contends  that  the  transcript  was  competent  evidence  under 
sections  952  and  953  of  the  Code,  which  provide  that  a  copy  of  a 
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record  or  other  judicial  proceeding  of  a  court  of  a  foreign  country 
is  evidence,  when  authenticated  by  the  attestation  of  the  clerk  of 
the  court  with  the  seal  of  the  court  affixed,  or  of  the  officer  in 
whose  custody  the  record  is  legally  kept,  under  the  seal  of  his  office. 
In  Trebilcox  v.  McAlpine,  46  Hun,  469-471,  it  is  held  "that  sections 
962  and  953  of  the  Code  of  Civil  Procedure  relate  only  to  the  authen- 
tication of  copies  of  records,  etc.,  of  courts  of  foreign  countries.  The 
Code  contains  no  provision  as  to  the  records  of  courts  of  other  states 
in  this  country.  Provisions  for  these  are  contained  in  the  Constitution 
and  statutes  of  the  United  States."  Section  1,  art.  4,  Const.  U.  S.,  pro- 
vides :  "Full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state,"  and  sec- 
tion 905  of  the  United  States  statutes  [U.  S.  Comp.  St.  1901,  p.  677] 
provides  the  manner  in  which  such  acts,  records,  and  proceedings  shall 
be  proved. 

The  record  offered  in  evidence  by  plaintiff  would  be  competent  evi- 
dence, if  authenticated  in  the  manner  provided  by  the  United  States 
statute,  but  it  has  not  been  so  authenticated.  The  statute  provides  that 
the  record  or  judicial  proceeding  shall  be  proved  "by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  judge,  chief  justice,  or  presiding  mag- 
istrate that  the  attestation  is  in  due  form."  The  action  in  New  Jer- 
sey, as  appears  from  the  record,  was  brought  in  a  "court  for  the  trial 
of  small  causes,"  and  tried  before  a  justice  of  the  peace,  and  the  judg- 
ment roll  was  certified  by  said  justice.  But  the  clerk's  certificate  is 
made  by  the  county  clerk  of  the  county  of  Monmouth,  not  by  the 
clerk  of  the  trial  court,  the  seal  attached  is  the  seal  of  the  common  pleas 
court,  and  the  certificate  of  the  justice  of  the  common  pleas  court  is 
solely  to  the  effect  that  the  attestation  is  in  due  form  and  that  the  sig- 
nature of  said  county  clerk  is  genuine. 

No  statute  of  the  state  of  New  Jersey  was  introduced  in  jiny  way 
connecting  the  common  pleas  court  or  the  justice  thereof  or  the  county 
clerk  with  the  proceedings  in  the  "court  for  the  trial  of  small  causes, 
or  with  proceedings  before  a  justice  of  the  peace.  The  United  States 
statute  contemplates  a  certificate  by  the  clerk  of  the  court  in  which  the 
action  was  tried,  and  a  certificate  by  the  judge  of  such  court  that  th$ 
attestation  is  in  due  form. 

In  the  absence  of  such  authentication,  the  record  was  properly  ex- 
cluded. 

Judgment  affirmed,  without  costs.    All  concur. 


(56  Misc.  Rep.  680.) 

McENROB  V.  TATLOB. 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

Mastxb  and  Skbvart— Irjitbiks  to  Third  Persons— Axtthobitt  o7  Skbvant. 
Where  plaintiff  was  Injured  by  defendant's  automobile,  operated  by  de- 
fendant's chauffeur,  but  defendant  testified  that  the  chauffeur  was  act- 
ing without  his  authority  and  against  his  express  commands,  failure  of 
defendant  at  the  time  he  was  served  with  summons  and  complaint  to 
deny  that  tiie  chauffeur  was  acting  at  the  time  of  the  accident  as  his  em- 
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ployS  and  In  the  performance  of  duties  for  him,  conid  not  be  considered 
as  proof  tbat  the  agent  had  authority. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  John  McEnroe  against  Moses  Taylor.  Frcwn  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  FORD,  JJ. 

Frank  V.  Johnson  (Allan  E.  Brosmith,  of  counsel),  for  appellant. 
John  C.  Coleman,  for  respondent 

PER  CURIAM.  It  is  undisputed  that  plaintiff  was  struck  by  de- 
fendant's automobile  while  being  run  or  operated  by  defendant's  chauf- 
feur. The  defendant  testifies  that  the  diauffeur  was  acting  without 
his  authority  and  against  his  express  command.  The  chauffeur  was 
not  produced  at  the  trial;  his  absence,  however,  being  explained. 
There  is  evidence  that  the  defendant  failed  to  deny  the  authority  of 
the  chauffeur  when  served  with  the  summons  and  complaint 

The  court  charged  the  jury  that  the  failure  of  the  defendant  at  the 
time  he  was  served  with  the  summons  and  complaint  to  deny  that  the 
chauffeur  was  acting  at  the  time  of  the  accident  as  the  employ^  of  the 
defendant,  and  in  the  performance  of  duties  for  the  defendant,  "may 
be  considered  as  proof  that  the  agent  had  authority,"  to  which  excep- 
tion was  taken.  In  so  charging  the  jury,  the  court  committed  error 
prejudicial  to  the  defendant. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


CEBBBIiLI  T.  FRANKLIN  CX>NTRACTINO  CO. 

(Snprone  Court,  Appellate  Twin.    December  12,  1907.) 

CouBTs— Municipal  Ooxtbtb— Sbt-Off  and  CotritTSBOLAiic— Surt  bt  Absionex. 
Under  Municipal  Oonrt  Act,  Laws  1902,  p.  1539,  c.  5S0,  8  152,  subd.  3. 
the  counterclaim  can  only  be  allowed  to  an  amount  equalling  the-demand, 
in  an  aetlou  on  a  demand  by  an  assignee  thereof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Antonio  Cebrelli  against  the  Franklin  Contracting  Com- 
pany. From  a  judgment  for  defendant  for  the  full  amount  of  his 
counterclaim,  plaintiff  appeals.     Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Sigmund  Wechsler,  for  appellant 
Henry  W.  Jessup,  for  respKindent 

PER  CURIAM.  Upon  the  trial  of  this  action  the  complaint  was 
dismissed,  and  the  defendant,  who  had  interposed  a  counterclaim,  was 
given  a  judgment  against  the  plaintiff  for  the  full  amount  of  such 
counterclaim.  An  examination  of  the  record  fully  justifies  the  finding 
of  the  court  below  in  its  dismissal  of  the  complaint,  but  as  the  plaintiff 
is  the  assignee  of  the  demand  sued  upon,  no  affirmative  judgment  could 
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be  g^ven  against  him.  The  counterclaim  could  only  be  allowed  to  an 
amount  equalling  the  plaintiff's  daim.  Municipal  Court  Act,  Laws 
1902,  p.  1639,  c  680,  §  152,  subd.  3.  The  judgment  rendered  should 
have  been  for  the  defendant.  Brown  v.  Coleman,  55  Hun,  601,  8  N. 
Y.  Supp.  808. 

Judgment  modified  by  directing  that  the  same  be  rendered  for  the 
defendant  in  the  court  below,  with  appropriate  costs  in  that  court,  and, 
as  modified,  afiSrmed,  without  costs  of  this  appeal  to  either  party. 


In  re  CITY  OF  NEW  YORK, 

In  re  COMMISSIONERS  OF  DOCKS. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1007.) 

L  BiaNEitT  Domain— CouFKNSATiON—AWABD—SuFTiciisRor. 

An  award  of  $800,000  for  land  and  bulUiead  rights  acquired  by  a 
mnnldpality,  which  produced  to  the  owner  a  net  Income  of  $48,000  a 
year,  is  Inadequate,  aa  the  value  of  the  lands  should  be  measured  by  the 
net  income. 

2l  Sahk— BKnmnrs. 

In  fixing  tbe  award  to  be  paid  for  lands  used  for  buslnem  purposes, 
which  are  leased  by  the  owner,  the  benefits  accruing  to  remaining  prop- 
erty from  the  improvements  are  properly  considered. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  18,  Eminent  Domain, 
i  378.] 

3.    SAICB— EUEUKNTS    OF   DaKAOK. 

Where  land  in  connection  with  icertain  gas  mains  is  taken  for  a  public 
improvement,  the  revocation  of  the  license  granted  by  the  city  to  lay 
such  mains  is  no  ground  for  an  award  of  damages. 

■ft.  SAMX— COnSKQITBHTIAI.  Dakaobb. 

Where  land  is  taken  for  public  use,  tbe  conunissloners  are  not  au- 
thorized to  go  ontside  of  the  area  of  tbe  Improvement  and  award  conse- 
quential damages  to  lands  embraced  therein. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  18,  Eminent  Domain. 
H  237,  288,  289-244.] 

S.  Sauk— RxpoxT  of  Ooioassioims. 

In  condemning  cortain  lands  and  bulkhead  rights,  it  Is  unnecessary  that 
the  report  of  the  commlBsioners  should  state  the  additional  value  they 
give  the  lands  by  reason  of  such  rights,  where  they  report  tliat  they  con- 
sidered the  same  and  increased  tbe  value  of  the  land  taken  therefor. 

In  the  matter  of  the  application  of  the  city  of  New  York,  acting  by 
the  commissioners  of  docks,  for  the  acquisition  of  certain  lands  be- 
tween Fifteenth  and  Eighteenth  streets.  Tenth  avenue,  and  the  North 
river.    Motion  to  confirm  report  of  commissioners  of  estimate  denied. 

Charles  D.  Olendorf,  for  city  of  New  York. 

John  M.  Bowers,  for  claimant  estate  of  Bradish  Johnson. 

John  A.  Garver  and  Carl  A.  Mead,  for  claimant  Consolidated  Gas 
Company. 

BISCHOFF,  J.  The  award  for  parcels  Nos.  1  and  2  in  this  pro- 
ceeding involves  an  inconsistency  which  requires  that  the  report  be 
sent  back  to  the  commissioners  for  further  consideration.  These  par- 
cels comprised  the  larger  part  of  the  block  bounded  by  Fifteenth  and 
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Sixteenth  streets.  Tenth  avenue,  and  the  North  river;  and  the  whole 
block  was  in  single  ownership  of  the  estate  of  Bradish  Johnson,  a  cor- 
poration, and  leased  to  the  Central  Railroad  of  New  Jersey  for  the 
!)urposes  of  a  freightyard,  at  a  net  annual  rent  of  $56,000  under  a 
ease,  made  in  the  year  1892,  to  endure  for  21  years.  The  commis- 
sioners have  awarded  to  the  owner  for  the  land  and  bulkhead  rights 
taken  the  sum  of  $752,000,  and  to  the  tenant  $48,000,  and  have  ap- 
portioned the  rent  of  the  land  not  taken  in  the  sum  of  $12,000  per  an- 
num. 

The  gross  award  for  all  interests  in  these  parcels  is  thus  $800,000 ; 
and,  if  the  lease  was  a  fair  measure  of  the  value  of  the  land,  the  ap- 
portionment of  rent  discloses  that  the  tenant  had  agfreed  to  pay  $43,000 
a  year  net  for  the  land  taken.  Thus  a  value  of  over  $1,000,000  is  in- 
dicated, at  the  ordinary  investment  rate,  which  measures  the  value  of 
the  land  under  a  lease  of  this  character,  and  the  award  of  $800,000 
would  appear,  upon  this  basis,  to  be  quite  inadequate.    There  was  ex- 

Eert  evidence,  however,  that  the  rent  reserved  in  the  Ifease  was  too 
igh ;  and,  while  this  proof  was  not  of  a  very  satisfactory  character, 
it  may  be  that  it  could  suffice  for  acceptance  by  the  commissioners 
without  disapproval  by  the  court,  in  view  of  the  court's  limited  power 
to  review  the  evidence  in  these  proceedings,  but  if,  upon  this  theory, 
the  award  to  the  owner  may  be  deemed  adequate,  the  tenant  must  nec- 
essarily have  made  a  very  bad  bargain  and  was  benefited  by  being  re- 
lieved of  the  greater  part  of  its  burden.  But  the  tenant  has  been 
awarded  $48,000 ;  and,  since  an  allowance  for  fixtures  could  not,  upon 
the  evidence,  have  well  exceeded  $20,000,  it  is  clear  that  a  large  sum 
has  been  allowed  for  the  loss  of  the  lease.  It  is  impossible  to  say  that 
the  tenant  was  damaged  if  the  rent  reserved  was  too  high  for  this  class 
of  property;  and  if  it  was  not  too  high,  the  owner's  award  is  inade- 
quate by  some  $200,000,  an  amount  which,  in  no  possible  aspect  of 
the  proof,  could  be  applied  as  an  offset  for  benefit  to  the  remaining 
property. 

The  award  to  the  Consolidated  Gas  Company,  the  owner  of  adja- 
cent property,  is  to  some  degree  involved,  since,  while  the  character  of 
the  parcels  is  not  the  same,  in  the  uses  to  which  they  may  be  put,  the 
value  of  one  parcel  bears  upon  the  value  of  the  other  because  of  their 
similarity  of  situation,  and  tiierefore  the  awards  as  to  all  parcels  should 
be  reconsidered. 

Certain  objections,  which  have  been  presented,  may  properly  be  pass- 
ed upon  at  the  present  time,  notwithstanding  that  the  report,  as  it 
stands,  cannot  be  confirmed.  The  contention  that  benefits  should  be 
eliminated  in  the  fixing  of  awards  is  met  by  the  recent  decision  of  the 
Appellate  Division  in  Matter  of  North  River  between  West  Eighteenth 
and  West  Twenty-Third  streets,  118  App.  Div.  865,  105  N.  Y.  Supp. 
750,  and  the  benefits  accruing  from  the  improvement  were  thus  prop- 
erly considered  by  the  commissioners. 

The  Consolidated  Gas  Company  objects  to  the  disallowance  of  com- 
pensation for  damages  suffered  by  it  through  the  lessened  value  of 
Its  equipment  in  the  streets  of  the  city  by  reason  of  the  taking  of  its 
gas  tanks  in  this  proceeding,  the  property  referred  to  being  in  the 
form  of  gas  mains  laid  in  the  city  streets  and  fed  by  these  tiuiks.    If 
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these  inains  were  laid  in  the  streets  under  a  license  frmn  the  city 
merely,  the  claimant  necessarily  would  be  at  the  risk  of  bein^  required 
to  remove  the  property  or  to  change  its  position  when  public  conven- 
ience demanded  it.  (Matter  of  Deering,  93  N.  Y.  361),  and  the  bring- 
ing of  this  proceeding  would  serve  in  effect  as  the  revocation  of  a 
license  by  the  city,  so  far  as  it  was  revocable  (Kingsland  v.  Mayor,  110 
N.  Y.  569,  18  N.  E.  436) ;  but  it  is  claimed  that  the  right  to  lay  these 
mains  in  the  streets  existed  by  virtue  of  the  claimant's  charter,  and  that 
the  city  was  not  in  a  position  to  interfere  with  the  rights  so  acquired. 
This  contention  I  take  to  be  untenable.  The  origin  of  the  claim  to  a 
right  to  lay  gas  mains  in  the  streets,  so  far  as  a  right  is  deemed  to  have 
accrued  to  this  claimant,  is  a  certain  franchise  granted  to  the  Munic- 
ipal Gas  Light  Company  by  the  city  on  March  22,  1877.  The  Mu- 
nicipal Gas  Light  Company  was  one  of  the  constituent  companies  of 
the  claimant  corporation,  but  the  franchise  referred  to  contained  the 
following  provision: 

"Neither  said  permlaalim  nor  any  right  conferred  on  aald  company  by  eald 
resolution  shall  be  assigned  or  transferred  without  the  previous  consent  of  the 
common  council." 

Upon  the  consolidation  which  took  place  and  which  resulted  in  the 
formation  of  the  claimant,  the  Consolidated  Gas  Oxnpany,  under  chap- 
ter 367,  p.  448,  Law^s  1884,  such  rights  as  were  possessed  by  the  con- 
stituent companies  passed  to  the  corporation  thus  formed,  but  no 
greater  ^rights  were  acquired  than  were  originally  possessed;  and, 
failing  the  consent  of  the  common  council,  there  appears  to  have  been 
no  warrant  in  law  for  this  claimant's  maintenance  of  the  gas  mains  in 
the  streets.  In  this  view,  the  claimant  took  no  rights  in  the  matter 
which  could  survive  the  city's  determination  to  revoke  the  permission 
deemed  to  have  been  granted  to  the  Municipal  Gas  Light  Company  to 
lay  the  mains,  and  there  was  no  damage  which  could  be  made  the  sub- 
ject of  compensation  in  this  proceeding  because  of  the  diminution  in 
the  value  of  the  property  thus  placed  m  the  streets.  Again,  it  would 
a|q)ear  that  the  commissioners  had  no  authority  to  award  damages 
for  property  not  embraced  within  the  area  of  the  improvement.  The 
matter  is  regulated  by  section  822  of  the  charter,  which  limits  the 
award  of  damages  to  compensation  for  the  property  taken,  and  does 
not  appear  to  include,  by  inference,  consequential  injury  to  the  busi- 
ness of  the  owner  elsewhere  in  the  city  by  reason  of  the  taking  of 
the  land. 

The  objection  that  the  commissioners  failed  to  make  an  allowance 
for  "plottage" — a  supposed  enhancement  of  value  by  reason  of  the 
fact  that  the  parcels,  of  which  this  claimant  was  the  owner,  were  in  a 
single  ownership — is  met  in  the  finding  of  the  commissioners  that  as  a 
matter  of  fact  in  these  instances  no  such  added  value  did  exist.  The 
question  whether  or  not  "plottage"  is  an  element  of  value  depends 
necessarily  upon  the  evidence  of  the  particular  circumstances  sur- 
rounding the  use  of  the  property  and  its  situation,  and  there  is  no  rule 
of  law  Siat  "plottage,"  taken  alone,  must  have  a  value  in  every  case. 

It  is  also  objected  by  both  claimants  that  the  commissioners  refused 
to  state  what  additional  value  was  given  to  the  land  because  of  the 
fact  that  the  land  and  the  bulkhead  rights  belonged,  in  each  instance, 
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to  the  same  claimant.  The  report  contains  the  statement  that  the  com- 
missioners have  been  taken  into  consideration  and  account  the  fact 
that  the  ownership  of  the  bulkhead  and  bulkhead  rights  and  the  lands 
immediately  adjacent  were  in  the  same  owners,  and  have  found  that 
this  fact  increases  the  value  of  the  land  taken,  and  have  included  such 
increase  in  value  in  their  awards.  This  statement  appears  to  be  all 
that  can  properly  be  required  within  the  ruling  of  Board  of  Water 
Commissioners  v.  Shutts,  25  App.  Div.  22,  49  N.  Y.  Supp,  319. 

For  the  reasons  stated,  the  motion  to  confirm  the  report  is  denied, 
and  the  report  will  be  sent  back  to  the  commissioners  for  further  con- 
sideration of  the  awards  made. 

Motion  denied  and  report  sent  back. 


HBRZIG  V.  BLUMBNEROHN  et  aL 
(Snprone  Court,  Appellate  Division,  Pint  D^artment    December  8,  190T.) 

ElASDIiOBD    AND    TEHARI^LeASIB— COTENART    AOAINST    ASSIORKENTa— BkKACB. 

Plaintiff  leased  certain  premises  to  defendant  B.  tor  a  term  of  years  com- 
mencing July  1,  1007,  at  12  o'clock  noon,  and  ending  at  the  same  tiour  on 
October  1,  1920.  The  lease  contained  a  covenant  against  aasignments 
without  the  lessor's  written  consent,  and  reserved  to  the  lessor  the  right 
to  re-enter  for  breach  thereof.  Before  the  conunencement  of  the  lessee's 
term,  and  without  the  lessor's  consent,  the  lessee  leased  the  same  premi- 
ses to  defendant  C.  for  the  same  term  at  the  same  rent  by  a  lease  wlilcb, 
except  for  the  date  and  names  of  the  parties,  was  a  precise  copy  of  the 
original  lease.  Held,  that  such  second  lease,  though  containing  a  cove- 
nant that  the  lessee  should  surrender  on  the  last  day  of  the  term,  and 
reserving  to  B.  the  right  of  re-entry  for  condition  broken,  constituted  an 
asBlgnmoit  of  the  original  lease,  and  not  a  sublease,  and  was  therefore 
a  breach  of  the  covenant  against  assignment  in  the  original  lease. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  S2,  landlord  and 
Ttmnt,  i  228.] 

Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term. 

Suit  by  Joseph  Herzig  against  Siegfried  Blumenkrohn  and  anotiier 
impleaded,  etc.  From  an  interlocutory  judgment  overruling  a  demur- 
rer of  defendant  Blumenkrohn  to  the  complaint,  the  impleaded  defend- 
ants appeal.    Affirmed  with  leave  to  withdraw  demurrer  and  answer. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, HOUGHTON,  and  SCOTT,  JJ. 

William  M.  Seabury,  for  appellant 
Louis  Marshall,  for  respondent. 
George  A.  Strong,  for  defendant  Crystal 

SCOTT,  J.  The  defendant  Blumenkrohn  appeals  from  an  inter- 
locutory decree  overruling  his  demurrer  to  the  complaint  The  facts 
are  simple.  The  plaintiff  held  a  leasehold  estate  in  certain  premises 
in  the  city  of  New  York.  On  July  19,  1905,  he  leased  the  premises 
to  the  appellant  Blumenkrohn  for  a  term  of  years  to  commence  on 
July  1,  1907,  at  12  o'clock  noon,  and  to  end  on  October  1, 1920,  also  at 
12  o'clock  noon,  the  lease  being  duly  recorded  on  April  30, 1906.    This 
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lease  contained  a  provision  that  "the  lessee  further  covenants  not  to 
assign  this  lease  without  the  lessor's  written  consent."  The  lease  also 
reserved  to  the  lessor,  plaintiff  herein,  the  right  to  re-enter  upon 
default  by  the  lessee  witfi  respect  to  any  of  the  covenants  by  him  to 
be  performed.  On  May  16,  1906,  and  hence  before  his  own  term  was 
to  commence,  the  appellant  Blumenkrohn,  without  consent  of  plaintiff, 
leased  the  same  premises  to  the  defendant  Crystal  for  the  same  term 
as  was  conveyed  by  the  lease  from  plaintiff  to  Blumenkrohn  for  the 
same  rent  by  a  lease  which,  except  for  the  date  and  the  names  of  the 
lessor  and  lessee,  was  a  precise  copy  of  the  former  lease  from  plain- 
tiff to  Blumenkrohn.  The  plaintiff,  upon  ascertaining  the  fact  of  the 
lease  from  Blumenkrohn  to  Crystal,  and  befofe  the  date  for  the  com- 
mencement of  the  term  fixed  by  either  lease,  commenced  this  action 
to  have  the  leases  declared  void,  a^sertin^^  that,  both  having  been  re- 
corded, they  constitute  a  cloud  upon  his  title.  His  position  is  that  the 
instrument  executed  by  Blumenkrohn  to  Crystal,  although  in  form  a 
lease,  was  in  fact  and  law  an  assignment  to  Crystal  of  plaintiff's  lease 
to  Blumenkrohn  and  that  thereby  Blumenkrohn  violated  his  covenant 
not  to  assign,  and  he  alleges  that  he  has  exercised  his  option  to  cancel 
the  lease  for  such  violation,  and  has  so  notified  both  defendants. 

The  sole  question  presented  therefore  is  whether  or  not  the  instru- 
ment executed  by  Blimienkrohn  to  Crystal  is  a  sublease  or  an  assign- 
ment. The  distinction  between  a  sublease  and  an  assignment  of  the 
original  lease  has  been  the  cause  of  much  discussion,  and  of  some 
apparent,  rather  than  real,  difference  of  opinion.  It  is  quite  well  set- 
tled however  that  it  is  immaterial  what  form  of  instrument  is  used, 
■or  whether  on  its  face  it  purports  to  be  a  sublease  or  merely  the 
assignment  of  a  lease.  The  essential  distinction  between  a  sublease 
and  an  assignment  lies  in  the  extent  to  which  the  original  lessee  has 
parted  witii  his  interest.  If  he  has  parted  with  his  entire  interest,  he 
has  made  an  assignment.  If  he  has  retained  a  reversion  in  himself,  he 
has  made  a  sublease.  WoodhuU  v.  Rosenthal,  61  N.  Y.  391 ;  Stewart  v. 
Long  Island  R,  R.  Co.,  102  N.  Y.  607,  8  N.  E.  200,  65  Am.  Rep  844. 
In  the  desire  to  avoid  forfeitures,  the  courts  have  been  astute  to  dis- 
■cover  in  instruments  asserted  to  be  assignments  features  which  implied 
some  reservation  sufficient  to  justify  a  finding  that  the  original  lessee 
had  reserved  to  himself  some  portion  of  the  term.  Thus,  when  the  in- 
strument, although  it  disposed  of  the  whole  term,  contained  a  cove- 
nant on  tile  part  of  the  second  lessee  to  surrender  to  the  original  lessee 
on  the  last  day  of  the  term,  it  was  considered  that  there  had  been  re- 
served a  reversion  of  a  part  of  the  last  day  of  the  term,  and  hence 
the  instrument  was  deemed  a  sublease  and  not  an  Assignment.  Post 
V.  Kearney,  2  N.  Y.  394,  51  Am.  Rep.  303.  In  the  present  case  the 
instrument  executed  by  Blumenkrohn  to  Crystal  is,  as  has  been  said, 
identical  in  its  language  with  the  lease  executed  by  plaintiff  to  Blumen- 
krohn. It  covers  the  same  premises,  is  for  the  same  term,  at  the  same 
rent,  payable  oa  the  same  days,  and  contains  identical  ccmditions  and 
-covenants.  No  such  reservation  can  be  spelled  out  of  it  as  was  found 
in  Post  V.  Kearney,  supra,  for  there  the  only  provision  as  to  the  end 
of  the  term  was  that  it  should  be  on  a  certain  day,  and  the  covenant 
as  to  surrender  was  that  the  sublessee  should  surrender  to  the  original 
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lessee.  In  the  present  case  the  end  of  the  time  is  fixed  at  a  particular 
minute  in  a  day,  to  wit,  at  12  o'clock  noon  on  the  1st  day  of  October, 
1920,  and  Crystal's  covenant  to  surrender  at  the  end  of  the  term  is 
not  that  he  will  surrender  the  premises  to  Blumenkrohn,  but  that  "he 
shall  quit  and  surrender  said  premises  in  good  condition,  reasonable 
wear  and  tear  excepted."  This  must  be  taken  to  mean  that  he  will 
surrender  possession  to  whomsoever  shall  at  the  end  of  the  term  be  en- 
titled to  demand  it,  and  that  person  cannot  be  Blumenkrohn,  because 
his  right  to  possession  will  terminate  under  his  lease  from  plaintiff  at 
the  very  moment  that  Crystal's  term  ends  and  the  obligation  to  sur- 
render becomes  operative.  It  is  clear,  therefore,  that  Blumenkrohn 
has  not  reserved  to  himself  any  part  of  the  term  at  its  end.  The  only 
possible  feature  of  the  case  upon  which  a  contention  can  be  based 
that  the  instrument  was  a  sublease  and  not  an  assignment  is  that  the 
instrument  contains  the  customary  clause  reserving  to  Blumenkrohn 
the  right  of  re-entry  for  condition  broken,  and  it  is  upon  this  fact  that 
the  appellant  chiefly  relies.  It  is  not  to  be  disputed  that  there  are  to 
be  found  cases  of  high  authority  in  which  it  has  been  said  that  the 
reservation  of  such  a  right  of  re-entry  imparts  to  the  instrument  con- 
taining it  the  character  of  a  sublease,  rather  than  that  of  an  assign- 
ment; but  the  better  opinion,  as  we  ccmsider,  is  that  the  reservation 
of  such  a  right  alone  is  not  sufficient  to  produce  such  a  result.  The 
principal  authority  in  this  state  for  the  proposition  contended  for  by 
appellant  is  Collins  v.  Hasbrouck,  66  N.  Y.  162,  16  Am.  Rep.  407, 
wherein  Judge  Folger  says,  "And  again,  if  there  be  a  right  reserved  to 
the  lessor  to  re-enter  for  breach  of  conditions,  this  makes  a  sublease," 
and  he  cites  as  authority  for  this  Doe  ex  dem.  v.  Bateman,  2  Bam.  & 
Ad.  168.  Whether  this  case  fully  supports  the  rule  for  whidi  it  is  cited 
may  be  doubted.  See  di&senting  opinion  of  Finch,  J.,  in  Stewart  v. 
Long  Island  R.  R.,  102  N.  Y.  618,  8  N.  E.  200,  65  Am.  Rep.  844.  It 
is  certain  that  Collins  v.  Hasbrouck  is  not  authority  for  the  proposi- 
tion that  the  reservation  of  the  right  of  re-entry  for  condition  broken 
alone  characterized  the  instrument  as  a  sublease,  for  there  were  many 
other  features  of  the  instrument  then  before  the  court  which  went 
to  fix  its  character  as  a  sublease.  It  was  in  the  form  of  a  lease,  it  re- 
served to  the  original  lessees  rent  at  a  new  rate  and  at  a  new  time 
of  payment,  and  provided  for  a  surrender  to  the  original  lessees  at  the 
expiration  of  the  term,  and,  finally,  although  the  covenant  in  the  origi- 
nal lease  from  plaintiff  was  against  subletting,  and  the  -court  found  that 
the  covenant  had  been  broken  and  a  sublease  made,  the  decision  went 
against  the  plaintiff  because  the  court  found  that  he  had  waived  the  for- 
feiture. In  Ganson  v.  Tifft,  71  N.  Y.  48,  the  court  followed  Collins 
V.  Hasbrouck,  but  laid  especial  stress  upon  the  fact,  present  in  both 
cases,  that  the  sublease  contained  a  covenant  for  surrender  to  the  origi- 
nal lessee  at  the  end  of  the  term.  This  case  therefore  cannot  be  success- 
fully cited,  for  the  proposition  that  the  reservation  of  a  right  to  re- 
enter for  condition  broken  alone  fixes  the  character  of  an  instrument 
as  a  sublease.  On  the  other  hand,  there  are  many  authorities  for  the 
proposition  that  such  a  reservation  alone,  without  any  other  reserva- 
tion of  a  part  of  the  term  does  not  make  an  instrument  a  sublease 
which,  otherwise,  would  be  an  assignment    This  is  the  rule  stated  in 
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Woodhul  V.  Rosenthal,  61  N.  Y.  382,  wherein  Commissioner  Dwight 
cites  Bacon's  Abridgement  as  follows: 

"Where  tbe  whole  term  la  made  over  by  the  lessee,  although  In  the  deed 
tj  which  that  Is  done  the  rent  and  power  of  re-entry  for  nonpayment  are 
reeerred  to  him  and  not  to  the  original  lessor,  this  is  an  assignment  and 
not  an  underlease,  •  •  •  and  this  although  new  covenants  are  Intro- 
duced In  the  assignment."    Bacon's  Abr.  Leases,  1,  8. 

The  question  was  treated  with  his  usual  thoroughness  and  clarity 
by  Judge  Rapallo  in  Stewart  v.  Long  Island  R.  R.  Co.,  108  N.  Y. 
607,  8  N.  E.  200,  66  Am.  Rep.  844.    Speaking  of  cases  like  the  pres-^ 
ent,  where  the  question  has  ansen  between  the  transferee  and  the  orig- 
inal landlord,  he  said : 

"In  the  latter  class  of  cases  the  rule  is  well  settled  that  if  the  lessee 
parts  with  his  whole  term  or  Interest  as  lessee,  or  makes  a  lease  for  a  period 
exceeding  his  whole  term,  It  will,  as  to  the  landlord,  amount  to  an  assignment 
of  the  lease,  and  tbe  essence  of  tbe  Instrument  as  an  assignment  will  not  be 
destroyed  by  its  reserving  a  new  rent  to  the  lessor  with  power  of  re-entering 
for  nonpayment;  nor  by  its  assuming  by  the  use  of  the  word  'demise'  or  other- 
wise the  character  of  a  sublease.  •  •  •  The  fact  that  the  lease  to  the 
defendant  reserves  a  different  rent  from  that  reserved  in  the  original  lease, 
with  a  clause  for  re-entry,  cannot  affect  the  question  between  the  parties 
to  tbe  present  controversy  of  its  oi)eratlng  In  law  as  an  assignment  of  the 
term.  These  points  were  expressly  adjudicated  in  the  case  of  Doe  v.  Bate- 
man,  2  Bam.  &  Adol.  168,  and  Wollaston  v.  Hakewell,  3  Scotf  s  N.  B.  616." 

In  commenting  upon  Collins  v.  Hasbrouck,  Judge  Rapallo  points 
out  that,  in  view  of  the  result  reached  on  the  question  of  waiver,  the 
discussion  of  the  eflfect  of  the  reservation  of  the  right  to  re-enter  for 
c(»idition  broken  had  been  irrelevant,  and  again  states  what  we  deem 
to  be  the  true  rule — citing  a  great  number  of  authorities  in  support  of 
his  position.  To  the  same  effect  are  the  textwriters  and  a  number  of 
well-considered  opinions  in  other  jurisdictions.  Sexton  v.  Chicago 
Storage  Co.,  129  lU.  318,  21  N.  E.  920,  16  Am.  St.  Rep.  274;  Craig  v. 
Summers,  47  Minn.  189,  49  N.  W.  742,  15  L.  R.  A.  236.  "So  the 
right  of  re-entry  is  not  an  estate  or  interest  in  the  land,  nor  does  it  im- 
ply a  reservation  of  a  reversion.  It  is  a  mere  chose  in  action.  When 
enforced  the  grantor  is  in  through  the  breach  of  the  conditions,  and 
not  by  the  reverter."  Tiedeman,  Real  Prop.  §  277.  "An  assignment 
as  contradistinguished  from  a  sublease  signifies  a  parting  with  the 
whole  term :  and  whenever  the  whole  term  is  made  over  by  the  lessee, 
although  in  the  deed  by  which  that  is  done  the  rent  and  a  power  of 
re-entry  are  reserved  to  himself,  yet  the  instrument  amounts  to  an  as- 
signment and  not  a  sublease."  Wood,  Land.  &  Tenant  (Am.  Ed.)  vol. 
1,  §  258.  To  the  same  effect  are  Taylor,  Land.  &  Tenant,  vol.  1,  §  16, 
and  Washburn,  Real  Prop.  (2d  Ed.)  vol.  1,  §§  451-474. 

To  sum  up,  therefore,  the  instrument  executed  by  Blumenkrohn  to 
Crystal  conveyed  the  whole  term  without  the  reservation  of  any  rever- 
sion or  reversionary  interest,  except  the  right  to  re-enter  for  condi- 
tion broken.  This  right  of  re-entry  did  not  amount  to  or  imply  a  res- 
ervation of  any  reversion  in  the  term  or  of  any  interest  in  the  land, 
but  merely  of  a  chose  in  action  in  case  of  a  breach  of  covenant.  The 
instrument,  therefore,  although  in  form  a  lease,  was  in  legal  effect 
an  assignment  of  the  lease  from  plaintiff,  and,  having  been  made  with- 
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out  his  consent,  was  a  breach  of  the  covenant  against  assignments,  and 
entitled  the  plaintiff  to  enforce  a  forfeiture  of  the  original  lease. 

The  judgment  must  be  affirmed,  with  costs,  with  leave  to  appellant 
to  withdraw  his  demurrer  and  answer  within  20  days  on  payment  of 
costs  in  this  court  and  in  tfie  court  below.  All  concur,  except  INGRA- 
HAM,  J.,  who  dissents. 

INGRAHAM,  J.  (dissenting).  There  is  not  entire  accord  in  the 
cases  which  have  discussed  the  question  that  is  presented  in  this  case, 
which  seems  to  have  arisen  from  the  different  aspect  in  which  the 
question  has  been  presented,  as  a  more  stringent  rule  has  been  applied 
when  it  was  sought  to  construe  an  instrument  which  was  in  form  a 
sublease  of  the  premises  as  an  assignment  of  the  lease  where  the  orig- 
inal lessor  claimed  a  forfeiture  of  the  lease  than  in  cases  where  he 
claimed  to  be  entitled  to  recover  from  the  sublessee  the  rent  reserved 
by  the  original  lease.  In  18  Am.  &  Eng.  Ency.  of  Law  {2d  Ed.)  p.  657, 
jt  is  said: 

"It  Is  immaterial  by  what  kind  of  an  Instmment  or  conveyance  the  term  Is 
80  disposed  of.  -Thus  the  grantee  or  nominal  lessee  becomes  an  assignee  if 
the  lessee  •  •  •  executes  an  Instrument  purporting  to  t>e  a  lease  or  de- 
mise of  the  premises  for  the  balance  of  his  unexpired  term  or  a  period  ex- 
ceeding bis  term,  or  conveys  the  premises  in  fee  simple." 

But  on  page  658  it  is  said : 

"To  constitute  the  transaction  a  subletting  instead  of  an  assignment  It  Is 
not  necessary  that  the  reversion  retained  by  the  original  lessee  be  for  any- 
particular  time.  A  reversion  of  the  last  day  of  the  term  Is  sufficient,  and 
where  the  sublessee  covenanted  to  redeliver  possession  to  the  original  lessee 
on  the  last  day  of  the  latter's  term,  the  transaction  was  held  to  be  a  8nl>- 
iease.  The  fact  that  the  lessee  reserves  in  the  transfer  of  tils  term  a  rent^ 
so  called,  payable  to  himself,  will  not  necessarily  prevent  the  transaction  from 
constituting  an  assignment  instead  of  a  sublease,  and  the  same  baa  been  belcl 
true  where  he  also  reserved  a  power  of  re-entry  for  nonpayment" 

The  original  lease  in  question  contains  no  covenant  against  sublet- 
ting, and  it  seems  to  be  conceded  by  Mr.  Justice  SCOTT  in  his  opinion 
that  under  the  authorities  of  this  state,  if  the  sublease  had  contained  an 
express  covenant  by  which  the  sublessee  agreed  to  redeliver  posses- 
sion of  the  premises  to  his  lessor  on  the  last  day  of  the  latter's  term,, 
the  transaction  would  be  held  to  be  a  sublease.  It  seems  to  me  that 
this  is  the  effect  of  the  covenant.  It  is  true  that  the  word  "lessor"^ 
is  not  named;  but  the  sublessee  covenanted  and  agreed  to  and  with 
his  lessor,  his  heirs  and  assigns,  that  the  said  lessee  "at  the  end  or 
sooner  termination  of'  this  lease  shall  quit  and  surrender  said  prem- 
ises in  good  condition,  reasonable  wear  and  tear  excepted."  That,  I 
think,  is  in  effect  a  covenant  to  deliver  to  the  lessor,  the  party  of  die 
first  part  to  the  instrument  and  with  whom  the  covenant  is  made. 
The  covenant  was  made  with  the  lessor  that  at  the  end  or  sooner  termi- 
nation of  the  lease  he  would  quit  and  surrender  the  premises.  Cer- 
tainly this  cannot  be  understood  as  a  covenant  to  surrender  the  prem- 
ises to  any  one  but  the  person  with  whom  the  covenant  was  made. 
The  lessor  in  the  sublease  being  entitled,  as  I  construe  the  lease,  to 
repossession  of  the  premises  on  the  last  day  of  the  term,  it  seems  to 
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tne  that  under  the  authorities  in  this  state  the  transaction  is  to  be  con- 
sidered as  a  sublease  and  not  as  an  assignment  of  the  lease. 

In  Ganson  v.  Tifft,  71  N.  Y.  48,  the  question  was  clearly  presented 
and  it  was  there  said : 

"^be  Instrnment  referred  to  contained  a  provlBion  reserving  a  right  of  re- 
oitry  for  nonpayment  of  rent,  or  a  breach  of  other  conditions,  and  that  at 
the  es^ilratlon  of  the  term,  or  other  sooner  determination  of  the  demise,  the 
lessees  should  quietly  surrender  and  yield  np  xrossesslon  of  the  demised 
premises  to  the  lessor.  This  constituted  a  sublease  of  the  premises,  and  not 
an  assignment  of  the  entire  term,  which  transferred  any  right  of  action 
against  the  defendant" 

The  cases  of  Collins  v.  Hasbrouck,  56  N.  Y.  Ip7,  16  Am,  Rep.  407, 
WoodhuU  V.  Rosenthal,  61  N.  Y.  383,  Post  v.  Kearney,  2  N.  Y.  394,  61 
Am.  Dec.  303,  were  cited  and  considered.  In  Stewart  v.  L.  I.  R.  Co., 
102  N.  Y.  601,  8  N.  E.  200,  65  Am.  Rep.  844,  the  original  lease  was  the 
lease  for  50  years.  What  was  called  the  sublease  was  a  lease  for  99 
years,  and  it  was  held  that  that  was  an  assignment  and  not  a  sublease 
because  the  original  lessee  had  transferred  to  the  defendant  the  entire 
term  during  which  the  original  lessee  was  to  hold  the  demised  prem- 
ises as  lessee  and  left  no  particle  of  that  term  in  the  original  lessee,  or 
in  his  first  assignee.  But  the  opinion  in  that  case  recognized  the  rule 
established  in  Post  v.  Kearney,  supra,  and  Ganson  v.  Tifft,  supra,  that 
where,  in  an  assignment  of  a  lease,  or  in  a  demise  by  the  lessee  for  the 
same  term  as  that  granted  by  the  original  lease,  there  is  a  covenant  to 
surrender  to  the  assignor,  this  prevents  a  sublease  from  operating  as 
an  assignment  This  has  been  because  the  whole  instrument  taken  to- 
gether has  been  held  to  reserve  to  the  original  lessee  some  fragment  of 
the  origrinal  term,  although  almost  inappreciable  in  point  of  duration. 
The  question  is  not  free  from  doubt ;  but  I  think  when  a  lessor  comes 
into  a  court  of  equity  and  asks  for  equitable  relief,  based  upon  a  for- 
feiture, he  should  present  a  case  free  from  reasonable  doubt,  or  equity 
will  not  interfere,  but  will  leave  him  to  his  remedy  at  law. 

I  think,  therefore,  this  judgment  should  be  reversed,  with  costs,  and. 
the  demurrer  sustained,  with  costs. 


(56  Misc.  Bep.  800.) 

PBOPIiB  ez  rel.  VICTORIA  PAFFSR  MILLS  CX>.  T.  SUMMBRVILLE  et  at 

(Sopreme  Conrt  Special  Term,  Onondaga  Gonnty.    November,  1907.) 

TaXATIOR— ASSESaittHT— RBVntW— RjBDTTCnOK. 

In  proceedings  to  review  an  assessment  a  referee  was  appointed  who 
rqwrted  his  findings  as  to  the  value  of  the  property  and  the  amount  of 
the  anesBment  on  three  other  parcels  of  real  estate.  Held  that,  where 
from  the  evidence  the  court  can  Infer  that  Inegnallty  in  the  asseiisment 
of  the  relator's  property  exists  In  comparison  with  other  parcels  In  gen- 
eral, the  court  may  order  such  reduction  as  seems  Just 

Action  by  the  people,  on  relation  of  the  Victoria  Paper  Mills  Ccwn- 
pai>y»  against  Fred  Summerville  and  others.  Motion  to  confirm  ref- 
eree's report,  and  for  an  order  reducing  an  assessment  on  the  prop- 
erty of  tfie  relator. 

Piper,  Rice  &  Wilson,  for  the  motion. 

H.  J.  Fanning  and  F.  G.  Spencer,  opposed. 
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ANDREWS,  J.  An  order  should  be  entered  herein  correcting  the 
assessment  of  the  property  of  the  relator  upon  the  assessment  roUs  of 
the  city  of  Fulton  for  the  year  1906,  by  reducing  the  same  from  the 
sum  of  $100,000  to  the  sum  of  $60,000,  on  the  ground  that  such  as- 
sessment was  unequal  in  that  it  was  made  at  a  higher  proportionate 
valuation  than  the  assessment  of  other  property  on  the  same  roll  by  the 
same  officers,  and  that  the  relator  was  injured  thereby.  The  relator 
should  also  be  awarded  his  costs  herein  against  the  city  of  Fulton  and 
$100  extra  allowance.  A  writ  of  certiorari  was  heretofore  allowed 
to  review  the  assessment  made  for  the  year  1906  upon  the  property  of 
the  Victoria  Paper  Mills  Company.  A  return  to  such  writ  was  duly 
made;  and  upon  the  hearing,  it  appearing  that  testimony  was  neces- 
sary for  the  proper  disposition  of  the  matter,  a  referee  was  appointed 
to  take  evidence  and  to  report  it  to  the  court  with  his  findings  of  fact 
and  conclusions  of  law.  A  hearing  was  had,  and  the  matter  comes 
again  before  the  court  upon  the  referee's  report  and  the  evidence  taken 
by  him. 

He  finds,  upon  sufficient  evidence,  that  at  the  time  of  the  assessment 
the  value  of  the  relator's  property  was  $120,000,  and  that  it  was  as- 
sessed at  $100,000.  On  the  same  roll,  assessed  by  the  same  officers, 
was  property  of  the  Hunter  Arms  Company,  worth  $250,000,  and  as- 
sessed at  $100,000,  of  the  firm  of  Dilts  &  Bennett,  worth  $20,000,  and 
assessed  at  $9,250,  and  of  the  American  Woolen  Mill,  worth  $865,000, 
and  assessed  at  $259,850;  and  he  holds  that  the  assessment  of  the 
relator's  property  was  unequal  as  it  was  made  at  a  higher  proportion- 
ate valuation  than  the  assessment  on  the  three  properties  mentioned. 
These  findings  by  themselves  do  not  justify  an  order  such  as  is  asked 
for  in  this  case.  The  mere  fact  that  the  relator  can  point  out  one  or 
three  or  five  instances  where  property  has  been  assessed  at  a  smaller 
proportion  of  its  true  value  than  has  been  done  with  regard  to  its  prop- 
erty does  not  necessarily  show  that  it  has  been  injured.  The  burden 
is  upon  it  to  show  that  this  inequality  is  general ;  in  other  words,  that 
it  is  to  be  required  to  pay  more  than  its  just  proportion  of  the  aggre- 
gate tax.  People  ex  rel.  Warner  v.  Carter,  109  N.  Y.  576,  17  N.  E. 
222;  People  ex  rel.  Litchfield  v.  Feitner,  107  App.  Div.  267,  95  N. 
W.  Supp.  10;  People  ex  rel.  Fiske  v.  Feitner,  95  App.  Div.  217,  88 
N.  Y.  Supp.  694 ;  People  v,  Feitner,  95  App.  Div.  481,  88  N.  Y.  Supp. 
774.  But,  although  there  is  no  such  finding  in  the  report  of  the  learned 
referee,  the  order  need  not  necessarily  be  denied.  The  reference  was 
not  one  to  hear  and  determine,  but  to  take  the  evidence  and  report  it 
to  the  court,  with  findings  of  fact  and  conclusions  of  law.  It  was  mere- 
ly to  inform  the  conscience  of  the  court,  which  can  adopt  the  referee's 
findings  or  disregard  them  and  draw  its  own  conclusions  from  the  evi- 
dence.   Marshall  v.  Meech,  61  N.  Y.  140,  10  Am,  Rep.  672. 

The  evidence  shows  that  while  there  are  2,417  parcels  of  real  estate 
upon  the  tax  rolls  of  the  city  of  Fulton,  but  82  are  owned  by  corpora- 
tions, and  only  about  27  are  manufacturing  plants.  Three  of  these  are 
assessed  at  40  per  cent.,  46^  per  cent.,  and  31  per  cent,  respectively, 
of  their  actual  value,  while  the  relator's  is  assessed  at  83^  per  cent. 
The  relator  offers  no  proof  as  to  other  parcels;  but,  in  view  of  the 
great  discrepancy  shown  to  exist  in  these  instances,  in  view  of  the 
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failure  of  the  defendants  to  give  evidence  on  the  subject,  in  view  of 
the  reasons  given  by  them  for  assessing  the  relator's  property  at  the 
amount  fixed  by  them,  the  referee  would  have  been  justified  in  finding, 
and  this  court  has  come  to  the  conclusion,  that  the  inequality  com- 
plained of  is  general,  and  that,  unless  corrected,  the  relator  will  be  re- 
quired to  pay  more  than  its  just  proportion  of  the  aggregate  tax.  Peo- 
ple V.  Christie,  115  N.  Y.  158,  21  N.  E.  1024. 

As  regards  the  amount  of  the  reduction  to  be  made,  the  referee  has 
been  sufficiently  liberal  to  the  defendants. .  A  proper  order  may  be 
prepared  and  settled  on  due  notice. 

Ordered  accordingly. 


ODILIANO  T.  F.  W.  SEAGBIST,  JR.,  CO. 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

L  Mabtkb  and  Skbtani>— iNJTTBixa  TO  Skbvakt— Aonona— EviDKNOB— SiTm- 

OIIHOT. 

In  an  action  by  an  employ^  against  bis  empl<^er  for  Injuries  sustained 
by  tlie  fall  of  a  fire  escape  on  which  plaintiff  put  his  foot  in  leaving  his 
work  on  the  third  story  of  a  building  which  was  being  demoUsbed,  evi- 
dence examined  and  held  to  show  that  the  fire  escape  was  not  the  only 
way  furnished  by  defendant  by  which  plaintiff  could  have  descended. 

2.  &1CB— Rxs  Ipsa  Loquitub— Application  of  Doctbihi:. 

The  doctrine  of  res  ipsa  loquitur  does  not  apply  in  an  action  by  an  aa- 
ployu  against  his  employer  for  injuries  caused  by  the  fall  of  a  fire  escape 
on  which  plaintiff  put  his  foot  in  leaving  his  work  on  the  third  story  of 
a  building  which  was  being  danolished,  where  the  fire  escape  was  not 
ttie  only  way  by  which  plaintiff  could  have  descended  from  bis  work. 

[Bd.  Mote. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, I  881.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Biagrio  Guiliano  against  P.  W.  Seagrjst,  Jr.,  Company  for 
personal  injuries.  From  a  judgment  for  plaintifF,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Nadal,  Carrere  &  Jones  (Edwin  A.  Jones  and  Albert  Van  Winkle, 
of  counsel),  for  appellant. 
Eugene  L.  ParocU  (James  A.  Foley,  of  counsel),  for  respondent 

GUY,  J.  Appeal  from  judgment  in  favor  of  plaintiff  for  $600  for 
personal  mjuries,  and  from  denial  of  motion  for  new  trial. 

The  plaintiff  herein  was  injured  by  the  fall  of  a  fire  escape  by  which, 
at  the  time  of  the  fall,  he  was  about  to  descend  from  the  third  story 
of  a  building  upon  which  he  was  employed  by  the  defendant  The 
building  was  one  of  three  five-story  brick  buildings  which  were  being 
demolished  by  the  defendant.  At  4 :30  o'clock  p.  m.  on  the  day  of  the 
accident  the  plaintiff  was  sent  to  the  third  floor  of  the  middle  building 
to  clean  brick.  He  went  up  by  means  of  the  fire  escape  together  with 
his  "boss."  He  had  not  worked  in  this  building  before,  although  for 
107  N.T.8.— 87 
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several  weeks  he  had  been  employed  on  this  job.  At  6:50  o'dodc 
plaintiff,  with  the  other  workmen,  was  told  to  go  home.  Plaintiff  tes- 
tified that  he,  tt^ether  with  the  foreman  and  other  workmen,  then 
went  toward  the  fire  escape,  and  as  he  put  "his  foot  on  the  fire  escape 
it  turned  and  fell." 

It  appears  that  the  top  two  stories  of  the  building  had  been  demol- 
ished at  the  time  of  the  accident,  and  that  the  brick  wall  extended  some 
one  foot  and  a  half  or  two  feet  above  the  fire  escape.  This  is  the  only 
evidence  of  the  situation  at  the  time  of  the  accident.  There  is  no  evi- 
dence as  to  what  gave  way,  or  how  the  fire  escape  was  erected  or 
fastened  to  the  building.  It  is  evident  that  this  is  not  a  question  of 
a  safe  place  to  work,  as  plaintiff  was  not  working  upon  ^e  fire  es- 
cape, nor  was  there  anything  connected  with  his  work  which  would 
take  him  upon  the  fire  escape. 

The  jury  seems  to  have  found  that  this  was  the  only  "way"  fur- 
nished by  the  defendant  by  which  plaintiff  could  have  reached  and 
could  have  descended  from  the  third  story.  This  conclusion  appears 
to  be  against  the  weight  of  evidence,  as  the  record  clearly  shows  that 
there  was  a  door  leading  into  the  adjoining  house  and  a  safe  stairway 
in  that  house.  There  is  no  evidence  sufficient  to  justify  the  conclusion 
that  the  defendant  was  negligent  in  not  showing  or  directing  him  to 
the  proper  way  down,  or  that  he  had  knowledge  of  a  danger  as  to 
which  he  should  have  warned  the  plaintiff. 

The  doctrine  res  ipsa  loquitur  does  not  apply  to  a  master  and  serv- 
ant case  of  this  kind.  Starer  v.  Stern,  100  App.  Div.  393,  91  N.  Y. 
Supp.  821 ;  Stackpole  v.  Wray,  99  App.  Div.  262,  90  N.  Y.  Supp.  1046, 
affirmed  182  N.  Y.  667,  76  N.  E.  1134. 

The  order  denying  the  motion  to  set  aside  the  verdict  and  for  a 
new  trial  is  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the.  event    All  concur. 


WIDINBESRO  ▼.  KLAUBBB. 

(Supreme  Court,  Appellate  Tenn.    December  12,  1907.) 

AmAi/— RxooHD— SxnmoixNOT— Ofknihq   Bkwauui. 

Where  tbe  record  on  an  appeal  from  an  order  denying  a  motion  to  opoi 
a  default  falls  to  show  tbat  any  answer  was  filed,  and  no  affidavit  of 
mwlta  la  shown,  the  order  will  be  affirmed,  with  leave  to  renew  the  mo- 
tion and  restore  papers  which  appelant  dalms  were  loet  by  the  clerk  of 
tiie  court  below. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Pesach  Weinberg  against  Meyer  B.  Klauber.  From  a 
judgment  and  order  denying  a  motion  to  open  a  default,  defendant 
appeals.    Affirmed,  with  leave  to  renew  the  motion. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Henry  Kuntz,  for  appellant. 
A.  B.  Schleimer,  for  respondent 
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PER  CURIAM,  The  defendant  appeals  from  an  order  denying  a 
motion  to  open  his  default.  The  moving  papers  are  clearly  defective, 
and  the  court  below  was  justified  in  denying  the  motion.  No  answer 
appears  in  the  record.  It  is  claimed  by  the  defendant  that  one  was 
filed  and  lost  by  the  clerk  of  the  Municipal  Court.  The  appellant 
should,  in  such  a  case,  have  procured  Hat  substitution  of  a  copy.  As 
the  record  appears  before  us,  we  have  no  way  of  determining  as  to 
whether  or  not  the  defendant  has  a  defense  to  the  cause  of  action  set 
up  in  the  complaint  Neither  is  there  an  affidavit  of  merits  in  the  mov- 
ing papers.    These  omisaons  are  fatal. 

Judgment  and  order  affirmed,  with  costs,  with  leave  to  the  defendant 
to  renew  the  motion  in  the  court  below  upon  proper  papers. 


I/IFSHITZ  V.  SCHWARTZ. 
(Supreme  Court,  Trial  Term,  Kings  Conntr.    December  11,  1907.) 

1.  Nkw  TbiaI/— Gbourds— Wbioht  or  S<tidkrox. 

The  Judge  should  not  set  aside  a  verdict  where  there  la  evidence  to 
rapport  It  simply  because  he  would  have  found  to  the  contrary,  where  the 
verdict  Is  not  clearly  and  palpably  unjust 

[Ed.  Note. — ^For  cases  In  point  see  Cent  Dig.  vol.  87,  New  Trial,  i  142.] 

2.  Bbokkbs— Aoraons  tob   Gompknsation— Bvidcnck  —  Wkiqht   and   Scm- 

OIBItOT. 

In  an  action  by  a  broker  for  commissions,  involving  the  questions 
whether  plaintiff  was  employed  by  defendant  as  broker  to  effect  a  sale 
of  certain  premises,  and  whether  he  waa  the  procuring  cause  of  the  sale, 
evidence  examined  and  held  sufficient  to  sustain  the  verdict  for  plaintiff. 

[Ed.  Not& — For  cases  in  point  we  Cent  Dig.  vol.  8,  Broken,  H  116- 
120.] 

8.  Tbiai/— OBJXcmoHB  to  BviDEMCE— FAXLintB  TO  Object. 

It  la  ttie  duty  of  counsel  to  object  to  the  Introduction  of  improper  evi- 
dence. 

Action  by  Samuel  Lifshitz  against  Roas  Schwartz  for  a  broker's 
commission  for  the  sale  of  land.  Judgment  for  plaintiff,  and  defend- 
ant moves  for  new  trial.    Motion  denied. 

Michael  Kaufman,  for  plaintiff. 
David  W.  Rockmore,  for  defendant 

KELLY,  J.  In  this  case  I  submitted  to  the  jury  the  questicms 
whether  the  plaintiff  was  employed  by  the  defendant  to  act  as  broker 
on  the  sale  of  the  premises,  and  whether  he  was  the  procuring  cause 
of  the  sale.  The  onl^  direct  evidence  as  to  employment  came  from 
fbc  plaintiff,  who  testified  that  the  property  was  given  him  for  sale  in 
connection  with  another  broker,  and  plaintiff  also  testified  to  an  ex- 
press promise  by  defendant's  husband  and  agent  to  pay  him  one-half 
the  commission  of  1  per  cent 

If  I  were  sitting  as  a  juryman,  I  would  have  found  against  the  plain- 
tiff on  these  propositions,  because  I  am  not  satisfied  on  the  whole  case 
that  the  evidence  establishes  the  hiring  and  the  service.  But  as  I  un- 
derstand it,  the  litigants  are  entitled  to  the  verdict  of  12  jurymen  on 


Digitized  by 


Google 


580  107  NOW  YORK  SUPPLEMENT  (Sup.  CL 

and  Ul  New  York  State  Reportar 

the  issue;  and  where  there  is  evidence  to  support  their  finding,  the 
judge  is  not  justified  in  setting  the  verdict  aside  simply  because  he 
might  have  found  to  the  contrary,  provided  the  verdict  is  not  clearly 
and  palpably  unjust. 

On  reflection,  I  find  that  there  are  facts  in  the  case  corroborative  of 
plaintiff's  claim.  A  great  deal  of  testimony  was  allowed  to  go  before 
the  jury  which  would  have  been  excluded  had  objection  been  made 
by  defendant's  counsel.  In  fact,  the  court  on  one  or  two  occasions 
called  the  attention  of  the  defendant's  attorney  to  his  failure  to  make 
objection.  In  the  trial  of  issues  responsibility  for  objecting  to  testi- 
mony oflFered  must  rest  with  counsel  for  the  parties.  A  judge  hesi- 
tates to  interfere  to  exclude  evidence  which  the  parties  appear  to  be 
willing  to  bring  before  the  jury.  On  many  trials  evidence  is  elicited 
and  suffered  to  go  to  the  jury  whch  appears  immaterial,  and  which,  to 
the  mind  of  the  court,  only  serves  to  confuse  the  issue,  but  the  judge 
cannot  know  what  the  counsel  have  in  mind  or  what  bearing  the  pro- 
posed evidence  may  have  on  the  entire  transaction,  which  is  known  to 
the  parties  and  not  to  the  court.  And  in  the  case  at  bar  the  responsi- 
bility must  rest  with  defendant's  counsel. 

In  this  case  the  property  was  sold,  and  it  was  conceded  that  the 
usual  commission  on  such  sales  was  1  per  cent.  Plaintiff  claimed  that 
he  acted  with  another  broker.  This  other  broker  received  one-half 
the  usual  commission.  It  is  true  that  he  divided  that  one-half  commis- 
sion among  a  number  of  other  claimants.  But  the  other  one-half  of 
the  usual  commission  was  not  paid  to  any  oat.  It  may  well  be  that  the 
jury  considered  this  fact  in  connection  with  all  the  other  testimony. 
If  any  of  the  brokers  in  thf  case  had  performed  the  whole  work,  it  is 
unlikely  that  they  would  have  failed  to  claim  the  remainder  of  the 
commissions.  No  one  appears  to  claim  it,  but  the  plaintiff.  If  plain- 
tiff is  not  entitled  to  it,  there  appears  to  be  no  other  claimant,  and  this 
fact,  coupled  with  plaintiff's  demand  and  his  testimony  as  to  an  ex- 
press promise  to  pay  him,  believed  by  the  jury,  seems  to  present  a  case 
where  I  should  not  substitute  my  own  judgment  for  that  of  the  18 
jurymen  who  reached  a  verdict  in  less  than  15  minutes  after  leaving 
the  court  room. 

The  motion  for  a  new  trial  is  denied. 


(56  Misc.  Rep.  669.) 

TRBNTON  IRON  CO.  T.  TASSI  et  aL 

(Supreme  C!onrt,  Appellate  Term.    December  12,  190T.) 

1.  Qcabautt— Rights  or  Ouabazttobb— Deviation  fbom  Contbact. 

A  guarantor  may  stand  upon  tbe  express  terms  of  his  contract,  and  Is 
discharged  by  a  deviation  to  which  he  does  not  assent,  whether  be  la 
harmed  thereby  or  not ;  and  gnarantors  of  an  account  need  not  prove  dam- 
age through  tbe  creditor's  failure  to  give  them  notice  of  the  debtor's  de- 
fault in  payments,  as  required  by  the  contract  of  guaranty. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  25,  Guaranty,  If  C4, 
77.] 

2,  Samb. 

Where  defendants  guaranteed  an  account  '^  the  extent  of  $000,'*  re- 
quiring the  creditor  to  notify  them  of  any  default  in  payments,  upon 
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whlcb  notice  defendants  agreed  to  see  the  account  was  paid  Knd  with- 
draw the  guaranty,  the  creditor  was  not  entitled  to  witiihold  notice  of  de- 
faults until  the  indebtedness  reached  $500,  but  was  bound  to  give  notice 
when  the  first  default  occurred. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  25,  Guaranty,  {  77.] 

Appeal  frran  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

.'Vction  by  the  Trenton  Iron  Company  against  Louis  Tassi  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Louis  H.  Reynolds,  for  appellants. 
Manice  &  Perry,  for  respondent 

BRUCE,  J.  This  action  is  brought  to  recover  upon  a  guaranty 
made  by  the  defendants  to  the  plaintiff,  as  follows : 

"New  Xork,  March  8,  1905. 
"Trenton  Iron  Oompany,  New  York  City — Qentlemen:    We  will  guarantee 
O.  Pagliuglil's  account  with  yon  for  thirty  days  to  the  extent  of  $300.    Should 
he  default  in  his  payments,  notify  us  and  we  will  see  the  amount  is  paid, 
and  withdraw  this  guaranty. 

"Yours  very  truly,  Tassi  Brothers." 

"New  York,  September  8th,  190i5. 
"Trenton  Iron  Company,  New  York  City — Dear  Sirs :    Under  the  same  con- 
tttlons  as  before,  except  that  the  time  of  payment  be  extended  to  sixty  days, 
we  are  willing  to  guarantee  an  account  of  C.  Pagliuglil  to  the  extent  of  $500. 
"Yours  very  truly,  Tassi  Brothers." 

Pagliughi  had  a  running  account  with  the  plaintiff,  but  at  no  time 
prior  to  April  23,  1906,  was  his  account  overdue  to  the  extent  of  $500. 

In  the  agreed  statement  of  facts  it  appears  that  between  the  24th 
day  of  October,  1905,  and  the  23d  day  of  April,  1906,  Pagliughi  re- 
peatedly defaulted  in  payments  due  the  plaintiff  for  purchases  made  by 
him,  and  that  prior  to  April  23,  1906,  no  notice  of  any  of  these  de- 
faults was  given  to  the  defendants. 

It  is  the  contention  of  the  plaintiff  that  under  the  terms  of  the  guar- 
anty they  were  not  required  to  notify  the  defendants  of  any  default  un- 
til PagHughi's  indebtedness,  due  and  unpaid,  aggregated  the  sum  of 
$500 ;  and,  further,  that  in  any  event  it  was  incumbent  upon  the  de- 
fendants to  establish  that  by  reason  of  the  failure  to  ^ve  such  notice 
they  were  damaged.  It  is  well  established  that  the  obligation  of  a 
surety  cannot  be  extended  beyond  what  the  terms  of  his  contract  fully 
import  He  has  a  right  to  stand  upon  the  express  terms  of  the  con- 
tract, and  cannot  be  held  if  variation  is  made.  It  is  not  a  question 
whether  he  has  been  harmed  by  any  deviation  to  which  he  has  not  as- 
sented. He  may  stand  upon  a  technical  objection,  and  insist  upon  a 
fulfillment  of  the  precise  terms  of  the  contract.  Barns  v.  Barrow,  61 
N.  Y.  39,  19  Am.  Rep.  247.  By  the  terms  of  this  guaranty  it  was  ex- 
pressly provided  that  the  plaintiff  should  notify  the  defendants  in  case 
Pagliughi  should  default  in  his  payments,  to  which  the  defendants  add 
that  in  tfiat  event  they  would  pay  the  account  and  withdraw  the  guar- 
anty. Notice  being  required  by  the  express  terms  of  the  contract,  no 
proof  of  damage  was  necessary. 
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The  plaintiff  construes  the  j^uarantjr  to  mean  that  they  were  required 
to  notify  the  defendants  of  Pagliughi's  defaults  in  his  payments  only 
when  they  aggregated  the  amount  of  $500.  If  this  construction  were 
to^  be  placed  upon  it,  the  statement  of  the  defendants  that  they  would 
withdraw  the  guaranty  would  be  surplusage,  since  when  the  defaults 
amounted  to  $500  the  guaranty  would  be  exhausted  by  its  terms. 

In  the  case  of  Powers  v.  Clarke,  127  N.  Y.  417,  88  N.  E.  402,  Ae 
court  said: 

"A  contract  of  gnaranty,  as  all  tbe  authorltiea  agree,  ahonld  receive  a  rea- 
sonable interpretation,  according  to  the  Intent  of  the  parties  as  disclosed  by 
tbe  writing,  which.  In  a  case  of  amblgnity,  may  be  read  in  the  light  of  snr- 
roundlng  circan»tance&'' 

Interpreting  this  ^fuaranty  by  this  rule,  it  seems  dear  that  it  was 
the  duty  of  the  plamtiffs  to  notify  the  defendants  when  Pagliughi 
made  his  first  default  in  order  that  mey  might  see  that  the  account  was 
paid,  and  protect  themselves  by  withdrawing  the  guaranty. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered  with 
costs  to  appellants  to  abide  the  event.    All  concur. 


(56  Misc.  Rep.  6C6.) 

JBBTBBSON  BANK  t.  STARR  et  aL 

(Snprone  Court,  Ai^>ellate  Term.    December  12,  1007.) 

1.  Wravtm,  Statute  or— Pboxisx  to  Akbwkb  Debt  of  Anornza— Obioirai. 

Pbohise. 

Indorsers  of  a  note,  having  received  and  Indorsed  a  diedc  from  tbe 
maker  for  its  paymoit,  on  finding  that  he  had  not  sufficient  fnnds  In 
bank  to  pay  the  check,  promised  tbe  bank  tliat  If  it  would  iKnor  tbe 
(dieck  they  would  procure  the  assignment  to  the  bank  of  accounts  due  tbe 
maker,  tlie  payment  of  wliich  they  would  guarantee.  The  check  was  paid 
on  the  transfer  of  the  accounts  to  the  bank  without  the  signature  of  tbe 
maker,  tbe  Indorsers  promising  to  procure  his  signature  when  he  should 
recover  from  an  Illness.  The  maker  repudiated  the  whole  transaction  as 
nnaiithorlzed  by  him,  and  collected  the  accounts.  Held,  that  the  guaran- 
ty of  tbe  indorsers  of  the  payment  of  the  accounts  was  not  a  promise  to 
answer  for  the  debt  of  anotlier,  wltldm  the  statute  of  frauds,  but  an  oris- 
inal  promise,  valid  without  writing. 

(Ed.  Not& — ^For  cases  in  point,  see  Cent  Dig.  vol.  23,  Frauds,  Btatnta 
of,  it  C52,  58.1 

2.  Sake— PsoinsE  on  Indbpendbiit  OonsiDERATioif— BENErn  to  Psoiusaoa. 

Promises  in  form  collateral  are,  in  reality,  original  when  founded  upon 
a  new  and  independent  consideration,  and  when  tlie  promiasor  recdvea 
the  benefit 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  voL  23,  Frauds,  Statute 
of,  I  SO.] 

8.  Absiorherts— Tbaksfbb  or  Acoourtb— Urauthobized  Dbuvkbt. 

Delivery  of  accounts  of  a  debtor  to  a  bank  by  Indorsers  of  a  dttedk  of  tbe 
debtor.  In  consideration  of  tbe  bank  paying  the  check,  though  it  bad  not 
sufficient  fonds  of  the  debtor  therefor.  Is  not  an  assignment  of  the  ac- 
counts, where  it  does  not  appear  that  such  delivery  was  authorized  t^ 
or  known  to  the  debtor,  and  he  afterward  repudiated  the  whole  trana- 
action. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Jefferson  Bank  against  Nathan  Starr  and  Robert  Starr 
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on  a  guaranty  of  payment  of  assigned  accounts.    From  a  judgment 
for  plaintiff  and  an  order  den3ring  a  motion  for  a  new  trial,  defend- 
ants appeal.    Affirmed. 
Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Mandelbaum  Brothers  (B.  F.  Einstein,  of  counsel),  for  appellants. 
Max  D.  Steuer,  for  respondent. 

BRUCE,  J.  The  defendants  were  indorsers  upon,  .and  had  procured 
the  discount,  by  the  German  Exchange  Bank,  of  a  promissory  note  of 
one  Aronowsl^,  tiieir  brother-in-law.'  When  the  note  became  due 
Aronowsky  gave  the  defendants  his  check  upon  the  plaintiff  bank, 
where  he  kept  an  account  under  the  name  of  the  Empire  Belt  &  Purse 
Company,  for  $1,000  to  take  up  tiie  note.  The  defendants  indorsed 
this  chedc,  and  delivered  it  to  the  German  Exchange  Bank.  It  reached 
the  plaintiff  bank  through  the  clearing  house  on  March  10,  1903,  at 
about  11 :30  a.  m.  Devlin,  plaintiff's  cashier,  finding  that  Aronowsky 
did  not  have  sufficient  funds  to  meet  the  chedc,  sent  word  to  Aronow- 
sky's  place  of  business  of  the  receipt  of  the  dieck  and  the  condition 
of  his  account.  Devlin  testified  that  shortly  afterwards  one  Liebowitz, 
a  bookkeeper  of  the  defendants,  came  to  the  bank  and  stated  that  the 
defendants  were  very  anxious  to  have  the  check  paid  "because  they 
did  not  wish  it  to  come  back  to  their  bank,"  and  promised  that  if  the 
plaintiff  would  honor  the  check  the  defendants  would  within  a  day  or 
two  procure  the  assignment  to  the  plaintiff  of  certain  outstanding  ac- 
counts due  Aronow^,  the  payment  of  which  the  defendants  would 
guarantee.  Devlin,  after  consulting  with  Radt,  the  vice  president  of 
3ie  plaintiff,  told  Liebowitz  that  if  he  would  bring  before  2  p.  m.  what 
the  plaintiff  considered  satisfactory  accounts,  it  would  pay  the  check. 
He  returned  before  2  p.  m.  with  a  number  of  "bills  and  shipping  re- 
ceipts," which  he  delivered  to  the  cashier,  and  after  they  had  been  ex- 
amined the  check  was  paid.  Liebowitz  stated  that  Aronowsky  was 
ill,  and  that  they  could  not  then  get  his  signature  to  make  the  proper 
assignment  of  the  accounts,  but  that  the  plaintiff  need  not  worry  as 
the  defendants  were  behind  it,  and  that  as  soon  as  Aronowsky  was 
better  they  would  procure  "his  signature  to  the  accounts."  This  was 
never  done.  Aronowsky  later  repudiated  the  whole  transaction,  and 
said  that  he  had  never  authorized  it,  that  it  was  all  the  work  of  the 
defendants,  and  that  the  plaintiff  bank  must  look  to  them.  He  col- 
lected the  accounts,  and  later  went  into  bankruptcy.  He  continued 
his  account  with  the  plaintiff  until  April  1,  1903.  After  March  10th 
it  was  continuously  overdrawn.  On  the  16th  the  overdraft  was  re- 
duced to  $181.99,  but  when  the  account  was  dosed  on  April  1st  it 
amounted  to  $908,  for  which  amount  the  plaintiff  obtained  judgment 
below.  The  plaintiff  subsequently  brought  suit  against  Aronowsky 
to  recover  the  balance,  but  Aronowsky  went  into  bankruptcy  and 
the  action  was  abandoned.  Devlin,  the  cashier,  was  corroborated 
by  Radt,  the  vice  president.  Liebowitz,  however,  contradicted  both 
as  to  what  occurred  at  the  time  the  check  was  paid. 

The  prindpal  defense  relied  upon  by  the  defendants  was  that  the 
"agreement,  prcxnise,  or  undertaking"  of  the  defendants,  if  there  was 
any,  "is  a  special  prcmiise  to  answer  for  the  debt,  defatdt,  or  miscar- 
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riage  of  anotiier  person,"  and  therefore  void  under  the  totute  of 
frauds.  The  trial  justice  decided  that  this  was  an  original  undertak- 
ing of  the  defendants,  and  I  think  his  decision  was  correct  Aronow- 
sl^  received  no  benefit  from  the  honoring  of  the  check,  except  a  sub- 
stitution of  creditors.  If  the  check  had  not  been  honored,  he  would 
have  been  indebted  to  these  defendants.  By  the  honoring  of  the  chedc, 
he  became  indebted  to  the  plaintiff.  All  the  benefit  of  Sie  transaction 
accrued  to  the  defendants.  Furthermore,  the  undertaking  of  the  de- 
fendants was  not  to  make  good  the  $1,000  if  Aronow^  did  hot,  but 
was  to  procure  the  assignment  to  the  plaintiff  of  certain  accounts  due 
to  Aronowsky,  and  to  guarantee  these  accounts,  and  in  the  event  that 
they  failed  to  do  this,  to  pay  the  amount  of  the  check.  Aronowsky 
was  not  obligated  to  assign  me  accounts,  even  if  the  bank  did  honor 
his  check.  In  that  event  his  obligation  was  to  pay  $1,000,  an  entirely 
different  thing.  "It  is  well  settled  that  promises  which  are  in  form 
collateral  are,  in  reality,  original,  when  founded  upon  a  new  and  inde- 
pendent consideration,  and  when  the  promisor  receives  the  benefit  and 
will  be  held  to  be  so  construed."  Wysong  v.  Meyer,  68  App.  Div.  422, 
426,  69  N.  Y.  Supp.  286 ;  Raabe  v.  Squier,  148  N.  Y.  81,  42  N,  E. 
616 ;  Clark  v.  Howard,  150  N.  Y.  232,  44  N.  E.  695. 

The  court  submitted  to  the  jury  the  question  whether  or  not  Liebo- 
witz  was  the  duly  authorized  agent  of  the  defendants  in  the  transac- 
tion, and  also  whether  or  not  this  money  was  advanced  by  the  plain- 
tiff upon  the  undertaking  of  the  defendants  that  these  accounts  would 
be  assigned  to  the  bank  by  Aronowsky  within  a  few  days.  The  jury 
determined  each  of  these  questions  in  the  affirmative.  The  appellants 
urge  that  the  delivery  of  the  accounts  constituted  an  assignment 
thereof.  There  is,  however,  no  evidence  tending  to  show  that  Aro- 
nowsky at  the  time  either  authorized  or  had  knowledge  of  their  deliv- 
ery. On  the  other  hand,  he  later  told  to  the  plaintiff's  cashier  that 
tiie  transaction  was  wholly  without  his  knowledge,  and  was  altogether 
that  of  the  defendants. 

Judgment  affirmed,  with  costs.    All  concur. 


BROOKLYN  BANK  v.  BABNABT. 
(Supreme  Court.  Trial  Term,  Kings  County.    December  10,  1907.) 

1.  lamrtATiON  or  Acnoirs— Bab  or  Statutb— Pathxnt. 

Code  car.  Pioc.  i  895,  declares  that  an  a(^nowledgment  or  inomlae  con- 
tained In  a  writing,  signed  by  the  party  to  be  charged  thereby,  la  the 
only  competent  evidence  of  a  new  or  continuing  contract  to  take  the  case 
out  of  the  statute,  but  that  the  section  does  not  alter  the  eflTect  of  a  pay- 
ment of  principal  or  Interest  Held,  that  a  payment  on  a  note  in  order  to 
bar  the  statute  must  be  the  deliberate,  voluntary  act  of  the  dAtor,  or 
bis  act  evidencing  an  Intent  to  acknowledge  the  existence  of  the  debt 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  roL  33,  Limitation  of 
AcUons,  H  631,  632.] 

S.  Sakk— Fatuxnt  b7  Aoknt— Cashoeb  or  Bark. 

Where  a  note,  secured  by  collateral,  gave  the  payee  bank  express  au- 
tliorlty  to  sell  the  collateral  and  apply  the  proceeds  to  the  payment  of  the 
notev  and  pursuant  to  such  authority  the  cashier  sold  certain  of  the  ooH- 
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lateral  and  Indorsed  the  proceeds  on  the  note,  informing  the  maker  there- 
of Iqr  letter,  to  which  be  did  not  reply,  such  payment  was  made  by  the 
cashier  acting  as  the  maker's  agent,  and  was  therefore  sufficient  to  bar 
UmitatlonB. 

Action  by  the  Brooklyn  Bank  against  Frank  A.  Barnaby  on  a  note 
made  by  defendant  February  12,  1894,  to  plaintiff's  order  for  $68,000, 
with  interest  payable  on  demand.  The  action  was  commenced  Septem- 
ber 12,  1906,  to  whidi  defendant  pleaded  limitations.  Judgment  for 
plaintiff. 

Prior  to  August  24,  1890,  the  defendant  made  certain  payments  on  account 
of  the  note,  which  are  not  in  dispute.  On  that  day  plaintiff  alleges  a  pay- 
moit  of  1082.50,  and  another  payment  on  December  10,  1901,  on  account  of 
principal,  $1,487.60.  Plaintiff  also  alleges  a  payment  by  defendant  on  ac- 
count of  interest  on  July  80,  1895,  of  |500,  and  another  Interest  payment  on 
December  10,  1901,  of  $337.60.  Plaintiff  alleges  that  there  is  a  balance  due 
of  $13,565.  The  defendant  denies  the  four  payments  specifically  referred  to. 
The  note  In  question  Is  in  the  following  form : 
•feSfiOO.  Brooklyn,  N.  T.,  Feby.  12th,  1894. 

"Otk  demand,  after  date  I  promise  to  pay  to  the  Brooklyn  Bank  of  Brook- 
lyn, or  order,  at  the  banidng  house  of  said  bank.  In  funds  current  at  the  New 

York  clearing  house  dollars  with  interest  at  the  rate  of  per 

cent  per  annum,  for  value  received,  having  deposited  with  said  bank  as  col- 
lateral security  650  Brooklyn  City  R.  R.  C!o. ;  160  Lewis  &  Fowler  Mfg.  Co. ; 
30  Lewis  &  Fowler  Girder  Rail  Ca ;  2,000  Knickerbocker  Bonds ;  76  Knidca*- 
bocker  Stock;  20  Brooklyn  B.  B.  Exchange;  97  Lewis  ft  Fowler  Mfg.  Co.;  297 
Long  Island  Traction ;  200  E.  W.  Bliss  Co.  Com. ;  170  N.  ^.  ft  E.  R.  Stock ; 
100  E.  W.  Bliss  Pfg. :  20  £aghth  Ward  Bank ;  25  Eagle  Warehouse ;  100  B.  C. 
R.  R.  Sto<^ ;  1,128  Lewis  ft  Fowler  Mfg.  Co.  Stock — which  hereby  authorize 
said  bank,  or  its  president  or  cashier,  to  sell  without  notice,  at  the  board  of 
brokers,  or  at  public  or  private  sale,  at  the  <H>tIon  of  said  bank,  or  its  president 
or  cashier,  in  case  of  the  nonperformance  of  this  promise,  applying  the  net 
proceeds  to  the  payment  of  this  note,  including  interest,  and  accounting  to 

for  the  surplus.  If  any.    in  case  of  deficiency promise  to  pay  to  said 

bank  the  amount  thereof  forthwith  after  such  sale,  with  legal  Interest;  and 
it  is  hereby  agreed  and  understood  that  if  recourse  Is  had  to  the  collaterals, 
any  excess  of  collaterals  upon  this  note  shall  be  arolicable  to  any  other  note 

or  claim  held  by  said  bank  against and  in  case  of  any  exchange  of,  or 

addition  to  the  collaterals  above  named,  the  provisions  of  this  note  shall  ex- 
tend to  such  new  or  additional  collaterals.  The  margin  of  collaterals  on  this 
note  to  be  kept  at  not  less  than  20  per  cent,  or  in  defiialt  thereof  the  same 
to  t>e  payable  on  demand.  F.  A.  Barnaby." 

As  to  tlie  payments  in  dilute,  it  appears  that  on  August  24,  1899,  the  de- 
fendant wrote  a  letter  to  plaintiff,  requesting  the  delivery  of  75  shares  of  the 
stock  of  the  Knickerbocker  Steamboat  Company,  deposited  as  collateral,  and 
requested  plaintiff  to  "accept  In  place  thereof  $562.50."  The  letter  was  signed 
by  tile  defendant,  and  the  plaintiffs  cashier  delivered  the  stock  to  the  de- 
fendant, and  credited  the  money  received  on  account  of  the  loan  represented 
by  the  notei,  indorsing  the  payment  upon  the  note.  On  December  10,  1001. 
ttie  plaintiff  sold  at  private  sale  25  shares  of  Eagle  Warehouse  stock,  part  of 
the  collateral  deposited,  receiving  therefor  $71  a  share,  in  all  $1,437.50,  and 
credited  the  proceeds  on  the  loan  represented  by  the  note,  indorsing  there- 
on: "December  10th,  1901.  Rec'd  a/c  within  loan,  fourteen  hundred  and 
thirty  seven  '*/ioo  dollars  from  sale  of  26  shares  Eagle  Warehouse  Co. 
Thomas  M.  Halsey,  Cashier."  The  next  day  the  cashier  wrote  and  mailed 
to  defendant  a  letter  Informing  him  of  the  sale  of  the  collateral  and  the  ap- 
plication of  the  proceeds,    nie  defendant  made  no  r^Iy. 

The  defendant  offered  no  evidence,  but  insists  that  the  transaction  of  De- 
cember 10,  1901,  was  not  a  payment  sufficient  to  bar  operation  of  the  statute 
of  limltatlonsb  A  Jury  was  waived,  both  parties  moving  for  the  direction  of  a 
verdict 
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Dykman  &  Kuhn  and  John  J,  Kuhn,  for  plaintiff. 
Myers  &  Goldsmith,  Emanad  J.  Myers,  and  Gordon  S.  P.  Kleeberg, 
for  defendant 

KELLY,  J.  To  bar  the  statute  of  limitations  there  must  be  a  deUb- 
erate  voluntary  act  of  the  debtor  or  his  agent,  evidencing  an  intention 
on  his  part  to  acknowledge  the  existence  of  the  debt  Section  382, 
Code  Civ.  Proc.,  provides  that  an  action  upon  a  contract,  obligation, 
or  liability,  express  or  implied,  must  be  commenced  within  six  years 
after  the  cause  of  action  has  accrued.  Section  396  of  the  Code  pro- 
vides: 

"An  acknowledgment  or  promise  contained  in  a  writing  signed  bj  the  par- 
ty to  be  charged  tbweby  Is  the  only  competent  erldenoe  of  a  new  or  continu- 
ing contract,  whereto  to  take  a  case  ont  of  the  operation  of  this  title.  Bnt 
this  section  does  not  alter  the  ^ect  of  a  payment  of  principal  or  Interest" 

The  defendant  relies  on  a  line  of  decisions  to  the  effect  that  an  in- 
voluntary payment,  or  a  payment  by  operation  of  law,  as  through  levy 
and  sale  under  execution  or  by  foreclosure  and  the  like,  is  not  suffi- 
cient to  bar  the  statute.  This  may  be  so,  but  the  payment  in  this  case 
on  December  10,  1901,  was  not  such  a  payment  It  was  a  payment 
made  by  defendant  through  his  agent,  the  cashier,  who  was  expressly 
authorized  in  writing  signed  by  defendant  to  sell  the  collateral,  with- 
out notice,  at  public  or  private  sale,  at  his  option,  appl3ring  the  pro- 
ceeds to  the  payment  of  the  note.  And  he  was  notified  of  the  transac- 
tion, and  in  no  way  objected  to  the'  act  of  the  cashier.  Judge  Rapallo 
says,  in  Harper  v.  Fairley,  53  N.  Y.  442,  cited  by  defendant: 

"Hie  reasoning  of  such  cases  as  McLaren  y.  McMartln,  86  N.  7.  88,  and 
Pickett  y.  Leonard,  84  N.  Y.  176,  determines  that  a  part  payment  whether 
made  before  or  after  the  debt  Is  barred  by  the  statute,  does  not  reylve  the 
contract  nnless  made  by  the  debtor  himself  or  by  some  one  haying  authority 
to  make  a  new  promise  on  his  behalf  for  the  resldne" 

And  to  the  same  effect  Adams  v.  Olin,  140  N.  Y.  150,  36  N.  E. 
448;  Crow  v.  Gleason,  141  N.  Y.  489,  36  N.  E.  497.  In  the  case  at 
bar  the  payment  was  made  by  the  cashier  acting  as  the  agent  of  the 
defendant,  under  the  express  authority  contained  in  the  collateral  note, 
a  form  of  security  used  every  day  in  the  business  world,  and  as  to  th<e 
legal  effect  of  which  there  is,  in  my  opinion,  no  question. 

I  therefore  direct  a  verdict  for  the  plaintiff  for  $13,566,  the  bal- 
ance due  upon  the  note,  with  interest  to  be  computed. 


CX)X  ▼.  MANKIN. 

(Supreme  Oonrt  Appellate  Term.    December  12,  190T.) 

ConrsAor— Pebtoioiahcb— BXocBBS  roB  Bbeaoh— ByioBitos— PbuudioiaZi  Bb- 

BOB. 

In  an  action  to  recover  a  d^)oslt  made  to  Insure  performance  of  a 
-contract  to  Install  windows,  In  which  the  defense  was  a  fallnre  to  com- 
plete the  CMitract  In  time,  the  exclusion  of  eyldeace  that  defendant  noti- 
fied the  superintendent  and  foreman  of  plalntifT  In  charge  of  the  work, 
that  the  work  could  not  be  completed  until  the  window  frames  and  mould- 
ings were  placed,  was  prejudicial  error,  as  the  evld^ioe  would  have  tieai- 
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ed  to  corroborate  the  claim  of  defendant  that  failure  to  complete  the 
work  was  doe  to  causes  within  the  control  of  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District 

Action  by  Arthur  S.  Cox  against  Harris  Mankin,  to  recover  money 
deposited  to  secure  performance  of  a  contract  From  a  judgment  for 
plaintifF,  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Nathan  Greenbaum,  for  appellant. 

Wentworth,  I,owenstein  &  Stem  (Edwin  F.  Stem,  of  counsel),  for 
respondent 

BRUCE,  J.  This  action  is  broup[fat  to  recover  the  sum  of  $310  de- 
posited by  the  plaintiff  with  Louis  Goldstein  to  secure  payment  to 
the  defendant  for  labor  to  be  performed  and  materials  to  be  furnished 
in  installing  glass  in  the  premises  at  Nos.  65-67  Broome  street,  borough 
of  Manhattan,  dty  of  New  York.  The  action  was  brought  against 
Goldstein,  upon  whose  motion  the  defendant  herein  was  interpleaded. 
It  is  conceded  that  the  defendant  failed  to  complete  the  contract  at 
the  time  agreed  upon,  and  that  the  plaintiff  thereupon  employed  others 
to  complete  the  work.  The  defense  offered  was  that  the  delay  was 
caused  by  the  failure  of  the  plaintiff  to  have  a  part  of  the  window 
frames  and  mouldings  in  position  so  that  the  glass  could  be  installed. 
Upon  this  question  the  evidence  of  the  plaintiff  and  the  defendant  was 
at  variance.  The  contract  called  for  the  placing  of  12  large  plate  win- 
dows, and  the  defendant  admits  that  he  installed  only  7.  The  defend- 
ant oflfered  evidence  tending  to  prove  that  he  repeatedly  notified  Levy, 
who,  it  appears,  was  the  superintendent  and  foreman  of  the  plaintiff, 
diat  he  would  be  unable  to  complete  his  work  at  the  time  specified  on 
accotmt  of  the  absence  of  the  window  frames  and  mouldings.  The 
trial  court  excluded  this  evidence,  stating  that  Levy  had  no  authority 
to  represent  the  plaintiff  with  respect  to  this  matter,  to  which  the  de- 
fendant duly  excepted.  We  think  the  exclusion  of  this  evidence  was 
error,  and  that  it  was  highly  prejudicial  to  the  defendant.  Levy 
testified  that  he  was  the  superintendent  and  foreman  of  the  plaintiff 
in  charge  of  this  work.  The  evidence  excluded  would  have  tended 
to  corroborate  the  defendant  that  his  failure  to  perform  his  contract 
within  the  time  agreed  upon  was  due  to  causes  which  were  entirely 
within  the  control  of  tiie  plaintiff. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


(56  MiK.  Bep.  212.) 

OOGHRANB  v.  ALESCAKTDRB  et  at. 

(Surrogate's  Court,  Oneida  County.    October,  1007.) 

1.  Pjutywuma*— AccTTinn.A.Tion  of  Iroohk. 

A  will  provided  for  the  payment  of  income  of  a  sliare  of  the  estate  by 
the  trustee  to  the  guardian  of  tlie  beneficiary,  less  the  sum  of  $5,000  annual- 
ly while  under  the  age  of  15  years  and  less  the  sum  of  $10,000  annually 
nntll  majority,  after  which  the  beneficiary  was  to  receive  $15,000  anmially 
nntll  h«  was  25  years  of  age,  at  which  time  the  principal  sum  is  to  be  turn- 
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ed  OTer,  leas  so  mncb  as  Is  required  to  produce  an  annaal  Income  of  $10,- 
000,  such  latter  sum  to  be  held  In  trust  for  the  beneficiary's  life,  with  re- 
mainders over.  Held,  that  the  directions  for  accumulation  of  income 
during  minority  are  invalid,  so  far  as  the  accumulation  is  sought  to  be 
made  a  part  of  the  fund  to  be  held  In  trust  after  the  beneficiary  became 
of  age,  and  on  attaining  majority  he  Is  entitled  to  such  accumulation  and 
the  entire  income  without  deduction. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  toL  SO,  Petpetoltles,  ii 
67-73.] 

2.  JtrDOUBNT— RXB  Jttoicata. 

Where  trustees'  accounts  are  settles  from  time  to  time  during  the 
mInoril7  of  the  beneficiary,  the  decrees  rendered  do  not  estop  the  benefi- 
ciary from  asserting  the  Invalidity  of  the  proTlslons  for  aocumolation  of 
Income  on  his  becoming  of  age. 

[Ed.  Note. — For  cases  In  point,  see  Coit  Dig.  vol.  SO,  Jadgment,  S  1214.) 

Action  by  John  W.  Cochrane,  trustee  of  James  Joseph  Alexander, 
deceased,  against  Leonie  Alexandre  and  others,  to  construe  a  will. 
Motion  for  commission  to  take  certain  testimony  denied. 

Ernest  P.  Hoes,  for  plaintiff. 

Eugene  D.  Alexander,  for  defendant  Jerome  Alexandre. 

Augustus  N.  Hand,  guardian  ad  litem,  for  defendant  Natalie  Alex- 
andre. 

Robert  Thome,  guardian  ad  litem,  for  Leonie  Alexandre. 

J.  Albert  Lane,  guardian  ad  litem,  for  defendants  Helen  L.  Alex- 
andre and  others. 

BISCHOFF,  J.  The  question  before  me  concerns  the  disposal  of 
certain  income  accruing  from  a  trust  fund  created  for  the  benefit  of 
the  defendant  Jercmie  Alexandre  by  the  will  of  James  Joseph  Alex- 
ander, deceased.  The  will  provided  for  the  payment  of  the  income 
by  the  trustees  to  the  guardian  of  the  beneficiary  during  infancy,  less 
the  sum  of  $5,000  annually  while  he  should  be  under  the  age  of  15 
years,  and  less  the  sum  of  $10,000  annually  during  the  succeeding 
period  until  his  majority.  Upon  the  beneficiary's  attaining  the  age  of 
21  years,  the  trustees  were  directed  to  pay  lum  the  sum  of  $15,000 
per  annum  until  he  should  reach  the  age  of  25  years,  then  to  pay  over 
to  him  the  principal  sum,  less  so  much  as  would  be  required  to  pro- 
duce an  annual  income  of  $10,000;  this  sum  so  deducted  to  be  held 
upon  trust  for  the  beneficiary's  life  with  certain  remainders  over.  All 
accumulations  of  income  within  these'  provisions  were  directed  to  be 
added  to  the  principal  of  the  trust  fund.  The  defendant  Jerome  Alex- 
andre having  attained  the  age  of  21  years,  and  having  asserted  the 
right  to  the  possession  of  all  accrued  income,  as  well  as  to  the  enjoy- 
ment of  the  full  annual  income  now  accruing  from  the  trust  fund,  the 
plaintiffs  have  brought  this  action  for  a  construction  of  the  will,  to 
the  end  that  their  duties  may  be  defined. 

There  can  be  no  doubt  that  the  direction  for  the  accumulation  of  in- 
come during  minority  was  invalid,  so  far  as  the  accumulated  money 
was  sought  to  be  made  a  part  of  the  fund  to  be  held  upon  trust  after 
the  period  of  nonage  had  expired.  Accumulations  of  income  may  be 
directed  for  one  purpose  only,  and  within  a  single  period,  for  the  ben- 
efit of  an  infant  and  during  minority  (4  Rev.  St  [8th  Ed.]  pt  2,  c 
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1,  tit.  2,  §§  37,  38;  Id.  pt.  2,  c.  4,  tit.  4,  §§  3,  4;  Real  Prc^.  Law, 
Laws  1896,  p.  568,  c.  647,  §  61 ;  Pers.  Prop.  Law,  Laws  1897,  p.  608,  c. 
417,  §  4) ;  and,  as  jadicisdly  interpreted,  the  statute  prcAibits  farther 
disposal  of  the  accumulated  fund  upon  any  trust,  with  the  result  that 
the  beneficiary  upon  attaining  his  majority  is  entitled  to  the  accumu- 
lations which  have  actually  been  made  (Pray  v.  Hegeman,  92  N.  Y. 
508 ;  Hascall  v.  King,  162  N.  Y.  134,  56  N.  E.  515,  76  Am.  St  Rep. 
302;  Barbour  v.  De  Forest,  95  N.  Y.  13).  So,  too,  within  the  same 
rule,  the  directions  in  the  will  before  me  for  the  accumulation  of  in- 
come after  majority  and  during  a  future  period  are  clearly  invalid, 
and  the  beneficiary — ^presumptively  entitled,  as  he  is,  to  the  "next 
eventual  estate"  upon  his  attaining  the  age  of  26  years — ^becomes,  by 
virtue  of  the  statute,  entitled  to  the  income  thus  undisposed  of  by  valid 
direction.  Real  Prop.  Law,  Laws  1896,  p.  668,  c  647,  §  53;  United 
States  Trust  Co.  v.  Sober,  178  N.  Y.  442,  460,  70  N.  E.  970. 

But,  while  conceding  the  invalidity  of  these  directions  for  an  ac- 
cumulation, as  an  original  question,  the  parties  whose  interests  are  fa- 
vored by  the  carrying  out  of  the  directions  contend  that  that  defend- 
ant Jerome  Alexandre  is  estopped  by  adjudication  to  assert  that  in- 
validity. It  appears  that  during  this  defendant's  minority  successive 
accounting  proceedings  were  instituted  in  the  Surr(^;ate's  Court,  to 
which  proceedings  he  was  a  party,  represented  by  special  guardian, 
and  that  decrees  were  entered  setUing  the  accounts  of  the  trustees, 
whose  acts,  in  purported  compliance  with  the  will,  were  thus  approved. 
Were  the  validity  of  the  provisions  for  the  accumulation  involved  in 
the  very  matter  brought  before  the  surrogate  for  decision,  the  decrees 
which  expressed  the  ultimate  result  would  be  deemed  to  have  con- 
cluded the  question,  notwithstanding  that  the  point  was  not  actually 
litigated  (Thorn  v.  De  Breteuil,  179  N.  Y.  64,  71  N.  E.  470) ;  but,  as 
I  view  the  case,  no  such  situation  arose  here.  In  none  of  these  earlier 
proceedings  was  tiie  question  of  the  ultimate  distribution  or  applica- 
tion of  the  accumulated  income  involved.  The  accounts  show  the  fact 
that  there  had  been  an  accumulation;  but  an  actual  inclusion  of  this 
fund  with  the  principal  trust  fund  was  not  suggested,  ncMr  was  its  pro- 
priety a  matter  for  incidental  decision. 

To  the  extent  that  the  will  directed  the  accumulation  during  in- 
fancy, the  accounts  show  that  the  trustees  had  observed  it,  by  adopting 
a  schedule  to  set  forth  the  items  of  accumulations  styled  "special  trust 
fund."  So  far,  as  to  the  validity  of  the  will,  the  surrogate  may  be 
deemed  to  have  registered  a  decision,  but  no  further,  since  the  accounts 
and  the  decrees  settling  them  related  wholly  to  the  past,  and  nothing 
was  asked  or  required  in  the  way  of  a  determination  of  the  disposal  of 
the  "special  trust  fund."  Needless  to  say  no  such  determination  could 
be  appropriately  made  in  the  accounting  proceedings,  while  the  bene- 
ficiary was  still  a  minor;  for  the  contingency  of  his  death  during  in- 
fancy left  the  situation  an  open  one,  as  to  which  no  decision  upon  a 
speculative  state  of  facts  could  aid  the  trustees  in  their  then  duties  nor 
affect  the  passing  of  the  accounts.  The  surrogate's  power  to  construe 
wills  not  being  general  in  character,  but  (»nfined  by  the  statute  to  the 
necessities  of  the  case  before  him  and  as  incidental  to  his  determina- 
tion (Code  Civ.  Proc.  §  2472 ;  Id.  §  2481,  subd.  11 ;  Washbon  v.  Cope, 
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144  N.  Y.  287-295,  39  N.  E.  388),  the  adjudication  expressed  by  these 
decrees  certainly  did  not  extend  to  the  status  of  the  accumulated  in- 
ccnne  at  the  time  when  the  beneficiary  should  reach  his  majority.  The 
case  of  Kirk  v.  McCann,  117  App.  Div.  56,  101  N.  Y.  Supp,  1093,  is 
directly  in  point,  and  is  conclusive  as  an  authority*  that  there  was  no 
estoppel  by  adjudication  on  the  facts  before  me.  Again,  and  for  still 
anodier  reason,  there  was  no  adjudication  upon  the  provisions  of  the 
will  which  related  to  the  accumulations  of  income  during  the  period  be- 
tween the  beneficiary's  twenty-first  and  twenty-fifth  years.  Here  there 
was  to  be  an  accumulation  only  in  ^e  event  that  the  income  exceeded 
$15,000  per  annum;  and  the  necessary  uncertainty  as  to  this  rendered 
the  question  quite  immaterial,  in  any  aspect  to  the  passing  of  the  ac- 
counts. 

I  conclude  that  upon  the  attainment  of  his  majority  the  defendant 
Jerome  Alexandre  became  entitled  to  the  income  accumulated  during 
his  infancy,  and  that  he  is  also  entitled  to  the  full  income  from  the 
trust  fund  as  it  accrues  pending  the  payment  over  of  the  principal  and 
the  retention  of  the  smaller  trust  fund  by  the  trustees  upon  his  reach- 
ing the  age  of  25  years. 

The  defendant  Leonie  Alexandre,  an  infant,  the  beneficiary  of  a 
trust  upon  identical  terms,  prays  for  a  similar  construction  of  this  will 
as  to  her  interests,  depending  upon  her  reaching  the  age  of  21  years. 
All  parties  being  before  the  court  and  a  general  construction  being 
sought,  the  decree  may  properly  cover  this  phase  of  the  controversy; 
and  it  may  be  framed  accordingly,  with  provision  for  costs  to  all  par- 
ties payable  out  of  the  corpus  of  the  two  trust  funds. 

Form  of  decree  may  be  presented  on  notice  of  settlement. 

Judgment  accordingly. 


(56  Misc.  Rep.  216.) 

In  re  NEIDNIQ'S  ESTATB. 

(Surrogate's  Court,  Kings  Oonnty.    October,  ISOT.) 

JUDOKENT— FOBKIOR  JUDOlfXIlT— IXFBAOHiaHT. 

Where  the  paternity  of  the  petitlcmer  was  eetabUsbed  In  Oeimany  more 
than  20  years  ago,  and  on  accoont  thereof  money  was  paid  to  the  peti- 
tioner by  his  alleged  father  on  his  attaining  his  majority^  a  commlaalon 
will  not  be  Issued  at  his  request  to  take  the  testimony  of  wltneasea  in 
Germany  to  impeach  the  correctness  of  sacb  determination. 

In  the  matter  of  the  estate  of  Andrew  Neidnig.  Motion  for  issu- 
ance of  a  commission.    Motion  denied. 

Edmund  Fletcher  Driggs,  for  petitioner. 

Watson  &  Kristellar  (Charles  H.  Kelby,  of  counsel),  for  respond- 
ents. 

CHURCH,  S.  The  question  involved  in  this  motion  for  the  is- 
suance of  a  comnussion  to  Germany  is  the  legitimacy  of  the  admin- 
istrator. A  legal  proceeding  was  had  in  Germany,  shortly  after  the 
petitioner's  birth,  in  which  his  mother  averred  that  his  father  was  a 
man  other  than  the  deceased  herein;  and,  as  a  result  of  this  proceed- 
ing, a  substantial  sum  of  money  was  paid  by  said  all^^  father; 
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the  proportion  of  that  which  was  allotted  to  the  petitioner  being  cd> 
lected  by  him  on  attaining  his  majority. 

The  petitioner  asks  for  a  commission  to  take  the  testimony  of  tha 
burgomaster  who  was  at  the  trial,  and  also  of  two  persons  who,  it 
is  claimed,  heard  the  deceased  acknowledge  that  he  was  the  father 
of  the  petitioner.  A  decree  of  a  foreign  court  having  jurisdiction 
of  the  cause  and  of  the  parties  is  entitied  to  full  credence  here.  Hil- 
ton V.  Guyot,  159  U.  S.  112,  16  Sup.  Ct.  139,  40  L.  Ed.  95.  If  ob- 
tained by  fraud,  or  without  jurisdiction,  there  are  circumstances  un- 
der whidi  it  may  be  assailed,  but  that  must  be  by  the  party  who  has 
suflFered  by  the  fraud ;  but  the  petitioner  here  is  the  party  who  has 
ben^ted  by  the  fraud,  if  any,  and  to  permit  statements  of  the  burgo- 
master, or  any  one  else,  as  to  what  took  place  at  a  trial  held  over  20 
years  ago,  would  be  improper.  Concerning  the  testimony  of  tiie 
other  witnesses,  as  it  does  not  appear  that  ^e  same  is  competent,  a 
commission  should  not  issue  to  them. 

Motion  denied. 


(56  MlBC.  Rep.  228.) 

In  re  CAMPBOLL'S  BSTATB. 

(Snrrogate's  Ooturt,  Brie  Oonnty.    October,  1907.) 

1.  AmainmBATOBS— BxTooATion  or  LEirms— Gbouitdb. 

Oode  dr.  Proa  |  2685,  sabd.  1,  antborlzlng  rerocatloa  of  letters  of  ad- 
ministration of  a  person  "Incompetent  or  disqualified  by  law,"  refers  to  sec- 
tion 2861,  forbidding  the  issuance  of  letters  of  administration  to  certain 
persons,  and  not  to  the  effect  of  a  subsequent  application  tx  letters  by 
one  having  a  prior  right 

2.  CUm. 

Where  the  surrogate,  by  consult  of  all  the  parties  to  a  proceeding  there- 
for, has  Issued  letters  to  a  creditor,  and  the  administrator  has  qualified. 
Us  letters  will  not  be  revoked  because  in  the  petition  it  was  alleged  that 
tbe  decedent  was  older  and  his  estate  less  than  in  fact  they  were ;  such 
erroneous  statement  not  being  "a  false  suggestion  of  a  material  fact"  with- 
in Oode  dv.  Proc.  I  2685,  subd.  4,  authorizing  a  revocation  In  such  case. 

[Ed.  Note. — BV>r  cases  in  point,  see  Cent  Dig.  vol.  22,  Executors  and 
Administrators,  |  183.] 

Application  for  revocation  of  letters  of  administration  on  the  estate 
of  Robert  M.  Campbell,  deceased.    Application  denied. 

Kellogg  &  Baker,  for  petitioner. 

George  F.  Schultz  (Daniel  J.  Kenefick,  of  counsel),  for  adminis- 
trator. 

HART,  S.  The  decedent  had  been  a  successful  practicing  physician 
and  well-known  resident  of  the  city  of  Buffalo  for  a  number  of  years. 
During  the  latter  years  of  his  life  he  had  g^ven  up  the  practice  of  his 
profession  and  lived  an  isolated  life  in  comparative  obscurity.  The 
intestate  died  at  the  city  of  Buffalo  on  May  27,  1907,  after  an  illness 
of  Aott  duration,  unattended  by  any  of  his  relatives  or  former  friends. 

A  petition  for  administration  upon  his  estate  was  filed  with  this 
court  on  May  29th  by  Dr.  Edw.  N.  Pfohl,  who  had  attended  the  de- 
ceased during  his  last  illness,  praying  that  letters  issue  to  him  as  a 
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creditor.  At  the  time  of  the  filing  of  the  petition  there  appeared  be- 
fore me  one  Sammis,  a  nephew,  residing  in  Canada,  the  petitioning 
creditor,  two  attorneys,  one  of  whom  had  been  intimate  with  the  de- 
ceased, and  the  undertaker,  also  a  creditor.  An  inquiry  was  had  into 
the  facts  and  circumstances;  it  appearing  that  the  deceased  left  sur- 
viving him  relatives  in  Canada  and  one  brother  in  California.  AU 
parties  present  joined  in  the  apph*cation  asking  the  appointment  of 
Dr.  Pfohl,  and  letters  of  administration  were  issued  to  him  without 
the  issuance  of  a  citation.  The  surrogate  exercised  the  discretion 
vested  in  him  by  section  2663  of  the  Code  of  Civil  Procedure  and 
dispensed  with  the  issuance  of  a  citation  to  the  nonresident  relatives. 
Subsequently  the  administrator  appeared  voltmtarily  and  made  ap- 
plication for  modification  of  his  official  bond  on  account  of  the  dis- 
covery of  assets  in  excess  of  the  amount  alleged  in  the  original  peti- 
tion, and  appraisers  were  appointed  at  his  request;  also,  an  order 
directing  the  publication  of  a  notice  to  creditors. 

A  petition  for  the  revocation  of  letters  of  administration  was  filed 
in  the  latter  part  of  July,  1907,  in  behalf  of  the  brother,  a  resident  of 
California.  Upon  the  return  day  of  the  citation  issued  thereon,  the 
administrator  appeared  and  by  counsel  opposed  the  application,  llie 
petitioner  asserts  that  there  was  a  false  suggestion  of  material  facts 
made  to  the  surrogate  in  the  petition  for  administration,  within  the 
meaning  of  subdivision  4,  §  2685,  of  the  Code  of  Civil  Procedure,  in 
that  the  age  of  James  Campbell  was  stated  therein  to  be  76  years,  when 
in  truth  it  was  but  62,  and  in  that  the  value  of  the  estate  was  estimated 
in  the  petition  at  $15,000  and  is  in  fact  $45,000.  I  do  not  regard 
these  discrepancies  as  at  all  material,  and  the  fact  that  James  Camp- 
bell was  13  years  younger  and  the  estate  $30,000  greater  would  not 
have  influenced  my  action  in  dispensing  with  citation  to  the  nonresi- 
dent relatives  and  awarding  letters  to  Dr.  Pfohl.  The  petitioner  re- 
lies upon  an  interpretation  of  subdivision  1,  §  2685,  of  ^e  Code,  cit- 
ing Matter  of  Tycrs,  41  Misc.  Rep.  378,  84  N.  Y.  Supp.  934.  The 
cases  are  readily  distinguishable.  In  the  case  cited  the  nonresident 
brother  was  diligent  and  had  presented  a  petition;  and,  presumably, 
while  procuring  his  bond,  a  zealous  creditor  anticipated  him  and 
secured  letters  which  were  subsequently  revoked  for  obvious  reasons. 
The  administrator  in  this  estate  had  been  regularly  appointed,  has 
qualified,  and  is  administering  the  estate  with  full  protection  to  all 
persons  interested.  He  has  given  a  surety  bond  of  a  responsible 
company  which  reserves  joint  control  of  the  funds  of  the  estate. 

The  phrase  "incompetent  or  disqualified  by  law,"  as  used  in  section 
2685  of  the  Code,  I  believe  refers  to  the  provisions  of  section  2661 
of  the  Code,  and  not  to  the  question  of  prior  right  of  a  nonresident  to 
administer. 

The  application  of  the  petitioner  for  revocation  of  letters  is  there- 
fore denied. 
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(56  Mlac.  Rep.  eie.) 

In  re  BJSITZ. 

(Snpreme  Court,  Appellate  Term.    December  12,  1907.) 

L  EiZXCnnON— SUPPLKICENTABY   PB00KKDIKO8— AOTB   CORaTITUTIRO   CONimFT. 

Under  Code  CIt.  Proc.  |  2281,  providing  that  where  accused  has  com- 
mitted a  contempt  that  was  calculated  to,  or  did,  defeat,  Impair,  Impede, 
or  prejudice  the  rights  or  remedies  of  a  party,  etc.,  the  court  must  make 
a  final  order  dlre(^ing  that  be  be  punished  by  fine  or  Imprisonment  or 
both,  failure  of  a  Judgmoit  debtor  to  appear  for  examination  under  an 
order  In  supplementary  proceedings  is  a  contempt  justifying  a  flne^  ir- 
respectlve  of  proof  of  actual  damage. 

[Ed.  Xote.— For  cases  in  point,  see  Gent  Dig.  vol.  21,  Elxecatlon,  f| 
1197-1200.] 

2.  Sahc— PuniBHiaciiT. 

Where  a  judgment  debtor  is  fined  for  contempt  for  failure  to  appear 
for  examination  in  supplementary  proceedings,  the  mere  fact  that  the 
fine  Imposed  equals  the  amount  of  the  judgment  in  favor  of  the  creditor 
and  the  costs  of  the  proceeding  would  not  be  ground  tor  reversing  the 
order  to  punish  for  the  contempt 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  21,  Bxecntlon,  1 1202.] 

8.  Saue— Waives  bt  Attobnkt  fob  JuDoiosnT  Cbxditok— EnrxcT. 

Where  It  appears  that  after  Issuance  of  an  order  to  a  judgment  debtor 
to  appear  for  examination  In  supplementary  proceedings,  the  attorney 
for  the  judgment  creditor  informed  the  debtor  by  telephone  that  the  re- 
quirement of  the  order  would  not  be  Insisted  on  for  ttilrty  days,  the  debtor 
^ould  not  be  punished  for  contempt  in  failing  to  appear  for  examination. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  21,  Execution,  ||  1197- 
2000.] 

Appeal  from  Ci^  Court  of  New  York,  Special  Term. 

Application  by  Joseph  Seitz,  judgment  creditor,  to  punish  Joseph 
Keitel,  judgment  debtor,  for  failure  to  appear  for  examination  in  pro- 
ceedings supplementary  to  execution.  From  an  order  imposing  a 
fine  equalling  the  judgment  and  costs,  defendant  appeals.     Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Ralph  B.  Ittelson,  for  appellant 

Cornelius  J.  Earley,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  an  order  granting  a  mo- 
tion to  punish  the  judgment  debtor  for  contempt  for  failure  to  appear 
for  examination  in  supplementary  proceedings,  and  imposing  a  fine  of 
$186,  the  amount  of  the  judgment  in  favor  of  the  judgment  creditor, 
tt^cther  with  the  costs  of  the  proceeding. 

It  is  the  contention  of  the  appellant  that,  in  the  absence  of  proof 
of  actual  damap;e,  the  court  had  no  power  to  impose  a  fine  in  the 
amount  of  the  judgment,  but  solely  to  impose  such  fine  as  the  court 
in  its  discretion  deemed  proper  to  maintain  the  dignity  of  tiie  court 
Section  2281  of  the  Code,  however,  provides  that,  where  the  failure 
to  obey  such  an  order  was  "calculated  to,"  or  did  actually,  defeat,  im- 
pair, impede,  or  prejudice  the  rights  or  remedies  of  a  party  to  an  ac- 
tion, the  court  may  impose  a  fine,  and  the  authorities  hold  that  sudi 
fine  may  be  imposed  irrespective  of  whether  actual  damage  is  proven. 
Swenarton  v.  Shupe,  40  Hun,  41 ;  Moffat  v.  Herman,  116  N.  Y.  131, 
22  N.  E.  287.  The  mere  fact  that  a  fine  imposed  happens  to  be  identi- 
107  N.Y.S.— 88 
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cal  with  the  amount  of  the  judgment  in  favor  of  the  judgment  cred- 
itor would  not  be  ground  for  reversal  of  the  order.  The  statute  is 
remedial  in  character,  and  certainly  was  intended  to  preserve  and  pro- 
mote "the  rights  or  remedies  of  a  party  to  an  action,"  so  that  it  neces- 
sarily follows  that  a  failure  to  comply  with  an  order  based  thereon  is 
"calculated  to"  defeat,  impair,  impede,  or  prejudice  such  rights.  The 
more  serious  point,  however,  is  that  raised  by  point  1  of  defendant's 
brief,  that  the  judgment  debtor  was  not  guilty  of  contempt  for  the 
reason  that  he  was  not  given  a  reasonable  opportunity  to  appear  for 
examination.  It  appears  by  the  affidavit  of  the  attorney  for  the 
judgment  creditor  submitted  in  support  of  the  motion  that  said  at- 
torney and  the  judgment  debtor,  subsequent  to  the  issuance  of  the 
order  in  supplementary  proceedings,  had  a  conversation  over  the  tele- 
phone, at  the  termination  of  which  said  attorney  "told  judgment 
debtor  that  he  would  hold  the  matter  for  30  days,  as  he  had  promised, 
in  order  to  give  him  an  opportunity  to  arrange  his  matters  so  as  to 
pay  this  judgment."  The  attorney  denies  that  he  agreed  to  call  the 
matter  off  as  claimed  by  the  judgment  debtor;  but  it  is  impossible 
to  place  any  other  construction  upon  the  language  admitted  to  have 
been  used  by  the  creditor's  attorney  than  that  it  was  intended  that 
the  requirement  of  the  order  should  not  be  insisted  upon  for  30  days, 
and  that  the  attorney  waived  the  right  to  make  such  examination  on 
the  return  day  of  the  order.  Judgment  had  been  entered  and  execu- 
tion issued,  and  there  appears  to  have  been  no  other  matter  to  "hold 
off,"  save  the  examination  in  supplementary  proceedings.  The  only 
other  construction  that  might  be  placed  upon  the  langu<^  so  used 
would  indicate  an  intent  on  the  part  of  the  attorney  to  enter  a  default 
and  hold  the  order  of  the  court  over  the  head  of  the  debtor  in  order 
to  compel  the  fulfillment  by  him  of  an  agreement  entered  into  subse- 
quent to  the  issuance  of  the  order,  an  abuse  of  the  process  of  the 
court  which  would  be  deserving  of  condemnation  and  censure. 
The  order  should  be  reversed,  with  $10  costs  and  disbursements. 


(66  Misc.  Rep.  676.) 

MOPPAB  T.  WII/TCHIK  et  al. 

(Snpreme  Oonrt,  Appellate  Term.    December  12,  1907.) 

1.  PABTIEB— DKFEOT  of   PABTIBB   Pl.AIHTin<— Avendiocnt. 

In  an  action  for  damage  to  goods,  where  the  pleadinge  were  oral,  so 
that  a  defect  of  parties  could  not  be  taken  advantage  of  b7  demnrrer, 
and  npon  the  trial  It  appeared  that  plaintiff  was  not  the  sole  owner  of  the 
Injured  property,  defendants  shonld  be  allowed  to  amend  their  answer, 
•ettlng  up  the  defect 

[EJd.  Not& — TTor  cases  hi  point,  see  Gent  Dig.  toL  87,  Parties,  |  124.1 

2L   SAICB— PlAINTUTB— PXBSOKB  IN   INTKBXST. 

To  maintain  an  action,  plaintiff  must  be  the  only  person  posseesed  of 
any  Interest  in  the  demand,  so  that  as  a  result  of  the  litigation,  all  lights 
of  action  In  respect  thereto  will  be  barred  as  against  defendants. 

(Ed.  Note. — ^For  cases  In  point,  see  C«it  Dig.  vol.  87,  Parties,  |  ]&} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 
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Action  by  Kohos  Moppor  against  Louis~  Wiltchik  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Morris  A.  Rabinovitch,  for  appellants. 
Bennett  E.  Siegelstein,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  damages  to 
merchandise  injured  by  the  leakage  of  water  from  pipes,  which  were 
being  placed  in  premises  leased  by  the  plaintiff  by  a  contractor  em- 
ployed by  the  defendant.  We  should  not  be  inclined  to  disturb  this 
judgmtnt,  were  it  not  that  it  appeared  upon  the  trial  that  the  plaintiff 
was  not  the  sole  owner  of  the  injured  property.  The  proof  shows  that 
the  plaintiff's  son,  one  Louis  Moppar,  was  a  partner  with  plaintiff,  and 
that  the  copartnership  owned  the  damaged  goods. 

The  pleadings  were  oral,  and  consequently  the  defect  of  parties 
could  not  be  taken  advantage  of  by  demurrer.  As  soon  as  this  fact 
was  made  to  appear  upon  the  trial,  the  defendants'  counsel  moved  to 
amend  the  answer,  setting  up  a  defect  of  parties  plaintiff.  This  motion 
was  denied.  It  should  have  been  granted.  It  affected  a  substantial 
right  of  the  defendants,  and  was  in  the  furtherance  of  justice.  The 
nde  is  well  settled  that,  to  maintain  an  action,  it  must  appear  that  the  • 
plaintiff  is  the  only  person  possessed  of  any  ownership  or  interest  in 
the  demand,  so  that,  on  a  recovery  and  subsequent  pay^nent,  all  rights 
of  action  in  respect  thereto  will  be  barred  as  against  the  defendants. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event 


(56  Misc.  B«p.  688.) 

ROSENBERG  v.  JACOBSON  et  al. 

(Supreme  Coart  Appellate  Term.    December  12,  1907.) 

Tkrdob  and  Pubohasxb— Defects  is  Title— Waitib  of. 

Objections  to  title  to  be  taken,  subject  to  two  mortgages,  in  that  one 
of  the  mortgages  contained  tbe  "Brundage  clause"  and  the  "estoppel  cer- 
tificate clauses,"  and  the  other  the  "estoppel  certificate  clauses,'*  are  not 
of  such  a  character  that  if  made  at  the  time  fixed  for  closing  title  they 
could  not  have  been  obviated  by  the  vendors,  and  hence  are  waived  where 
tbe  vendee  did  not  tender  performance  and  raise  such  objections  at  tbe 
time  fixed  for  closing  title. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  toL  48,  Vendor  and  Pnr- 
cbaaer,  U  267-270.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Anna  Rosenberg  against  George  Jacobson  and  others. 
Judgment  for  plaintiff,  and  defendants  appeaJ.  Reversed,  and  a  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Levitt  &  Hetkin,  for  appellants. 
Herman  Roth,  for  respondents. 

BRUCE,  J.  This  action  is  brought  to  recover  the  deposit  made  by 
the  plaintiff's  assignee  upon  a  contract  for  the  sale  of  real  estate  and 


Digitized  by 


Google 


596  107  NEW  TORE  SUPPLEMENT  (Sup.  Ct. 

and  141  N«w  Tork  State  Reporter 

the  expense  of  examining  titie.  By  the  terms  of  the  contract  the  prem- 
ises in  question  were  to  be  taken,  subject  to  two  mortgages,  which 
were  not  then  in  existence.  On  the  day  for  the  closing  of  the  title 
plaintiff  raised  certain  objections,  which  were  waived  upon  the  trial, 
and  upon  the  strength  of  the  objections  so  waived,  made  no  tender  of 
the  balance  of  the  purchase  money. 

Plaintiff  now  alleges  that  the  defendants  committed  a  breach  of 
the  contract  in  that  one  of  the  mortgages  upcm  the  premises  contained 
the  "Brundage"  and  the  "estoppel  certificate  clauses,"  and  the  other 
the  "estoppel  certificate  clauses."  These  objections  now  relied  upon 
were  not  raised  at  the  time  set  for  closing  title. 

As  stated  by  Mr.  Justice  Scott,  in  Oppenheimer  v.  Knepper  Realty 
Co.,  50  Misc.  Rep.  186, 187,  98  N.  Y.  Supp.  204: 

"The  rule  1b  that  tender  of  performance  on  the  part  of  the  vendee  la  dis- 
pensed with  In  a  case,  where  It  appears  that  the  vendor  1b  disabled  from  per- 
formance on  the  day  fixed  therefor.  In  such  a  case  tender  of  perfonnance 
on  the  part  of  the  vendee  would  be  a  mere  idle  ceremony,  and  the  vendee 
may,  without  tender  or  demand,  sue  for  the  money  paid  on  the  contract  and 
for  damages.  Ziehen  v.  Smith,  148  N.  Y.  558,  42  N.  E.  1080.  This  rule,  how- 
ever, does  not  apply  when  It  appears  that  the  Incumbrance  constituting  an  ob- 
jection to  the  title  Is  one  which  Is  wlthtn  the  power  of  the  vendor  to  remove. 
In  such  a  case  the  vendee  may  not  maintain  an  action  unleBs  be  tmdera  per- 
formance and  makes  his  objection  at  the  time  fixed  for  performance ;  for  be 
•  will  then  be  deemed  to  have  waived  the  objection.  But  if  the  incumbrance 
be  not  one  within  the  power  of  the  vendor  to  remove,  the  vendee,  in  order  to 
maintain  an  action,  need  not  make  tender  or  raise  the  particular  objection  at 
the  time  fixed  for  closing  title.  Hlggins  v.  Eagletoo,  156  N.  Y.  466,  60  N.  BL 
287." 

There  are  certain  incumbrances  as  to  which  it  may  be  presumed  that 
the  vendor,  if  his  attention  had  been  called  thereto,  could  and  would 
have  removed. 

The  question  is  whether  or  not  it  can  be  said,  as  a  matter  of  law.  that 
the  objections  now  made  are  of  such  a  character  that  if  made  at  the 
time  they  could  not  have  been  obviated  by  the  defendants.  Higgins  v. 
Eagleton,  supra ;  Ziehen  v.  Smith,  supra. 

Mr.  Justice  Woodward,  in  Rosenberg  v.  Feiering  (Sup.)  105  N.  Y. 
Supp.  812-816,  in  a  similar  action,  where  objection  to  the  "Brundage 
clause"  not  raised  at  the  time  of  closing  title  was  subsequently  relied 
upon,  said: 

"If  the  specific  objection  had  been  made,  the  defendant  might  have  procured 
a  modlflcatlon  of  the  extension  Instrument  by  eliminating  that  clause  and 
should  have  been  afforded  an  opportunity  to  do  bo,  since  she  was  entitled  to 
an  adjournment  to  Jane  16th,  or  earlier  if  she  so  elected  by  the  terms  of  the 
contract.  Clearly  the  specific  objection  to  the  tax  clause  was  an  afterthought 
presented  for  the  first  time  on  the  trial  In  the  manner  heretofore  stated,  to  the 
surprise  If  not  astonishment  of  the  defendant" 

The  reasoning  in  Rosenberg  v.  Feiering,  supra,  seems  to  be  decisive 
as  to  the  question  involved  here  with  reference  to  the  "Brundage 
clause,"  and  applies  with  equal  force  to  the  "estoppel  clause." 

In  Oppenheimer  v.  Knepper  Realty  Co.,  supra,  cited  by  the  learned 
trial  justice  in  his  opinion  in  this  case,  the  objection  made  bjr  the  ven- 
dee was  to  an  incumbrance  consisting  of  an  agreement  that  in  case  of 
the  destruction  of  a  party  wall  whidi  was  a  part  of  the  premises  it 
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should  be  rebuilt  at  the  joint  expense  of  the  owners,  and  this  was  de- 
clared in  terms  to  be  a  covenant  running  with  the  land.  It  is  obvious 
that  such  an  objection  could  not  have  been  obviated  by  the  vendor  had 
it  been  raised  at  the  time  title  was  to  have  passed.  In  Rosenberg  v. 
Levitt,  also  cited  by  the  learned  trial  justice,  in  which  case  a  judg- 
ment for  the  plaintiff  was  affirmed  by  this  court  without  opinion  at 
the  June  term,  the  objections  raised  by  the  vendee  were  the  same  as 
those  raised  in  the  case  at  bar,  but  they  were  made  at  the  time  agreed 
upon  for  the  closing  of  title. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


MAHCT78  ▼.   LIEBOVITZ. 
(Supreme  Oonrt,  Appellate  Term.    December  12,  1007.) 

1.  OUASAHTT— CoRSTBCCTIOn. 

A  gnarantor  la  entitled  to  stand  npon  the  letter  of  his  contract,  and  his 
imdertaking  Is  to  be  construed  strictly  In  bis  fayor,  and  Is  not  to  be  ex- 
tended by  Implication  or  Inference  beyond  tbe  scope  of  Its  terms. 

(Bid.  Note. — ^For  cases  In  point,  see  Gent  Dig.  vol.  25,  Guaranty,  i  28.] 

2.  SAitB—GoNDiTiONB— Breach. 

In  an  action  on  a  guaranty  of  the  account  oJF  a  tbird  person  for  one 
year,  wltb  a  condition  that  statements  were  to  be  rendered  to  the  debtor 
on  the  0r8t  of  each  and  every  month  for  tbe  account  of  the  preceding 
month,  and  settlements  to  be  made  monthly,  evidence  that  plaintlfF 
rendered  a  statement  on  the  first  of  the  month,  and  was  told  that  the 
month  was  not  up  till  the  seventh,  and  that  tbe  debtor  would  then  pay, 
and  that  the  debtor  also  stated  that  the  figures  were  all  right  and  plain- 
tiff waited  until  the  seventh  of  the  month  before  notifying  tbe  guarantor 
of  nonpayment  did  not  as  matter  of  law  show  a  breach  of  tbe  condition 
of  the  guaranty. 

[Ed.  Note. — For  cases  In  point  see  Coit  Dig.  voL  25,  Guaranty,  i  106.] 

Appeal  frcMn  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District 

Action  by  Louis  Marcus  against  Harry  Liebovitz  on  a  guaranty. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Gustavus  A.  Rogers,  for  appellant 
Ruskay  &  Ruskay,  for  respondent 

PER  CURIAM.  On  or  about  September  17,  1906,  the  defendant 
made  and  delivered  to  the  plaintiff  the  following  guaranty,  viz.  : 

"In  consideration  of  tbe  sum  of  $1,  to  me  In  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged,  I  do  hereby  guarantee  to  L.  Marcus  (plaintiff) 
of  231  Water  street  in  the  borough  of  Manhattan,  New  York  City,  the  account 
of  Morris  Uebovltz,  for  <me  year,  up  to  the  sum  of  $300.  The  conditions  of 
this  guaranty  are  that  statements  are  to  be  rendered  by  the  said  L.  Marcus 
to  the  said  Morris  Liebovitz,  on  the  first  of  each  and  every  month,  for  the  ac- 
count of  tlie  preceding  month,  and  settlements  are  to  be  made  monthly.  In 
default  of  which  conditions  this  guaranty  is  to  be  null  and  void." 

The  court  found  upon  the  trial  of  the  action  brought  by  plaintiff  on 
said  guaranty  that  "the  plaintiff  has  failed  to  prove,  on  the  evidence 
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presented  to  the  court,  that  he  rendered  statements  to  Morris  Liebovitz 
on  the  first  day  of  eadi  and  every  month  for  the  account  of  the  preced- 
ing months  and  made  settlements  monthly,  as  provided  in  the  written 
guaranty  under  which  he  is  attempting  to  hold  the  defendant  Harry 
Liebovitz  liable.  In  default  of  this  evidence  he  has  failed  to  make  out 
a  cause  of  action."  The  court,  therefore,-  held  that  "the  plaintiff  is  not 
entitled  to  recover  as  a  matter  of  law,  and  judgment  is  tiiat  the  action 
is  dismissed  on  the  merits,  with  costs." 

It  appears  that  plaintiff,  relying  on  the  guaranty,  delivered  coal  to 
Morris  Liebovitz  between  January  7,  1907,  and  February  7,  1907.  As 
the  court  below  based  its  decision  on  one  feature  of  the  case  only,  we 
will  confine  ourselves  upon  this  appeal  to  a  consideration  of  that 
branch  of  the  case  alone.  The  question,  therefore,  presented  on  this 
appeal,  is  this,  does  the  testimony  of  plaintiff  fail  to  show  that  he  ren- 
dered a  statement  to  Morris  Liebovitz  on  the  1st  of  February,  1907, 
for  the  account  of  the  preceding  month,  or  that  he  made  settlements 
monthly?  The  rule  is  that  a  guarantor  is  entitled  to  stand  upon  the  let- 
ter of  his  contract,  and  his  undertaking  is  to  be  construed  strictly  in 
his  favor,  and  is  not  to  be  extended  by  implication  or  inference  beyond 
the  scope  of  its  terms.  The  guarantor  has  a  right  to  insist  upon  a 
strict  compliance  with  the  terms  and  conditions  of  his  undertaldi^, 
and  the  time  of  credit  must  be  given  in  strict  conformity  with  the  guar- 
anty, and  any  deviation  in  this  respect,  however  small,  wiU  exonerate 
the  guarantor.  Walrath  v.  Thompson,  6  Hill,  540;  Story  on  Con- 
tract, 574 ;  Ward  v.  State,  81  N.  Y.  406 ;  National  Mechanics'  Banking 
Ass'n  v.  Conklin,  24  Hun,  496. 

Plaintiff's  testimony  is  as  follows,  viz. : 

"I  handed  blm  [Morris  Liebovitz]  a  statement,  wltb  btll,  on  the  1st  of  the 
month  [of  February,  1907],  and  he  said  that  the  month  would  be  up  on  the 
7tb,  because  he  started  on  the  7th,  and  he  said:  'On  the  7th  I  will  pay.' 
So  Morris  Liebovitz  told  me  to  wait  until  the  seventh  of  the  month,  and  be 
nid:  'Besides  yon  have  got  a  gnarantee  for  9S00,  and  I  only  owe  you  $267. 
and  it  I  don't  pay,  yon  can  go  to  Hany  Liebovitz,  and  yon  can  get  your 
mtm^.'  On  the  7th  I  went  down  to  Harry  Liebovitz  and  saw  him,  and  he 
claimed  be  was  going  to  send  me  a  check  for  it,  which  I  never  got.  Q.  Did 
you  go  over  these  accounts  with  Morris  Liebovitz?  A.  The  bo<ddEeeper  did, 
there.  Q.  Did  you  show  him  [Morris  Liebovitz]  the  [guaranteed]  account  in 
your  book?  A.  Yes.  Q.  Did  he  go  over  it,  this  guaranteed  account?  A. 
Yes.  Q.  What  did  he  say  about  the  correctness  of  the  guaranteed  account. 
What  did  he  say  about  the  figures?    A.  The  figures  were  all  right" 

Whether  he  means  that  Morris  Liebovitz  so  stated  that  the  figures 
were  all  right,  or  whether  he  himself  states  that  the  figures  were  all 
right,  is  not  altogether  clear;  but  from  the  form  of  the  question,  to 
which  this  reply  was  made,  it  seems  to  be  a  reasonable  inference  that 
he  refers  to  wtiat  Morris  Liebovitz  said.  We  are  inclined  to  the  opin- 
ion that  plaintiff  has  sufficiently  shown  that  he  rendered  a  statement 
on  the  1st  of  February  for  the  account  of  the  preceding  month,  and 
endeavored  to  have  the  settlements  made  monthly,  as  the  g^iaranty  re- 
quired. He  had  a  right  to  wait  a  while  for  Morris  Liebovitz  to  pay  up 
before  applying  to  defendant  on  the  guaranty.  So  that  his  apparent 
acquiescence,  if  any  there  be,  in  the  suggestion  of  Morris  Liebovitz 
to  postpone  payment,  by  waiting  until  the  7th  before  calling  upon  de- 
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fendant,  can  hardly  be  regarded  as  such  an  extension  of  the  time  of 
credit  as  exonerates  the  guarantor.  There  is  nothing  in  the  language 
of  the  guaranty  to  prevent  plaintiff  from  so  waiting  seven  days  for 
Morris  Liebovitz  to  pay  up  before  calling  the  matter  to  the  defendant's 
attention.  Plaintiff  had  already  done  exactly  what  the  guaranty  re- 
quired him  to  do,  by  presenting  a  statement  on  the  1st  day  of  Febru- 
ary of  the  account  for  the  month  of  January,  with  a  bill  therefor,  and 
demanding  a  settlement,  i.  e.,  payment.  It  seems  to  us  that  the  learned 
court  below  fell  into  error  in  holding  that  "plaintiff  has  failed  to  prove 
•  *  *  that  he  rendered  statements  to  Morris  Liebovitz  on  the  first 
day  of  each  and  every  month  for  the  account  of  the  preceding  months, 
and  made  settlements  monthly,  *  *  *  and  that  plaintiff  is  not  en- 
titled to  recover  as  a  matter  of  law."  There  is  no  dispute  whatever 
as  to  any  month  preceding  the  month  from  January  7  to  February  7, 
1907,  and  as  to  that  month,  as  we  have  seen,  plaintiff  has  sufficiently 
shown  compliance  with  the  terms  of  the  guaranty. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


MANN  ▼.  MKRYASH. 

(Supreme  Goart,  Appellate  Term.    December  12,  1907.) 

1.  CoTTKTB— Nkw  Yobk  Citt  Munioifai.  Oottbt— Vaoazioh  or  Jttdoiocnt  to 
Pebiot  Tratebsk  ot  Rktdbn  of  Sebtiox. 

In  the  Mtmiclpal  Court  of  the  city  of  New  York,  a  judgment  camiot 
be  vacated  to  pwmlt  a  traverse  of  the  return  of  service  of  summonB. 

i.  Samb— Vacatior  of  Judohxnt— NonsEBvicE  OT  StraaioRS— Statutobt  Pbo- 

VISIORS. 

Prior  to  the  amendment  of  New  York  City  Municipal  Court  Act,  Laws 
1902,  p.  1562,  c.  680,  §  253,  by  Laws  1907,  p.  554,  c.  301,  no  authority 
was  given  the  Municipal  Court  to  vacate  or  set  aside  a  Judgment  for 
nonservice  of  summons,  and  the  only  remedy  therefor  was  by  appeal  from 
the  Judgment,  and  serving  and  submitting  affidavits  that  no  service  was 
made,  which  affidavits  the  plaintiff  had  the  right  to  controvert 

t.  SAMX— OPXHIKO    DXFAUI.T  AND   SBITIHa  FOB  TbIAI/— RXQUISITKS   OF  APPU- 
OAXIOH. 

Where  a  defendant  moves  to  vacate  a  Judgment  that  he  may  traverse 
the  return  of  service,  but  does  not  ask  that  the  default  be  opened,  and  sub- 
mits no  proposed  answer  or  affidavit  of  merits,  nor  declares  -that  he  has 
a  defense,  it  is  not  en  application  for  relief  under  New  York  City  Mu- 
nicipal Court  Act,  Laws  1902,  p.  1562,  c.  580,  as  amended  by  Laws  1907, 
p.  564,  c.  304,  §  263,  permitting  a  default  to  be  opened  upon  motion  and 
the  case  set  down  for  trial,  and  the  motion  is  properly  denied. 

4  Baxb— Apfkait— DsaieiORa  Rbviewable— Refubai.  to  Vaoakb  Judgment. 
Dnder  the  circumstances,  an  appeal  did  not  lie  from  tlie  order  of  the 
Municipal  Court  denying  such  motion. 

&  Sake— Review— ADDrnoNAL  Pbootb— Meettno  Affidavitb  Not  Sebved. 
Where  affidavits  that  summons  was  not  served  on  defendant,  forming 
part  of  the  return  on  appeal  from  a  Judgment  of  the  Municipal  Court 
against  blm,  have  not  been  served  on  plaintifTs  attorney,  and  no  notice 
was  given  him  that  defendant  Intended  to  rely  on  them  on  the  appeal, 
an  opportunity  to  controvert  them  should  be  given  to  plaintiff  on  appeal, 
if  necessary. 
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6.  FbOCKSS— SeSTIOK— ReTUBH— IlIPXAOHXXRT— EVIDinOS— ADiaSSIBIUTT. 

As  aflSdarit  of  defendant's  wife  that  sbe  was  served  with  summonB  in 
a  certain  action  lias  no  bearing  pu  the  questloa  wbetber  defendant  waa 
properly  served  tbereln. 

7.  Samb— SujFioiKwor  ot  AiriDATrr. 

An  affidavit  of  a  def«idant  that  "he  was  never  served  with  a  Bttmmona 
and  complaint  in  the  action"  is  a  mere  conclusion,  insufficient  to  over- 
come the  sworn  statement  of  the  person  who  claims  to  have  made  the 
service,  giving  with  exactness  and  particularity  the  time,  place,  and  man- 
ner of  service,  and  stating  ezplioitly  that  the  summons  and  complaint 
were  delivered  to  and  left  with  defendant  personally. 

lESi.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  40,  Process,  |  201.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Samuel  Mann  against  Louis  Meryash.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  motion  to  vacate  the  judgment 
and  permit  a  traverse  of  the  return  of  summons,  defendant  appeals. 
Appeal  from  the  order  dismissed.    Judgment  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Henry  H.  Silver,  for  appellant 

Joseph  Gans,  for  respondent 

BRUCE,  J.  In  this  case  the  defendant  appeared  specially  upon 
the  return  day  of  the  summons,  and  filed  no  answer,  but  handed  up  an 
affidavit,  verified  by  the  wife  of  the  defendant,  in  which  she  testified, 
in  substance,  that  she  had  been  served  with  a  copy  of  the  summons  in 
this  action.  The  court  thereupon  informed  the  defendant's  represen- 
tative that  an  affidavit  of  the  defendant  himself,  showing  that  no  serv- 
ice had  ever  been  made  upon  him,  should  also  be  filed,  as  forming 
the  basis  for  a  dismissal  of  the  action,  and  the  court  gave  the  defendant 
until  12  o'clock  of  that  day  in  which  to  file  an  affidavit.  No  such 
affidavit  was  filed,  and  judgment  was  rendered  against  the  defendant. 
The  defendant  then  obtained  an  order  to  show  cause  why  his  default 
should  not  be  opened  and  he  be  allowed  "to  traverse  the  return,"  This 
motion  was  denied,  and  the  defendant  appeals  from  the  judgment  and 
from  the  order  denying  his  motion. 

It  is  difficult  to  see  just  what  the  appellant  intends  to  bring  up  for 
review  upon  this  appeal.  His  motion  in  the  lower  court  was  that  the 
judgment  be  vacated  solely  for  the  purpose  of  "traversing  the  return." 
No  such  practice  €xists  in  the  Municipal  Court  Prior  to  the  amend- 
ment to  section  263,  Municipal  Court  Act,  Laws  1902,  p.  1562,  c.  580 
(chapter  304,  p.  654,  Laws,  1907),  taking  effect  September  1,  1907, 
which  amendment  is  not  applicable  to  this  case,  there  was  no  author- 
ity given  to  the  Municipal  Court  to  vacate  or  set  aside  a  judgment  ior 
nonservice  of  a  summons.  Diehl  v.  Steele,  49  Misc.  Rep.  456,  97  N. 
Y.  Supp.  1024.  The  only  remedy  for  a  person  who  claimed  that  no 
process  has  been  served  upon  him  was  by  an  appeal  from  the  judg- 
ment, and,  upon  such  appeal,  serving  and  submitting  affidavits  showing 
that  no  service  was  ever  made  upon  him,  the  allegations  in  such  affi- 
davits, the  plaintiff  in  the  action  having  the  right  to  controvert 
Austen  v.  Columbia  Lubricants  Co.  (Sup.)  85  N.  Y.  Supp.  362.  It  is 
dear  that  the  defendant  did  not  intend'  that  relief  should  be  granted 
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him  under  section  253  of  the  Municipal  Court  act,  as  he  did  not  ask 
that  the  default  be  opened  and  the  case  set  down  for  trial,  and  he 
submitted  no  proposed  answer,  no  affidavit  of  merits,  and  did  not 
even  declare  that  he  had  any  defense,  to  the  cause  of  action  set  up  in 
the  complaint.  The  court  was  clearly  right  in  denying  the  motion,  and 
no  appeal  will  lie  from  the  order  made  under  sudi  circumstances. 
Bevins  &  Rogers,  App.  Term  Practice,  61,  and  cases  there  cited.  The 
appeal  from  die  order  must  therefore  be  dismissed. 

For  the  purpose  of  disposing  of  the  appeal  from  the  judgment,  we 
may  consider  it  as  having  been  taken  under  the  provisions  of  section 
311  of  the  Municipal  Court  act,  and  we  may  regard  the  affidavits  sub- 
mitted by  the  defendant  in  the  court  below,  inasmuch  as  they  form 
part  of  tiie  return  herein,  as  being  the  proof  relied  upon  by  him,  on 
this  appeal,  to  show  nonservice  of  the  summons.  As  such  affidavits 
were  never  served  upon  the  plaintiff's  attorney,  and  no  notice  was 
given  him  that  the  defendant  intended  to  rely  upon  them  in  this  court, 
an  opportunity  to  controvert  the  allegations  contained  therein  would 
be  given  him  if  it  was  deemed  necessary.  Taking  into  consideration 
all  tiie  affidavits  used,  bearing  upon  the  question  of  the  service  of  the 
process,  we  are  satisfied  that  the  judgment  should  be  affirmed.  The 
affidavit  of  the  defendant's  wife  has  no  real  bearing  upon  the  issue. 
That  of  the  defendant  is  merely  the  bald  statement  that  "he  has  never 
been  served  with  a  summons  and  complaint  in  this  action."  This  is 
a  mere  conclusion,  and  gives  no  facts  whatever.  Opposed  to  tiiis  is 
the  sworn  statement  of  tibe  person  who  claims  to  have  made  the  serv- 
ice, giving  with  exactness  and  particularity  the  i^mt,  the  place,  and 
the  manner  of  the  service,  stating  explicitly  and  with  positiveness  that 
the  summons  and  complaint  was  personally  delivered  to  and  left  with 
this  defendant,  and  not  with  his  wife,  as  testified  to  by  her.  These 
statements  are  not  denied  by  the  defendant  in  his  affidavit.  The  judg- 
ment must  therefore  be  affirmed.  The  defendant  still  has  his  remedy 
to  move  in  the  court  below  to  open  his  default.  Appeal  from  order 
dismissed. 

Judgment  affirmed,  with  costs.    All  concur. 


^  Mlsa  Bep.  678.) 

DAXE  T.  HAJBK  et  aL 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

1.  UiOHANics'  LiKKB— Enfobckment— Pkbsokai.  Juooment— .Vllboatiors  of 

C!01IFI.AINT. 

Code  CIt.  Proc.  i  8390,  proTideci  that  a  mechanic's  Uen  can  be  enforced 
against  the  property  and  against  a  person  liable  for  the  debt  on  which 
the  lloi  is  founded.  Section  8412  provides  that.  If  the  lienor  fails  to  es- 
tablish a  valid  Uen  in  such  an  action,  he  may  recover  Judgment  therein 
for  such  sums  as  are  due  him,  or  which  he  might  recover  in  an  action  on 
a  contract  against  any  party  to  the  action.  Held  that,  to  base  a  per- 
sonal Judgment  under  these  sections  against  any  defendant,  the  complaint 
must  allege  facts  which  establish  the  liability  of  the  defendant  against 
whom  sncb  judgment  is  sought,  and  personal  Judgment  must  be  demand- 
ed in  the  complaint  against  such  defendant ;  and,  in  an  action  to  enforce 
a  Uen  for  labor  performed  by  plalntifT  on  a  building  under  an  agree- 
mmt  with  contractors  who  were  erecting  it  for  the  owners,  where  no 
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<!(mtract  relation  was  shown  between  plaintiff  and  the  owners,  and  there 
was  no  demand  in  the  complaint  for  a  personal  judgment  against  any 
of  the  defendants,  it  was  error  to  render  a  personal  Judgment  against 
some  of  the  owners  and  one  of  the  contractors. 

2.  OoiTBTs— MunioiPAi.  CouBT  or  Cirr  or  Nkw  Iork— Mxchanios'  taxst— 

■  ENFOBOraiZNT-nJUDOlaeifT. 

Municipal  Court  Act,  Laws  1902,  p.  1488,  c.  580,  |  1,  subd.  11,  as  amend- 
ed by  Laws  1905,  p.  1173,  c.  613,  provides  that  the  Municipal  Court  shall 
have  Jurisdiction  in  an  action  to  enforce  a  mechanic's  Hen  on  real  pro|K 
erty,  and  may  render  Judgment  for  the  sum  due,  and  declare  the  amount 
a  valid  lien  against  the  interest  of  the  defendant,  in  the  property  describ- 
ed in  the  complaint;  at  the  time  of  the  filing  of  the  lien,  where  the  amount 
does  not  exceed  $600,  exclusive  of  interests  and  costs,  but  cannot  render 
Judgment  for  the  foreclosure  and  sale  of  the  property.  Beld,  that  ttie 
court  Is  limited  to  rendering  a  simple  money  Judgment  against  a  defend- 
ant, to  be  enforced  by  an  execution  anthorlzing  a  sale  of  the  interest  of 
the  Judgment  debtor  in  the  property  at  the  time  the  Ilea  was  filed ;  and, 
where  plaintiff  bad  performed  labor  on  a  building  under  an  agreement 
with  contractors  who  were  erecting  it  for  the  owners,  and  the  ovraers 
owed  the  contractors  an  amount  greater  than  the  sum  which  the  coo- 
tractors  owed  plaintiff  and  for  which  he  claimed  a  lien,  in  an  action  on 
such  Hen  in  the  Municipal  Court,  plaintiff's  ronedy  against  the  owners 
was  not  by  personal  Judgment  against  them,  no  such  Judgment  having 
been  demanded  in  the  complaint,  but  by  a  sale  under  an  execution  of 
their  Interest  in  the  premises  to  the  amount  of  plaintifTs  claim,  which 
>nm  the  owners  could  then  offset  against  the  claim  of  the  contractors 
against  them. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Mayer  Daxe  against  Frank  Hajek  and  others  to  foreclose 
a  mechanic's  lien.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Modified  and  affinned. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

W.  E.  Benjamin,  for  appellants. 
Herman  R.  Elias,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  facts  in  this  case  are  substantially  as 
follows :  The  action  is  brought  to  foreclose  a  mechanic's  lien.  The  de- 
fendants Hajek  (Frank  and  William),  Zahradnik,  hereinafter  called  the 
"owners,"  and  one  Newberry,  a  copartner  of  said  owners,  made  a 
contract  with  the  defendants  Joseph  and  Josei)hine  Bemascheff ,  here- 
inafter called  the  "contractors,"  to  erect  a  building  on  certain  prem- 
ises. The  contractors  fully  performed  their  contract,  and  at  the  time 
the  lien  of  the  plaintiff  was  filed  there  was  due  from  the  owners  and 
Newberry  the  sum  of  at  least  $319.    During  the  progress  of  the  work 

Plaintiff  made  an  agreement  with  the  contractors  to  paint  the  building, 
'he  painting  was  a  part  of  the  work  to  be  done  by  the  contractors. 
The  price  to  be  paid  plaintiff  therefor  was  $125,  and  he  fully  per- 
formed the  labor,  and,  when  the  lien  was  filed,  that  simi  was  due  the 
plaintiff.  The  lien  was  duly  filed  against  the  owners  and  the  con- 
tractors, and  proper  service  thereof  made  upon  them.  The  answer 
admits  the  ownership  of  the  property  in  the  two  Hajeks  and  Zahrad- 
nik, and  substantially  denies  the  other  allegations  of  the  complaint. 
The  complaint  asks  for  judgment,  that  plaintiff  has  acquired  a  valid 
lien  on  the  property  for  $125,  and  that  the  interest  of  tiie  owners  be 
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sold,  and  plaintiff's  lien  paid  out  of  the  proceeds,  together  with  the 
<ost  and  expenses  of  the  sale  and  of  this  action,  and  for  such  other  and 
further  relief  as  mav  be  just.  No  demand  is  made  for  a  personal  judg- 
ment against  any  of  the  defendants.  After  the  case  was  tried  the  court 
rendered  the  following  judgment: 

"Tbat  plaintiff  have  a  yalid  mechanics  U«d  for  the  ram  of  $126,  with  in- 
terest from  January  25,  1907,  at  the  rate  of  6  per  cent  per  annum,  against 
the  said  property  of  the  defendant  Frank  ^^ek,  William  Bajek,  John 
Zahradnlk,  and  Harold  Newberry,  and  that  the  plaintiff  have  Judgment 
against  Frank  Hajek,  John  Zahradnlk,  and  Josephine  Bemascheff  for  the 
sum  of  $125,  with  interest  thereon  from  the  25th  day  of  January,  1907,  at  the 
rate  of  6  per  cent,  per  annom,  besides  the  costs  and  disbursements  of  this 
actton." 

The  judgment  then  directs  a  sale  of  the  title  and  interest  of  the 
owners  in  the  premises,  and  the  payment  of  the  plaintiff's  judgment 
out  of  the  proceeds  of  such  sale.    It  also  provides  that : 

"In  case  of  any  deficiency  arising  upon  such  sale,  the  plaintiff  have  a  Judg- 
ment against  the  said  defendants  Frank  HaJek,  John  Zahradnlk,  and  Jose- 
phine Bemascheff  for  such  deficiency." 

The  appellants  claim  that  the  judgment  gives  more  than  is  demanded 
in  the  complaint,  and  wrongfully  allows  a  personal  judgment  against 
the  two  owners  as  well  as  against  one  of  the  contractors.  Why  the 
defendants  William  Hajek,  Harold  Newberry,  and  Joseph  Bemascheff 
are  not  included  in  the  personal  judgment  does  not  appear.  Municipal 
Court  Act,  Laws  1902,  p.  1488,  c.  680,  as  amended  by  Laws  1905,  p. 
1173,  c.  513,  §  1,  subd.  11,  provides  that  the  Municipal  Court  shall  have 
jurisdiction  in  "an  action  to  enforce  a  mechanic's  lien  on  real  property, 
in  whidi  the  court  shall  have  power  to  render  judgment  for  the  sum 
due,  and  to  declare  the  amount  a  valid  lien  agamst  the  interest  of  the 
defendant  in  the  property  described  in  the  complaint,  at  the  time  of  the 
filing  of  the  lien,  where  the  amount  does  not  exceed  $500  exclusive  of 
interest  and  costs;  but  said  court  cannot  render  judgment  for  the 
foreclosure  and  sale  of  the  property."  See,  also,  Drall  v.  Gordon,  61 
Misc.  Rep.  618, 101  N.  Y.  Supp.  171.  Section  8399  of  the  Code  pro- 
vides that  a  medianic's  lien  can  be  enforced  against  the  property  and 
"against  a  person  liable  for  the  debt  upon  whidi  the  lien  is  founded." 
Section  3412  of  the  Code  provides  that : 

"If  the  lienor  stiall  fall,  for  any  reason,  to  establish  a  valid  lien  in  an  ac- 
tlm  under  the  provisions  of  this  title,  he  may  recover  Judgment  therein  for 
■adi  sums  as  are  due  him,  or  which  he  might  recover  in  an  action  on  a  con- 
tract, against  any  party  to  the  action." 

In  order,  however,  to  base  a  personal  judgment  under  these  sections 
of  the  Code  against  any  defendant,  the  complaint  must  allege  facts 
which  establish  the  liability  of  the  defendant  against  whom  such  a 
judgment  is  sought,  and  personal  judgment  must  be  demanded  in  the 
complaint  against  such  defendant.  Kane  v.  Hutkoff,  81  App.  Div.  110, 
81  N.  Y.  Supp.  86.  As  there  was  no  contract  between  plaintiff  and 
the  owners,  fliey  personally  owed  him  nothing,  and  therefore  no  per- 
sonal judgment  against  them  could  be  obtained.  Siegel  v.  Ehrshow- 
sky,  46  Misc.  Rep.  605,  92  N.  Y.  Supp.  733.  As  the  owners  owed  the 
contractors  $319  and  the  contractors  owed  plaintiff  $125,  plaintiff's 
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remedy  against  the  owners  was  a  sale,  under  an  execution,  of  their  in- 
terest in  Ae  premises,  to  the  amount  of  the  plaintiff's  claim,  which  sum- 
the  owners  could  then  offset  against  the  claim  of  the  contractors  against 
them.  Had  the  owners,  however,  in  good  faith  and  without  collusion 
paid  the  contractors  the  full  contract  price,  they  would  not  be  liable  to 
the  plaintiff  for  tJie  amount  due  him  from  the  contractors.  De  Lorenzo 
V.  Von  Raitz,  44  App.  Div.  329,  60  N.  Y.  Supp.  736 ;  Droll  v.  Gordon, 
supra ;  and  cases  cited.  The  Municipal  Court  is  limited  to  tiie  render- 
ing of  a  simple  money  judgment  against  the  defendant  to  be  enforced 
by  an  execution  authorizing  a  sale  of  the  interest  which  the  judgment 
debtor  had  in  the  property  at  the  time  the  lien  was  filed.  Droll  v.  Gor- 
don, supra. 

The  judgment  must  be  modified  by  striking  out  the  personal  judg- 
ment as  to  all  of  the  defendants,  and,  as  modified,  affirmed,  without, 
costs  of  this  appeal  to  either  par^.    All  concur. 


(122  App.  DlT.  586.) 

SHIELDS  ▼.  PAUL  B.  PUOH  A  CO.  et  aL 

(Snpreme  Oourt,  Appellate  Division,  First  Department.     December  6,  1907.>- 

X.  MSOUOKltCB— INJUBT    TO    PkBSON    ON     STREET  —  BUILDINQ    BXOUI.ATI0N8 — 

Shxd  Oveb  Sidewatk— Liability  of  Cortbactob. 

The  New  York  City  Building  Code  1899,  8  80,  provides  that,  when 
buildings  are  erected  or  increased  to  over  66  feet  in  height  upon  or  along 
a  street,  the  owner,  builder  or  contractor  constmcting  or  repairing  them 
shall  maintain  a  shed  over  the  work  in  front  of  the  premises  to  protect 
persons  using  the  street.  Greater  New  York  Charter,  Laws  1897,  p.  15, 
c.  S78,  8  41,  and  city  ordinance,  provide  that  the  owner  or  general  con- 
tractor constructing  a  building  over  five  stories  In  height  shall  build  a 
temporary  roof  structure  over  the  sidewalk  of  the  building.  Held,  that 
a  general  contractor  In  charge  of  erecting  a  building  above  the  height  so 
specified  who  failed  to  construct  such  a  covering  was  liable  for  the  death 
of  a  mortar  mixer  struck  by  falling  masonry,  where  the  injury  was  caus- 
ed by  the  contractor's  heglect. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  toI.  87,  Negligence,  i  64.] 

2.  Death— Action— Right  of  Pebsonal  RxFBEaxNTATrvES. 

The  representatives  of  a  person  killed  through  failure  to  construct  sucb 
covering  have  an  action  against  the  person  liable  for  such  failure  under 
Code  Civ.  Proc.  8  1902,  giving  them  an  action  against  any  person  neg- 
ligently causing  decedent's  death  who  would  have  been  liable  therefor 
had  death  not  ensued,  though  neither  the  building  code  nor  tiie  charter 
give  a  new  cause  of  action. 

3.  NBOLIOENCB— VI0I.ATI0N   OF   STATUTE   OB  ObDINANCB— AOHORS. 

Failure  to  perform  a  duty  Imposed  by  a  statute  or  ordinance  is  evi- 
dence  of  negligence,  which,  when  injury  results,  gives  a  cause  of  action, 
and  ordinarily  Justifies  a  Jury  In  finding  a  verdict  against  the  dellnqueDt. 

(Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  37,  Negligence,  8  8.1 

4.  Same. 

The  liability  for  an  injury  caused  by  failure  to  c<Mnply  with  the  re- 
quirements of  New  York  City  Building  Code,  1899,  8  80,  and  Greater 
New  York  Charter,  Laws  1897,  p.  15,  c.  878,  8  41,  that  a  covering  shall 
be  constructed  over  the  sidewalk  In  front  of  a  building  being  erected 
above  a  specified  height,  does  not  rest  on  any  obligation  of  an  employer 
to  bis  employ^,  but  on  the  duty  imposed  on  one  engaged  in  the  construc- 
tion of  a  building  adjoining  a  public  highway  of  protecting  those  In  tbe- 
■treet 
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Appeal  from  Trial  Term, 

Action  by  Annie  Shields,  administratrix  of  Michael  Shields,  against 
Paul  B.  Pugh  &  Co.  and  another.  From  a  judgment  dismissing  the 
complaint  as  against  Paul  B.  Pugh  &  Co.,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Michael  Schaap,  for  appellant. 
Frank  V.  Johnson,  for  respondent 

INGRAHAM,  J.  The  complaint  alleges  that  the  defendant  Pugh  & 
■Co.  was  on  November  28,  1902,  and  for  some  time  prior  thereto  had 
been,  engaged  in  erecting  a  building  at  or  near  32  West  Sixty-Fourth 
street,  in  the  city  of  New  York,  and  had  general  charge,  management, 
and  control  of  the  said  building  and  the  erection  thereof  and  the  work 
thereon;  that  said  building  was  over  five  stories  in  height,  and  was 
being  erected  over  65  feet  in  height ;  that  the  defendant  Batton  was  a 
subcontractor  of  Pugh  &  Co.  in  the  performance  of  certain  mason 
work  and  masonry  on  said  building ;  that  the  plaintiff's  intestate  was 
employed  by  the  defendant  Batton  as  a  laborer,  and  on  November  28, 
1902,  while  engaged  in  mixing  mortar  in  front  of  the  said  building,  a 
heavy  piece  of  masonry,  terra  cotta,  brick,  or  similar  substance  fell  from 
the  upper  part  of  said  building,  and  struck  the  deceased,  causing  inju- 
ries which  resulted  in  his  death;  that  there  was  no  shed,  roof,  struc- 
ture, or  other  covering  over  the  place  where  the  deceased  was  at 
work,  or  over  the  sidewalk  in  front  of  the  said  building,  and  that  the 
deceased's  injuries  were  caused  by  the  neglect  of  the  defendant  in 
failing  to  provide  a  proper,  safe,  or  suflficient  shed,  roof,  or  structure 
over  the  sidewalk  in  front  of  the  building  where  the  deceased  was  at 
work.  It  is  then  alleged  that  section  80  of  the  Building  Code  of  the 
City  of  New  York  approved  on  the  24th  day  of  October,  1899,  pro- 
vides that: 

"Whenerer  bnildings  shall  be  erected  or  Increased  to  over  sixtr-flve  feet  in 
beight,  upon  or  along  said  street,  the  owner,  builder  or  contractor,  construct- 
ing or  repairing  such  buildings,  shall  have  erected  and  maintained,  during 
soch  construction  and  repair,  a  shed  over  the  said  work  in  front  of  said 
pronlses,  extending  from  building  line  to  cnrb,  the  same  to  be  properly  strong 
and  tightly  constructed,  so  as  to  protect  pedestrians  and  others  using  such 
street" 

It  is  further  alleged  that  section  41  of  the  charter  of  the  city  of  New 
York  (chapter  378,  p.  15,  Laws  1897)  provides  that  the  owner  or  gen- 
eral contractor  engaged  in  the  construction  or  erection  of  any  build- 
ing over  five  stories  in  height  "shall  build  or  cause  to  be  built  a  tem- 
porary roof  structure  over  the  sidewalk  of  said  buildings,"  and  that 
the  injuries  and  death  of  the  deceased  were  caused  solely  by  the  negli- 
gence of  the  defendants  in  that  the  said  defendant  Pugh  &  Co.  failed 
to  comply  with  the  said  provisions  of  the  ordinance  and  charter. 

The  answer  is  a  general  denial.  The  case  coming  on  for  trial  the 
complaint  was  dismissed  as  against  Pugh.  &  Co.  because  the  com- 
plaint did  not  state  a  cause  of  action  on  the  authority  of  Koch  v.  Fox, 
71  App.  Div.  288,  75  N.  Y.  Supp.  913.    It  is  quite  clear  that  that  case 
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does  not  sustain  the  dismissal  of  the  complaint  That  was  an  action 
against  the  owner  of  the  premises  who  was  in  Europe,  and  who  had 
made  a  contract  for  the  construction  of  the  building  with  one  Cabus ; 
and  it  was  held  that  the  terms  of  the  ordinance  then  in  force  were  sat- 
isfied by  a  construction  which  requires  compliance  by  the  owner  if  he 
be  doing  the  work  by  day  labor  or  through  contractors  for  separate 
parts,  so  that  he  retams  charge  and  control  of  the  building  operation, 
and  compliance  by  the  general  contractor  if  the  work  be  all  let  by  one 
contract,  so  that  the  contractor  may  be  said  to  be  independent,  in  that 
he  has  full  charge  and  control  of  the  entire  work,  subject  otily  to  such 
supervision  as  will  insure  to  the  owner  compliance  with  the  plans  and 
specifications ;  that  there  was  no  difHculty  in  enforcing  the  ordinance 
against  the  general  contractor.  In  this  action  it  is  alleged  that  the  de- 
fendant Pugh  &  Co.  were  the  general  contractors  in  charge  of  the 
building,  and  therefore  the  duty  was  imposed  on  the  defendant  by  the 
ordinance  and  the  charter  to  erect  a  substantial  covering  over  the  side- 
walk so  as  to  protect  pedestrians  and  others  using  the  street  Whether  - 
the  deceased  could  be  said  to  be  a  pedestrian  is  doubtful.  He  was  en- 
gaged in  mixing  mortar  to  be  used  in  the  construction  of  the  building ; 
but  if  he  was  not  a  pedestrian,  he  certainly  was  lawfully  using  the 
street,  and,  if  the  general  contractor  had  complied  with  the  provisions  of 
the  building  code  and  charter  and  erected  a  proper  structure  over  the 
sidewalk,  the  deceased  would  have  escaped  tiie  injury  which  resulted 
in  his  death. 

It  is  quite  true  that  neither  the  building  code  nor  the  provisions  of 
the  charter  gave  to  the  deceased  nor  to  his  personal  representatives  any 
new  cause  of  action.  His  personal  representatives  have  under  section 
1902  of  the  Code  of  Civil  Procedure  a  cause  of  action  against  any  per- 
son who  has  negligently  caused  the  death  of  decedent  who  would  have 
been  liable  therefor  if  death  had  not  ensued.  The  effect  of  the  ordi- 
nance is  to  impose  upon  this  general  contractor  a  duty  to  construct 
and  maintain  over  the  sidewalk  a  shed  strong  and  tightly  constructed 
so  as  to  protect  any  one  lawfully  using  the  street  in  front  of  the  buOd- 
ing  in  course  of  erection.  A  failure  to  perform  that  duty  is  evidence  of 
negligence,  which,  when  injury  results,  gives  a  cause  of  action.  It  is 
a  general  rule  that  a  violation  of  a  duty  imposed  by  a  statute  or  ordi- 
nance is  evidence  of  negligence  which  justifies  a  jury  in  finding  a  ver- 
dict against  a  person  who  has  violated  the  statute  or  ordinance.  Ma- 
rino V.  Lehmaier,  173  N.  Y.  630,  66  N.  E.  572,  61  L.  R.  A.  811 ;  Roo- 
ney,  Adm'rs,  v.  Brogan  Construction  Ccwnpany,  107  App.  Div.  258,  95 
N.  Y.  Supp.  1;  Kieman  v.  Eidlitz,  109  App.  Div.  726,  96  N.  Y.  Supp. 
387.  The  distinction  sought  to  be  drawn  between  these  cases  and  the 
present  in  that  the  deceased  was  not  an  employe  of  Pugh  &  Co.  is  not 
material.  The  liability  is  not  placed  upon  any  obligation  of  an  em- 
ployer to  his  employe,  but  a  duty  imposed  upon  one  engaged  in  the 
construction  of  a  building  adjoining  a  pubHc  highway  of  protecting 
those  in  the  street  during  the  construction  of  the  building.  This  duty 
is  imposed  upon  the  owner  or  contractor,  and,. while  it  is  quite  true  that 
this  court  held  in  Koch  v.  Fox,  supra,  that  the  duty  is  imposed  upon 
the  owner  only  in  the  event  that  he  retains  control  over  the  building 
operations,  where  an  independent  contractor  undertakes  the  obligati(Hi 
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of  building,  it  is  clear  that  the  ordinance  and  charter  imposed  a  specific 
duty  upon  such  a  contractor,  and  a  failure  to  perform  that  duty  is  evi- 
dence of  negligence.-  In  Conroy  v.  Acken,  110  App.  Div.  48,  96  N. 
Y.  Supp.  530,  a  new  trial  was  ordered  upon  the  ground  that  the  ques- 
tion of  the  defendant's  liability  was  for  the  jury,  and  this  conclusion 
was  affirmed  by  the  Court  of  Appeals  (185  N.  Y.  566,  tt  N.  E.  1184) ; 
but  the  question  discussed  in  tiie  Conroy  Case  was  not  presented  in 
this  action,  as  it  is  here  expressly  alleged  that  the  injury  sustained  by 
the  deceased  was  the  direct  result  of  the  negligence  of  the  defendant 
Purfi  &  Co.  in  failing  to  comply  with  this  ordinance. 

r  think  a  good  cause  of  action  was  alleged,  and  it  was  error  to  dis- 
miss the  complaint. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event    All  concur. 


BIBLB  ▼.  LBVT. 
(Supreme  Oonrt,  Appellate  Term.    December  12,  1007.) 

Saus— Dkuvkbt— Tike  as  Essknob— Cottntebclaiu. 

Where  plaintiff  agreed  to  furnish  defendant  certain  fnmltnre,  to  be  de- 
Urered  on  a  certain  date,  knowing  at  the  time  that  defendant  needed  the 
articles  In  order  to  commence  carrying  on  boslness,  time  was  of  the  es- 
sence of  the  contract ;  and  In  an  action  by  plaintiff  for  a  balance  of  the 
price  defendant  was  entitled  to  counterclaim  for  damages  from  a  failure 
of  delWery  at  the  time  agreed,  though  he  accepted  a  loan  from  plaintiff 
of  fnmltnre  to  take  the  place  of  that  not  delivered,  until  the  delivery 
could  be  ^ected.  since  the  acceptance  of  the  loan  cannot  be  regarded  as  a 
waiver  of  the  defendant's  right  to  damages. 

[Ed.  Mote.— For  cases  In  point,  see  Cent  Dig.  voL  48,  Sales,  U  222, 
976.] 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  District 

Action  by  Charles  F.  Biele  against  Aaron  E.  Levy  for  goods  sold 
and  delivered.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Cohen  &  Cohen,  for  appellant 

Qiarles  H.  Broas,  for  respondent 

PER  CURIAM.  The  plaintiff  agreed  to  furnish  to  defendant  one 
show  case,  one  table,  five  mirrors,  and  one  cash  desk,  all  to  be  delivered 
on  October  1,  1906.  The  mirrors  and  cash  desk  were  delivered  on 
October  8th,  and  the  show  case  and  the  table  on  October  24th.  The 
agreed  price  was  $675,  of  which  $300  have  been  paid.  Plaintiff  sued 
for  Hat  balance,  and  obtained  a  judgment  therefor  with  interest  and 
costs.    Defendant  appeals. 

The  defense  is  that  the  failure  to  deliver  the  goods  within  the  speci- 
fied time  prevented  the  defendant  from  doing  business,  and  put  him  to 
a  loss  of  $500,  and  he  counterclaims  $125,  bemg  the  difference  between 
the  claim  of  plaintiff  and  the  damages  sustained  by  defendant  There 
is  no  doubt  that  time  was  of  the  essence  of  this  contract,  and  that 
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plaintiff  knew  at  the  time  the  order  was  given  that  it  was  most  impor- 
tant for  defendant  to  have  the  goods  as  soon  as  possible,  as  he  needed 
them  before  he  could  commence  to  carry  on  his  business.  It  seems 
that  plaintiff  on  October  12th  loaned  defendant  some  similar  articles, 
until  plaintiff  had  supplied  the  articles  ordered ;  but  the  acceptance  of 
this  loan  can  hardly  be  regarded  as  a  waiver  of  the  defendant's  right 
to  damages  for  breach  of  contract  as  to  the  time  limit,  which  had  al- 
ready expired,  although  such  loan  may  be  an  element  to  be  considered 
on  the  question  of  assessing  defendant's  damages  for  the  said  breadi 
of  contract.  Whether  defendant  proved  his  full  claim  for  damages  or 
not,  it  is  certain  that  he  proved  some  damage,  which  should  have 
been  offset  against  plaintiff's  claim. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event 


BB5NNE3T  V.  LEVT.      " 

(Snpreme  Conrt,  Appellate  Term.    December  12,  1907.) 

WOBK  AND  LuIlBOB— AonoK»-JnDaiiERT. 

Wbere,  In  an  action  on  an  assigned  claim  (Or  work  done  and  materials 
fnmlsbed,  tbe  defendant  admitted  part  of  the  debt  sued  for,  a  Jndgmoit 
for  defendant  was  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Henry  Bennet  against  Moses  Levy.  From  a  judgement 
for  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Laurence  L.  Drig^s,  for  appellant. 
Max  L.  Steuer,  for  respondent. 

PER  CURIAM.  The  action  is  on  an  assigned  claim  for  work  done 
and  materials  furnished  of  the  alleged  value  of  $496.  T^e  answer  ad- 
mits a  debt  amounting  to  $82.  The  justice  gave  judgment  for  de- 
fendant. Plaintiff  appeals.  At  the  end  of  the  case  tiie  court  said, 
"The  judgment  of  the  court  is  clearly  for  the  defendant."  The  plain- 
tiff's counsel  then  said,  "There  is  a  concession  on  the  record  of  $82." 
The  defendant's  counsel  then  said,  "We  admit  $82."  'To  this"  admis- 
sion the  court  replied,  "Eighty-two  dollars  then  would  be  the  amount 
for  the  plaintiff."  In  spite,  however,  of  the  admission  in  the  answer 
and  at  the  trial  that  defendant  owed  $82,  the  court  gave  judgment  for 
defendant,  with  $30  costs.  The  judgment  is  clearly  against  the  evi- 
dence, and  must  be  reversed.  The  articles  in  question  consisted  of  a 
fur  coat,  muff,  and  hat  made  and  delivered  to  the  defendant  by  the 
plaintiff's  assignor.  It  is  the  contention  of  the  defendant  that  said 
articles  were  delivered  upon  the  order  of  one  Semel,  and  that  the  trans- 
action fixed  no  liability  upon  defendant  to  the  plaintiff's  assignor,  and 
that  at  the  time  of  the  alleged  assignment  to  plaintiff  the  assignor  had 
no  claim  against  the  defendant.  'There  is  considerable  conflict  of  tes- 
timony upon  the  main  issue.    XJpoa  another  trial  tiie  dates  of  the  sev- 
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eral  conversations  detailed  should,  if  possible,  be  more  definitely  fixed, 
in  order  that  the  relation  of  oral  to  the  documentary  testimony  may  be 
accurately  determined.  A  new  trial  must  be  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


(56  Mlac.  Bep.  841.) 

KRATJB  V.  BLACK. 

(Supreme  Court,  Appellate  Term.    December  12,  190T.) 

L  Chatikl  Mobtoaobb— Default— Emor. 

Upon  a  breach  of  a  chattel  mortgagor's  covenants,  the  title  to  the  prop- 
erty vests  In  the  mortgagee,  subject  only  to  the  right  of  redemption,  and 
the  mortgagee  may  take  the  property  Into  bis  possession  at  any  time 
after  default,  without  prior  demand. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  9,  Chattel  Mortgages, 
U  2S6-293.] 

Z  Sami— Waivkb. 

Where  a  chattel  mortgage  provided  that,  on  default  in  payment  of  any 
weekly  installment  the  whole  debt  should  mature  and  the  mortgagee  might 
take  possession  of  the  property  without  prior  demand,  the  mortgagee  did 
not  waive  his  right  to  foreclose  without  first  demanding  the  property  by 
accepting  payments  In  amounts  and  at  times  other  than  those  mentioned 
In  the  mortgage. 

[Ed.  NotBi^For  cases  In  point  see  Gent  Dig.  vol.  9,  Chattel  Mortgages, 
i  524.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Chattel  mortgage  foreclosure  action  by  Edward  V.  Kraus  against 
Mildred  G.  Black.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BRUCE  and  GUY,  JJ. 

Robert  Lyon,  for  appellant. 

Henry  Brill,  for  respondent. 

GILDERSLEEVE,  P.  J.  On  November  20,  1905,  the  defendant 
gave  a  chattel  mortgage  to  the  plaintiff  to  secure  the  purchase  price 
of  certain  property  purchased  by  her  of  the  plaintiff.  The  mortgage 
provided  that,  in  case  default  was  made  in  payment  of  any  of  the  in- 
stallments provided  for  in  the  mortgage,  the  whole  sum  then  remain- 
ing unpaid  should  become  due,  and  the  mortgagee  had  the  right  to 
take  possession  of  the  property  without  demand.  The  amount  secur- 
ed by  the  mortgage  was  to  be  paid  in  weekly  installments.  The  de- 
fendant defaulted  in  making  her  payment  in  June,  1906,  and  the  plain- 
tiff brought  an  actfon  to  foreclose  his  lien  in  October,  1906.  Upon 
the  trial  substantially  the  foregoing  facts  were  shown,  but  the  court 
below  rendered  judgment  in  favor  of  the  defendant. 

It  appeared  from  the  testimony  that,  although  the  mortgage  provid- 
ed that  the  installments  to  be  paid  by  the  defendant  were  to  be  made 
on  Monday  of  each  week,  the  defendant  actually  paid  such  install- 
ments in  different  amounts  and  at  different  times  than  was  provided 
107N.T.S.— 39 
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for  by  the  mortgage,  which  payments  were  accepted  by  the  pIainti£F, 
and  that  the  parties  did  not  adhere  strictly  to  the  terms  of  the  mort- 
gage in  that  respect.  The  respondent  seeks  to  uphold  this  judgment 
upon  the  theory  that  the  plaintiff,  by  accepting  the  payments  in  amounts 
and  at  times  other  than  those  mentioned  in  the  mortgage,  waived  his 
right  to  institute  these  proceedings  without  first  making  a  demand  on 
the  defendant  for  a  return  of  the  property.  This  position  cannot  be 
maintained.  The  case  (Toplitz  v.  Bauer,  161  N.  Y.  325,  56  N.  E.  1059) 
cited  in  support  of  such  a  proposition  does  not  apply  to  the  facts  in 
this  case.  That  case  was  one  involving  the  rights  of  pledgfor  and 
pledgee,  and  there  is  a  notable  distinction  between  that  case  and  one 
like  the  case  at  bar  involving  the  rights  of  a  mortgagee  and  mortgagor 
of  chattels.  Upon  a  breach  of  the  covenants  in  a  chattel  mortgage 
the  title  of  the  property  mortgaged  becomes  that  of  the  mortgagee, 
subject  only  to  the  right  of  redemption,  and  the  mortgagee  may  take 
the  property  into  his  possession  at  any  time  after  default  without  prior 
demand.  There  is  nothing  in  the  testimony  showing  that  the  plain- 
tiff waived  his  right  to  institute  these  proceedings  without  first  de- 
manding the  return  of  the  property,  and  the  judgment  must  be  reversed. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


UNGHBRO  et  al.  v.  NEW  YORK  CITY  RY.  CO. 

(Bapreme  Court,  Appellate  Term.    December  12,  1907.) 

Stbkkt  Rahaoadb— Gojcubiom  with  Teax— OonrBiBuroBT  NxoLiaKROB— Bvi- 

DKNCB. 

In  an  action  for  collision  of  a  street  car  with  a  team,  held  tbat  tbe 
negligence  of  plaintiffs'  driver  contributed  to  the  accident. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  H,  Street  Bailroads, 
II  2t0-21&] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Domenick  Unghero  and  another  against  the  New  York 
City  Railway  Company.  From  a-  Municipal  Court  judgment  "for  plain- 
tiffs, defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

William  E.  Weaver,  for  appellant 
Leopold  W.  Harburger,  for  respondents. 

PER  CURIAM.  This  is  one  of  the  usual  actions  to  recover  for 
the  alleged  negligence  of  the  defendant.  The  plaintiffs'  driver  was 
going  east  through  Sixtieth  street  driving  a  horse  attached  to  a  light 
top  buggy.  When  he  reached  the  gutter  on  the  west  side,  he  saw  a 
south-bound  car  on  the  northwest  comer  of  Columbus  avenue  stand- 
ing still,  from  20  to  45  feet  distant  He  stopped  his  horse,  but  imme- 
diately started  again,  and  at  the  same  time  the  car  also  moved  along, 
going  at  first  slow,  but  gradually  increasing  its  speed,  and  as  the  horse 
was  nearly  over  the  track  the  car  hit  die  wagon  near  the  front  wheel. 
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causing  the  horse  to  fall,  receiving  the  Injuries  complained  of.  The 
driver  testifies  that  he  raised  his  hand  to  the  motorman,  signaling  him 
to  stop  the  car,  but  at  that  time  the  car  was  only  7  or  8  feet  distant 
The  facts  above  stated  are  those  appearing  in  the  record  most  favorable 
to  the  plaintiffs'  case.  Their  mere  recital  shows  that  the  plaintiffs' 
driver  was  clearly  guilty  of  negligence  contributing  to  the  accident. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 


LB  ORECI  T.  SOLOMON  et  aL 
(Supreme  Oonrt,  Aiq;>ellate  Term.    December  12,  1907.) 

OOHTBAOTB— PAKim   IimBXBTXD— BYIDBROII— SUITIOIKtOT. 

Evidence  In  an  action  to  recover  for  services  rendered  and  materials 
fnmished  held  to  show  that  defendants  were  the  real  parties  in  interest, 
notwithstanding  the  addition  of  the  words  "for  S.,  Trustee,"  to  the  slg- 
natnre  of  cme  of  the  defendants  to  the  agreement. 

Appeal  irom  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Nicoli  Le  Gred  against  George  Solomon  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals.  Reversed,  and  a  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

N.  J.  O'Connell,  for  appellant 

Thomas  W.  McKnight,  for  respondents. 

PER  CURIAM.  This  is  an  action  to  recover  for  services  rendered 
and  materials  furnished  by  the  plaintiff,  a  carpenter,  at  the  agreed 
price  of  $165,  and  for  extra  work  and  extra  material,  amounting  to 
$278.45.  Of  this  $165  there  remained  $40  still  unpaid.  The  main 
question  litigated  upon  the  trial,  and  the  defense  relied  upon  by  the 
defendant,  was  that  all  the  work  performed  and  all  the  materials  fur- 
nished were  included  in  the  contract,  and  that  plaintiff  did  no  extra 
work  and  furnished  no  extra  materials.  Upon  this  appeal,  however, 
the  main  proposition  relied  upon  by  the  respondent  to  support  the 
judgment  is  that  the  contract  was  not  made  with  the  defendants,  who 
were  father  and  son,  but  with  Louis  Solomon,  a  brother  of  the  defend- 
ant George  Solomon.  The  defendants,  in  their  motion  to  dismiss  the 
complaint  at  the  close  of  the  plaintiff's  case,  did  not  refer  to  this  as 
one  of  the  grounds  upon  which  the  motion  was  based.  The  sole  ques- 
tion litigated  upon  the  trial  seems  to  have  been  whether  or  not  the 
plaintiff  performed  any  extra  work  or  furnished  any  extra  material. 

It  appears  from  the  evidence  that  the  contract  was  in  writing,  and 
was  signed,  "George  Solomon,  for  Louis  Solomon,  Trustee."  The  de- 
fendant George  Solomon  testified  that  he  was  associated  in  interest 
with  his  father,  Moses  Solomon,  in  these  buildings;  that  this  agree- 
ment was  drawn  by  him  (George  Solomon) ;  that  Louis  Solomon  had 
nothing  to  do  with  these  buildings  as  owner  at  the  time  the  contract 
was  made;  and  that  his  only  purpose  in  adding  to  his  signature  "for 
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Louis  Solomon,  Trustee,"  was  that  the  money  for  the  completion  of 
the  work  "was  put  in  his  brother's  hands."    He  further  testified : 

"Q.  Wbat  Interest  bad  Mr.  Lonia  Solomon  In  the  consummation  of  any  con- 
tract with  the  carpenter?  A.  The  contract  was  made  with  me.  Q.  Then 
yon  regarded  that  as  made  with  you  when  you  made  the  words  there,  TJew 
Solomon,  Trustee'?  A.  It  was  made  with  me.  Q.  Is  that  your  contract?  A. 
This  Is  my  contract  Q.  Why  did  you  add  the  words  'for  Louis  Solomon, 
Trustee'?    A.  Because  he  had  the  money  to  complete  the  contract" 

The  fact  that  the  defendants  were  interested  in  these  buildings,  and 
that  Louis  Solomon  had  no  interest  in  them  and  was  in  no  wise  con- 
nected with  them,  except  as  a  depositary  of  the  funds  for  their  comple- 
tion, taken  together  with  the  fact,  disclosed  by  the  evidence,  that  all 
the  work  was  performed  under  the  immediate  supervision  and  direction 
of  the  defendant  George  Solomon,  seems  to  adequately  explain  the 
addition  of  the  words  "for  Louis  Solomon,  Trustee,"  to  his  signature 
to  the  agreement,  and  to  establish,  in  the  absence  of  any  evidence  to 
the  contrary,  that  the  defendants  were  the  real  parties  in  interest.  It 
is  unnecessary  to  discuss  the  <|uestion  of  extra  work,  since,  as  the 
.evidence  establishes  that  the  plamtifF  performed  his  part  of  the  written 
contract,  he  was  in  any  event  entitled  to  recover  the  amount  still  due 
and  unpaid  upon  the  written  contract. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


(56  Misc.  Rep.  606.) 

LUSTGARTEN  v.  HAHIAH. 

(Supreme  Court  Appellate  Term.    December  12,  lOOT.) 

RETEBKNEC— CoMFULaOBT    RkFKBENOB— ElXAKIHATIOIl    or    LOHO    AOCOTTIfT. 

In  an  action  by  a  physician  to  recover  for  serrices  rendered  defend- 
ant's wife  between  certain  dates,  the  complaint  alleged  that  the  reasonable 
value  of  the  services  was  a  certain  sum,  that  defendant  agreed  to  pay  the 
same,  and  that  later  plaintiff  rendered  further  servlcw  by  giving  advice 
over  the  telephone.  Annexed  to  the  complaint  was  a  schedule  setting 
forth  the  number  and  dates  of  the  alleged  visits  to  defendant's  wlf6 ;  but 
no  schedule  was  given  of  the  telephone  calls.  Defendant's  answer  admit- 
ted the  hiring,  but  denied  any  knowledge  as  to  the  number  of  vlstts.  It 
also  denied  that  defendant  agreed  to  pay  plaintiff  the  som  alleged,  or  that 
such  sum  was  the  reasonable  value  of  the  services,  and  also  denied  all  of 
plaintllTs  allegations  as  to  the  telephone  calls  and  their  value.  In  bis 
affidavit  opposing  plaintiff's  motion  for  a  reference,  defendant  swore  that 
the  services  were  rendered  his  wife  while  she  was  suffering  from  one 
illness.  Held,  that  It  was  error  to  order  a  reference  against  defendant's 
will. 

[EML  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  i2,  Reference,  U  13- 
23.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Sigmund  Lustgarten  against  Moses  Harlam.  From  an 
order  granting  a  motion  for  a  compulsory  reference,  defendant  ap- 
occils     Reversed 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Kellogg,  Beckwith  &  Emery  (Robert  W.  Crawford,  of  counsel),  for 
appellant. 
Edgar  H.  Rosenstock,  for  respondent 
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PER  CURIAM.  Plaintiff  made  a  moticMi  for  a  cbmptdsory  refer- 
ence, upon  tiie  ground  that  the  trial  of  the  issues  would  involve  the 
examination  of  a  long  account  and  that  no  difficult  or  intricate  question 
of  law  would  arise  on  the  trial.  This  motion  was  granted,  and  from 
the  order  granting  the  same  defendant  appeals. 

The  complaint  sets  forth  that  plaintiff,  as  a  physician,  rendered 
services  to  defendant's  wife  between  May  18, 1906,  and  March  1,  1907, 
and  that  for  said  services  defendant  promised  and  agreed  to  pay  to 
plaintiff  the  sum  of  $1,455,  which  was,  according  to  the  complaint,  the 
reasonable  value  of  such  services;  that  defendant  has  paid  $750  on 
account ;  that  between  October  13,  1906,  and  February  187,  1907,  plain- 
tiff rendered  further  and  extra  services  by  giving  advice  over  the  tele- 
phone, which  extra  services  were  worth  $300,  making  a  total  claim  of 
$1,005,  for  which  plaintiff  demands  judgment.  Annexed  to  the  com- 
plaint is  a  schedule  setting  forth  1  alleged  visit  at  $5,  101  alleged  visits 
at  $10  each,  26  alleged  visits  at  $15  each,  and  2  alleged  visits  at  $25 
each,  with  the  date  of  each  alleged  visit,  making  up  an  alleged  claim 
of  $1,455,  upon  which  $760  are  acknowledged  to  have  been  paid.  No 
schedule  is  given  of  the  alleged  telephone  calls,  for  which  plaintiff 
claims  $300,  in  addition  to  the  balance  of  $705  adleged  to  be  due  for 
the  visits,  making,  as  we  have  seen,  a  total  claim  of  $1,005.  The  an- 
swer admits  the  hiring  of  plaintiff  by  defendant,  but  denies  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  number  of  visits. 
It  further  denies  that  defendant  agreed  to  pay  to  plaintiff  the  sum  of 
$1,455  for  the  services  rendered,  or  that  such  sum  was  the  reasonable 
value  of  such  services,  and  it  also  denies  all  of  plaintiff's  allegations 
concerning  the  alleged  telephone  calls  and  their  alleged  value.  In  his 
affidavit  opposing  the  motion  for  a  reference  defendant  swears  that 
whatever  services  were  rendered  by  plaintiff  to  defendant's  wife  were 
rendered  while  she  was  suffering  from  one  complaint,  and  that  the 
said  services  did  not  cover  any  separate  illness  of  defendant's  wife, 
which  seems  to  be  a  reasonable  inference  from  the  allegation  of  the 
complaint  that  the  services  were  rendered  to  defendant's  wife  for  a 
malady  under  which  she  labored.  It  seems  to  us  that  the  proof  as  to 
the  number  of  visits  and  telephone  calls  would  be  merely  formal,  and 
that  the  alle^^ed  long  account  is  not  the  immediate  object  of  the  action, 
and  is  not  directly,  but  only  collaterally,  involved. 

The  main  issue  is :  Did  defendant  promise  to  pay  plaintiff  the  sum 
alleged,  and  was  that  sum  the  reasonable  value  of  tiie  visits  and  tele- 
phone calls  ?  It  would  take  but  a  short  time  to  testify  as  to  the  num- 
ber and  dates  of  the  alleged  visits  and  telephone  calls,  and  there  is 
nothing  in  the  papers  in  this  case  which  would  indicate  that  an  average 
jury  could  no  fully  'bear  in  mind  and  appreciate  the  evidence  relating 
to  the  nature  and  value  of  the  alleged  services  claimed  to  have  been 
rendered  by  plaintiff  to  defendant.  Under  the  conditions  above  indi- 
cated it  was  error  to  order  a  reference  against  the  will  of  defendant. 
Camp  V.  IngersoU,  86  N.  Y.  443-436 ;  Aronin  v.  Philadelphia  Casual- 
ty Co.,  64  Misc.  Rep.  630,  104  N.  Y.  Supp.  810:  Spence  v.  Simis, 
137  N.  Y.  616-G18,  33  N.  E.  554;  Hedges  v.  Methodist  Protestant 
Church,  23  App.  Div.  347,  348,  48  N.  Y.  Supp.  164 ;  Feeter  v.  Arken- 
burgh,  147  N.  Y.  237,  41  N.  E.  518;  Prentice  v.  Huff,  98  App.  Div. 
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111-114,  90  N.  Y.  Supp.  780;  Randall  v.  Sherman,  131  N.  Y.  669, 
30  N.  E.<589;  Cantine  v.  Russell,  168  N.  Y.  484,  61  N.  E.  769. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  for  a  reference  is  denied,  with  $10  costs. 


(56  HiBC.  Rep.  677.) 

FITZOBRAIiD  ▼.  OOLDSTBIN. 

(Supreme  Oonrt,  Appellate  Ttonn.    December  12,  1007.) 

1.  Adjoiniho  IiAkdownebs— NsauaxNOB. 

To  charge  an  owner  with  negligence  In  falling  to  make  repairs  of  hi* 
water  pipes  and  prevent  Injury  to  an  adjoining  owner  by  an  overflow, 
be  must  have  notice,  either  express  or  Implied,  of  the  existence  of  the 
defective  condition  and  a  reasonable  time  thereafter  to  remedy  the  same. 

[Eld.  Note. — For  cases  In  point,  see  Oent  Dig.  vol.  1,  Adjoining  Land- 
owners, H  53-69.] 

2.  Saicx. 

A  purchaser  of  a  building  not  Improperly  constructed  had  no  knowl- 
edge of  a  defect  not  discoverable  through  the  exercise  of  ordinary  care. 
On  a  Friday  he  received  a  notice  of  a  defect  causing  Injury  to  adjacent 
property.  On  the  following  Monday  he  made  repairs,  preventing  further 
injury.  Beld,  that  he  was  not  negligent  as  a  matter  of  law  In  failing 
to  make  repairs  within  a  reasonable  time  after  notice  of  the  defect 

[Ed.  Note. — For  cases  in  point,  see  C^nt  Dig.  vol.  1,  Adjoining  Land- 
owners, S8  53-€9.] 

8.  Nkolioerce— Ris  Ipsa  LoQurron— Applioatior  of  Docibinb. 

The  doctrine  of  res  ipsa  logultor  does  not  apply  where  the  cause  of  the 
accident  complained  of  is  fully  explained. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Julia  Fitzgerald  against  Abraham  Goldstein.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Samuel  N.  Freedman,  for  appellant. 

Charles  L.  Hoffman  (Henry  A.  Friedman,  of  counsel),  for  respond- 
ent. 

GUY,  J.  Appeal  from  judgement  rendered  by  the  court  without  a 
jury  in  favor  of  plaintiff.  The  action  is  brought  by  plaintiff  against 
the  defendant  as  owner  of  a  building  adjoining  the  premises  occupied 
by  the  plaintiff,  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  carelessly  and  negligently 
permitting  the  Croton  water  pipes  in  defendant's  building  "to  become 
and  be  in  a  worn  state  and  condition,"  causing  an  overflow  upon  plain- 
tiff's premises  and  resultant  damage  to  plaintiff's  property. 

The  evidence  shows  that  defendant  became  the  owner  of  said  ad- 
joining premises  by  purchase  on  January  27,  1907 ;  and  the  negligence, 
if  any,  of  the  defendant  must  have  arisen  between  that  date  and  April 
23,  1907,  on  which  date  plaintiff  shows  that  the  defective  pipes  were 
repaired  and  the  flow  of  water  onto  plaintiff's  premises  ceased.  The 
evidence  fully  establishes  the  fact  that  the  Croton  water  pipes  on  de- 
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fendant's  premises  were  in  a  defective  condition,  and  that  the  damage 
to  plaintiff's  property  was  caused  by  an  overflow  from  said  defective 
water  pipes.  But  plaintiff's  agent  testifies  that  the  first  time  defend- 
ant's attention  was  called  to  such  overflow  was  on  Friday  preceding 
the  Monday  when  the  repairs  were  made  which  stopped  the  overflow. 
He  also  testifies  that  the  entire  damage  suffered  by  the  plaintiff  occur- 
red before  such  notification  of  the  defendant.  The  defendant  testifies 
that  he  frequently  visited  his  premises,  and  the  cellar  thereof,  before 
such  notification,  and  never  noticed  any  overflow  or  dampness  on  his 
premises,  and  had  no  knowledge  of  the  overflow  until  he  was  notified 
by  the  plaintiff.  Defendant's  testimony  is  supplemented  by  the  tes- 
timony of  defendant's  witness  Peltyn,  who  testified  that  he  had  fre- 
quently visited  defendant's  premises  during  the  period  in  question, 
and  never  noticed  any  dampness;  that  he  had  used  the  toilets  and 
sinks  in  defendant's  premises,  and  never  noticed  any  back  water  in 
them.    Plaintiff's  witness  Lee  also  testified  to  the  same  effect. 

There  is  no  evidence  that  the  building  was  improperly  constructed 
and  that  defendant  purchased  the  building  with  knowledge  of  such  de- 
fects. On  the  contrary,  the  defects  were  concealed,  and  were  such  as 
would  not  have  become  known  to  the  defendant  through  the  exercise 
of  ordinary  care.  It  appears  that  it  was  only  after  the  ripping  up  of 
the  flooring  by  the  plaintiff  after  frequent  visits  to  defendant's  prem- 
ises that  tiie  defects  were  discovered.  The  rule  is  well  established 
that,  in  order  to  charge  an  owner  with  negligence  in  failing  to  make 
repairs,  he  must  have  notice,  either  express  or  implied,  of  the  ex- 
istence of  the  alleged  defective  conditions  and  a  reasonable  ti^ie  after 
such  notice  to  remedy  the  same.  Spencer  v.  McManus,  82  Hun,  318, 
31  N.  Y.  Supp.  18fi ;  Becker  v.  Bullowa,  36  Misc.  Rep.  528,  73  N.  Y. 
Supp.  944 ;  Slater  v.  Mersereau,  64  N.  Y.  139.  The  evidence  of  plain- 
tiff's witness  clearly  establishes  that  there  was  no  unreasonable  delay 
in  the  making  of  repairs  after  notice  was  given  to  the  defendant; 
there  being  only  one-half  day  (Saturday)  mtervening  between  the 
time  of  sudi  notice  and  the  beginning  of  the  repair  work  by  the  plain- 
tiff, which  was  continued  and  completed  by  the  defendant. 

It  is  sought  by  the  plaintiff  to  invoke  the  doctrine  res  ipsa  loquitur 
in  this  case.  This  doctrine  would  not  apply,  inasmuch  as  the  cause 
of  the  accident  is  fully  explained.  The  only  question  to  be  deter- 
mined is  whether  the  cause  of  damage  was  due  to  the  negligence  of 
the  defendant  in  faiUng  to  make  repairs  within  a  reasonable  time  after 
actual  or  constructive  notice  thereof.  In  my  opinion  the  plaintiff  has 
failed  utterly  to  prove  negligence  on  the  part  of  the  defendant,  and 
the  trial  justice  erred  in  rendering  judgment  in  plaintiff's  favor. 

It  is  unnecessary  to  consider  the  exceptions  taken  by  defendant  as 
to  the  admission  of  evidence.  For  the  reasons  above  stated,  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  tiie  event.    All  concur. 
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(56  Misc.  Rep.  680.) 

WELCH  T.  BUCHAN8  SOAP  <X>RPOEATION. 

(Supreme  Cioiirt,  Appellate  Term.    December  12,  1007.) 

1.  Judgment— Gausks  or  Action— Sputtino. 

Though  separate  actions  may  be  brought  on  claims  arising  oat  of  the 
same  contract  at  different  times  as  each  liability  accrues,  if  no  action  Is 
brought  until  more  than  one  claim  Is  due,  all  claims  that  are  due  must 
be  Included  In  one  action,  or  the  recovery  will  bar  matured  claims  not 
joined. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  SO,  Judgment  I 
1118.] 

2.  Sahz. 

A  written  contract  provided  for  tbe  sale  of  500  tierces  of  tallow,  100 
deliverable  during  the  last  week  In  December,  1906,  and  400  during  tbe 
last  week  of  January,  1907.  The  100  tierces  having  been  delivered  and 
paid  for,  defendant  on  January  17,  1907,  requested  plaintiff  to  deliver 
250  of  tbe  balance  the  latter  part  of  January,  1907,  and  the  remaining 
150  tierces  the  latter  part  of  February,  which  was  agreed  to;  but  de- 
fendant refusing  to  accept  the  tallow  when  tendered,  It  was  sold  In 
March  for  defendant's  account  and  on  April  19,  1907,  plaintiff  sued  and 
recovered  judgment  for  damages  resulting  from  the  resale  of  the  250 
tierces,  which  was  satisfied  of  record.  Held,  that  the  change  of  de- 
liveries did  not  substitute  for  the  original  contract  two  separate  con- 
tracts for  the  delivery  of  250  tierces  In  January  and  160  tierces  In  Feb- 
ruary, but  that  the  original  contract  remained  In  full  force;  and  hence, 
plaintiff  having  failed  to  join  his  claim  for  damages  resulting  from  tbe 
resale  of  the  150  tierces  In  his  original  action,  the  Judgment  therein  was 
a  bar  to  a  subsequent  suit  therefor. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  30,  Judgment  I 
1118,] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Wilbur  A.  Welch  against  the  Buchans  Soap  Corporation. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE.  JJ. 

Frank  H.  Richmond,  for  appellant. 

Graham  &  L'Amoreaux  (Ralph  Polk  Buell,  of  counsel),  for  respond- 
ent. 

GILDERSLEEVE,  P.  J.  The  action  was  tried  on  an  agreed  state- 
ment of  facts,  and  the  complaint  was  dismissed  on  the  merits.  Plain- 
tiff appeals. 

On  November  16,  1906,  defendant  contracted  with  plaintiff  for  the 
purchase  by  defendant  from  plaintiff  of  500  tierces  of  tallow,  100  to  be 
delivered  in  December  and  400  in  January.  The  lOO  tierces  were 
taken  and  paid  for.  On  January  15,  1907,  before  the  time  set  for  the 
delivery  of  the  400  tierces,  defendant  sought  to  have  a  resale  of  the 
same  for  its  account,  and  was  informed  by  plaintiff  on  January  17, 
1907,  that  owing  to  the  condition  of  the  market  such  a  resale  would 
result  in  a  considerable  loss  to  defendant,  and  this  proposition  was 
abandoned.  The  original  contract  remained  in  force,  except  that  a 
change  was  made  as  to  the  time  of  delivery,  and  it  was  agreed  that 
250  tierces  should  be  delivered  at  the  end  of  January  and  the  remain- 
ing 150  tierces  towards  the  end  of  February.    Thereafter  the  250 
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tierces  and  the  150  tierces  were  duly  offered  to  defendant  and  reject- 
ed by  it.  They  were  thereafter,  and  on  March  9,  1907,  sold  by  plain- 
tiff for  defendant's  account,  and  the  sale  realized  a  sum  considerably 
less  than  the  price  fixed  in  the  contract  between  plaintiff  and  defend- 
ant. Plaintiff  on  April  19,  1907,  brought  an  action  for  the  damages  re- 
sulting from  the  resale  of  the  250  tierces,  and  recovered  a  judgment 
for  the  whole  amount  claimed,  which  judgment  was  paid  and  satisfied 
of  record.  Plaintiff  at  the  same  time — i.  e.,  April  19, 1907 — ^brought  the 
present  action  for  the  damages  resulting  from  the  resale  of  the  150 
tierces.  The  250  tierces  sued  upon  in  the  first  action  and  the  150 
tierces  sued  upon  in  this  action  were  each  part  of  the  same  contract 
between  plaintiff  and  defendant.  The  court  held  that  the  recovery 
and  satisfacti(m  of  the  judgment  in  the  first  action  constituted  a  bar  to 
the  present  action,  and  dismissed  the  complaint  on  the  merits. 

The  general  principle  is  that  several  claims  already  due  under  the 
same  contract  shall  be  deemed  one  entire  demand  or  cause  of  action. 
Bendemagle  v.  Cocks,  19  Wend.  207,  32  Am.  Dec.  448.  In  order  to 
avoid  a  multiplicity  of  actions,  the  law  forbids  that  a  cause  of  action 
diall  be  split  up  for  the  purpose  of  bringing  several  actions,  and  al- 
though, when  several  claims  payable  at  different  times  arise  out 
of  the  same  contract  or  transaction,  separate  actions  can  be  brought 
as  such  liability  occurs,  still,  if  no  action  is  brought  until  more  than 
one  claim  is  due,  all  the  daims  that  are  due  must  be  included  in  one 
action ;  and,  if  an  action  is  brought  when  more  than  one  claim  is  due, 
a  recovery  in  that  suit  will  be  an  effectual  bar  to  a  second  action 
brought  to  recover  the  other  claims  that  were  due  when  the  first 
action  was  brought.  Reformed  Church  v.  Brown,  64  Barb.  191 ;  Jex 
V.  Jacobs,  19  Hun,  105 ;  Samuel  v.  Fidelity  Co.,  76  Hun,  308,  27  N. 
Y.  Supp.  741 :  Pakas  v.  Hollingshead,  184  N.  Y.  211,  77  N.  E.  40, 
3  L.  R.  A.  (N.  S.)  1042,  112  Am.  St.  Rep.  601.  In  the  case  at  bar, 
as  we  have  seen,  tfie  resale  of  the  whole  400  tierces  took  place  at  one 
time,  and  occurred  prior  to  the  commencement  both  of  the  first  action 
and  the  one  at  bar. 

The  plaintiff  claims  that  the  original  contract  of  November  16th 
was  merged  and  extinguished  by  novation,  and  that  a  separate  con- 
tract was  thereupon  made  by  novation,  whereby  plaintiff  agreed  to  de- 
liver and  defendant  agreed  to  take  150  tierces  in  the  latter  part  of 
February,  and  that  "the  novation  produced  two  distinct,  several,  sev- 
ered, separate  contracts,  one  for  the  delivery  of  250  tierces  of  tallow 
in  January,  and  the  other  for  the  delivery  of  150  tierces  in  February." 
The  statement  of  facts  does  not  sustain  this  contention.  The  con- 
tract of  November  16,  1906,  is  in  writing,  and  sets  forth  the  purchase 
by  defendant  from  plaintiff  of  "500  tierces  of  tallow  at  7%  cents,  100 
tierces  of  the  above  to  be  delivered  during  the  last  week  of  December, 
1906,  400  to  be  delivered  during  the  last  week  of  January,  1907." 
Thereafter,  and  on  January  17,  1907,  defendant's  president  proposed 
to  plaintiff  to  deliver  250  of  the  400  tierces  in  the  latter  part  of  Jan- 
uary, 1907,  and  the  remaining  150  tierces  in  the  latter  part  of  Febru- 
ary, instead  of  delivering  the  entire  lot  of  400  tierces  in  the  last  week 
of  January,  1907,  as  provided  in  said  contract  of  November  16,  1906. 
This  proposition  was  accepted  by  plaintiff  in  a  letter  dated  January 
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18,  1907.  There  was  no  new,  independent,  or  separate  contract  creat- 
ed by  this  agreement.  Both  the  lot  of  250  tierces  and  that  of  the  150 
tierces  had  already  been  sold  by  plaintiff  and  bought  by  defendant 
by  the  contract  of  November  16,  1906.  There  was  simply  a  modifica- 
tion of  that  contract  of  November  16th,  by  which  modification  the  400 
tierces  already  bought  by  defendant  were  to  be  delivered  in  two  in- 
stallments, instead  of  being  all  delivered  at  the  same  time,  as  originally 
contemplated  by  the  said  contract  As  was  said  in  the  case  of  Pakas 
V.  HoUingshead,  184  N.  Y.  214,  77  N.  E.  41,  3  L.  R.  A.  (N.  S.)  1042, 
112  Am.  St.  Rep.  601 : 

"The  fact  that  the  property  was  deliverable  and  the  purchase  money  pay- 
able at  different  times  In  the  fnture  did  not  necessarily  deprive  tiie  contract 
of  the  duracter  of  entirety,  or  make  It  other  than  a  single  one  In  reqject 
to  all  the  goods  embraced  in  its  terms;  and  there  can  be  but  one  action  for 
damages  for  the  total  breach  of  an  entire  contract  to  deliver  goods,  and  the 
fact  that  they  were  to  be  delivered  In  installments  from  time  to  time  does  not 
change  the  general  role." 

Plaintiff's  own  letters  clearly  indicate  that  plaintiff  regarded  the 
contract  of  November  16th  as  in  full  force  some  time  after  the  time 
of  the  alleged  rescission  and  novation,  and  as  being  the  contract  upon 
which  plaintiff  based  his  claim.  It  seems  to  us  that  the  court  below 
reached  a  correct  conclusion  in  his  disposition  of  this  case,  and  that 
the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


LEIVIN  V.  HSNDEUiIAN  et  al. 
(Supreme  Cioart,  Appellate  Term.    December  12,  1007.) 

COIITBA.CTS— PABTIAI.  PXBFOBlIAKaK. 

The  price  which  one  was  to  receive  for  the  making  of  garments  for 
another  must  be  reduced  by  the  amount  it  cost  the  latter  to  complete  the 
work  which  the  former  should  have  done,  but  failed  to  do. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Hyman  Levin  against  Karl  Hendelman  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Modified  and  af- 
firmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Max  Salomon,  for  appellants. 
Moses  H.  Rothstein,  for  respondent 

PER  CURIAM.  By  evidence  which  the  court  below  deemed  worthy 
of  credence,  the  plaintiff  showed  that  he  would  have  been  entitled  to 
recover  the  sum  of  $24  for  work  done  for  the  defendants  in  making 
a  lot  of  six  garments,  and  upon  another  lot  of  seven  garments  the  sum 
of  $24.50,  making  in  all  the  sum  of  $48.50,  had  he  fully  completed 
the  work  given  him  to  do.  It  is  uncontradicted,  however,  that  these 
garments  cost  the  defendants  on  the  first  lot  $4.50,  and  on  the  second 
lot  $3.85,  in  all  $8.35,  to  complete  the  work  which  the  plaintiff  should 
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liave  done.  As  to  a  third  lot  claimed  to  have  been  done  t>y  the  plain- 
tiff, it  appears  by  his  own  testimony  that  he  simply  took  the  lot  from 
one  shop  to  another,  but  was  not  allowed  to  do  any  woric  upon  the 
same.  The  judgment  rendered  was  for  $55.00  in  favor  of  plaintiff. 
As  the  testimony  appears,  the  defendant  was  entitled  to  recover  but 
$40.15. 

Judgment  modified,  by  reducing  the  same  to  $40.15,  with  appropri- 
ate costs  and  $5  extra  costs  in  the  court  below,  and,  as  modified,  af- 
firmed, without  costs  of  this  appeal. 


PORUS  r.  HENDELMAN  et  aL 
(Bapreme  Conrt,  Ajniellate  Term.    December  12,  1907.) 

O>IITBA0T»— PaKHAL    PCRTORUAnOB. 

Where  certain  garments  om  wbldi  plaintiff  worked  for  defendant  wen 
not  completed,  and  defendant  paid  for  the  uncompleted  labor  thereon,  he 
la  entitled  to  a  deduction  of  such  amount  from  the  regular  price. 

Appeal  from  Mimidpal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  David  Poms  against  Karl  Hendelman  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal.     Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  I.,  and  GUY  and  BRUCE,  JJ. 

Max  Salomon,  for  appellants. 

Moses  H.  Rothstein,  for  respondent. 

PER  CURIAM.  This  case  and  the  case  of  Levin  v.  Same  Defend- 
ants, 107  N.  Y.  Supp.  618,  were  tried  on  the  same  day,  and  the  facts 
are  scmiewhat  similar.  In  this  case  the  plaintiff  substantially  com- 
pleted two  garments  in  lot  No.  1,867;  the  value  of  his  labor  being 
shown  to  be  $3.50  for  the  complete  making  of  each  garment,  or  $7  in 
all.  He  did  some  work  on  three  garments  of  lot  No.  1,776,  which, 
if  the  work  had  been  fully  done,  would  have  been  worth  $10.50,  and 
on  four  garments  of  lot  No.  1,761,  which,  if  completed,  would  have 
been  worth  $16,  making  as  the  total  value  of  his  labor,  if  each  garment 
had  been  fully  finished,  the  sum  of  $33.50.  It  was  conceded,  however, 
that  defendants  paid  $3.85  for  the  uncompleted  labor  on  the  garments, 
and  had  also  paid  the  plaintiff  $6  on  account,  making  $9.85  in  all, 
which  sum  should  have  been  deducted  from  $33.50,  and  judgment  for 
the  plaintiff  for  $23.65,  instead  of  $37.66,  as  given,  should  have  been 
entered. 

Judgment  modified,  by  reducing  amount  to  $83.65,  and,  as  modified, 
affirmed,  without  costs. 
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IMTX  V.  LOBW. 

(Supreme  Conrt,  Appellate  Term.    December  12,  190T.) 

Costb—Ttndkb— Payment  into  Coubt. 

Payment  of  money  Into  the  Mnnldpal  Oonrt  Is  not  regnlated  by  Oode 
Civ.  Proc.  H  781-734,  and  section  3347,  sabd.  6,  relating  to  tender  and  pay- 
ment Into  conrt,  but  Is  controlled  by  Mimlclpal  Court  Act,  Laws  1002,  pu 
1637,  c.  580,  i  148;  and  payment  Into  conrt  precludes  plaintiff  from  re- 
covering costs  after  date  of  payment,  and  compels  him  to  pay  defendant's 
costs  thereafter  unless  he  recovers  a  more  favorable  Judgment,  In  whidi 
case  he  Is  entitled  to  costs  and  the  money  paid  Into  conrt  must  be  credited 
on  the  execution. 

[Ed.  Note. — ^For  cases  In  point,  see  Ooit  Dig.  voL  13,  Costs,  U  187- 
164.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 

Action  by  Charles  Levy  against  Leopold  Loew.  From  a  judgment 
granting  insufficient  relief,  plaintiff  appeals.     Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  T,.  and  BRUCE  and  GUY,  JJ. 

Oscar  Englander,  for  appellant. 
William  N.  Loew,  for  respondent. 

GILDERSLEEVE,  P.  J.  Plaintiff  brought  this  action  to  recover 
the  sum  of  $165  for  work  and  materials  furnished  to  the  defendant 
under  a  contract.  The  pleadings  were  oral,  and  the  following  indorse- 
ment appears  upon  the  summons:  "Tender  $150."  The  plaintiff 
proved  himself  entitled,,  as  the  trial  court  found,  to  the  sum  of  $159 
damages,  for  which  judgment  was  rendered  in  his  favor,  and  also  for 
$2  costs  and  $15  extra  costs.  Subsequently  the  defendant  moved  for 
a  retaxation  of  costs,  and  asked  that  the  clerk  be  directed  to  strike  from 
the  judgment  the  item  of  $16  costs.  Upon  the  hearing  of  this  motion 
the  court  struck  out  that  item  and  also  made  the  following  indorse- 
ment upon  the  summons: 

"Under  authority  of  Goldman  v.  Bwartwout,  117  App.  Dlv.  186.  102  N.  T. 
Snpp.  302,  this  Judgment  most  be  reduced  to  amount  between  allowance  and 
tender,  namely,  $d." 

The  plaintiff  appeals  from  the  judgment  as  so  reduced.  The  defend- 
ant's counsel  in  his  brief  says: 

"The  evidence  shows  a  tender  before  suit,  which  was  made  good  by  the  de- 
posit of  the  sum  offered  and  tendered  with  the  clerk  of  the  court,  namely,  of 
the  sum  of  1150." 

An  examination  of  the  record  fails  to  disclose  any  such  fact.  The 
only  testimony  given  regarding  a  tender,  is  a  question  by  the  court: 
"Have  you  made  a  tender  here  ?"  Defendant's  Counsel :  "Yes ;  $150." 
When  a  tender  of  this  amount,  if  ever,  was  made  to  the  plaintiff,  does 
not  appear ;  nor  is  there  anything  in  tiie  record  to  show  that  any  sum 
whatever  was  paid  into  court.  Section  148  of  tiie  Municipal  Court 
act  (Laws  1902,  p.  1537,  c.  580)  contains  the  only  provision  regarding 
the  payment  of  money  into  those  courts,  and  declares  the  effect  of  so 
doing.    Sections  731,  732,  733,  and  734,  Code  of  Civil  Procedure,  are 
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not  applicable  to  the  Municipal  Court.  See  section  3347,  subd.  6,  Code 
■of  Civil  Procedure.  Payment  of  money  into  court  by  the  defendant, 
unless  accepted  by  the  plaintiff,  precludes  him  from  recovering  costs 
after  the  date  of  such  payment,  and  compels  him  to  pay  the  defend- 
ant's costs  thereafter,  unless  the  plaintiff  recovers  a  more  favorable 
judgment.  In  the  case  at  bar,  even  if  we  assume  that  the  defendant 
paid  into  court  the  sum  of  $160,  the  plaintiff  recovered  a  judgment 
more  favorable  than  that  amount,  and  therefore  was  entitled  to  costs. 
The  court  below  had  no  authority  to  reduce  the  recover}',  or  strike  out 
the  $15  costs,  and  the  judgment  must  be  modified.  If  in  fact  any  sum 
was  paid  into  court,  it  must  be  paid  to  the  plaintiff  and  credited  upon 
the  execution. 

Judgment  modified,  by  increasing  the  amount  of  recovery  to  the  sum 
of  $159  and  increasing  the  amount  of  costs  by  $15,  and,  thus  modified, 
affirmed,  with  costs.    All  concur. 


<36  Misc.  Rep.  319.) 

In  re  ROMERO,  Mexican  Consul  General. 

(Snpnme  Orrart,  Special  Term,  New  York  C!onnty.    November,  1007.) 

1.  COUBIB. 

Tbe  oonrts  of  the  state  will  not,  at  the  request  of  the  Mexican  court, 
order  the  service  of  a  summons  and  complaint  Issuing  out  of  such  foreign 
court  on  a  resident  of  the  state. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  18,  Courts,  t  1432.] 

2.  Sake— Skbtigx  or  Psooxss. 

An  ordw  for  the  service  of  a  summons  and  complaint  In  an  action  In  a 
Mexican  court  by  a  resident  of  that  country  for  legal  services  rendered 
therein  for  defendant,  a  New  Tork  corporation,  having  neither  oifice,  busi- 
ness, nor  property  In  Mexico,  will  be  vacated. 

[Kd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  IS,  Courts,  f  1432.] 

In  the  matter  of  the  application  of  Cayetano  Romero,  consul  gen- 
■eral  of  the  republic  of  Mexico.  Motion  of  the  Manhattan  Trust  Com- 
pany to  vacate  an  order  directing  service  on  them.    Motion  granted. 

Curtis,  Mallet-Prevost  &  Colt,  for  petitioner. 

Strong  &  Cadwalader,  for  Manhattan  Trust  Company. 

O'GORMAN,  J.  This  is  a  motion  by  the  Manhattan  Trust  Com- 
pany of  the  city  of  New  York  to  vacate  an  order  entered  herein  on 
October  30,  1907,  directing  the  service  upon  the  trust  company  of  cer- 
tain so-called  letters  rogatory  issuing  out  of  the  Second  civil  court  of 
the  city  of  Mexico.  The  papers  issued  by  the  Mexican  court  are  not 
in  the  nature  of  letters  rectory,  but  appear  to  be  a  summons  and  com- 
plaint in  an  action  instituted  in  that  court  by  a  resident  of  Mexico  for 
legal  services  alleged  to  have  been  rendered  in  that  country  to  the 
Manhattan  Trust  Company.  In  substance  the  Mexican  court  requests 
the  courts  of  this  stp.te  to  order  the  service  of  a  summons  and  com- 
plaint issuing  out  of  a  foreign  court  upon  a  resident  of  this  state.  It 
is  clear  that  the  courts  of  this  state  possess  no  power  to  perform  such 
a  function.  By  statute  our  courts  will  assist  in  the  execution  of  for- 
«ign  letters  rogatory  for  the  examination  of  witnesses  within  our  ju- 
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risdiction ;  but  even  as  to  such  process  there  is  no  inherent  or  implied 
power  in  the  court.  The  authority  must  be  found  in  the  statute.  Mat- 
ter of  Canter,  82  App.  Div.  103,  81  N.  Y.  Supp.  416, 

If,  however,  the  court  possessed  the  power,  it  should  not  be  exer- 
cised in  this  case.  The  Manhattan  Trust  Company  has  no  office  in 
Mexico.  It  has  no  business  and  has  no  property  in  that  republic.  It 
is  a  New  York  corporation,  with  its  offices  in  New  York  Cily.  The 
Mexican  court,  therefore,  has  not  and  cannot  obtain  jurisdiction  over 
the  defendant.  The  principle  is  well  recognized  that  no  court  can  ac- 
quire jurisdiction  over  a  person  not  located  within  the  jurisdiction  and 
having  no  property  therein.  The  authority  of  every  tribunal"  is  con- 
fined to  person  and  property  within  the  territorial  limits  of  the  state 
or  country  in  which  it  is  established.  Peimoyer  v.  NeflF,  95  U.  S.  714, 
24  L.  Ed.  565 ;  Story,  Confl,  Laws,  §  539 ;  12  Ency.  PI.  &  Pr.  143.  It 
is  conceded  that  our  own  courts  could  not  by  the  service  of  a  sum- 
mons in  the  republic  of  Mexico  acquire  jurisdiction  of  a  citizen  of 
Mexico  having  no  property  in  this  state.  The  doctrine  is  well  estab- 
lished that  the  laws  of  a  foreign  country  will  not  be  enforced,  if  such 
enforcement  will  contravene  the  settled  policy  of  the  forum  or  be  prej- 
udicial to  the  interests  of  its  own  citizens.  22  Am.  Eng.  Ency.  of 
Law,  1319.    Motion  to  vacate  order  granted. 

Motion  granted. 


(56  Misc.  Bep.  324.) 

Sni/rZBACH  CLOTHING  CO.  V.  BALSAM. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1907.) 

Tbade-Mabks  and  Tbadb-Nahb»— Infbinoeuent— iNjxmcnoR. 

An  advertisement  by  defendant  stated  that  a  certain  person  named  In 
tbe  advertisement,  of  a  recognized  standing  as  a  salesman  and  with  a 
circle  of  acquaintance  in  tbe  trade  in  whicb  plaintiff  and  defraidant  were 
engaged,  who  was  formerly  In  the  employ  of  plaintiff,  generally  known  as 
"George's"  and  "Fisher's,"  announced  that  he  could  be  found  at  "Balsam's 
Misfit  Parlors" ;  the  name  being  defendant's  surname.  There  was  nothing 
In  the  contenits  of  the  advertlsonent  calculated  to  mislead  tbe  public  to- 
plalntilTB  detriment.  H«ld,  that  an  Injunction  pendente  lite  restraining^ 
defendant  from  using  the  names  "George's"  or  "B^sber's,"  at  present  used 
by  plaintiff  In  conducting  Its  business  at  different  places,  would  not  b» 
granted. 

[Ed.  Note. — For  cases  In  point,  see  C!ent  Dig.  voL  46,  Trade-Marks  and 
Trade-Names,  |  108.] 

Action  by  the  Sultzbach  Clothing  Company  against  Louis  Balsam. 
Motion  for  injunction  pendente  lite.    Deniei 

Alynn  Sulzberger,  for  plaintiff. 
Edward  M.  Bernstein,  for  defendant 

FITZGERALD,  J.  This  is  a  motion  for  an  injunction  pendente 
lite  restraining  the  defendant,  his  agents,  servants,  or  employes,  from 
using  the  names  "George's"  or  "Fisher's"  (two  trade-names  heretofore 
and  now  used  by  the  plaintiff,  a  domestic  corporation,  in  conducting 
its  business  at  two  different  places),  or  the  name  "Sultzbach,"  either 
singly  or  collectively  in  any  advertisement  published  by  the  defend- 
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ant,  and  from  deceiving  the  public  by  representing  that  the  defendant 
was  ever  connected  with  the  establishment  of  the  plaintiff,  or  that  the 
defendant  is  conducting  business  under  any  of  the  aforesaid  names  or 
under  the  name  of  the  plaintiff,  or  that  the  defendant  was  ever  in  the 
employment  of  the  plaintiff  or  any  of  the  firms  which  formerly  con- 
ducted business  under  any  of  the  aforesaid  names.  This  is  not  only 
substantially  the  language  of  the  plaintiff's  notice  of  motion,  but  is 
the  gravamen  of  its  charge  against  the  defendant,  as  stated  in  para- 
graphs 16,  17,  and  22  of  the  verified  complaint.  However,  although 
not  referred  to  in  the  notice  of  motion,  unless  the  application  for  in- 
junction against  the  defendant's  use  "either  singularly  or  collectively" 
of  the  two  names  may  be  so  construed,  the  plaintiff  dso  alleges  (para- 
graph 18  of  the  complaint)  that  the  defendant's  advertisements  are  also 
misleading  to  the  public  and  injurious  to  the  plaintiff,  because  they 
state  that  "George's"  and  "Fisher's"  are  one  and  the  same  firm,  where- 
as they  are  the  trade-names  of  two  distinct  establishments  controlled 
and  conducted  by  the  plaintiff,  but  selling  different  lines  of  garments, 
pursuing  different  meUiods,  and  catering  to  different  dasses  of  trade, 
public  loiowledge  of  which  would  be  detrimental  to  the  plaintiff's  busi- 
ness. A  careful  consideration  of  the  pleadings  and  moving  and  op- 
posing affidavits  submitted  on  this  motion,  and  a  comparison  of  the 
advertisements  published  by  both  parties,  convince  me  that  pending 
the  full  hearing  and  determination  upon  the  merits  which  will  be  had 
upon  the  trial  of  the  action  the  extensive  injunctive  relief  prayed  for 
by  the  plaintiff  should  not  be  granted. 

Considering  the  allegations  of  the  complaint  seriatim,  and  testing 
the  defendant's  advertisements  thereby,  the  natural  conclusion  is  that 
the  latter  in  no  way  represent  that  the  defendant  was  ever  connected 
with  the  plaintiff's  establishment  or  is  conducting  business  under  the 
plaintiff's  corporate  or  trade-names,  or  that  the  defendant  was  ever 
in  the  employment  of  the  plaintiff  or  of  any  of  the  firms  formerly  us- 
ing those  trade-names.  'The  defendant's  advertisements  simply  state 
that  a  certain  person,  not  the  defendant,  fully  named  in  the  advertise- 
ment, and  of  recognized  and  admitted  standing  as  a  salesman,  and 
with  a  wide  circle  of  acquaintances  in  the  trade  of  the  plaintiff  and 
the  defendant,  who  was  formerly  with  the  plaintiff,  "generally  known 
as  'George's'  and  'Fisher's,' "  announces  that  he  can  be  found  at  Bal- 
sam's Misfit  Parlors,  No.  206  West  Thirty-Fourth  street,  which,  it 
will  be  noted,  is  named  according  to  the  defendant's  surname.  Nor 
is  there  an3rthing  in  the  arrangement  or  composition  of  the  contents' 
of  the  advertisement  calculated  to  mislead  the  public  to  the  detriment 
of  the  plaintiff's  trade.  The  name  of  the  former  employe  is  placed 
in  large  type  in  a  single  line  at  the  top.  It  is  true  that  the  words 
"fonnerly  with  the"  are  in  smaller  type;  but  they  are  separated  and 
spaced  off,  and  readily  discernible  to  a  most  casual  perusal  of  the  news- 
paper, and  the  name  of  the  defendant  and  the  address  of  his  "parlors" 
are  also  stated  in  large  type  and  on  separate  lines.  Furthermore,  the 
use  by  the  defendant  in  the  preliminary  announcement  of  the  former 
emplo3m3ent  of  the  said  salesman,  in  large  type  and  in  a  separate  line, 
of  the  corporate  name  of  the  plaintiff,  which  nowhere  appears  in  the 
plaintiff's  own  advertisements,  and  the  use  by  the  defendant  at  the  top 
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of  his  advertisement  of  the  single  name  "Fisher's,"  as  distinguished 
from  the  full  name  '"Hie  Fisher  Tailor  Parlors,"  printed  at  tiie  bot- 
tom of  the  plaintiff's  advertisements,  also  serve  to  arrest  the  atten- 
tion of  the  casual  reader,  to  stimulate  his  inquiry  and  further  inspec- 
tion, and  to  distinguish  in  his  mind  the  different  establishments  of  the 
parties.  Nor  can  it  be  said  on  this  motion  that  there  is  any  misrep- 
resentaticm  by  the  defendant  to  the  deception  of  the  public  and  the  in- 
jury of  the  plaintiff.  The  said  salesman  was  admittedly  a  former 
valuable  employ^  of  the  plaintiff  corporation,  who,  on  his  retirement 
from  its  service,  received  from  its  president  various  letters  of  recom- 
mendation. He  is  undoubtedly  the  "discharged  employ^"  referred 
to  in  the  plaintiff's  advertisements  as  the  present  employ^  of  the  plain- 
tiff's "imitator."  Whether  he  was  formerly  employed  exclusively  at 
the  establishment  of  the  plaintiff  known  as  "George's,"  or  at  that 
known  as  "The  Fisher  Tailor  Parlors,"  it  is  impossible  for  me  to  de- 
termine from  the  papers  submitted,  as  they  are  silent  on  that  point 
But  it  appears  that  he  was  an  employ^  of  the  plaintiff's  corporation, 
which  owned  and  conducted  both  establishments,  and  the  fact  that 
he  received  letters  of  recommendation  from  the  president  of  the  plain- 
tiff, written  on  the  printed  stationery  of  both  establishments,  might 
fairly  be  said  to  be  indicative  of  tfie  fact  that  he  had  served  both,  and 
of  the  willingness  of  the  writer  to  commend  to  prospective  employers 
the  services  of  his  former  salesman  in  both  establishments. 

The  plaintiff's  contention  that  the  defendant's  statement  that  it  is 
generally  known  as  "George's"  and  "Fisher's"  should  be  restrained 
for  the  reasons  above  stated,  and  because  it  sells  its  lower-priced  gar- 
ments at  the  former  and  its  higher-priced  garments  at  the  latter,  is 
not  confirmed  by  its  own  advertisements,  where  the  range  of  prices 
are  stated  to  be  about  the  same  in  both  places.  Where  no  deception 
to  the  public  and  no  injury  to  the  plaintiff  are  shown,  the  defendant 
should  not,  on  this  motion,  be  restrained  from  fairly  calling  to  the  at- 
tention of  the  public  at  such  proper  times  and  in  such  proper  places 
as  he  chooses  that  skill,  knowledge,  and  experience  of  a  former  em- 
ploye of  the  plaintiff,  acquired  at  all  the  places  where  that  employe 
evidently  served  the  plaintiff,  which  the  plaintiff's  president  himself 
commended,  and  which  the  defendant  is  evidently  paying  for.  Van 
Wyck  v.  Horowitz,  39  Hun,  237. 

The  motion  should  therefore  be  denied,  with  costs.  Settle  order  on 
notice. 


(56  Misc.  Rep.  381.) 

BAILET  et  al.  v.  MAYER. 

(Supreme  Court,  Special  Term,  Saratoga  County.    November,  1907.) 

1.  Plkadirq— Bnx  of  PABT1001.AB8— Pkbsomai.  Irjubibb. 

In  an  action  to  recover  for  Injuries  caused  by  defMidant'a  automobile 
while  operated  by  a  servant,  a  motion,  before  answer,  for  a  bill  of  particu- 
lars to  enable  defendant  to  answer,  will  be  denied,  where  defendant  de- 
nies all  knowledge  as  to  the  matters  alleged  in  the  complaint. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  8i^  Pleading,  8S  85*- 
962,  972,  978.1 
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2.  Saick— Fkeuaturk  Aspuoatior. 

A  motion  for  bill  of  particulars  In  a  persona]  Injury  action  In  order  to 
prepare  for  trial  Is  premature,  when  made  before  answer  filed. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  89,  Pleading,  i  975.] 

Actions  by  James  M.  Bailey  and  by  Bldridge  S.  Adams  against 
Mark  A.  Mayer.    On  motions  for  bill  of  particulars.    Denied. 

Rockwood  &  Salisbury,  for  the  motions. 
Edgar  T.  Brackett,  opposed. 

SPENCER,  J.  These  are  actions  by  different  plaintiffs  against  the 
same  defendant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  occasioned  by  defendant's  automobile  while  operated  by  his 
servant.  The  defendant,  before  answer,  applies  for  a  bill  of  particu- 
lars in  each  case,  on  the  ground  that  such  particulars  are  necessary  in 
order  to  enable  him  to  answer  and  to  prepare  for  trial. 

There  can  be  no  doubt  that  this  court  has  unlimited  power  to  re- 
quire the  delivery  of  bills  of  particulars  as  to  pleadings  at  any  time  and 
for  any  purpose.  Code  Civ.  Proc.  §  500;  1  Nichols,  Pr.  960.  No 
restrictions  have  been  placed  upon  the  exercise  of  this  power,  except 
those  which  the  court  has  imposed  upon  itself.  Among  these  are  two, 
which  have  operation  here  and  are  to  the  effect  that  applications  for 
bills  of  particulars,  in  order  to  prepare  for  trial,  are  premature,  if 
made  before  issue,  and  that  such  applications  in  order  to  plead  "are 
unnecessary  if  the  applicants  may  by  any  method  plead  without  the 
aid  of  the  particulars  sought.  In  other  words,  the  courts  have  held 
that  an  applicant  for  a  bill  of  particulars  for  either  of  the  above-men- 
tioned purposes  must  satisfy  the  court  that  the  same  is  immediately 
necessary.  The  following  decisions  are  among  those  which  may  be 
cited  as  supporting  the  foregoing  propositions:  Bender  v.  Bender, 
88  Hun,  448,  34  N.  Y.  Supp.  876;  Watertown  Paper  Co.  v.  West, 
3  App.  Div,  461,  38  N.  Y.  Supp.  229 ;  American  Credit  Indemnity  Co. 
v.  Bondy,  17  App.  Div.  328,  45  N.  Y.  Supp.  267;  Hicks  v.  Eggleston, 
95  App.  Div.  162,  88  N.  Y.  Supp.  628:  Markham  v.  Shue,  98  App. 
Div.  635,  90  N.  Y.  Supp.  1106 ;  Davis  v.  Wende,  100  App.  Div.  609, 
91  N.  Y.  Supp;  1092 ;  Schultz  v.  Rubsam,  104  App.  Div.  20,  93  N.  Y. 
Supp.  334;  Powers  v.  Hughes,  39  N.  Y.  Super.  Ct.  482;  Standard 
Materials  Co.  v.  Bowen  &  Son  Co.,  118  App.  Div.  91, 103  N.  Y.  Supp. 
12. 

The  defendant  here  denies  all  knowledge  concerning  the  matters 
alleged  in  the  complaints,  and  is,  therefore,  in  a  happy  position  to 
deny  them  under  the  generous  provisions  of  section  500,  Code  of  Civil 
Procedure,  which  permits  him  to  directly  deny  those  allegations  he 
knows  are  not  true,  to  deny  those  which  from  information  he  believes 
are  not  true,  and  to  deny  those  in  respect  to  which  he  has  not  any 
information  sufficient  to  form  a  belief.  Therefore,  in  accordance  with 
the  practice  as  indicated  by  the  decisions,  he  should  not  apply  for  bills 
of  particulars  for  either  purpose  until  he  has  answered  the  complaints. 
The  decisions  cited,  with  one  exception,  are  from  other  departments, 
and  the  contention  is  made  that  they  do  not  express  the  practice  in  the 
Third  department  in  respect  to  bills  of  particulars  in  order  to  enable 
107  N.T.S.— 40 
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a  party  to  plead ;  and  I  am  referred  to  the  recent  decision  of  Wash- 
bum -v.  Graves,  117  App.  Div.  343,  101  N.  Y.  Supp.  1043,  as  support- 
ing that  contention.  But  in  that  case  the  motion  was  made  after  reply, 
and  hence  the  present  question  did  not  arise.  In  Bender  v.  Bender, 
supra,  of  this  department,  the  party  seeking  the  bill  of  particulars  al- 
leged in  his  moving  papers  that  he  intend^  to  defend  tiie  action  and 
that  he  was  wholly  ignorant  of  the  particulars  alleged  in  the  complaint 
and  had  no  means  of  acquiring'  knowledge  thereof  sufficient  to  enable 
him  to  answer ;  and  the  court  held  that  such  ignorance  did  not  entitle 
him  to  a  bill  of  particulars  and  cited  several  authorities  in  support  of 
its  position.  By  careful  research,  I  have  not  found  any  decision  on 
this  subject  in  this  department  in  conflict  with  those  elsewhere,  nor 
any  intimation  of  a  different  view. 

In  the  absence  of  a  clear  departure  therefrom  by  the  Appellate  Divi- 
sion of  this  department,  these  decisions  of  other  departments  are  con- 
trolling as  to  this  court.  FurthermcJre,  the  practice  should  be  uniform 
throughout  the  state.  The  defendant's  motions  are  premature,  and 
must,  therefore,  be  denied,  with  costs. 

Ordered  accordingly. 


BUENSTINH  ▼.  REDDT. 
(Supreme  Cionrt,  Appellate  Term.    December  12,  1907.) 

1.  APPKikI/— ADJOUBHKXRTS— DiSOBKTIOR. 

The  grounds  of  an  application  for  an  adjoamment,  after  several  had 
bem  granted,  not  being  such  as  to  absolntely  require  it  to  be  granted,  but 
It  being  addressed  to  the  favor  of  the  court,  the  granting  or  refusal  of  It 
ia  within  the  conrt's  discretion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error. 
H  S8S7,  8845.] 

2.  Judgment— DsafATTLT  or  Plaintiff— Right  to  N*w  Aotion. 

The  Judgment  for  defendant,  on  plaintiff  being  unable  to  proceed,  on  the 
refusal  of  an  adjournment,  should  be  without  prejudice  to  a  new  action. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  i  1013.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Nathan  Bumstine  against  Patrick  J.  Reddy.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Bumstine  &  Goldberg,  for  appellant. 

PER  CURIAM.  The  court  below  refused  to  grant  an  adjournment 
asked  for  by  the  plaintiff  after  the  case  had  been  adjourned  previously 
several  times,  and,  the  plaintiff  being  unable  to  proceed,  judgment  in  fa- 
vor of  the  defendant  was  rendered  against  the  plaintiff.  The  grounds 
set  forth  in  the  plaintiff's  affidavit  as  a  basis  for  the  adjournment  were 
not  such  as  to  absolutely  require  that  the  motion  should  be  granted. 
The  application  was  addressed  to  the  favor  of  the  court,  and  the  grant- 
ing or  refusal  of  it  was  within  the  court's  discretion.  The  judgment, 
however,  should  have  been  rendered  without  prejudice  to  a  new  action. 
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Judgment  modified,  by  directing  that  the  same  be  without  prejudice 
to  a  new  action,  and,  as  modified,  affirmed,  without  costs  to  either  party 
on  this  appeaL 


R.  M.  OIIiMOUR  MFG.  GO.  t.  JOHNSON. 
(Supreme  Coort,  Appellate  Term.    December  12,  1907.) 

ApfxaI/— MoDinoAxion— RxDuoiNa  Axourt  or  Beoovest. 

Where  the  trial  court  Inadvertently  rendered  Judgment  for  more  thaa 
the  proper  amount,  the  Supreme  Court  on  appeal  will  properly  modify  the 
Jadgment,  and  affirm  It  as  modified. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  toL  8,  Appeal  and  Brror, 
IS  4482-4476,  4488-1506.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  the  R.  M.  Gilmour  Manufacturing  Company  against  Har- 
riet W.  Johnson.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Modified  and  affirmed.      * 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Merle  I.  St.  John,  for  appellant 
Edmund  T.  Oldham,  for  respondent 

PER  CURIAM.  We  are  convinced  from  an  examination  of  the  evi- 
dence in  this  case  that  the  trial  justice  was  correct  in  awarding  judg- 
ment for  the  plaintiff.  The  court  below,  however,  made  an  error  in 
giving  judgment  for  plaintiff  for  the  sum  of  $59  upon  the  first  cause 
of  action.  The  amount  conceded  by  the  parties  upon  the  trial  upon 
that  cause  of  action  was  but  $52.21. 

The  judgment  is  therefore  modified,  by  reducing  the  amount  of  re- 
covery to  tilt  sum  of  $165.21,  and,  as  modified,  affirmed,  with  costs. 


HALVORDSON  T.  GROSSMAN. 
(Supreme  Coart,  Appellate  Term.    December  12,  1907.) 

1.  SAUBS— CONTBACT— DlXIVEBT— TntE. 

In  an  action  for  the  value  of  a  suit  of  clothes  ordered  by  defendiant. 
bat  not  delivered,  evidence  held  Insuffldoit  to  warrant  a  finding  that  It 
was  agreed  that  the  suit  should  be  finished  for  Baster. 

2.  Samb— Place  of  Deuteby— Tbndeb. 

Where  a  contract  for  a  suit  of  clothes  to  be  made  for  defendant  speci- 
fied no  place  of  delivery,  plaintiff  was  not  required  to  tender  the  clothes, 
which  were  to  be  paid  for  at  plalntUTs  store ;  that  being  the  proper  place 
for  delivery. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict 

Action  by  Martin  E.  Halvordson  against  George  Grossman.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial' 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 
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Stimson  &  Williams  (George  M.  Thompson,  of  counsel),  for  ap- 
pellant. 

James,  Schell  &  Elkus  (Frederick  Mellor,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  The  plaintiflF  sued  to  recover  the  value  of  a  suit 
of  clothes,  ordered  by  the  defendant,  but  which  was  never  delivered. 
The  price  agreed  upon  was  $65.  The  defendant  had  a  judgment  in 
the  court  below.  The  undisputed  testimony  shows  that  the  defendant 
went  to  plaintiff's  place  of  business  and  ordered  and  was  measured  for 
a  suit  of  dotiies.  He  stated  that  he  wanted  them  for  Easter ;  but  it 
does  not  appear  that  it  was  expressly  agreed  that  they  should  be  ready 
by  that  time.  Shortly  after  Easter  the  defendant  went  to  the  plain- 
tiff's store,  the  clothes  were  tried  on,  and  they  required  some  slight 
changes.    The  plaintiff  testifies  that: 

"It  was  to  be  all  ready  on  the  following  Wednesday.  The  salt  was  ready 
at  that  time,  but  Mr.  Grossman  never  came  In." 

The  defendant  claims  that  the  judgment  should  be  affirmed  for  the 
reasons,  first,  that  the  plaintiff  failed  to  prove  performance  on  his  part, 
in  that  the  suit  was  to  be  finished  in  time  for  Easter ;  and,  second,  that 
the  plaintiff  did  not  deliver  or  tender  delivery.  The  evidence  does  not 
establish  any  agreement  between  the  parties  that  the  suit  should  be 
finished  by  Easter,  and  the  defendant  seems  not  to  have  considered 
that  to  have  been  the  understanding,  as  he  called  for  a  fitting  after 
that  date. 

As  to  the  delivery  it  is  true  that  one  of  the  plaintiff's  employ&  tes- 
tified that  it  was  the  plaintiff's  custom  to  deliver  goods  ordered  at 
the  residence  of  the  person  who  ordered  them  when  completed.  But 
the  plaintiff  testified  that  the  reason  he  did  not  so  deliver  them  was 
that: 

"It  was  understood  that  the  salt  was  going  to  be  paid  for  in  the  store.  I 
don't  sell  goods  G.  O.  D." 

The  evidence  does  not  show  that  the  defendant  was  to  be  notified, 
after  the  last  fitting,  when  the  clothes  would  be  ready,  as  the  defendant 
testifies  that  there  was  no  necessity  for  him  to  go  to  the  store  again 
so  far  as  fitting  him  was  concerned,  and,  as  before  stated,  plaintiff 
swore  the  clothes  were  to  be  ready  the  following  Wednesday,  and  were 
ready  on  that  day.  There  being  no  place  of  delivery  agreed  upon, 
the  store  of  tiie  plaintiff  would  be  the  proper  place,  where  the  defend- 
ant would  be  required  to  call  for  the  goods.  Scott  v.  Miller,  114  App. 
Div.  6,  7,  99  N.  Y.  Supp.  609.  There  is  nothing  in  the  evidence  upon 
which  it  could  be  said  that  it  became  a  question  of  fact  as  to  where  de- 
livery was  to  be  made. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 
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(56  Misc.  Bep.  637.) 

BROWN  ▼.  INTERBOROUOH  RAPID  TRANSIT  CO. 

(Supreme  Oourt,  Appellate  Term.    December  12,  1907.) 

Casbixbs— Gabbiaoe  or  Fassenoebs— Pkbsonax  Injttbieb— Acts  of  Cabbixb's 
ExPLOTla 

Plaintiff  boarded  defendant's  nortb-bound  car,  and,  falling  asleep,  was 
carried  several  blocks  beyond  his  destination.  He  tben  crossed  the  street 
to  another  station  to  catch  defendant's  soath-boond  car,  whldi  he  pet- 
sisted  In  getting  on  without  paying  Us  fare.  The  trainmen  by  force  kept 
him  off  the  train.  Held,  that  defendant  was  not  liable  for  the  assault, 
having  fully  performed  its  contract  when  it  carried  plaintiff  on  its  north- 
bound train  to  his  destination,  after  which  It  was  under  no  obligation  to 
furnish  him  a  return  passage  free  of  charge. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  S  1121.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Louis  Brown  against  the  Interborough  Rapid  Transit 
Company.  Prom  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Ai^ed  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Charles  A.  Gardiner  (William  E.  Weaver,  of  coimsel),  for  appellant. 
Henry  Lieb,  for  respondent. 

GUY,  J.  The  plaintiff  brought  this  action  and  recovered  a  judg- 
ment upon  a  complaint  set^ng  forth  in  substance  that  while  the  plain- 
tiff was  a  passenger  on  one  of  the  defendant's  north-bound  trains  he 
was  assaulted  by  the  employes  of  the  defendant ;  the  gravamen  of  the 
cause  of  action  being  a  breach  of  contract  of  carriage  by  the  defendant. 
The  facts  appearing  upon  the  trial  are  substantially  undisputed  and 
are  briefly  as  follows: 

On  March  19,  1907,  the  plaintiff  boarded  one  of  the  defendant's 
elevated  railroad  trains  at  Eighth  street  and  Second  avenue ;  his  des- 
tination being  121st  Street  Station.  When  the  train  reached  121st 
street  the  plaintiff  was  asleep;  and  he  remained  on  the  train  until  it 
reached  129th  street,  at  which  station  he  left  the  train.  He  then  cross- 
ed the  street  to  another  station  in  order  to  reach  the  defendant's  south- 
bound cars,  for  the  purpose  of  taking  a  south-bound  train  to  be  car- 
ried back  to  his  destination,  which  he  had  missed  while  asleep.  When 
be  attempted  to  board  the  south-bound  train,  he  was  stopped  by  one 
of  the  defendant's  employes,  who  inquired  if  the  plaintiff  had  a  ticket. 
The  plaintiff  answered:  "No;  I  do  not  need  any  ticket."  He  per- 
sisted in  his  attempt  to  get  on  the  south-bound  train  without  paying 
any  fare.  The  defendant's  employes  in  charge  of  the  train  resorted 
to  force  to  prevent  the  plaintiff  from  boarding  the  train. 

It  is  clear  that  at  the  time  the  alleged  assault  was  committed  the 
relationship  of  carrier  and  passenger  between  the  parties  had  ceased 
to  exist,  and  the  defendant  was  engaged  in  an  attempt  to  obtain  pas- 
sage upon  a  south-bound  train  with  the  avowed  intent  of  paying  no 
fare.  The  defendant  had  fully  performed  its  contract  when  it  car- 
ried the  plaintiff  on  its  north-bound  train  to  his  destination,  anQ  was 
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under  no  obligation  to  furnish  him  a  return  passage  free  of  charge. 
The  case  of  Busch  v.  Int  R.  T.  Co.,  110  App.  Div.  705, 96  N.  Y.  Supp. 
747,  has  no  application  to  the  case  at  bar. 
Judgment  reversed,  with  costs,  and  complaint  dismissed.    All  concur. 


(56  Misc.  Bep.  670.) 

SOMMSSB  T.  FLORBNCB  DISTTLUNO  CO. 

(Supreme  Court,  Appellate  Term.    December  112,  1907.) 

1.  CotrsTs— Municipal  Doubt— Jcrisdiotion—Fobwqn  Cobpobationb. 

Munlclpai  Court  Act,  Laws  1902,  p.  1496,  c.  SSO,  I  20,  declares  that 
tbe  provisions  of  the  Code  of  Civil  Procedure  are  not  to  be  deemed  ap- 
plicable to  the  Municipal  Court  when  In  conflict  with  the  provisions  of 
that  act  Secti(Hi  1,  snbd.  18  (page  1489)  provides  that  the  Jurisdic- 
tion of  the  Municipal  Court  extends  to  actions  against  a  foreign  corpo- 
ration having  an  office  in  New  York  City.  Subdivision  8  of  section  25 
<page  1497),  which  section  specifies  the  several  districts  in  which  actions 
fii  that  court  must  be  brought,  after  providing  that,  where  all  the  parties 
reside  out  of  the  dty,  the  action  may  be  brought  in  any  district,  de- 
clares that  no  person  who  shall  have  a  place  in  the  city  for  tbe  regular 
transaction  of  business  shall  be  deemed  a  nonresident  within  tbe  act 
Beld,  that  the  Legislature  intended  simply  to  provide  that,  where  a 
nonresident  should  have  a  place  of  business  In  New  York  City,  such  place 
of  business  should  be  deemed  his  residoice  for  the  purpose  of  determin- 
Ing  in  what  district  an  action  to  which  he  was  a  party  should  be  tried. 
It  tbe  Municipal  Court  had  Jurisdiction,  and  not  to  confer  on  the  court 
jurisdiction  orer  a  nonresident  defendUnt  in  an  action  of  which  it  would 
vtberwlse  not  have  Jurisdiction;  and  hence  the  Municipal  Court  has  no 
jurisdiction  over  foreign  corporations,  except  those  who  are  parties  to 
actions  of  which  the  court  has  Jurisdiction  Independent  of  such  provision 
as  to  residence  and  who  have  a  place  for  the  transaction  of  business  in 
New  York  City,  and  its  Jurisdiction  does  not  extend  to  an  action  against 
a  foreign  corporation  by  a  nonresident  on  a  cause  of  action  arising  out 
of  the  state,  such  action  not  coming  wlthlui  Code  Civ.  Proc.  I  1780,  spedfir- 
Ing  cases  In  wlilch  a  foreign  corporation  may  be  sued  by  a  nonresident 

2.  Statutbs—Cohbtbuotion— "Pbbsohs." 

A  corporation  is  included  in  the  term  'person,"  as  used  in  the  stat- 
utes. 

[EA.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  f  277. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  Q322-533o; 
vol.  8,  p.  77S2.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Carmine  Sommese  against  the  Florence  Distilling  Com- 
pany.    From  a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BRUCE  and  GUY,  JJ. 

Francis  Colety,  for  appellant. 
Bloch  &  Hof^an,  for  respondent 

GILDERSLEEVE,  P.  J.  The  plaintiff  obtained  j'udgment,  and  the 
defendant  bases  its  appeal  on  the  ground  that  the  court  below  had 
no  jurisdiction  over  the  case,  for  the  reason  that  the  plaintiff  is  a  non- 
resident, defendant  is  a  foreign  corporation,  and  the  cause  of  action 
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arose  out  of  the  state.    Section  1780  of  the  Code  of  Civil  Procedure 
provides,  among  other  things,  that : 

"An  action  against  a  foreign  corporation  may  be  maintained  by  *  *  * 
a  nonresident  In  one  of  tbe  following  cases  only:  (1)  Where  the  action  is 
brought  to  recover  damages  for  tbe  breach  of  a  contract  made  within  tta^  state, 
or  relating  to  property  situated  within  this  state,  at  the  time  of  tbe  making 
thereof.  ^)  Where  It  Is  brought  to  recover  real  property  situated  within  the 
state,  or  a  chattel  which  Is  replevied  within  the  state.  (3)  Where  the  cause 
of  action  arose  within  the  state,  except  where  the  object  of  the  action  Is  to 
afCect  the  title  to  real  property  situated  without  the  state." 

The  case  at  bar  comes  within  none  of  the  subdivisions  above  quoted 
of  section  1780  of  the  Code.  At  the  end  of  the  case,  however,  it  was 
conceded  on  the  record  that  defendant  has  "a  place  for  the  regular 
transaction  of  its  business  at  11  Broadway,  in  the  borough  of  Man- 
hattan, dty  of  New  York."  Section  20  of  the  Municipd  Court  act 
(Laws  1902,  p.  1496,  c.  580)  provides,  in  substance,  that,  while  the 
provisions  of  tiie  Code  are  in  general  applicable  to  the  Municipal  Court, 
they  are  not  to  be  deemed  applicable  when  in  conflict  with  tiie  provi- 
sions of  the  Municipal  Court  act.  Section  25,  subd.  3,  of  the  Munici- 
pal Court  act  (Laws  1902,  p.  1497,  c.  580),  provides  among  other  things 
that: 

"No  person  who  shall  have  a  place  In  said  city  for  the  regular  transaction  of 
boalness  shall  be  deemed  a  nonresident  under  the  provisions  of  this  act" 

A  corporation  is  included  in  the  term  "person,"  as  used  in  the  stat- 
utes. See  Scharmann  v.  De  Palo,  66  App.  Div.  29,  30,  72  N.  Y. 
Supp.  1008 ;  Goldzier  v.  Central  R.  R.,  43  Misc.  Rep.  667,  88  N.  Y. 
Supp.  214.  Section  1,  subd.  18,  of  the  said  act  provides  that  the  juris- 
diction of  the  Municipal  Court  "extends  to  actions  against  *  *  * 
a  foreign  corporation  having  an  office  in  the  dty  of  New  York."  It 
was  stated  by  this  court  in  the  case  of  Goldzier  v.  Central  R.  R.,  43 
Misc.  Rep.  667,  88  N.  Y.  Supp.  214: 

"A  foreign  corporation,  belnjt  a  nonresident  In  fact,  becomes,  for  the  purpose 
«t  conferring  jurisdiction,  by  fiction  of  the  law  a  resident  of  the  dty,  if  it  lias 
a  place  therein  for  the  regular  transaction  of  business." 

That  case  involved  the  question  of  the  proper  pla^e  of  trial  in  an 
action  brought  by  a  nonresident  plaintiff  against  a  foreign  corporation 
having  a  place  of  business  within  the  city,  and  it  was  held  that  in  such 
an  action  the  trial  was  properly  removed,  upon  the  application  of  the 
defendant,  to  the  district  where  it  had  its  place  of  business.  Title  2 
of  the  Municipal  Court  act  begins  with  section  25,  and  that  section 
is  entitled:  "In  What  District  Brought,"  It  contains  five  subdivi- 
9ons,  specifying  the  several  districts  in  which  actions  in  that  court 
must  be  brought.  Subdivision  3,  after  providing  that  "  *  *  * 
where  all  the  parties  reside  out  of  said  city  the  action  may  be  brought 
in  any  district,"  continues  thus: 

"No  person  who  shall  have  a  place  In  said  city  for  the  regular  transaction 
of  business  shall  be  deemed  a  nonresident  under  the  provisions  of  this  act." 

It  is  dear  that  the  Leg^islature  intended  to  provide  simply  that,  where 
a  nonresident  shall  have  a  place  of  business  in  this  city,  such  place  of 
business  shall  be  deemed  his  residence  for  the  purpose  of  determining 
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in  what  district  the  action  shall  be  tried ;  and  it  was  not  the  intent  of 
the  Legislature  to  confer  jurisdiction  upon  the  Municipal  Court  over 
a  nonresident  defendant  in  an  action  of  which,  except  for  such  provi- 
sion as  to  residence,  the  court  would  have  no  jurisdiction.  Further 
than  this  we  should  not  go.  The  effect  of  upholding  the  jurisdiction 
of  the  Municipal  Court,  under  the  circumstances  presented  in  the  case 
at  bar,  would  be  to  hold  that  that  court  has  a  greater  jurisdiction 
than  the  Supreme  Court.  Such  a  result,  certainly,  could  not  have  been 
intended.  The  meaning  of  the  L^slature  must  be  construed  to  have 
been  that,  where  the  Municipal  Court  has  jurisdiction  of  the  cause  of 
action,  such  jurisdiction  would  extend  to  a  foreign  corporation  having 
a  place  for  tfie  transaction  of  business  within  this  citv.  Progressive 
Power  Co.  v.  Bridge  Co.,  14  Misc.  Rep.  23,  35  N.  Y.  Supp.  130.  In 
the  case  at  bar  it  had  no  jurisdiction  over  the  cause  of  action,  wluch 
arose  out  of  the  state,  and  its  jurisdiction  did  not  extend  to  the  de- 
fendant. 
Judgment  reversed,  with  costs,  and  complaint  dismissed.    All  concur. 


MEYISRS  T.  WBBEB  et  aL 
(Supreme  Oonrt,  Appellate  Term.    December  12,  1007.) 

Masrb  AifD  Skbtant— Actios  tor  OoioaBSioRS— Qubstion  fob  Jttbt. 

Whether  plaintiff  was  entitled  to  commissions  on  sales  made  for  defend- 
ants in  excess  of  the  amount  admitted  by  defendants'  answer  h^d,  under 
the  evidence,  for  the  jury. 

[Ed.  Note. — ^ITor  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, {  122.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  H.  Meyers  against  David  W.  Weber  and  another. 
From  a  judgment  of  dismissal,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

•  Isaac  V.  Schavrien,  for  appellant. 
Davis  &  Kaufmann,  for  respondents. 

GUY,  J.  Appeal  from  judgment  for  costs  entered  upon  dismissal 
of  complaint  by  the  court  The  action  is  for  commissions  upon  goods 
alleged  to  have  been  sold  by  plaintiff  for  defendants.  Plaintiff's  em- 
ployment is  admitted,  and  the  rate  of  compensation  he  was  to  receive; 
also  the  fact  that  some  sales  were  made  by  him>  for  the  defendants. 
The  answer  admits  that  sales  were  made  by  plaintiff  for  defendants  to 
the  amount  of  $8,113.08,  upon  which  the  plaintiff  was  entitled  to  be 
paid  $202.82  commissions,  of  which  amount  $164.07  is  still  due,  which 
amount  was  tendered  to  the  plaintiff,  and  he  refused  to  accept  the  same. 

The  plaintiff  testified  to  further  sales,  somewhat  vague  in  amount 
but  aggregating  about  $34,000.  He  also  called  as  a  witness  one  Gald- 
finger,  a  former  bookkeeper  of  the  defendants,  who  testified  that  in 
1902  one  of  the  defendants  gave  him  a  list  of  customers  and  asked  him 
to  figure  out,  from  the  ledger  in  which  the  accotmt  of  the  plaintiff  and 
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of  the  cnstomers  to  whom  he  sold  were  kept,  the  amount  of  the  com- 
missions due  to  plaintiff;  that  he  did  make  sudi  calculation  and  sub- 
mitted the  list  to  said  defendant,  who  went  over  it  and  struck  out  cer- 
tain names,  objecting  that  the  amount  was  too  high;  that  the  witness 
figured  it  again  and  gave  it  to  said  defendant,  who  told  him  to  notify 
the  plaintiff  to  come  up ;  and  that  said  defendant  stated  that  he  would 
pay  Meyers  $520  odd,  and  no  more.  Upon  this  evidence,  constitut- 
ing an  admission  of  indebtedness,  taken  together  with  the  other  evi- 
dence in  the  case,  the  plaintiff  was  dearly  entitled  to  go  to  the  jury, 
and  the  court  erred  in  dismissing  the  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


KDID  T.  JACKSON'S  BAQOAOB  EXPRESS. 
(Supreme  Court,  Appellate  Term.    December  12.  1907.) 

JVDOUBHT— BT    DaAI1II.T— OPBIflNO    DXFAUI.T— RJCQUIBITES    OT    AlTIDAVIT    OH 

MonoK. 

Where  defendant  moves  to  open  a  default,  big  motion  papers  most  con- 
tain a  copy  of  the  pn^xMed  answer.  ■ 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  80,  Judgment,  U  S17, 
81&] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Mary  Paricer  Reid  against  Jackson's  Baggage  Express. 
From  an  order  granting  defendant's  motion  to  open  a  default,  plain- 
tiff appeals.     Reversed,  and  motion  denied,  without  prejudice'. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Gustav  Goodman,  for  appeUant 
Dana  Wallace,  for  respondent 

PER  CURIAM.  Plaintiff  sued  defendant  for  the  loss  of  two 
trunlq,  for  which  she  claimed  $2,000.  Defendant  allowed  its  time  to 
answer  to  expire,  and  a  judgment  by  default  was  entered  against  de- 
fendant on  the  daim.  Defendant  moved  to  open  the  default,  which 
motion  was  granted,  on  payment  of  $10  costs  and  disbursements. 
From  the  order  granting  uie  motion  plaintiff  appeals. 

The  motion  papers  are  defective,  in  that  they  fail  to  contain  a  copy 
of  the  proposed  answer.  Schumpp  v.  Int  St  Ry.  Co.,  81  App.  Div. 
676-677,  81  N.  Y.  Supp.  366;  Meyer  v.  City  of  New  York,  80  App. 
Div.  584,  80  N.  Y.  Supp.  774;  Allen  v.  Fowler,  45  App.  Div.  506,  61 
N.  Y.  Supp.  326. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  is  denied,  with  $10  costs,  but  without  prejudice  to  a  new  mo- 
tion in  the  court  bdow. 
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ATWOOD-RAVBN  CO.  ▼.  HANAITBB  et  aL 
(Supreme  Court,  Appellate  Term.    December  12,  1007.) 

CONTRAOIB— CONBTBDOnON— COHDinONS   PRKCKDENT. 

Under  a  contract  whereby  one  party  agreed  to  make  for  the  other  paper 
boxes  which  were  to  have  on  them  a  certain  picture  or  design,  and  provid- 
ing that  the  design  was  first  to  be  sobmltted  to  the  party  for  whom  the 
boxes  were  to  be  made  for  approval,  the  approval  of  the  design  was  not  a 
condition  precedent  to  the  complete  acc^tance  of  tlie  contract,  but  a  mere 
Incident  in  the  carrying  out  of  tlie  contract 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  the  Atwood-Raven  Company  against  William  Hanauer 
and  another,  doing  business  under  the  name  of  New  York  Coat  Front 
&  Pad  Company.  Judgment  for  defendants,  and  plaintiff  appeals. 
Reversed,  and  a  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Roy  M.  Hardy,  for  appellant 
Maurice  L.  Rippe,  for  respondents. 

PER  CURIAM.  Upon  the  trial  of  this  case  the  court  below  dis- 
missed the  complaint  at  the  close  of  the  plaintiff's  case.  In  consider- 
ing the  case  all  the  testimony  of  the  plaintiff  must  be  taken  as  true. 
The  plaintiff  and  the  defendants  entered  into  an  executory  contract 
in  writing,  by  the  terms  of  which  the  plaintiff  agreed  to  make  and  de- 
liver to  the  defendants  at  an  agreed  price  12,000  paper  boxes  of  a 
certain  size.  The  boxes  were  to  have  upon  them  a  certain  picture  or 
design,  and  the  design  was  to  be  submitted  to  the  defendants  for  their 
approval  before  the  plaintiff  was  to  begin  the  manufacture  of  the 
boxes.  The  plaintiff  prepared  a  plate,  which  he  testified  he  submitted 
to  one  of  the  defendants,  the  other  not  being  in  their  place  of  busi- 
ness at  the  time,  and  was  told  by  the  defendant  to  whom  the  Resign 
was  submitted  to  leave  it,  as  he  (defendant)  could  not  decide  on  it  with- 
out consulting  his  (defendant's)  partner.  The  value  of  such  design 
was  $75,  for  which  plaintiff  then  took  a  receipt  The  boxes  could  not 
be  made  until  the  defendants  approved,  or,  as  the  witness  said,  O.  IC'd, 
the  design.  Subsequently  the  defendants  notified  the  plaintiff  that  they 
had  got  a  cheaper  quotation  on  the  boxes,  and  notified  the  plaintiff 
that  they  would  not  take  the  boxes.  Plaintiff  showed  his  loss  of  profits 
and  a  readiness  and  ability  to  perform  the  contract  on  his  part. 

The  learned  trial  justice  held  that  the  approval  of  the  design  was 
a  condition  precedent  to  the  complete  acceptance  of  the  contract.  We 
do  not  consider  that  the  evidence  shows  such  to  be  the  case.  The  or- 
der had  been  given  and  accepted,  and  was  complete  in  its  terms.  The 
preparation  and  approval  of  the  design  was  a  mere  incident  in  the  car- 
rying out  of  the  contract.  There  is  no  claim  made  that  the  plaintiff 
failed  to  submit  a  satisfactory  design.  Moreover,  it  appears  uiat  the 
design  sutmiitted  was  in  the  hands  of  the  defendants,  awaiting  their 
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approval,  when  they  declined  to  permit  the  plaintiff  to  go  on  with  his 
contract. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


<o6  Misc.  B«i>.  ei&) 

APPLBBAUM  T.  BONAGUB. 

(Supreme  Conrt,  Appellate  Term.    December  12,  1007.) 

1.  Cousis— MuNioiPix   OouBTS— SnriNa   Asidc    Vkbdiot— ESxTEHDina   Tncs 

OF  MonoH. 

The  time  limited  by  Munidiwl  Oonrt  Act,  Laws  1902,  p.  1963,  a  580, 
i  2S4,  for  a  motion  to  set  aride  a  verdict  or  vacate  a  judgment,  cannot 
be  extended  under  the  gnlse  of  a  motion  for  a  reargument 

2.  APFKAXr— Bight  Lost  bt  AcoEFnno  Costs. 

Becelvlng  and  retaining  by  plaintiff's  connsel  of  the  costs  Imposed  by 
the  order  setting  aside  a  verdict  preclude  appeal  from  the  order. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  Dig.  voL  2,  Appeal  and  Error. 
I  991.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Harry  Applebaum  against  Vincent  Bonagur.  From  an 
order  setting  aside  a  verdict,  plaintiff  appeals.    Dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Robert  Loudon,  for  appellant 

Menken  Bros.,  for  respondent 

PER  CURIAM.  The  plaintiff  herein  appeals  from  an  order  vacat- 
ing a  judgment  and  setting  aside  the  verdict  of  a  jury.  The  case  was 
tned  and  a  verdict  rendered  in  favor  of  the  plaintiff  on  April  24,  1907. 
The  defendant  thereupon  made  a  motion  to  set  aside  the  verdict,  whidi 
motion  was  denied.  Subsequently,  and  on  May  2,  1907,  the  defend- 
ant made  a  motion  for  a  reargument  of  the  motion  theretofore  made 
to  set  aside  the  verdict,  and  the  court  granted  said  motion,  and  on  May 
7, 1907,  an  order  was  entered  setting  aside  the  verdict  and  vacating  the 
judgment,  and  the  case  was  set  down  for  trial  on  May  22,  1907,  upon 
payment  of  the  siun  of  $10  costs  to  the  plaintiff  within  10  days. 

Upon  the  hearing  of  the  motion  for  reargument,  the  plaintiff  urged 
that  more  than  5  days  had  elapsed  after  the  rendition  of  the'  judgment, 
and  that  imder  section  254  of  the  Municipal  Court  act  (Laws  1902> 
p.  1663,  c.  680)  the  motion  could  not  be  entertained.  In  this  position 
the  plaintiff  was  undoubtedly  correct  The  defendant  could  not,  un- 
der the  guise  of  a  motion  for  a  reargument,  extend  the  limitation  pre- 
scribed t^  section  264,  supra,  in  which  a  motion  to  set  aside  the  ver- 
<Uct  of  a  jury  or  vacate  a  judgment  must  be  made,  and  the  order  here- 
in would  have  to  be  reversed,  were  it  not  that  it  is  conceded  that  Ae 
plsuntiff's  attorney  received,  accepted,  and  retained  the  $10  costs  im- 
posed by  the  terms  of  the  order  setting  aside  the  verdict,  and  is  thereby 
precluded  from  bringing  this  appeal.  Logeling  v.  N.  Y.  El.  R.  R.  Co., 
6  App.  Div.  198,  38  N.  Y.  Supp.  1112;  Platz  v.  City  of  Cohoes,  8  Abb. 
N.  C.  393. 

Appeal  dismissed,  with  $10  costs. 
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(56  Mlsc  Bep.  878.) 

BURMEISTER  et  al.  v.  KOSTBR  et  aL 

(Snpreme  Gonrt,  Spedal  Tenn,  New  Tork  County.    November,  1S07.) 

1.  OHATTKI.  MOBTQAaES— YAUDITT— AnXR-ACQUIBED  Pbopkbtt. 

Defendant  gave  a  mortgage  on  goods  and  flxturea,  wltb  an  agreement 
that  be  mlgbt  sell  the  goods  In  the  ordinary  coarse  of  bnsineas.  Tbe  mort- 
gagee, on  default,  took  posseesion.  Held,  tibat  the  mortgage  was  invalid 
as  to  creditors  so  far  as  It  related  to  property  acquired  by  tbe  mortgagor 
In  tbe  ordinary  course  of  business  between  tbe  date  of  tbe  mortgage  and 
tbe  time  the  mortgagee  took  posaesslon. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  9;  Chattel  Mortgages, 
U  888-404.] 

2.  rBAnDUI.KNT   CONTETAKOXS— ORATTEL    MoBTOAOX. 

A  creditor  of  a  chattel  mortgagor,  who,  after  possession  was  taken  by 
tbe  mortgagee  for  default,  obtains  a  Judgment  against  the  mortgagor  for 
a  debt  due  befbre  such  possession  was  taken,  may  attach  the  mortgage 
as  fraudulent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  9,  Chattel  Mortgages, 
H  3U5,  366.] 

Action  by  Charles  H.  Burmeister  and  others  against  Charles  Koster 
and  others  to  set  aside  a  chattel  mortgage  as  in  fraud  of  creditors  and 
for  the  appointment  of  a  receiver.    Judgment  for  plaintiffs. 

Frederick  M.  Harris,  for  plaintiffs. 
C  F.  Goddard,  for  defendants. 

BISCHOFF,  J.  There  is  no  substantial  dispute  as  to  the  facts,  and 
the  question  presented  in  this  action  is  whether  the  mortgage  made  by 
the  defendant  Shulz  and  one  Hurley  to  the  defendant  Koster  was 
avoidable  at  the  suit  of  these  plaintins,  who  obtained  their  judgment 
after  possession  was  taken  by  the  mortgagee  under  the  terms  of  the 
mortgage,  bttt  for  a  debt  due  from  the  mortgagors  prior  to  the  taking 
of  possession.  The  mortgage  covered  a  grocery  store,  the  stock  of 
groceries  and  provisions,  and  other  chattels  therein  contained,  as  well 
as  certain  fixtures  and  a  horse  and  wagon  used  in  the  business,  and 
covered  after-acquired  property  which  might  come  into  the  possession 
of  the  mortgagors  in  the  course  of  their  continuance  of  the  business ;  it 
being  also  agreed  that  the  mortgagors  might  sell  the  stock  of  groceries 
upon  the  premises  "in  the  usual  and  ordinary  course  of  business."  'Hie 
plaintiffs  furnished  goods  to  the  mortgagors  during  the  months  of 
January  and  February,  1907.  On  February  25,  1907,  the  defendant 
Koster  took  possession  of  the  store  and  the  chattels  therein  contained, 
by  virtue  of  the  mortgage ;  and  thereafter  the  plaintiffs  reduced  their 
claim  to  judgment. 

It  is  contended  by  the  defendant  Koster  that  the  mor^ge  cannot 
be  attacked  by  these  plaintiffs,  in  that  they  were  not  judgment  cred- 
itors at  the  time  when  possession  was  taken  by  the  mortgagee ;  and  the 
case  of  Mathews  v.  Hardt,  79  App.  Div.  570,  80  N.  Y.  Supp.  462,  is 
cited  in  support  of  the  proposition.  Whatever  question  may  have  ex- 
isted, upon  the  authorities,  as  to  the  right  of  a  creditor  to  attack  a 
chattel  mortgage,  such  as  this,  where  the  mortgage  was  expressed  to 
cover  after-acquired  chattels,  so  far  as  the  right  of  action  has  been 
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made  to  depend  upon  the  obtaining  of  judgment  upon  the  debt  prior 
to  the  mortgagee  taking  possession,  the  point  is  certainly  set  at  rest 
by  the  recent  decision  of  the  Court  of  Appeals  in  Zartman  v.  First 
National  Bank,  189  N.  Y.  267,  82  N.  E.  127.  It  was  directly  held,  in 
that  case,  that  creditors  whose  claims  accrued  before  possession  was 
taken  under  such  a  mortgage  may  reach  the  property  thus  taken,  not- 
withstanding that  judgment  in  an  action  at  law  to  perfect  the  right  to 
assail  the  transfer  was  not  obtained  until  afterward;  that  a  creditor's 
knowledge  of  the  existence  of  the  mortgage  and  of  the  fact  that  it 
was  made  to  cover  after-acquired  property  in  no  way  operates  as  an  es- 
toppel, upon  the  theory  that  his  goods  were  delivered  to  the  mortgagor 
with  notice  that  they  might  be  taken  by  the  mortgagee,  since  the  fur- 
ther clause  in  the  mortgage  giving  the  right  to  the  mortgagor  to  dis- 
pose of  the  stock  would  also  be  notice  to  me  creditor  that  the  property 
thus  in  the  hands  of  the  mortgagor  was  all  subject  to  the  claims 
of  creditors  and  could  be  disposed  of  to  pay  them ;  that  the  property 
acquired  by  the  mortgagor  in  the  ordinary  course  of  business  between 
the  date  of  the  mortgage  and  the  date  of  the  taking  of  possession  by 
the  mortgagee  may  be  reached  by  creditors ;  but  that  property  so  taken 
possession  of  by  the  mortgagee,  and  which  was  actually  present  when 
the  mortgage  was  made,  could  not  be  reached,  nor  could  profits  acquir- 
ed after  the  taking  of  possession  be  reached,  if  the  business  was  con- 
tinued. In  view  of  the  conclusion  expressed  by  the  Court  of  Appeals, 
and  its  approval  of  the  grounds  stated  by  the  Appellate  Division  when 
affirming  tiie  judgment  in  that  case  (109  App.  Div.  406,  96  N.  Y.  Supp. 
633),  there  can  be  no  question  that  these  creditors  may  enforce  their 
rights,  notwithstanding  that  the  judgment  upon  the  debt  was  obtained 
after  the  taking  of  possession  bv  tiie  mortgagee;  and  to  the  extent 
that  the  case  of  Mathews  v.  Hardt,  supra,  would  appear  to  hold  otiier- 
wise,  the  latter  authority  must  be  deemed  to  have  been  overruled. 

For  the  reasons  stated,  the  plaintiffs  are  entitled  to  judgment  de- 
claring the  mortgage  void  as  to  property  coming  into  the  hands  of  the 
mortgagors  between  the  date  of  tiie  mortgage  and  the  time  of  the  mort- 
gagee's possession,  but  not  as  to  property  which  was  actually  covered 
by  the  mortgage  when  made.  Form  of  decision  and  judgment,  con- 
taining appropriate  provisions  for  an  accoimting  and  receivership,  may 
be  submitted  upon  notice  of  settlement 

Judgment  accordingly.  , 


FBU8T  ▼.  CRAia. 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

1.  I1AIIDI.0BD  AND  Xkhant— Receipt  as  Lease.  . 

A  receipt  for  rent,  reciting  that  within  a  week  the  landlord  will  ^ve 
and  the  tenant  will  take  a  written  lease  covering  a  specified  term  at  a 
fixed  rental,  operated  as  a  lease  for  the  term  named,  where  the  tenant  en- 
tered and  remained  In  possession  for  over  three  months  and  no  further 
written  lease  was  made,  and  may  be  enforced  notwithstanding  the  stipu- 
lation for  the  execution  of  a  more  formal  contract 

[Sd.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant  H  55,  56.] 
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2.  Sake— TKNASir*!  ABAnDOKiunT— Lakdlobd's  Dnrr. 

Wbere  a  tenant  abandons  the  premises,  the  landlord  need  not  relet  them 
on  the  tenant's  behalf. 

[Ed.  Note. — For  cases  Mi  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant,  U  702.  798.] 
8.  Saio— PsransKs  Subsindkbed  and  AocxPTAnoK. 

To  be  binding,  the  acceptance  of  a  surrender  of  leased  premises  most 
be  by  the  lessor  or  some  one  authorized  by  him  to  accept,  and  merely 
banding  the  keys  to  one  not  shown  to  be  authorized  to  receive  them  does 
not  constitute  of  itself  a  surrender  and  acceptance. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  82,  Landlord  and 
Tenant,  i  807.] 

4.  Same— Effkot  ov  Agent's  Act. 

The  mere  taking  of  kej's  to  premises  from  the  tenant  by  the  landlord's 
agent  does  not  in  the  absence  of  other  acts  showing  an  Intent  to  accept 
the  surrender,  establish  a  valid  surrender  and  acceptance. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  32,  Landlord  and 
Tenant;  |  867.] 

8.  Sake. 

After  the  toiant's  abandonment,  a  landlord's  re-entry  upon  the  premises 
and  attempts  to  relet  them  In  bis  own  name,  though  not  authorized  to 
[do  so  by  the  lease;  Is  evidence  tending  to  show  an  acceptance  of  a  sur- 
I  render  of  the  premises,  but  does  not  show  It  as  a  matter  of  law. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant,  ii  867,  370.] 

Appeal  fnwi  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  for  rent  by  Sigmund  Feust  against  Horatio  Craig.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Benjamin  Patterson,  for  appellant 
Maurice  Sichel,  for  respondent 

GILDERSLEEVE,  P.  J.  The  action  is  to  recover  the  sum  of  $135, 
being  the  rent  of  a  store  in  a  tenement  house  owned  by  plaintiff  for 
the  months  of  May,  June,  and  July,  1907,  at  the  monthly  rent  of  $45. 
Defendant,  upon  hiring  the  premises  and  paying  the  first' month's  rent, 
received  the  following  receipt,  which  was  made  in  duplicate  and  signed 
by  both  parties,  viz.: 

"Received  of  Mr.  Horatio  Craig  %^  for  rent  •  •  •  from  the  16th  day 
of  December,  1906,  to  the  ISth  day  of  January,  1007.  It  is  also  agreed  that 
within  one  week  from  date  a  written  lease  will  be  given  by  the  landlord  and 
taken  by  the  tenant  from  the  16th  day  of  December,  1906,  to  the  Ist  day  of 
May,  1908,  at  the  same  rent ;  1.  e.,  $45  per  month,  payable  In  advance.** 

No  further  written  lease,  however,  was  ever  given.  Defendant  en- 
tered into  possession,  and  continued  there  until  April  30,  1907,  when 
he  moved  out.  Previous  to  such  moving  there  had  been  some  cor- 
respondence between  the  parties,  in  whidi  defendant  notified  plaintiff 
of  his  intention  of  moving  on  or  before  the  1st  of  May,  1907,  although 
the  plaintiff  stated  that  he  refused  to  release  defendant  from  the  lease. 
We  think  the  receipt,  above  quoted,  operated  as  a  lease  for  the  term 
therein  mentioned,  notwithstanding  the  provision  therein  for  a  formal 
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lease,  which  was  never  made;  for  where  a  valid  contract  has  been 
made,  by  which  the  parties  understand  that  their  rights,  are  fixed,  such 
a  contract  may  be  enforced,  although  there  may  be  a  stipulation  that 
a  more  formd  contract  shall  be  executed.  Arnold  v.  Rothschild,  37 
App.  Div.  669,  56  N.  Y.  Supp.  161;  Pratt  v.  H.  R.  Co.,  21  N.  Y.  808; 
Sanders  v.  Pottitzer,  144  N.  Y.  209,  214,  39  N.  E.  75,  29X.  R.  A.  431, 
43  Am.  St.  Rep.  757. 

It  will  be  observed,  however,  that  the  receipt  contains  no  agreement 
permitting  the  landlord  to  re-enter  and  relet  the  premises  on  defend- 
ant's behaJf.  It  appears  from  the  testimony  of  plaintiff  that  he  rarely 
visited  the  premises  himself,  and  it  was  from  a  Mrs.  Murphy  that  de-  • 
fendant  received  the  keys  of  the  premises  in  the  first  instance.  Who 
Mrs.  Murphy  was,  or  what  position  she  occupied,  is  not  shown;  nor 
did  she  testify  §t  the  trial,  though  apparently  in  court  Upon  leaving 
the  premises  defendant  delivered  the  keys  to  this  Mrs.  Murphy,  who 
apparently  accepted  the  same,  although  what  was  said  is  not  shown. 
A  short  time  after  the  departure  of  defendant,  plaintifiF  entered  upon 
the  premises,  put  up  a  sign  "To  Let,"  and  endeavored  to  rent  the 
said  premises,  but  unsuccessfully.  The  landlord  was  under  no  ob- 
ligation to  relet  the  premises  on  defendant's  behalf.  Underbill  v.  Col- 
lins, 132  N.  Y.  271,  30  N,  E.  576;  Matter  of  Ludeke,  33  App.  Div. 
399,  54  N.  Y.  Supp.  121 ;  Clendinning  v.  Lindner,  9  Misc.  Rep.  682, 
30  N.  Y.  Supp.  543 ;  Matter  of  Hevenor,  144  N.  Y.  271,  39  N.  E.  393 ; 
and,  as  we  have  seen,  there  was  no  agreement  between  the  parties  per- 
mitting the  landlord  to  re-enter  and  relet  the  premises. 

Defendant  claims  that  the  acceptance  of  the  keys  by  Mrs.  Murphy 
upon  defendant's  leaving  the  premises,  and  the  re-entry  of  the  land- 
lord upon  the  premises  after  their  abandonment  by  defendant,  and  his 
efforts  to  relet  the  same,  show  a  rescission  of  the  lease  by  a  surrender 
and  acceptance.  In  the  correspondence,  previous  to  the  abandonment 
of  the  premises  by  the  defendant,  plaintiff  distinctly  refused,  as  we 
have  said,  to  rescind  the  lease  or  reUeve  defendant  from  his  liability 
thereunder;  but  such  refusal,  having  taken  place  some  time  before 
the  abandonment,  is  not  decisive,  if  plaintiff's  subsequent  acts  show  . 
an  acceptance,  as  he  could  have  changed  his  mind  in  that  regard.  The 
acceptance  of  a  surrender  must  be  by  the  lessor  or  some  one  authorized 
by  him  to  accept  the  same,  and  simply  handing  the  keys  to  one  who 
is  not  shown  to  have  had  authority  to  receive  them  does  not  constitute 
of  itself  a  surrender  and  acceptance.  BayUs  v.  Prentice,  75  N.  Y.  604 ; 
McAdam  on  Landlord  &  Tenant  (3d  Ed.)  pp.  1274,  1276 ;  Johnson  v. 
Doll,  11  Misc.  Rep.  345,  32  N.  Y.  Supp.  132.  As  we  have  seen,  the 
status  of  Mrs.  Murphy  is  in  no  way  indicated,  and  the  only  evidence 
of  authority  on  her  part  to  accept  the  keys  is  the  fact  that  it  was  from 
her  that  defendant  originally  received  them.  Assuming,  however,  that 
she  was  the  agent  of  the  landlord,  the  mere  taking  of  the  keys  by  her 
from  the  tenant  would  not  of  itself,  in  the  absence  of  other  acts  show- 
ing an  intention  to  accept  the  surrender,  establish  a  valid  surrender 
and  acceptance.  Underbill  v.  Collins,  132  N.  Y.  269,  30  N,  E.  576 ; 
McAdam  on  Landlord  &  Tenant  (3d  Ed.)  1276. 

Inasmuch,  however,  as  there  was  no  provision  in  the  contract  au- 
thorizing him  to  do  so,  defendant's  re-entry  upon  the  premises  and 
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attempts  to  relet  the  same  in  his  own  name,  after  the  abandonment  of 
the  premises  bjt  defendant,  is  evidence  tending  strongly  to  show  an 
acceptance  on  his  part  of  the  surrender  of  the  premises  by  the  de- 
fendant; and,  had  the  plaintiff  succeeded  in  reletting  the  premises  in 
his  own  name  to  another  tenant  for  a  different  period  of  time  than 
that  mentioned  in  the  contract  with  defendant,  it  would  seem  that  such 
a  situation,  unqualified  by  other  conditions,  would  have  created  a  sur- 
render and  acceptance  bv  operation  of  law.  Gray  v.  Dairy  Co.,  9  App. 
Div.  115,  41  N.  Y.  Supp.  73 ;  Id.,  162  N.  Y.  396,  56  N.  E.  903,  49  L. 
R.  A.  580,  76  Am.  St.  Rep.  327;  Crane  v.  Edwards,  80  App.  Div.  335, 
80  N.  Y.  Supp.  747.  In  the  .case,  however,  of  Dorrance  v.  Bonesteel, 
51  App.  Div.  131,  64  N.  Y.  Supp.  307,  the  court,  by  Smith,  J.,  use  this 
language : 

"But,  whatever  may  be  tbe  rale  in  case  of  an  actnal  reletting,  tbe  accept- 
ance of  a  surrender  has  never  been  fonnd,  as  a  matter  of  law,  to  arise  from 
a  mere  attempt  to  relet  tbe  premises." 

In  Chapman  <hi  Landlord  &  Tenant,  p.  497,  it  is  said  that: 

"Where  a  landlord  accepts  the  keys  of  the  demised  premises  and  deals  with 
tbem  as  his  own,  the  Jury  mayfind  that  be  Intended  to  resume  possession  and 
to  discbarge  tbe  tenant  fiomEI^  obligation  as  lessee.  This  result  has  been 
\  held  to  follow,  for  example,  where  tbe  landlord  not  only  re-entered  and  relet 
tbe  premises,  but  made  alterations  and  repairs  therein,  though  It  would  not 
necessarily  follow  from  these  facts." 

It  cannot  be  said  that  the  facts  in  the  case  at  bar  create  a  surrender 
and  acceptance  by  operation  of  law,  and  the  question  remains  to  be 
considered :  Should  the  court,  sitting  as  a  jury,  have  found  as  a  mat- 
ter of  fact,  established  by  a  preponderance  of  proof,  that  there  was 
an  acceptance  by  plaintiff  of  the  surrender  by  defendant  of  the  said 
premises?  On  one  side  we  have  the  testimony  of  defendant,  cor- 
roborated in  a  strong  measure  by  the  acts  of  the  plaintiff  subsequent 
to  the  abandonment  of  the  premises  by  defendant;  and  on  the  other 
side  we  have  the  denial  of  plaintiff  that  he  accepted  the  surrender  of 
the  premises  by  defendant.  It  seems  to  us,  upon  the  whole  case,  that 
the  ends  of  justice  would  best  be  served  by  a  new  trial,  where  the 
status  and  authority  of  Mrs.  Murphy  can  be  made  to  appear  more  def- 
initely, and  more  light  thrown  on  what  took  place  when  the  keys  were 
delivered  to  her.  If  it  be  shown  that  she  was  the  agent  of  the  plain- 
tiff, who,  it  will  be  remembered,  rarely  visited  the  premises  himself, 
and  that  she  freely  and  definitely  accepted  the  surrender  as  such  agent, 
an  important  alteration  in  the  situation  would  be  thereby  created. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 
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CITY  OP  NEW  YORK  t.  RICH. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1907.) 

1.  MvmciFAi.  CoBPOBATioN»— Bkcboaohkbut  ir  8TRrai»— Powkb  to  Pkriot. 

Neither  tbe  assembly  of  tbe  city  of  New  York  nor  the  park  commis- 
sioner can.  In  streets  lying  within  350  feet  of  a  public  park,  permit  an 
encroachment  of  a  permanent  character  therein. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  rol.  86,  Municipal  Cor- 
porationB,  1 1438.] 

2.  Baxe— Ndibahob— Enoboaohueht  in   Stbeet— Abatement. 

A  wall  8  feet  high,  constituting  part  of  a  stoop  and  entrance  to  a  resi- 
dence^ and  extending  beyond  tbe  building  line,  is  a  nuisance,  which  tbe 
dty  may  abate  by  an  action  in  equity. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  rol.  36,  Municipal  Cor- 
porations, H  1602-1606.] 

Action  by  the  dty  of  New  York  against  Isaac  L.  Rice  to  restrain 
maintenance  of  a  certain  wall  on  Riverside  Drive.  Judgment  for  plain- 
tiff. 

George  O'Reilly,  for  plaintiff. 
Norman  S.  Johnson,  for  defendant 

BISCHOFF,  J.  The  plaintiff  brings  this  action  to  obtain  a  judg- 
ment restraining  the  maintenance  of  an  ornamental  wall  erected  by 
the  defendant  upon  certain  real  estate  owned  by  him  and  situated  upon 
Riverside  Drive  at  its  intersection  with  Eighty-Ninth  street,  which 
premises  he  occupies  as  a  residence.  It  appears  that  in  the  year  1889 
the  defendant  purchased  the  plot  of  land  so  situated,  and  caused  plans 
to  be  prepared  for  the  erection  of  a  dwelling  house  and  for  the  im- 
provement of  the  plot  in  such  manner  that  a  terrace  was  to  be  main- 
tained, surrounded  by  a  wall  upon  Riverside  Ihive  and  upon  Eighty- 
Ninth  street.  In  November,  1889,  the  defendant  obtained  from  the 
municipal  assembly  of  the  city  of  New  York  a  permit  "to  erect  up  to 
and  upon  the  stoop  line  of  tiie  said  premises  at  Eighty-Ninth  street 
and  Riverside  Drive,  a  terrace  wall  approximately  eight  feet  high,  to 
be  composed  of  rough  stone  faced  with  marble  or  limestone,  such  ter- 
race wall  to  constitute  a  part  of  the  architectural  motive  of  the  stoop 
and  entrance  leading  to  the  said  contemplated  residence."  In  the 
month  of  January,  1900,  after  the  work  had  been  commenced  on  the 
wall  and  after  it  had  been  mainly  completed,  the  defendant  obtained 
from  the  park  commissioner  a  permit  to  maintain  the  wall;  and  the 
question  presented  in  this  action  is  whether,  by  virtue  of  these  per- 
mits, the  structure  could  lawfully  be  maintained. 

There  is  no  question  that  the  wall  was  of  a  permanent  character 
and  intended  to  be  so,  no  less  than  was  the  defendant's  residence  it- 
self; nor  is  there  any  dispute  that  the  line  of  the  wall  extended  lip 
to  and  somewhat  beyond  the  limits  of  the  stoop  line  upon  both  River- 
side Drive  and  Eighty-Ninth  street  The  projection  of  this  structure 
into  the  street  extends  beyond  the  authorized  building  line,  for  build- 
ings as  such,  approximately  6  feet  on  Eighty-Ninth  street  and  ap- 
proximately 7  feet  on  Riverside  Drive;  and,  unless  the  permits  re- 
ferred to  serve  to  legalize  the  erection  and  maintenance  of  the  wall, 
107  N.X.&-41 


Digitized  by 


Google 


642  107  NBW  YOKK  8UPPLEMBNT  (Sup.  Ct 

and  141  New  Tork  BUto  Baportar 

it  undoubtedly  amounts  to  a  nuisance,  because  an  appropriation  of  a 
substantial  part  of  the  city's  streets,  in  violation  of  existing  provi- 
sions of  law  relating  to  the  manner  in  which  the  line  of  buildings  upon 
the  streets  are  restricted.  In  general,  an  ordinance  of  the  municipali- 
ty, or  a  permit  granted  by  an  agent  of  the  municipality  pursuant  to  an 
ordinance,  which  purports  to  authorize  the  permanent  erection  of  a 
structure  upon  the  public  street  in  such  maimer  as  to  encroach  upon 
the  use  of  the  street  by  the  public  for  its  ordinary  purposes,  must  be 
deemed  void  and  ineffective  to  protect  the  person  who  acts  thereunder 
against  a  demand  by  the  citv  that  the  obstruction  be  removed  (McMil- 
lan V.  Klaw  &  Erlanger,  107  App.  Div.  407,  95  N.  Y.  Supp.  365 ;  City 
of  New  Yoric  v,  Knickerbocker  Trust  Company,  52  Misc.  Rep.  223. 
102  N.  Y.  Supp.  900);  but  it  is  claimed  that  in  the  present  case  the 
permit  granted  to  the  defendant  by  the  parte  connmissioner  in  the  year 
1900  sufficed  to  authorize  the  erection  of  this  wall,  because,  in  the  case 
of  streets  lying  within  350  feet  of  a  public  park,  jurisdiction  to  deter- 
mine the  lines  of  curb  of  the  streets  and  the  matter  of  erections  and 
projections  thereon  was  vested  and  is  still,  vested  in  the  park  depart- 
ment, or  the  parte  commissioners,  according  to  the  designation  employ- 
ed in  the  different  statutes.  , 

In  my  opinion  the  distinction  suggested  cannot  aid  the  defendant. 
The  powers  of  the  park  department  under  the  consolidation  act  (Laws 
1882,  p.  194,  c.  410,  §  688)  and  under  the  charter  of  1897  (Laws  1897, 
p.  213,  c.  378,  §  612)  in  relation  to  the  use  of  streets  adjacent  to  the 
public  parks  was  considered  by  the  Court  of  Appeals  in  the  case  of 
Ackerman  v.  True,  176  N.  Y.  353,  67  N.  E.  629 ;  and  the  conclusion 
was  expressed  by  the  court  that  the  authority  which  resulted  in  the 
parte  department  to  regulate  the  matter  of  erections  and  projections 
upon  these  streets  did  not  extend  to  an  encroachment  upon  the  streets 
of  a  permanent  character,  such  as  would  amoimt,  more  or  less,  to  the 
taking  of  the  street  for  uses  other  than  those  of  a  public  highway. 
In  the  case  referred  to  the  encroachment  sought  to  be  authorized  took 
the  form  of  an  extension  of  the  building  line ;  and  I  can  find  no  rea- 
sonable ground  for  distinction  between  an  encroachment  of  that  char- 
acter and  the  structure  erected  by  the  defendant  in  the  present  case. 
One,  in  its  general  character,  is  as  permanent  as  the  other,  and,  if  it 
might  be  said  that  an  ornamental  wall  seven  or  ei^^ht  feet  high  might 
be  built  beyond  the  building  line,  the  power  to  permit  such  an  encroach- 
ment could  not  well  be  limited  to  a  wall  of  any  height;  and  the  re- 
sult would  be  the  same,  so  far  as  the  public  rights  are  concerned, 
whether  the  encroachment  be  in  the  form  of  a  substantial  inclosing  wall 
or  of  the  outer  wsJl  of  a  house.  The  case  of  Wormser  v.  Brown,  149 
N.  Y.  163,  43  N.  E.'624,  relied  upon  by  the  defendant,  where  the  court 
upheld  a  permit  to  erect  a  bay  wmdow  u^n  premises  within  the  juris- 
diction of  the  park  department,  was  distinguished  in  Adcerman  v. 
True;  and  the  ground  of  distinction,  as  adopted  in  the  latter  case,  is 
quite  clearly  such  as  to  render  it  unavailing  now  as  an  authority  in 
support  of  the  defendant's  claim  in  the  present  action.  If  the  ques- 
tion is  to  be  determined  with  regard  to  tlie  similarity  of  the  facts  in 
the  case  at  bar  to  the  facts  in  the  Ackerman  or  the  Wormser  Cases, 
respectively,  and  without  regard  to  the  general  principles  announced 
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in  the  Ackerman  Case  as  applicable  to  the  whole  subject,  my  conclu- 
sion must  be  that  the  structure  in  the  present  case  more  nearly  ap- 
proaches an  extension  of  the  building  line  than  a  mere  projection  upon 
an  established  building  line,  and  that  the  later  expression  of  judicial 
opinion  in  the  Ackerman  Case  controls  the  disposition  of  the  con- 
troversy between  the  parties  before  me. 

The  provisions  of  the  charter  of  1901,  referred  to  by  the  defendant 
as  granting  broader  powers  to  the  park  commissioners  than  were  pos- 
sessed by  them  under  the  prior  statutes,  in  eflFect  at  the  time  of  the 
matters  which  were  the  subject  of  the  litigation  in  Ackerman  v.  True 
and  in  Wormser  v.  Brown,  do  not  really  affect  the  case.  The  permit 
obtained  in  the  year  1900  by  this  defendant  was,  as  I  must  hold,  void 
and  of  no  e£Fect  Thus  the  fact  that  it  was  not  revoked  gives  it  no 
added  virtue;  and,  if  the  charter  of  1901  did  give  broader  powers  to 
the  park  commissioners,  those  powers,  until  exercised,  could  be  of  no 
benefit  to  the  defendant.  If  the  power  to  permit  the  maintenance  of 
this  wall  existed,  as  is  contended,  under  these  later  statutory  provisions 
(Charter  1901,  Laws  1901,  p.  28,  c.  466,  §  50),  discretion  of  a  judicial 
nature  was  to  be  exercised  by  the  commissioners;  and,  without  the 
exercise  of  that  discretion,  the  mere  fact  that  the  power  existed  to 
exercise  it  could  not,  of  course,  afford  a  warrant  for  the  defendant's 
maintenance  of  a  structure  not  expressly  authorized  by  law.  It  is 
proper  to  note,  however,  that  the  provisions  of  the  charter  of  1901 
upon  this  subject  were  considered  by  the  court  in  Ackerman  v.  True, 
supra,  and  it  was  held: 

"The  Legislature  did  not  Intend  thereby  to  coatet  upon  a  maaiber  of  tbe 
park  board  the  right  to  permit  an  abutting  owner  upon  any  of  the  streets  of 
the  dty,  whether  within  aiiy  park  or  outside,  to  encroach  apon  the  street  by 
tbe  erection  of  permanent  and  sabstantlal  structures  thereon." 

I  find  no  reason  for  holding  that  the  plaintiff  should  be  restricted 
to  such  remedy  as  exists  by  law  in  the  form  of  an  arbitrary  removal 
by  it  of  the  structure  which  is  claimed  to  constitute  a  public  nuisance. 
Uptm  the  facts  presented  in  this  case,  resort  to  equity  appears  to  be  a 
more  orderly  procedure ;  and  the  power  of  the  court  to  grant  equitable 
relief  in  such  a  case  is  not  well  open  to  question.  Wheelock  v.  Noonan, 
108  N.  Y.  179,  15  N.  E.  67,  2  Am.  St.  Rep.  405;  ViUage  of  Oxford 
v.  Willoughby,  181  N.  Y.  160,  73  N.  E.  677.  My  conclusion  is  that, 
whatever  may  have  been  the  opinion  of  the  park  department  or  of  its 
commissioner  at  the  time  of  the  erection  of  this  wall,  as  to  the  artistic 
beauty  of  the  structure  and  as  to  its  desirability  in  coimection  with 
the  existing  plan  and  embellishment  of  Riverside  Drive,  permission  to 
the  defenchnt  to  erect  and  maintain  the  wall  could  not  lawfully  be 
granted  by  the  permit  in  evidence,  and  that  there  should  be  jud^[ment 
for  the  plaintiff  for  the  relief  demanded  in  the  complaint,  but  without 
costs. 

Form  of  decision  may  be  presented  substantially  as  proposed  by  the 
plaintiff,  witfi  the  addition  of  findings  proposed  by  the  defendant  and 
noted  by  me  as  "found"  upon  findings  submitted  and  left  with  the  cleric. 

Judgment  for  plaintiff,  without  costs. 
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WEISmOBB  et  aL  t.  BROWNSTBIN  et  at 
(Sapreme  Court,  Appellate  Term.    December  12,  1907.) 

1.  SAIJS— COHTSAOT— PABmS  TO   WHOH   CBXDIT  Oimi— PBOMIBB  to   AlTSWXB 

VOB  Debt  of  Aitothkb. 

In  an  action  for  goods  sold  and  deliyered,  one  of  tbe  plalntifliB  testified 
that  P.,  a  third  person,  asked  for  certain  goods,  and  said  that  B^  <me  of 
the  defendants,  would  guarantee  payment  The  witness  went  to  B.,  who 
refosed  to  gnarantee  at  the  time,  but  subsequently  sent  word  that  he 
would  be  responsible  fbr  $100.  Another  plaintiff  testifled  that  B.  agreed 
to  be  responsible  for  $100,  but  not  for  more ;  that  it  was  before  any  goods 
were  deliyered  to  P. ;  that  B.  and  bis  partner,  the  other  defendant,  agreed 
to  be  responsible  np  to  $100,  and  if  P.  did  not  pay  the  bill  they  would  pay 
it  B.  testifled  tliat  be  said  he  would  be  good  for  the  bill  to  be  sent  on 
a  certain  date,  and  tliat  he  would  pay  for  any  goods  P.  did  not  pay  ft>r. 
Held,  that  tbe  intent  of  the  parties  was  not  a  sale  and  delivery,  wltli 
credit  given  to  defendants,  but  that  the  sale  and  delivery  and  credit  were 
to  P.,  and  defendants  merely  contracted  to  pay  tbe  debt  in  case  of  P.'s 
defanlt 
3.  Frauds,  Statutx  or— Pixadins  Statdtb  as  Detehsk— Neobbsttt. 

The  statute  of  frauds  is  a  defense,  and  must  be  pleaded. 

[Ed.  Note< — For  cases  in  point  see  Cent.  Dig.  voL  28,  Frauds,  Statute 
of,  I  863.] 

8.  Balks— Actions  won  Psiok— Plkadiho  and  Paoor— Vabiaitob. 

Where  a  complaint  Is  for  goods  sold  and  delivered,  and  the  evld«ice 
establishes  merely  a  promise  to  answer  for  the  default  of  another  in  case 
he  falls  to  pay  for  goods  purchased  by  him,  the  variance  Is  fiital,  and  de- 
fendant Is  not  called  npon  to  controvert  tbe  proof  offered,  or  to  plead 
the  statute  of  frauds. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  H  1025- 
1043.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Joseph  Weisinger  and  another  against  Joseph  BroMmstein 
and  another.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Jacob  Gordon,  for  appellants. 
Bennett  G.  Siegelstein,  for  respondents. 

GUY,  J.  Appeal  from  judgment  in  favor  of  the  plaintiffs  for  bal- 
ance alleged  to  be  due  for  goods  sold  and  delivered  to  defendant.  The 
answer  is  a  general  denial.    One  of  the  plaintiffs  testified  that: 

"Perlmutter  came  up  to  me,  and  asked  me  I  should  give  him  goods ;  and  I 
told  bim  I  can't  give  him  any.  He  says  he  will  give  me  a  guarantee  for  It 
I  asked  him  who  is  guaranteeing,  and  he  said  Brownsteln.  Then  I  went  to 
Brownsteln  and  Javetz,  and  said  if  be  will  be  guarantee  for  the  goods ;  and  be 
said,  'no,'  he  don't  want  any." 

He  also  testified  that  subsequently  Brownsteln  sent  a  man  and  "told 
me  I  should  give  him  the  go<xls ;  that  he  is  responsible  for  a  hundred 
dollars ;"  that  the  gfoods  were  delivered  to  Perlmutter  in  Philadelphia. 

Joseph  Weisinger,  another  plaintiff,  testified  Brownstein  said: 

"I  should  give  his  brotber-ln-Iaw  for  a  hundred  dollars  worth  of  goods,  and 
ne  would  not  be  responsible  for  more.    If  he  would  not  pay,  I  wiU  pay.  That 
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was  before  I  sent  any  goods.  The  first  time  I  saw  Brownstein  and  Javetz, 
they  said  they  would  be  responsible  np  to  $100,  and  If  this  man  In  Pblladelidila 
didn't  pay  the  bill,  they  would  pay  the  bllL" 

Benjamin  Brownstein,  the  defendant,  testified : 

"I  said  to  the  plaintiff:  'I  am  good  for  this  bill,  which  yon  will  send  De- 
cember 6th.    Any  goods  the  man  don't  pay,  I  will  pay  for  It' " 

Max  Perlmutter,  called  as  a  witness  for  defendants,  testified: 

"I  have  asked  them,  they  sbould  give  me  goods.  They  have  answered  me, 
they  can't  give  me  any  except  I  will  give  them  a  guarantee." 

The  witness  further  testified  that  he  bought  only  $185  worth  of 
goods,  and  paid  $34  on  account,  and  paid  two  other  bills  C.  O.  D.; 
that  the  goods  were  shipped  direct  to  him,  and  the  bills  were  made 
out  to  him  and  sent  to  him ;  that  he  gave  an  order  for  goods  himself 
by  mail.    "I  was  going  to  pay  for  these  goods,  but  I  have  not  got  it." 

On  all  the  evidence  it  seems  dear  that  it  was  not  the  intention  of  the 
parties  that  goods  should  be  sold  and  delivered  and  credit  given  to  de- 
fendants, but  that  such  sale  and  delivery  and  credit  were  to  Perlmutter ; 
the  defendants  merely  contracting  to  pay  such  debt  of  Perlmutter  in, 
the  event  of  his  default  of  payment 

The  defendant  moved  to  dismiss  the  complaint,  and  now  seeks  to 
have  the  verdict  set  aside  on  the  ground  that  such  an  oral  contract 
is  void  imder  the  statute  of  frauds.  The  defendant,  however,  cannot 
avail  himself  of  this  defense,  for  the  reason  that  it  is  not  pleaded  in 
the  answer.  It  is  now  well  settled  by  the  decisions  of  this  state  that 
the  statute  is  a  defense,  and,  unless  pleaded,  is  not  available  to  the  de- 
fendant to  defeat  the  action.  See  Crane  v.  Powell,  139  N.  Y.  379,  34 
N.  E.  911.  In  Matthews  v.  Matthews,  164  N.  Y.  291,  48  N.  E.  531, 
Andrews,  C.  J.,  says : 

"It  Is  plain,  npon  the  view  that  the  statute  of  frauds  does  not  make  an  oral 
contract  within  its  terms  Illegal,  but  only  voidable  at  the  election  of  the  par- 
ty sought  to  be  charged,  that  such  election  must  be  manifested  in  some  af- 
flrmative  way.  *  *  *  One  of  the  rules  established  by  the  English  Judica- 
tare  act  as  amended  In  1873,  ordained  that  'where  a  contract  is  alleged  in 
any  pleading,  a  bare  denial  of  the  contract  by  the  o^^osite  party  shall  be  con- 
strued only  as  a  denial  of  the  making  of  the  contract,  and  not  of  Its  legality 
or  its  sufficiency  in  law,  whether  with  reference  to  the  statute  of  frauds  or 
otherwise.'  •  •  •  The  statutory  rule  enacted  by  the  English  Judicature 
act  was  regarded  by  this  court  in  >Crane  v.  Powell  as  declaring  the  true  rale 
Independently  of  statute.  The  mere  denial  In  the  answer  in  the  present  case 
of  the  contract  alleged  In  the  complaint  did  not  therefore,  raise  any  question 
under  the  statute  of  frauds ;  and  It  could  not  be  raised  upon  objection  at  the 
trial  to  the  proof  of  the  oral  contract,  for  the  very  conclusive  reason  that 
the  statute  must  be  pleaded  before  the  validity  of  the  contract  on  that  ground 
can  be  assailed." 

The  defendant  appellant  also  contends  that  the  action  was  for  goods 
sold  and  delivered  .to  the  defendants  and  the  proof  failed  to  establish 
sudi  cause  of  action.  The  complaint  alleges  that  heretofore,  and  on 
the  1st  day  of  December,  1906,  plaintiffs  at  the  special  instance  and 
request  of  defendants  sold  and  delivered  goods,  wares,  and  merchan- 
dise of  the  agreed  and  reasonable  value  of  $148.20,  for  which  defend- 
ants promised  and  agreed  to  pay.  The  evidence  of  the  plaintiffs  fails 
utterly  to  establish  such  agreement,  or  such  alleged  sale  and  ddivery 
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to  the  defendants.  The  defendants  were  not  called  upon  under  such 
an  allegation  to  controvert  proof  offered  of  an  agreement  on  Ae  part 
of  the  defendants  to  answer  for  the  debt  of  another,  or  to  plead  the 
statute  of  frauds.  The  plaintiffs  having  failed  to  establish  the  cause 
of  action  alleged  in  the  complaint,  it  was  error  on  the  part  of  the  trial 
justice  to  render  judgment  in  favor  of  the  plaintiffs. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to*  abide  the  event    All  concur. 


(122  App.  Div.  172.) 

nRST  NAT.  BANK  OF  STHACUSH  T.  OITT  OF  SYRACUSE  et  al. 

(Snpreme  Ooort,  Appellate  Division,  Foartb  Department    November  IS,  1907.) 

OOHTBAOTB— CHARRKI.    iKPBOVElUCNT—OONSIBOOTIOn— RIGHT    TO     EXTRA    COK- 
PEIt  RATION. 

A  contract  to  Improve  a  creek  channel,  requiring  ttie  contractor  to  do 
the  bailing  and  draining  for  a  lump  sum,  was  based  on  an  estimate  of 
48,S00  cubic  yards  of  excavation  and  a  previous  notice  to  bidders  that  the 
estimates  were  to  be  considered  only  as  approximate.  In  doing  the  work 
it  became  necessary  to  excavate  84,670  yards.  Held,  that  for  work  Aaa» 
fairly  within  contemplation  of  the  contract  the  contractor  may  not  claim 
additional  compensation  for  balling  and  draining,  and  that  be  may  not 
claim  increased  compensation  for  such  work  under  a  provision  that  If 
the  alterations  dioald  increase  the  amount  the  Increase  should  be  paid 
for  according  to  the  quantity  actually  done  at  a  fixed  price;  there  belnc 
no  showing  as  to  the  quantity  of  balling  and  draining,  beyond  that  orig- 
inally required,  necessitated  by  the  Increased  excavation,  and  there  being 
no  price  fixed  for  such  work. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  11,  Contracts,  H  1071- 
1080.] 

Spring  and  Hobson,  JJ.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  the  First  National  Bank  of  Syracuse  against  the  dty  of 
Syracuse  and  Thomas  F.  Moore.  From  a  judgment  for  plaintiff,  de- 
fendants appeal;  and  from  a  judgement  dismissing  Moore's  claim 
against  the  city,  Moore  appeals.    Affirmed. 

The  following  is  the  opinion  of  Andrews,  J.,  at  Special  Term: 

The  plaintiff  is  entitled  to  the  relief  demanded  In  the  complaint  with  coeta. 
Section  15,  c.  418,  p.  521,  of  the  Laws  of  1897  does  not  apply  under  the  cir- 
cumstances shown  in  this  case.  As  between  the  defendant  Moore  and  the 
city,  the  latter  most  succeed. 

During  the  year  1902  the  city  of  Syracuse  desired  to  Improve  the  channel  of 
Onondaga  creek.  On  August  14th  it  issued  a  notice  to  uontractora.  In  that 
notice  it  was  stated  that  the  "estimate  of  qualities  Is  to  be  considered  only 
as  approximate,"  that  bidders  were  required  to  form  their  own  judgment  of  the 
quantities  and  character  of  the  work,  that  the  contractor  should  have  no  claim 
against  the  city  by  reason  of  any  variation  between  the  quantities  of  the  ap- 
proximate estimate  and  the  quantities  of  the  work  as  done,  and  that  tlie  bids 
would  be  computed  and  canvassed  by  the  quantities  meiitloned  in  the  follow- 
ing CKtlmate.  Then  appeared  various  items :  (a)  All  balling  and  draining ; 
(b)  clearing;  (d)  43,500  cubic  yards  excavation;  (e)  800  cubic  yards  onbank- 
ment;  (f)  1,000  cubic  yards  riprap.  On  September  2d  Mr.  Moore  sabmitted 
his  bid :  (a)  For  balling  and  draining,  the  sum  of  $10,000 ;  (b)  for  all  clear- 
ing, the  snm  of  $500 ;  (d)  for  excavation,  the  sum  of  28  cents  per  cubic  yard ; 
(e)  for  embankment  the  sum  of  25  cents  per  cubic  yard;  (f)  for  riprap,  the 
sum  of  |2  per  cubic  yard ;  (1)  for  all  work  done  by  written  order  of  the  conv- 
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mlasloner  of  public  works.  Its  actnal  reasonable  cost  to  tbe  contractor,  as  de- 
termined by  the  commissioner,  plus  IB  per  cent  of  said  cost  On  Norem- 
ber  6tb  the  contract  between  tbe  city  and  Mr.  Moore  was  executed.  Tbe 
latter  agreed  to  onnplete  tbe  work  and  furnish  all  the  labor,  machinery,  tools, 
and  material  to  do  everything  required  to  improve  Onondaga  creek  in  tlie  man- 
ner and  under  tbe  conditions  and  requirements  hereina^er  specified  and  In 
accordance  with  tbe  plans  of  the  city  engineer  as  exhibited  at  the  letting.  It 
was  agreed  between  tbe  parties  that  the  quantities  of  work  to  be  done  and  the 
materials  to  be  furnished  as  given  In  tiie  accompanying  notice  to  the  con- 
tractors are  only  for  the  purpose  of  comparing  on  a  uniform  baida  the  bids 
offered  for  the  work  under  the  contract ;  and  It  was  agreed  that  the  board  of 
contract  and  supply  reserved  the  right  to  increase  or  diminish  the  above-men- 
tioned quantities,  or  any  of  them,  as  might  be  deemed  necessary  by  the  com- 
missioner of  public  works.  It  was  further  agreed  that  tbe  city  engineer  might 
make  alterations  in  the  line  and  grade,  and  the  commissioner  in  place,  form, 
position,  dimension,  or  material  of  the  work  herein  contemplated,  or  of  any 
part  thereof,  either  before  or  after  the  commencement  of  construction.  "If 
such  alterations  diminish  the  quantity  of  work  to  be  done,  th^  shall  not  con- 
stitute a  claim  for  damages  or  for  anticipated  profits  on  the  work  that  may 
be  dispensed  with.  If  they  Increase  tbe  amount  of  such  work,  such  Increase 
shall  be  paid  for  according  to  the  quantity  actually  done,  and  at  the  price  es- 
tablished for  such  work  under  the  contract;  or,  in  case  there  Is  no  price  es- 
tablished. It  shall  be  paid  for  at  Its  actual  reasonable  cost  as  determined  by 
the  commiBsionor,  plus  15  per  cent"  The  contract  further  provided  that  in 
tbe  item  "balling  and  draining"  there  should  be  Included  the  necessary  ma- 
chinery, labor,  power,  materials,  cofferdams,  or  other  appliances  to'so  far  re- 
move all  water.  Ice,  or  snow  from  the  work  as  to  enable  It  to  be  thoroughly 
done  and  Inspected.  Tbe  prices  Mr.  Moore  was  to  be  paid  for  such  work  cw- 
responded  with  the  prices  specified  In  his  bid.  Mr.  Moore  proceeded  with  the 
work,  but  for  some  reason  tbe  amount  of  excavation  shown  In  tbe  plans  was 
so  far  Increased  by  the  city  that  It  amounted  to  84,676,  Instead  of  43,500, 
yards.  The  contractor  claims  that  his  bid  of  $10,000  for  balling  and  draining 
was  based  upon  the  estimate  of  43,500  yards  of  excavation,  and  when  the  ex- 
cavation was  practically  doubled  tbe  amount  of  bailing  and  draining  required 
was  also  greatly  increased,  and  that  the  amount  allowed  him  for  such  item 
should  be  also  increased  In  the  like  proportion.  This  claim  is  based  upon  the 
provision  that  If  the  alterations  in  the  line,  grade,  and  dimension  of  tbe  work 
contemplated  In  the  contract  increase  the  amount  of  such  work,  such  Increase 
shall  be  paid  f6r  according  to  the  quantity  actually  done  and  at  the  price  es- 
tablished for  the  work  under  tbe  contract 

The  first  answer  to  this  proposition  Is  that  there  is  no  evidence  In  the  case 
of  the  quantity  of  balling  and  draining  beyond  that  originally  required  which 
was  necessitated  by  tbe  increased  excavation,  and,  further,  that  there  Is  no 
price  established  for  such  work  under  the  contract.  Tbe  price  for  excavation 
at  28  cents  per  cubic  yard  is  established.  But  it  cannot  fairly  be  said  that  the 
amount  to  be  paid  for  additional  balling  and  draining  can  be  fixed  by  dividing 
the  $10,000  bid  therefor  by  48,500,  the  approximate  amount  of  cubic  yards  of 
excavation  contemplated,  and  that  the  quotient  is  the  price  per  cubic  yard  for 
such  work.  If  the  contractor  is  entitled  to  anything  for  this  Item,  It  Is  tbe 
actual  reasonable  cost  of  the  additional  balling  and  draining,  plus  15  per  cent ; 
and  there  Is  no  evidence  in  the  case  as  to  what  such  cost  la  But,  as  I  Inter- 
pret the  contract,  there  Is  another  answer  fatal  to  Mr.  Moore's  claim.  His 
agreement  was  to  do  all  tbe  balling  and  draining  necessitated  by  tbe  excava- 
tion which  the  contract  required  for  $10,000.  This  might  be  more  or  less  than 
the  amoimt  originally  estimated.  The  city  bad  the  power  to  make  such  altera- 
tions. Tbe  bid  was  put  In  with  this  in  mind.  If  tbe  total  excavation  had 
been  decreased,  tbe  contractor  was  still  entitled  to  $1U,000;  so  of  an  Increase 
In  this  same  Item.  I  do  not  bold  that  an  Increase  might  not  be  so  great  as 
to  constitute  extra  work  under  this  contract.  If  so,  the  contractor  would  be 
entitled  to  recover  compensation  for  tbe  balling  and  draining  entailed  thereby. 
I  do  not  even  hold  that  the  Increase  in  tbe  present  case  was  not  so  great  as  to 
be  outside  of  tbe  oontamplatlon  of  tbe  contract  But  that  question.  In  view  of 
the  pleadings,  la  not  haro.    All  that  I  hold  is  that  for  work  done  fairly  within 
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the  cont«nplatIon  of  tbe  contract  execnted  by  the  parties  no  additional  com- 
penBatlou  can  be  allowed  nnder  the  Item  of  balling  and  draining. 

Proper  findings  may  be  prepared,  and.  If  not  agreed  upon,  will  be  settled  np- 
on  five  days'  notice. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Walter  W.  Magee,  Corp.  Counsel,  for  appellant  city. 
King,  Waters  &  Page,  for  appellant  Moore. 
Lewis  &  Crowley,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs  to  the  respondent 
bank  against  the  appellant  city  of  Syracuse,  on  opinion  of  Aiidrews, 
J.,  delivered  at  Special  Term. 

SPRING,  J.  (dissenting).  I  concur  with  the  conclusion  of  the  learn- 
ed trial  justice  that  the  city  is  liable  to  the  plaintiff.  The  claim  of 
Moore  for  bailing  and  draining,  and  that  was  the  only  item  really  in 
controversy  between  him  and  the  city,  was  dismissed,  "but  not  upon 
the  merits."  It  is  that  part  of  the  judgment  which  I  think  consti- 
tutes error. 

Specifications  had  been  prepared  for  the  improvement  of  Onondaga 
cre«dc.  The  item  of  baling  and  draining  was  one  of  those  contained 
in  these  specifications ;  and,  in  brief,  this  terra  denoted  the  excavating 
of  a  ditch  or  channel  in  the  bed  of  the  creek  to  carry  oflE  the  water 
so  that  the  men  engaged  in  the  improvement  could  carry  on  the  work, 
and  according  to  the  specifications  it  included  "the  necessary  ma- 
chinery, labor,  power,  materials,  cofferdams,  or  other  appliances  to 
so  far  remove  all  water,  ice,  or  snow  from  the  work  as  to  enable  it 
to  be  thoroughly  done  and  inspected."  Kelley's  bid  for  this  work 
was  $10,000.  In  the  notice  to  the  contractors  it  was  estimated  that 
there  would  be  43,600  cubic  yards  of  excavation.  When  the  work 
was  completed  the  actual  amount  of  work  excavated  was  about  twice 
the  amount  estimated,  and  the  contractor,  Moore,  seeks  to  recover 
for  this  increase.  The  notice  to  contractors  referred  to  contained 
this  provision : 

"The  following  estimate  of  quantities  Is  to  be  considered  only  as  appto^- 
mate,  and  bidders  are  required  to  form  their  own  Judgment  of  the  quantities 
and  character  of  the  work,  by  personal  examination  of  the  ground  wbere  It 
is  to  be  done  and  of  tbe  specifications  and  drawings  relating  to  It,  or  by  such 
other  means  as  they  may  prefer." 

The  counsel  for  the  city  claims  that  the  bid  was  a  lump  sum  for 
doing  all  the  bailing  and  draining,  whatever  might  be  the  quantity, 
and  that  the  provision  quoted  precludes  any  recovery  by  the  contractor 
for  the  extra  amount  of  work  imposed  by  the  additional  excavation. 
That  construction  might  prevail  for  any  slight  variation  either  increas- 
ing or  lessening  the  quantity  of  labor  performed ;  but,  if  there  was  a 
substantial  difference  in  the  amount  done,  it  is  to  be  considered  in  fix- 
ing the  amount  of  compensation.  Clause  F  of  the  contract  reads  as 
follows : 

"It  is  further  agreed  that  the  said  engineer  may  make  alterations  In  the 
Jlne  and  grade,  and  the  commissioner  in  place,  form,  position,  dlmensi<ma,  or 
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Biaterial  of  tbe  work  herein  contemplated,  or  any  part  thereof,  either  before 
or  after  the  commencement  of  constraction.  If  such  alterations  diminish 
the  quantity  of  work  to  be  done,  they  shall  not  constitute  a  claim  for  dam- 
ages or  for  anticipated  profits  on  the  work  that  may  be  dispensed  with.  If  th^ 
increase  the  amonnt  of  sudi  work,  such  Increase  shall  be  paid  for  according  to 
the  quantity  actually  done,  and  at  the  price  established  for  such  work  under 
the  contract ;  or,  in  case  there  Is  no  price  established,  It  shall  be  paid  for  at  Its 
actual  reasonable  cost  as  determined  by  the  conuniasloner,  plus  15  per  cent. 
of  said  cost." 

The  work  is  fairly  within  the  scope  of  this  provision.  The  answer 
served  by  the  defendant  Moore  makes  no  reference  to  any  claim  for 
bailing  and  draining.  There  is  a  count  for  extra  work,  but  apparently 
it  does  not  pertain  to  this  demand,  because  the  averment  is  upon  a 
claim  recognized  by  the  city  by  part  payment.  Upon  the  trial  the 
defendant  did  not  proceed  upon  the  assumption  that  he  was  entitled 
to  recover  the  reasonable  cost  incurred  by  him  in  consequence  of  the 
increased  excavation.  His  claim  was  that  the  item  for  bailing  and 
draining  was  for  a  certain  price  per  yard,  and,  as  the  amount  excavated 
increased,  there  was  a  proportional  addition  to  the  compensation.  We 
think  this  is  not  a  reasonable  deduction.  There  was  no  proof  as  to 
the  added  cost,  and  before  any  recovery  can  be  had  there  should  be 
clear  proof  that  there  was  a  substantial  extension  to  the  labor  per- 
fonned  due  to  the  largely  increased  excavation. 

Upon  the  trial  the  defendant  Moore  proved  by  experts  that  where 
a  bid  of  a  lump  stun  is  made  for  bailing  and  draining  "the  amount  and 
quantities  are  reasonably  approximate,"  and  that  the  compensation 
varied  with  the  change  in  the  quantity  of  earth  excavated  from  the 
estimate.  This  evidence  was  objected  to,  but  no  question  was  raised 
that  the  claim  was  not  within  the  answer,  or  that  the  measure  of  dam- 
ages sought  to  be  adopted  was  improper.  The  court  dismissed  the 
cUim,  but  not  upon  the  merits.  The  trial  judge  held  very  properly 
that  there  was  no  proof  justifying  the  conclusion  that  the  extra  ex- 
pense of  the  work  was  regulated  ratably  by  the  enlargement  of  the 
quantity  of  earth  removed.  If  the  defendant  city  had  objected  on  the 
ground  that  the  claim  was  not  covered  by  the  answer,  or  that  the 
proper  measure  of  damages  was  not  adopted,  an  amendment  might 
have  been  allowed,  and  the  claimant  might  have  proceeded  according 
to  section  F  of  the  contract.  We  think  the  claim  should  not  have 
been  dismissed.  The  note  and  assignment  held  by  the  bank  are  to  be 
delivered  to  the  city  upon  payment  of  the  amount  due  the  bank.  Quite 
a  large  sum  has  been  found  due  to  Moore  which  can  be  applied  toward 
the  payment  of  the  note  by  the  city,  leaving  a  considerable  balance 
unpaid.  The  controversy  between  him  and  the  city  over  the  bailing 
and  draining  item  can  be  readily  determined  in  this  action  without 
much  expense,  and  if  any  sum  is  found  due  Moore  the  two  claims  can 
be  adjusted  and  judgment  awarded  for  the  difference. 

The  appellant  Moore  appealed  from  that  part  of  the  judgment  which 
directed  die  bank  to  assign  and  deliver  to  the  city  the  note  against  him 
and  any  collateral  held  as  security  for  the  note.  This  is  a  very  proper 
direction.  The  city  is  in  the  situation  of  a  surety  for  Moore,  and  is 
subrogated  to  all  tiie  rights  of  the  bank  upon  paying  Moore's  debt. 
The  judgment  in  favor  of  the  plaintiff  should  be  adOfirmed,  with  costs. 
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Judgment  dismissing  the  claim  of  the  defendant  Moore  against  the 
city  for  bailing  and  draining  should  be  reversed,  and  a  new  trial  or- 
dered, but  wi^out  costs  to  either  party,  as  the  defendant  Moore  only 
succeeds  in  part,  with  leave  to  him  to  apply  for  an  amendment  to  his 
answer,  if  he  is  so  advised. 

ROBSON,  J.,  concurs. 

(56  Misc.  Rep.  366.) 

GORDON  ▼.  ILLBNSWORTH  et  al. 

(Siqtreme  Oonrt,  Bpedal  Term,  New  Yotk  County.    November,  1907.) 

1.  OoTXNAinB— Action  vob  Bkeaoch— Akbwbb. 

Plaintiff  sued  several  grantons  on  covenants  of  warranty  in  a  deed  in 
wbidi  all  joined,  alle^ng  eviction  as  to  one-eighth  of  the  property.  Held, 
that  the  fact  that  a  mortgage  given  to  the  particular  grantor  of  sa<di  one- 
eighth  interest  for  the  price  thereof  was,  on  the  death  of  the  grantor, 
purchased  for  lees  than  its  face  by  the  plaintiff  from  his  administrator, 
who  misapplied  the  pricey  was  not  a  complete  defense. 

2.  Saux— PAKnAi.  Dkfknbii— Anbweb. 

In  an  action  against  several  grantors  on  covenants  of  warranty.  In  a 
deed  in  which  all  are  Joined,  on  an  alleged  eviction  from  one-eighth  at  tbe 
property,  an  alleged  tender  by  the  grantors  to  the  plaintiff  before  the  evic- 
tion of  the  price  of  such  one-eighth  imrt,  with  Interest,  is  not  a  partial 
defense  as  to  plaintiff's  costs  and  expenses  thereafter  incurred  in  an  ac- 
tion to  evict  him. 

Action  by  Henry  Gordon  against  Elizabeth  lUensworth  and  others. 
Demurrer  to  defenses  interposed  separately  in  answers  of  three  defend- 
ants.    Sustained. 

Geoi^e  H.  Taylor,  Jr.,  for  plaintiff. 

Edward  P.  Lyon,  for  defendant  W.  P.  lUensworth. 

Charles  A.  Clark,  for  defendant  Elizabeth  lUensworth. 

Perdval  C.  Smith,  for  defendants  Catherine  lUensworth  and  otfiers. 

BISCHOFF,  J.  The  plaintiff  sues  upon  the  defendants'  covenants 
of  title,  of  warranty,  and  of  quiet  enjoyment;  his  claim  being  based 
upon  an  ouster  as  to  one-eighth  of  the  property  conveyed  to  him.  For 
a  separate  defense  it  is  aUeged,  in  substance,  that  the  common  source 
of  the  title  to  the  premises  conveyed  to  the  plaintiff  was  Harriet  M. 
Kemp,  who  died  seised  of  the  premises  and  leaving  a  last  will  and  tes- 
tament whereby  she  made  certain  provisions  for  the  disposal  of  her 
property,  these  provisions  being  set  forth  in  the  defense  referred  to; 
that  at  the  time  of  the  sale  to  tine  plaintiff  it  was  supposed  by  the  sel- 
lers that  the  provisions  of  the  will  of  Harriet  M.  Kemp  gave  to  John 
B.  Mee,  one  of  the  plaintiff's  four  grantors,  an  undivided  one-fourth 
part  of  the  premises ;  that  on  the  purchase  by  the  plaintiff  of  the  prem- 
ises he  gave  back  to  John  B.  Mee  a  bond  and  purchase-money  mort- 
gage for  $5,000  for  his  fuU  share  of  the  purchase  money  on  the  basis 
of  his  owning  one-fourth  of  the  fee;  that  John  B.  Mee  died,  and 
letters  of  administration  were  issued  to  his  wife,  Emma  B.  Mee,  upon 
her  giving  a  bond  in  the  sum  of  $100,  "and  the  said  bond  and  mort- 
gage so  wrongfully  given  for  $5,000,  as  aforesaid,  thereupon  came 
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into  her  possession";  that  the  plaintiff  and  his  agents,  in  order  to 
get  control  of  said  bond  and  mortgage  so  given  for  John  B.  Mee's 
supposed  one-fourth  interest  in  the  fee,  "and  so  place  it  that  it  could 
not  be  offset  in  case  of  a  suit  over  the  title,  by  collusion  and  connivance 
with  the  said  Emma  6.  Mee,  who  has  no  means  whatever,  and  at  a 
discount  of  at  least  $600,  took  over  the  said  bond  and  mortgage  in 
the  name  of  a  third  person,  and  so  held  it  during  the  pendency  of  the 
suit  mentioned  in  the  complaint"  The  suit  referred  to  was  one  which 
resulted  in  the  determination  of  tht  title,  so  far  as  to  affect  John  B. 
Mee's  right  to  convey  the  premises  to  the  extent  of  one-eighth,  and 
the  determination  of  which  suit  resulted  in  the  ouster  of  which  the 
iriaintiff  complains.  The  defense  contains  furtfier  allegations  to  the 
effect  that,  but  for  the  purchase  of  the  bond  and  mortgage  by  the  plain- 
tiff, it  could  and  should  have  been  a  complete  offset  to  llie  clami  of 
Herbert  B.  Mee,  the  claimant,  for  the  one-eighth  interest  referred  to, 
"or  at  least  the  administratrix  of  said  John  B.  Mee  could  have  been 
brought  in  and  compelled  to  make  good  said  Herbert  B.  Mee's  loss 
by  surrender  and  cancellation  of  said  mortgage  or  otherwise,  but  that, 
by  reason  of  said  wrongful  and  collusive  purchase  of  said  bond  and 
mortgage,  the  administratrix  of  said  John  B.  Mee  has  entirely  dis- 
sipated the  purchase  price,  and  defendants  are  without  recourse  in 
the  premises." 

The  loss  to  the  defendants,  through  the  transaction  thus  set  forth, 
arises  from  the  fact  that  the  administratrix  of  John  B.  Mee  misap- 
propriated the  proceeds  of  the  sale  of  the  mortgage,  and  from  the  fur- 
ther fact  that  her  bond  as  administratrix  was  insufficient  for  the  pur- 
pose of  protecting  persons  interested  in  the  estate  against  loss;  but 
the  plaintiff  had  nothing  to  do  with  either  circumstance,  and  the  al- 
legation of  his  collusion  with  the  administratrix  relates  wholly  to  his 
buying  back  the  mortgage  from  her  at  a  discount  of  $600  and  taking 
an  assignment  of  the  mortgage  to  a  third  party.  It  was  certainly  open 
to  the  plaintiff  to  discharge  his  own  debt,  and  his  purchase  of  the 
mortgage  violated  no  duty  owing  from  him  to  his  grantors.  He  paid 
$4,400  to  the  administratrix,  who  was  entitled  to  receive  it,  and  the 
resulting  loss  to  the  creditors  of  the  estate — including  these  particular 
defendants — is  traced  by  the  averments  of  the  defense  to  no  wrongful 
act  of  his.  If  the  assignee  of  the  mortgage  merely  holds  the  title  for 
the  plaintiff,  as  is  alleged,  then  the  plaintiff  has  paid  his  debt ;  other- 
wise, he  still  owes  it  to  the  assignee,  the  present  holder  of  the  bond, 
and  at  best  it  may  be  said  that  tilt  discount  of  $600  from  the  face  of 
the  mortgage  represents  a  lessening  of  the  consideration  paid  by  the 
plaintiff  to  John  B.  Mee — one  of  the  grantors — to  that  extent  In 
this  aspect,  however,  the  facts  would  relate  simply  to  the  reduction  of 
damages  sustained  through  the  ouster,  the  damages  being  measured 
by  the  purchase  price,  and  no  complete  defense  to  the  action  would  be 
apparent  The  matter  is  not  pleaded  as  a  partial-  defense ;  and,  since 
the  allegations  fail  to  set  forth  a  complete  defense,  the  demurrer  is  to 
be  sustained.  It  is  to  be  noted  that  the  general  averments  of  collusion 
and  connivance,  as  well  as  the  characterization  of  the  mortgage  as  one 
"so  wrongfully  given  for  $5,000,"  are  related  to  no  substantial  aver- 
ments of  fact,  and  their  presence  in  the  pleading  does  not  in  any  way 
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Strengthen  the  defense,  which,  for  the  reascms  stated,  is  instifficient 
in  substance. 

The  demurrer  is  also  directed  to  a  partial  defense  based  upon  the 
fact  that,  immediately  upon  the  commencement  of  the  suit  by  Herbert 
B.  Mee  against  the  plaintiff,  set  forth  in  the  complaint,  the  defendants 
offered  and  tendered  to  the  plaintiff  the  consideration  paid  by  him  for 
the  premises  set  forth  in  the  complaint,  together  with  interest,  costs, 
and  expenses  by  him  incurred,  and  asked  a  reconveyance  of  said  prop- 
erty, but  that  the  plaintiff  refused  to  accept  the  offer  or  make  a  recon- 
veyance. As  stated  in  the  answer,  the  theory  of  this  partial  defense 
is  that  any  cost  and  expenses  incurred  by  the  plaintiff  after  the  tender 
were  voluntarily  incurred  by  him.  In  my  opinion,  the  partial  defense 
is  dearly  insufficient.  Obviously,  the  plaintiff  was  under  no  duty  to 
give  up  his  purchase  at  the  first  hint  of  litigation.  He  was  entitled  to 
keep  what  he  had  bought  until  ousted,  relying  upon  the  defendants' 
covenants  of  warranty  and  of  quiet  enjoyment;  and  his  right  to  rely 
upon  those  covenants  did  not  in  any  way  depend  upon  the  defendants' 
election  to  take  back  the  property  upon  the  assertion  of  a  hostile  title. 
If  this  partial  defense  were  to  be  upheld,  a  grantor's  covenants  would 
practically  amount  to  nothing,  since  the  burden  would  be  cast  upon 
the  grantee,  in  every  case,  to  determine  at  his  own  risk,  in  advance 
of  a  suit  which  affected  his  possession,  whether  the  title  thus  warranted 
was  good  or  bad;  and  the  law  places  no  such  duty  upon  him. 

The  demurrers  are,  therefore,  severally  sustained,  with  costs,  with 
leave  to  the  defendants  to  amend  upon  payment  of  costs  within  30  days. 

Demurrers  severally  sustained,  with  costs,  with  leave  to  defendants 
to  amend  upon  payment  of  costs  within  20  days. 


MOORE  ▼.  MARTINB. 
(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

1.  Afpisai/— RxTncw— SooFB— Btidenok  Not  Diboloskd. 

Where  an  appeal  from  a  Jndgment  on  a  referee's  report  does  not  dlscloee 
the  evldeDce,  the  referee's  findings  will  be  presumed  to  have  been  based 
upon  sufficient  evidence,  and  the  appellate  court  will  only  determine 
whether  the  oonclnslons  of  law  are  warranted  within  the  pleadings  by  the 
facta  found. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
8  3T62.] 

2.  Reference— FmoiRas— Basis. 

Findings  mnst  be  npon  the  Issues  of  a  case,  and  a  referee  shonld  not 
allow  a  claim  forming  a  cause  of  action  distinct  from  the  one  on  which 
Issue  was  taken. 

8.  ApfbaIi— Pbesuuftions. 

In  an  action  for  "money  loaned,"  the  referee  found  tliat  plaintiff  loan- 
ed  defendant  money  "and  advanced  or  expended  •  •  •  mon^"  for 
him.  Held,  oa  appeal,  that  no  evidence  being  disclosed,  and  no  objection 
to  the  testimony  appearing,  it  must  be  assumed  the  finding  was  based  up- 
on testimony  admitted  either  properly  or  without  objection,  and  that  the 
facts  proved  a  good  cause  of  action  without  objection,  and  the  case  may 
t)e  disposed  of  as  though  the  pleading  had  been  amended  on  the  trial  to 
conform  to  the  proof. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  42,  Reference,  S  3762.] 


Digitized  by 


Google 


Sup.  Ct)  MOOBE  V.  MARTINS.  663 

4.  SAIIX— RXTISW— FlNDIKGB— Rkconohjatioii. 

Though  a  referee's  findings  ar6  aiwarently  inconsistent,  the  appellate 
court  should  reconcile  them,  If  possible,  and  give  effect  to  the  referee's 
real  Intent  In  making  them. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  toL  8,  Appeal  and  Error, 
I  376&.] 

6.   RrFKBBNOB— FCTDIWOB— SUFnOIEHOT. 

Where,  In  an  action  for  money,  the  referee  found  that  plaintiff  loaned 
"various  sums  of  money  to  the  defendant,  and  advanced  or  expended 
various  sums"  for  him,  as  set  forth  In  a  schedule,  which  set  oat  various 
Items,  without  showing  whether  they  were  for  money  lent  or  for  money 
advanced  or  expended,  and  concluded  that  defendant  owed  plaintiff  the 
gross  sum  claimed,  there  was  sofflclent  cmnpllance  with  Code  Civ.  Proc. 
i  1022,  requiring  a  referee's  report  to  state  separately  the  facts  found 
and  the  conclusions  of  law,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  42,  Reference^  {  134.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Clara  L.  Moore  against  Randolph  B.  Martine.     From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

A^lliam  L.  Elagg,  for  appellant 
Herman  J.  Witte,  for  respondent 

GILDERSLEEVE,  P.  J.  This  is  an  appeal  from  a  judgment  en- 
tered on  the  report  of  a  referee  in  favor  of  plaintiff.  As  the  case 
on  appeal  does  not  contain  any  of  the  evidence,  the  Appellate  Term 
cannot  review  the  case  on  the  facts,  but  must  consider  only  the  alleged 
errors  of  law  raised  by  the  exceptions  to  the  report  All  the  findings 
of  fact  of  the  referee  will  be  assumed  to  be  based  upon  sufficient  evi- 
dence, and  we  have  only  to  determine  whether  the  conclusions  of  law 
are  warranted,  within  Uie  pleadings,  by  the  facts  found.  Billings  v. 
Russell,  101  N.  Y.  226, 4  N.  E.  531 ;  Norton  v.  Matthew,  11  Misc.  Rep. 
711,  31  N.  Y.  Supp.  1131;  Stoddard  v.  Whiting,  46  N.  Y.  627. 

The  only  two  exceptions  urged  on  the  app^  are  that  the  report 
does  not  state  the  facts  separately,  as  required  by  section  1022  of  the 
Code  of  Civil  Procedure  and  that  the  facts  found  are  not  within  the 
pleadings.    The  complaint  alleges  that: 

**Od  October  10,  1904,  defendant  was  indebted  to  plaintiff  In  the  sum  of 
$1,400  on  account  for  money  lent  by  the  plaintiff  to  said  defendant  at  different 
times  and  in  various  amounts  between  October  10,  1901,  and  January  22, 
1904,  inclnstve,  which  said  sum  the  defendant  promised  to  repay  on  demand, 
with  Interest" 

The  complaint  also  alleges  a  demand  and  nonpayment  The  answer 
is  a  general  denial,  except  that  it  admits  the  making  of  a  demand  by 
plaintiff  and  the  nonpayment  by  defendant  The  issues  were  tried  be- 
fore the  referee,  who  in  his  report  found  as  follows: 

-(1)  That  the  plahitiff,  Iwtweai  the  10th  day  of  October,  1901,  and  the  25th 
day  of  January,  1904,  loaned  various  sums  of  money  to  the  defendant  and 
advanced  or  expended  various  sums  of  money  for  the  defendant  at  his  re- 
quest as  set  forth  in  the  schedule  hereto  annexed  and  marlced  'A,'  and  at  or 
about  tlie  several  times  therein  specified.  (2)  That  no  part  of  the  amount  so 
loaned,  advanced,  or  expended  lus  been  i>ald,  although  duly  demanded." 
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The  schedule  annexed  to  the  report  gives  some  38  items,  but  does 
not  state  as  to  any  one  of  them  wheflier  it  is  an  item  for  money  lent  or 
an  item  for  money  advanced  or  expended  for  defendant  The  conclu- 
sion of  law,  set  forth  in  the  report,  is  as  follows : 

"(1)  That  defendant  U  Indebted  to  the  plaintiff  in  tbe  sum  of  $1,400.  and  tbat 

tbe  plaintiff  is  entitled  to  judgment  for  that  amount,  with  Interest  on  the  sums 
spedfled  from  the  respective  dates  on  which  the  same  were  loaned  or  expend- 
ed to  the  entry  of  judgment  herein,  together  with  the  costs  and  disbursements 
of  tbe  action,  to  be  taxed" 

Taking  the  facts,  as  found  to  be  based  upon  sufficient  evidence,  as  we 
must  where  the  case  on  appeal  does  not  contain  the  testimony,  we  see 
that  the  conclusion  of  law  is  warranted  by  such  facts.  There  remain, 
however,  to  be  considered  the  questions:  (1)  Are  the  findings  of  fact 
within  the  pleadings  ?  and  (2)  does  the  report  comply  with  the  require- 
ments of  the  Code  with  respect  to  stating  the  facts  separately? 

Defendant  urges  that  claims  for  money  lent  "and  money  advanced  or 
expended  for"  are  separate  causes  of  action  requiring  different  forms 
of  pleading  and  involving  distinct  defenses,  and  that  the  allegations  of 
the  complaint  do  not  cover  a  claim  for  "money  advanced  or  expended 
for"  defendant,  but  simply  set  forth  a  cause  of  action  for  money  loan- 
ed, and  that  consequentiy  evidence  as  to  money  advanced  or  expended 
would  have  been  inadmissible  under  the  pleading,  and  the  referee  could 
not  find  legally  for  plaintiff  on  that  claim.  It  is  true  that  findings  must 
be  upon  the  issues  of  the  case,  and  that  a  referee  should  not  allow  a 
claim  which  was  a  cause  of  action  distinct  from  the  one  on  which  issue 
was  taken.  In  the  case  at  bar,  we  are,  of  course,  imable  to  say  whether 
the  testimony,  upon  which  the  finding  for  "money  advanced  or  expend- 
ed for  defendant"  was  based,  was  admitted  without  objection  at  the 
trial ;  but  certainly  no  exception  in  that  regard  is  before  us,  and  we  are 
to  assume  when  tiie  case  on  appeal  contains  none  of  the  evidencje,  that 
the  finding  of  the  referee  is  based  upon  testimony  either  properly  ad- 
mitted or  at  least  admitted  without  objection.  We  may  therefore  con- 
clude that,  while  the  complaint  may  not  have  covered  uie  case  as  prov- 
ed, the  facts  in  the  case  proved  a  good  cause  of  action,  without  (Ejec- 
tion to  the  evidence ;  and  the  rule  is  settled,  in  such  cases,  that  the  case 
on  appeal  may  be  disposed  of  as  though  the  pleading  had  been  amend- 
ed on  the  trial  to  conform  with  the  proof.  Tisdale  v.  Morgan,  7  Hun, 
583;  Howell  v.  Grand  Trunk  R,  R.  Co.,  92  Hun,  427,  36  N.  Y.  Supp. 
544 ;  Tyng  v.  House  Co.,  58  N.  Y,  313.  Even  when  the  findings  of 
the  referee  are  apparently  inconsistent,  it  is  the  duty  of  the  appellate 
court  to  reconcile  diem,  if  possible,  and  to  give  effect  to  the  real  mean- 
ing and  intent  of  the  referee  in  making  them.  Health  Department  v. 
Purdon,  99  N.  Y.  237,  1  N.  E.  687,  62  Am.  Rep.  22. 

Defendant  further  urges  that  the  referee  should  have  stated  sepa- 
rately how  much  he  found  due  for  money  loaned  and  how  much  he 
found  due  for  money  expended  or  advanced.  It  has  been  held' that  the 
report  of  the  referee,  appointed  to  hear  and  determine  the  issues  aris- 
ing in  an  action,  which  does  not  state  the  facts  found  and  conclusions 
of  law,  as  required  by  section  1022  of  the  Code,  is  insufficient  to  con- 
stitute the  basis  of  a  valid  judgment    Lederer  v.  Lederer,  108  App. 
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Div.  228,  96  N.  Y.  Supp.  623.    The  section  of  the  Code  in  question 
provides  as  follows: 

"The  decision  of  ttae  court  or  the  report  of  a  referee,  upon  the  trial  of  the 
whole  Issues  of  fact,  must  state  separately  the  facts  found  and  the  conclu- 
siions  of  law,"  etc. 

It  seems  to  us  that  the  referee  in  the  case  at  bar  has  sufficiently  com- 
plied with  the  requirements  of  the  statute.  The  evidence  is  presumed 
to  have  shown  that  plaintiff  loaned,  advanced,  or  expended  for  the 
defendant  the  sum  of  $1,400,  as  set  forth  in  the  schedule  annexed  to 
the  report,  which  fact  is  stated  in  the  first  finding  of  fact  The  evi- 
dence also  presumably  showed  that  no  part  of  these  sums  so  loaned, 
advanced,  or  expended  for  defendant  has  been  paid,  although  duly  de- 
manded, which  fact  is  stated  in  the  second  finding  of  fact.  Then  the 
referee  sets  forth  separately  his  conclusions  of  law  that  defendant  is 
indebted  to  plaintiff  in  said  sum  of  $1,400  and  that  plaintiff  is  entitled 
to  tiiat  amount,  with  interest,  etc  We  fail  to  see  any  sufficient  reason 
for  disturbing  the  judgment,  which  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


(56  Misc.  Bep.  87&) 

CONRAD  V.  CONRAD. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1907.) 

AonOR— DrVOBCK— COICPLAINT— JOIKDKB  OF  QAUSEa 

Though,  under  Code  Civ.  Proc.  f  1770,  a  defendant  In  divorce  can  set  up 
a  ooonterclalm  confltetlng  of  a  cause  of  action  either  in  divorce  or  separa- 
tion, plaintiff  cannot,  in  a  complaint  for  divorce,  unite  both  causes  of  ac- 
tion. 

[Ed.  Note^— For  cases  In  point,  see  Cent.  Dig.  vol.  1,  Action,  S  887.] 

Action  by  Reine  Conrad  against  George  T.  Conrad  for  divorce. 
Demurrer  to  complaint'  sustained. 

May  &  Jackson,  for  plamtiff. 
Omstein  &  I^evy,  for  defendant 

BLANCHARD,  J.  The  complaint  sets  forth  the  adultery  and  the 
cruel  conduct  of  the  defendant,  and  asks  for  a  decree  of  divorce  or,  in 
the  alternative,  a  decree  of  separation.  The  defendant  demurs,  al- 
lying that  there  is  a  misjoinder  of  causes  of  action  in  the  complaint. 
Zom  V.  Zom,  38  Hun,  67,  e.^ressly  holds  that  causes  of  action  in 
divorce  and  separation  cannot  be  united  in  the  same  complaint.  This 
case  has  never  been  overruled,  and  seems,  therefore,  controlling  in 
the  present  case.  The  court  held  in  Zom  v.  Zom  that  such  a  joinder 
of  causes  of  action  was  in  violation  of  section  484  of  the  Code  of  Civil 
Procedure,  which  provides  that  causes  of  action  of  certain  entunerated 
classes  may  be  united,  and  that  the  causes  of  action  may  be  united 
oaly  when  arising  out  of  the  same  transaction  or  connected  with  the 
same  subject  of  action  and  consistent  with  each  other. 

The  plaintiff  contends  that,  since  section  1770  of  the  Code  of  Civil 
Procedure  permits  a  defendant  to  set  up  against  an  action  for  divorce 
w  separation  a  counterclaim  consisting  of  a  cause  of  action  either  in 
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divorce  or  sq>aration,  he  tnay  join  both  causes  of  action  in  his  com- 
plaint. It  has  been  held  at  Special  Term  that  this  section  permits  the 
defendant  to  join  both  causes  of  action  in  a  counterclaim  (Spahn  v. 
Spahn,  12  Abb.  N.  C.  169) ;  but,  in  so  far  as  the  defendant  is  permitted 
to  join  both  these  causes  of  action  in  his  counterclaim,  the  practice 
rests  solely  upon  the  authority  of  section  1770,  which  refers  only  to 
counterclaims  and  has  no  application  to  complaints  (Mason  v.  Mascm, 
34  Civ.  Proc.  R.  193,  94  N.  Y,  Supp.  868).  It  is  difficult  to  see  why 
the  same  practice  which  governs  the  joinder  of  causes  of  action  in  the 
counterclaim  should  not  be  extended  to  the  complaint  The  cases 
upon  which  Zom  v.  Zom,  supra,  rested  were  determined  by  considera- 
tions which  would  seem  quite  as  applicable  to  cotmterclaims  as  to  com- 
plaints. In  those  cases  the  courts  stated  that  the  cause  of  action  for 
divorce  prayed  for  a  judgment  dissolving  the  marriage  contract, 
while  the  cause  of  action  for  separation  contemplated  the  continued 
existence  of  the  marriage  contract.  It  seems,  however,  that  this  cir- 
cumstance does  not  necessarily  make  the  causes  of  action  inconsistent, 
but  rather  shows  that  for  the  breadi  of  the  marriage  contract  two  al- 
ternative remedies  are  demanded ;  cme  which  will  result  in  the  dissolu- 
tion of  the  contract,  and  the  other  which  will  result  in  its  continuance 
with  certain  changes.  Similarly,  the  cases  upon  which  Zom  v.  Zom 
rested  were  largely  determined  by  the  manifest  reluctance  of  the  courts 
to  subject  the  defendant  to  "an  inquiry  into  the  history  of  the  domestic 
life  of  the  parties  to  make  out  the  diarge  of  habitual  cruelty  or  other 
indecent  and  outrageous  conduct,  and  this,  too,  upon  the  mere  contin- 
gency that  such  proof  might  be  wanted  if  the  other  charge  of  adultery 
did  not  succeed."  Johnson  v.  Johnson,  6  Johns.  Ch.  163.  See,  also. 
Smith  V.  Smith,  4  Paige,  92 ;  Mcintosh  v.  Mcintosh,  12  How.  Prac.  289 ; 
Henry  v.  Henry,  17  Abb.  Prac.  411 ;  McNamara  v.  McNamara,  9  Abb. 
Prac  18.  This  consideration,  however,  seems  quite  as  applicable  to 
complaints  as  to  counterclaims.  The  reasoning  of  these  cases  above 
mentioned  was  questioned  in  a  dictum  in  Doe  v.  Roe,  23  Hun,  19,  23 ; 
but  this  dictum  was  disregarded  in  Zom  v.  Zom,  supra. 

Although  the  mle  of  Zom  v.  Zom,  supra,  does  not  impress  the  court 
as  being  wholly  satisfactory,  it  seems  that  that  decision  is  controlling, 
and  that  the  demurrer  to  the  complaint  herein  must  accordingly  be  sus- 
tained. 


80B0L  T.  UNION  BY.  CO.  OF  NEW  TOBK. 
(Snpreme  Ooart,  Appellate  Dlyialon,  First  Department.    December  13,  1007.) 

STBXKT    RAILBOADS— GOLXIBIONB    with    PeDESTBIANS— NxaUaXMCB— €k>NT1tIBU- 
TOBT   NEOLIOENCE. 

In  an  action  for  the  death  of  a  pedestrian  stmck  by  a  street  car,  evi- 
dence held  not  to  show  decedent's  freedom  from  oonttlbatoty  n^igence^ 
nor  negligence  of  the  company. 

Patterson,  P.  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Solomon  Sobol,  administrator  of  Joseph  Sobol,  deceased, 
against  the  Union  Railway  Company  of  New  York.    From  a  judgment 
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for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Ba}rard  H.  Ames,  for  appellant. 

Frederick  S.  Martyn,  for  respondent 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
of  Joseph  Sobol,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant.  On  the  evening  of  the  14th  day  of  July,  1904,  at  about 
half -past  7  o'clock,  the  decedent,  who  was  9  years  and  5  weeks  of  age, 
was  struck  by  a  north-bound  car  of  the  defendant  on  Third  avenue, 
between  155th  and  156th  streets,  and  sustained  injuries  which  resulted 
in  his  death. 

We  are  of  opinion  that  the  evidence  is  insufficient  to  sustain  the 
verdict  It  does  not  appear  that  the  decedent  exercised  proper  care 
for  his  own  safety  or  that  the  motorman  of  the  defendant  was  neg- 
ligent. 165th  street  intersects  Third  avenue  on  the  west,  but  does 
not  cross  it.  The  distance  between  155th  and  156th  streets  is  200  feet 
The  decedent  resided  with  his  parents  at  No.  3032  Third  avenue, 
which  is  on  the  east  side,  nearly  midway  between  155th  and  156th 
streets.  He  had  attended  sdiool  three  or  four  years,  and  was  a  bright 
careful  boy,  and  had  been  for  a  long  time  accustomed  to  play  in  the 
street.  The  plaintiff  called  four  eyewitnesses  to  the  accident  Mr. 
Stedman,  who  was  standing  at  the  southwest  comer  of  156th  street 
and  Third  avenue,  testified  that  it  was  very  light;  that  he  saw  the 
boy  leaving  the  easterly  curb  in  front  of  No.  3036,  which  would  be 
two  doors  north  of  his  residence,  and  run  southerly  toward  the  track ; 
that  he  was  "traveling  not  very  fast,  and  on  a  little  run";  that  the 
north-bound  car  had  then  just  passed  155th  street,  "going  at  a  good 
rate  of  speed — I  should  say  just  a  good  rate  of  speed" — and  he  ad- 
mitted that  he  testified  before  the  coroner  that  the  speed  was  6  miles 
an  hour;  that  he  heard  no  bell  until  after  the  car  struck  the  boy,  but 
would  not  swear  that  it  was  not  rung ;  that  he  should  judge  that  the 
boy  was  about  15  feet  from  the  car  when  he  stepped  on  the  track,  and 
he  admitted  that  he  testified  before  the  coroner  that  decedent  stepped 
upon  the  track  within  6  feet  of  the  car ;  that  he  saw  the  motorman  try 
to  stop  the  car  when  15  feet  from  the  boy,  or  15  to  20  feet  from  where 
the  accident  occurred,  and  had  so  testified  before  the  coroner;  that 
the  car  went  about  a  car  length  and  a  half  after  striking  the  boy,  and 
he  admitted  testifying  on  this  point  before  the  coroner  that  it  only 
went  about  15  feet  after  striking  the  boy.  He  also  admitted  that  he 
made  a  statement  in  writing  to  the  defendant  as  to  how  the  accident 
occurred,  and  that  in  answer  to  the  question,  "Please  give  full  account 
of  die  accident  as  witnessed  by  you,"  he  had  written : 

"The  boy  ran  from  curb  to  car  track.  Motormaa  had  no  time  to  stop  car, 
becanse  It  was  bo  nnexpected." 

One  Kimball,  who  resided  on  the  east  side  of  the  avenue,  opposite 
155th  street,  testified  that  he  was  leaning  out  of  his  window  upstairs, 
looking  out  on  the  avenue,  and  saw  decedent  about  midway  between 
107N.X.8.-42 
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the  curb  and  rail  of  the  track,  nearly  in  the  middle  of  the  block  "on  a 
little  run";  that  the  car  was  then  within  15  feet  of  decedent;  that 
"the  car  seemed  to  be  going  a  pretty  good  rate  of  speed,"  which  he 
judged  to  be  between  12  and  16  miles  per  hour,  or  the  ordinary  rate 
there ;  that  the  car  was  within  18  or  16  feet  of  the  boy  when  he  step- 
ped on  the  track.  This  witness  made  a  statement  in  writing  to  the 
company,  in  which  he  stated  that  there  was  no  carelessness  or  neglect 
on  the  part  of  the  conductor  or  motorman,  so  far  as  he  knew;  that 
the  car  was  going  at  the  medium  rate  of  speed,  and  "struck  a  boy, 
who  ran  out  from  the  curb  directly  in  front  of  the  car.  The  motor- 
man  applied  brake,  and  stopped  his  car  as  quickly  as  he  could.  *  *  * 
As  far  as  I  know,  the  motorman  was  not  to  blame." 

One  Bokomy,  who  was  standing  at  the  northeast  comer  of  Third 
avenue  and  165th  street,  testified  tiiat  he  saw  the  boy  about  half  way 
between  the  curb  and  the  track  in  front  of  No.  3034  "goine  on  a  dog 
trot,"  and  saw  the  car  one-half  a  car  length  or  a  car  lengUi  south  of 
155th  street;  that  the  car  continued  going  very  fast  until  the  accident; 
that  he  heard  no  bell ;  that  "when  I  saw  him  he  was  running  a  little 
bit  fast  to  get  by  the  car" ;  that  when  he  saw  the  boy  he  noticed  an- 
other boy  running  after  him,  but  he  could  not  say  how  far  behind; 
and  that  the  car  passed  between  him  and  the  boy,  so  that  he  did  not 
see  it  strike  the  boy. 

One  Blake,  who  was  standing  at  the  southeast  comer  of  156th  street 
and  Third  avenue,  testified  that  he  saw  the  decedent  standing  on  the 
curbstone  about  100  feet  south  of  him,  and  run  diagonally  north  from 
the  curbstone  towards  156th  street,  and  that  another  boy  was  running 
after  him,  about  10  feet  behind;  that  when  he  saw  the  boy  running 
from  the  curbstone  the  car  was  about  75  or  100  feet  from  decedent 
and  was  coming  quite  fast;  that  the  boy  ran  to  the  middle  of  the 
track,  and  turned  around  and  tried  to  get  off  again,  and  was  struck; 
that  "the  car  was  20  feet  away  from  him  when  he  stepped  into  the 
track" ;  that  the  car  was  about  20  feet  away  fran  the  boy  when  he 
was  on  the  center  of  the  track  and  turned ;  that  he  saw  the  motorman 
make  no  effort  to  stop  the  car  until  he  was  a  few  feet  away  from  the 
boy,  when  he  tried  very  hard  to  stop  it;  that  the  distance  from  the 
curb  to  the  track  was  10  feet,  and  ^e  boy  was  about  2  feet  on  the 
track  when  he  was  struck ;  that  it  appeared  to  him  that  the  car  went 
about  76  feet  while  the  boy  was  going  12. 

The  evidence  introduced  in  behalf  of  the  plaintiff  does  not  indicate 
whether -the  boy  saw  the  car,  or  made  any  effort  to  discover  whether 
a  car  was  approaching  from  either  direction.  It  is  unnecessary  to 
review  the  evidence  introduced  in  behalf  of  the  defendant.  It  does 
not  aid  the  plaintiff;  for  it  tends  to  show  that  the  boy  ran  into  the 
side  of  the  car,  and  did  not  get  upon  the  track  in  front  of  it.  It  is 
clear  that  the  plaintiff  failed  to  sustain  the  burden  devolving  upon 
him  of  showing  that  the  decedent  was  free  from  contributory  negli- 
gence- and  that  his  death  was  due  to  the  negligence  of  the  defendiit 
The  fact  that  a  boy  was  following  the  decedent  does  not  materially 
aid  the  plaintiff's  case.  There  is  nothing  to  indicate  that  the  decedent 
was  obliged  to  run  across  the  track,  and,  as  he  led  the  way,  it  was  in- 
cumbent upon  him  to  pay  some  attention  to  his  surroundings.    But 
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for  the  testimony  of  Blake  there  would  be  no  evidence  tending  to  show 
that  the  motorman  should  have  discovered  the  position  of  the  boy  in 
time  to  avoid  injuring  him,  and  it  is  inconsistent  with  the  testimony 
of  the  other  three  witnesses  called  by  plaintiff. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All  con- 
cur, except  PATTERSON,  P.  J.,  who  dissents. 


WACK  T.  TOBIN  et  aL 

(Supreme  Gonrt,  Appellate  DlvlBion,  First  Department    December  18,  1907.) 

Mabteb  asd  Skbvant— Irjubiks  to  Skbvamt— Dxfectitx  Applianckb. 

An  employ^,  engaged  In  unloading  ties  from  a  vessel,  was  Injured  by  a 
tie  falling  out  of  a  bundle  while  being  hoisted  from  the  vessel.  Around 
ea(di  bundle  was  put  a  diaiu,  with  a  hook  at  the  end,  catching  around  the 
standing  part  of  the  diain.  The  hook  did  not  slip  from  the  chain,  and 
there  was  nothing  to  show  that  the  chain  did  not  run  through  It  readily, 
BO  as  to  tighten  up  on  the  bundle.  There  was  evidence  that  the  chain 
did  not  tighten  up  as  well  as  another  chain  sometimes  used,  but  there  was 
nothing  to  show  that  this  was  the  fault  of  the  hook  or  chain.  Ties  some- 
times slipped  out  of  a  bundle,  no  matter  what  chain  was  used.  Held  not 
to  show  tiiat  the  employer  furnished  unsafe  appliances,  In  violation  of 
Elmployer's  Liability  Act  Laws  1902,  p.  1748,  c.  600. 

[Bid.  Note. — For  cases  in  point  see  Gent  Dig.  vol.  84,  Master  and  Serv- 
ant  H  178-199.] 

Appeal  from  Trial  Term. 

Action  by  Adam  Wack  against  John  J.  Tobin  and  another.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.     Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  J.  Delany,  for  appellants. 
Herbert  C.  Smyth,  for  respondent 

SCOTT,  J.  The  defendant  appeals  from  ti,  judgment  entered  upon 
a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial.  The  defendants  are  stevedores  by  whom  plaintiff  was  employed, 
and  the  action  is  brought  under  the  employer's  liability  act  Laws 
1902,  p.  1748,  c.  600.  At  the  time  of  his  injury  plaintiff  was  one  of  a 
gang  employed  in  unloading  railroad  ties  from  a  sailing  vessel.  The 
ties  were  in  the  hold  of  the  vessel.  They  were  put  together  in  bundles, 
and  around  each  bundle  was  put  a  chain  with  a  hook  at  the  end ;  the 
hook  catching  around  the  standing  part  of  the  chain  (not  in  a  link), 
so  that  as  the  bundle  was  hoisted  its  weight  tended  to  tighten  the  chain 
and  hold  the  bundle  together.  The  ties  were  to  be  loaded  on  a  freight 
train  standing  on  the  dock,  and  a  platform  ran  along  the  dock;  its 
top  being  level  with  the  floors  of  the  cars.  Each  bundle  of  ties  were 
hoisted  out  of  the  hold  by  steam  power,  and  SMrung  over  the  platform. 
The  plaintiff's  duty  was  to  stand  on  the  platform  and  guide  the  bun- 
dles, SO  that  the  ties  would  be  dropped  at  the  desired  spot  The  plain- 
tiff's account  of  how  the  accident  happened  is  as  follows: 
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"When  this  sllnf;  of  ties  came  within  the  range  of  my  sight,  as  the  sling  cH 
ties  came  up,  it  struck  the  rigging  of  the  nigh  side  of  the  ship ;  and  it  was  my 
dnty  to  stand  out  on  the  bridge  to  receive  tills  here  sling,  and  as  it  came  across 
me  it  struck  the  top  of  the  box  car.  and  one  of  them  came  out  the  same  as 
an  arrow  would  come  out  of  a  bow,  and  it  struck  me  in  the  limb  and  brcdce  It" 

The  plaintiff  sues  under  the  employer's  liability  act;  the  particular 
fault  charged  against  defendants  being  that  they  furnished  an  unsafe 
appliance  for  use  in  the  work,  in  that  the  hook  at  the  end  of  the  chain 
was  too  small,  that  it  was  more  open,  and  that  it  had  a  shorter  bend 
than  a  hook  sometimes  used.  We  are  unable  to  iind  in  the  case  any 
evidence  that  the  hook  was  defective,  or  that  it  had  any  peculiarity 
which  can  be  said  to  have  led  to  the  accident.  It  does  not  appear  that 
it  slipped  from  the  chain,  or  that  the  chain  would  not  run  through  it 
readily,  so  as  to  tighten  up  on  the  bundle  when  the  weight  came  on  it 
It  does  appear  that  some  of  the  men  complained  to  the  foreman  about 
the  chain,  and  said  that  it  did  not  draw  as  well  as  another.  There 
was  some  evidence  that  the  chain  did  not  tighten  up  as  well  as  an- 
other chain  sometimes  used ;  but  there  is  nothing  to  show  that  this 
was  the  fault  of  the  hook,  or  of  any  peculiarity  in  chain  or  hook  which 
any  witness  could  point  out.  It  appeared  that  ties  sometimes  slipped 
out  of  the  bundle,  no  matter  what  chain  was  used ;  and  it  is  quite  evi- 
dent that  the  swinging  of  the  bundle  of  ties  against  the  rigging  was 
sufficient  to  account  for  this  particular  accident.  We  think  that  plain- 
tiff failed  to  show  that  the  appliance  was  unfit. 

The  judgment  and  order  will  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


(56  Misc.  B«p.  e04.) 

GORDON  et  aL  v.  OSK  et  aL 

(Supreme  Court  Appellate  Term.    December  12,  1807.) 

OlMOTmT—Af  PLICATION — PETITION— AlTlDAVIT. 

Application  for  an  order  for  inspection  of  papers  to  enable  plaintiffs 
to  frame  their  complaint  having  been  based  on  affidavits  only.  Instead  of 
on  a  petition  verified  )>7  afSdavit  aa  required  by  Code  dv.  Pioc.  t  80S, 
tbe  court  Iwb  no  power  to  enter  the  order  thorecm. 

Appeal  from  City  Court  of  New  York. 

Action  by  Abraham  Gordon  and  another  against  Bamet  Osk,  im- 
pleaded with  another.  From  an  order,  defendant  Osk  appeals.  Re- 
versed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BRUCE  and  GUY,  JJ. 

Prankenthaler  &  Sapinsky,  for  appellant 
Kuntz  &  Oppenheim,  for  respondents. 

GILDERSLEEVE,  P.  J.  Plaintiffs  claim  to  have  a  cause  of  action 
against  the  defendants  for  brokers'  fees  earned  in  bringing  about  an 
exchange  of  property,  and  that  in  order  to  cheat  plaintiffs  out  of  their 
commissions  defendants  had  the  contract  of  sale  made  in  the  name  of 
a  third  party  as  a  dummy,  which  third  party  afterwards  transferred 
tbe  exchanged  property  to  defendants.    As  plaintiffs  have  never  seen 
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the  contract  of  sale,  and  are  unable  to  state  the  values  placed  upon  the 
exchanged  properties  or  the  amount  of  the  commission  to  which  they 
are  entitled,  and  are  unable  to  state  the  date  of  said  contract,  they 
moved  for  an  inspection  of  said  contract  in  order  to  frame  their  com- 
plaint, and  from  the  order  granting  the  same  defendants  appeal. 

The  application  was  based  on  affidavits  only,  whereas  section  805 
of  the  Code  of  Civil  Procedure  requires  the  application  to  be  based 
upon  a  petition  verified  by  affidavit,  and  failure  to  do  so  deprives  the 
court  of  any  power  to  enter  an  order  thereon.  Lee  v.  Winans,  99 
App.  Div.  297,  90  N.  Y.  Supp.  960 ;  Hirshfield  v.  Rosenthal,  51  Misc. 
Rep.  644,  99  N.  Y,  Supp.  912. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  without  prejudice  to  a  new  application  for  a  dis- 
covery in  the  court  below.    All  concur. 


(56  MlfK.  B^.  828.) 

JONES  ▼.  OOnU>  et  aL 

(Supreme  Ooort,  Special  Term,  New  York  County.    November,  1907.) 

1.  Plkading— SuPFunanTAi.  Arswes— Whkr  Aixowbd. 

Defendant  moved  for  leave  to  serve  a  supplemental  answer,  alleging 
that  after  action  brought  a  Judgment  had  been  entered  In  the  Supreme 
Court  for  plaintiff  against  defendants  in  another  action,  brought  after  the 
present  action  on  the  same  cause  of  action  and  praying  for  the  same  re- 
lief, and  that  the  Judgment  was  unreversed  and  a  bar  to  the  action.  Held, 
that  the  motion  would  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  38,  Pleading,  |  787.] 

2.  Samk— Pbookdxtbb. 

Where  a  party  moves  for  leave  to  serve  a  supplemental  answer,  and 
annexes  an  afQdavit  to  the  motion  papers  of  what  is  alleged  to  be  the  pro- 
posed supplemental  answer,  it  is  sufficient.  If  the  order  to  show  cause  is 
for  leave  to  serve  a  supplemental  answer  "sabstantlally  In  the  form  or' 
that  annexed  to  the  moving  papers. 

Action  by  John  S.  Jones  against  George  J.  Gould  and  others.    Ap- 
plication for  leave  to  serve  supplemental  answer.    Granted. 
See  105  N.  Y.  Supp.  1123. 

David  McClure,  for  plaintiff. 

Pierce  &  Greer  (Rush  Taggart,  of  counsel),  for  George  J.  Gould. 

FlTZGERAIyD,  J.  This  is  an  application  for  -leave  to  serve  a 
supplemental  answer.  The  answer  which  it  is  desired  to  serve  al-' 
leges  that  since  the  institution  of  the  above-entitled  action  a  judgment 
has  been  entered  in  this  court  in  favor  of  the  plaintiff  against  the  de- 
fendants in  another  action  instituted  in  this  court  subsequent  to  the 
above-entitled  action  between  the  same  parties  and  upon  the  same  al- 
leged transaction  and  praying  for  the  same  relief,  which  said  judg- 
ment stands  unreversed  and  unmodified  and  is  a  bar  to  this  action  and 
to  the  prosecution  thereof.  While  it  is  true,  as  was  held  in  Ratzer 
v.  Ratzer,  2  Abb.  N.  C.  461,  and  Groshon  v.  Lyon,  16  Barb.  461,  that 
where  there  are  two  proceedings  pending  between  the  same  parties 
for  the  same  cause  of  action  the  pendency  of  the  proceeding  first  corn- 
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menced  is  a  defense  to  the  one  last  commenced,  and  that  in  such  a  case 
leave  to  file  a  supplemental  answer  in  the  action  first  commenced  will 
not  be  granted  where  the  matter  proposed  to  be  pleaded,  being  a  de- 
cision in  the  second  action,  cannot  be  a  bar  to  the  first  action,  and 
while  upon  a  motion  for  leave  to  serve  a  supplemental  answer  the  court 
will  follow  the  course  pursued  in  Barrowcliffe  v.  Cummins,  53  Hun, 
636,  6  N.  Y.  Supp.  228,  by  determining,  after  an  examination  of  the 
pleadings  and  issues,  the  question  of  law  whether  the  matter  adjudi- 
cated in  the  case  which  has  been  tried  is  the  identical  matter  which 
will  be  determined  in  the  case  to  be  tried,  yet  in  cases  of  doubt,  where 
the  decision  or  judgment  in  the  second  action  may  be  a  bar  to  the  first 
action,  the  court  should  not  deny  the  right  to  serve  a  supplemental 
pleading  setting  up  such  decision  or  judgment,  but  should  permit  the 
same,  leaving  the  matter  for  determination  by  the  trial  court.  As 
was  said  in  Purdy  v.  Manhattan  R.  Co.,  11  Misc.  Rep.  394,  395,  32 
N,  Y.  Supp.  275: 

"Under  section  544  of  the  Code  the  right  to  serve  a  supplemental  pleading 
Is  not  to  be  withheld,  where  timely  asserted,  unless  It  be  diown  that  the  ob- 
ject of  the  application  Is  to  obtain  delay,  or  Is  not  otherwise  In  good  faltta,  or 
unless  the  proposed  pleading  is  manifestly  frivolous  (Williams  v.  Hays,  6S 
Hun,  630,  5  N.  Y.  Supp.  607;  Mitchell  v.  Alien,  26  Hun,  643),  or  does  not  pre- 
sent a  doubtful  question  (Morel  t.  Oarelly,  16  Abb.  Pra^  268;  Lyon  v.  Isett, 
84  N.  T.  Super.  Ot  41 ;  Tlfft  v.  Bloomberg,  49  N.  T.  Bvptst.  Ct  823).  Where  a 
supplemental  answer  cannot  be  a  bar,  It  will  not  be  allowed  (Batzer  v.  Ratzw, 
2  Abb.  N.  C.  461) ;  but  when  there  Is  some  doubt  as  to  the  question  it  should 
not  be  determined  upon  the  motion  for  leave  to  serve  the  pleading,  but  upon 
tlie  trial  (Hoyt  v.  Shddon,  4  Abb.  Praa  S9)." 

In  the  case  last  cited  it  was  held  that  where  it  cannot  well  be  decided, 
except  upon  a  hearing  of  the  whole  case,  whether,  as  between  the  par- 
ties to  the  action,  it  would  be  inequitable  to  give  effect  to  the  defense 
desired  to  be  pleaded,  if  proved,  and  the  court  is  competent  to  dispose 
of  that  question  at  the  hearing  as  may  be  just,  a  supplemental  answer 
will  be  allowed.  The  court  said  in  that  case,  with  respect  to  a  re- 
lease which  the  defendant  desired  to  plead,  that: 

"To  deny  this  appllcati<m  is  to  prejudge  tlie  question  as  to  the  legal  effect 
of  the  release  and  the  equities  of  the  parties,"  and  "we  do  not  think  it  would 
be  a  proper  ezerdse  of  discretion  to  deny  the  defendant  an  opportunity  to  es- 
tablish the  release  and  present  the  question  whether  It  Is  In  law  a  bar  to  the 
action." 

In  both  of  the  actions  brought  by  the  plaintiff  against  the  defend- 
ants the  latter  are  named  in  the  titles  individually,  and  in  the  prayers 
for  relief  judgment  is  asked  against  them  individually,  though  in  the 
allegations  of  the  complaint  in  action  No.  2,  which  has  been  tried, 
claim  is  made  that  they  were  the  ap;ents  or  trustees  of  a  syndicate  of 
individuals,  to  whom  no  reference  is  made  in  the  complaint  in  action 
No.  1,  now  pending.  Under  these  circumstances,  and  under  the  au- 
thority of  Purdy  v.  Manhattan  R.  Co.,  supra,  this  court,  upon  tfjis 
motion,  should  not  undertake  to  positively  and  finally  determine,  to 
the  detriment  of  the  defendants'  rights  upon  the  trial,  that  the  judg- 
ment in  the  second  action  is  not  a  bar  to  the  plaintifFs  claim  in  the  first 
action,  and  deny  to  the  defendants  the  right  of  presenting  by  proper 
pleading  that  question  to  the  trial  court,  by  which  it  may  be  fully  heard 
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and  determined.  It  is  true,  as  the  plaintiff  contends,  that  it  was  held 
in  Diehl  v.  Beck,  61  App.  Div.  670,  70  N.  Y.  Supp.  818,  that  a  party 
asking  leave  to  serve  an  amended' or  supplemental  pleading  must  at- 
tach the  proposed  pleading  to  his  moving  papers,  and  that  the  order 
to  show  cause  prays  for  the  entry  of  an  order  permitting  the  defend- 
ants to  serve  a  supplemental  answer  "substantially  in  uie  form  of" 
that  annexed  to  the  moving  papers ;  yet  both  the  court  upon  this  mo- 
tion and  the  plaintiff  are  fully  apprised  of  the  supplemental  pleading 
which  the  defendants  desire  to  serve,  since  the  moving  affidavit  alleges 
that  Exhibit  C,  annexed  to  the  moving  papers,  is  a  copy  of  the  pro- 
posed supplemental  answer  which  it  is  desired  to  serve,  and  not  merely 
something  substantially  similar  thereto.  It  appears  to  me  that  the  ap- 
plication is  not  untimely;  that  it  is  not  made  to  obtain  delay,  since 
the  defendants  themselves  request  that  the  case  should  retain  its  regu- 
lar place  upon  the  day  calendar  for  trial ;  that  it  is  not  made  in  bad 
faith ;  and  that  the  pleading  proposed  to  be  served  is  not  manifestly 
frivolous. 

Under  these  circumstances,  in  connection  with  the  reasons  above 
stated,  the  motion  should  be  granted. 


<56  Misc.  Rep.  821.) 

NICHOLS  et  aL  v.  BMMinrr. 

(Supreme  Oonrt,  Special  Term,  New  Toik  Comity.    November,  1907.) 

L  Process — StrBBrrrcTED  Sebvicb— Affidavit. 

Defendant  moved  to  vacate  an  order  anthorlzlng  sabstltnted  service  of 
smnmons  and  service  made  therennder.  It  did  not  ai^iear  from  the  pa- 
pers OD  which  the  order  was  founded,  as  required  by  Code  Civ.  Proc.  { 
435,  that  defendant  was  within  the  state  when  the  order  was  granted,  or 
bad  avoided  service,  or  that  proper  efTort  had  been  made  to  serve  her  per- 
sonally.   Held,  that  the  motlcm  wonld  be  granted. 

2.  Savx. 

A.  motion  for  snbstltnted;  service  mast  be  based  on  proof  that  at  the 
time  It  was  granted  defendant  was'  within  the  state  and  avoiding  personal 
service^  and  an  affidavit  of  plalntifT's  attorney  tbat  plaintiff  was  In  the 
state,  fonnded  on  knowledge  and  belief,  was  insaffident,  where  the  sonrces 
of  snch  knowledge  and  belief  were  not  statedi. 

&  Sake— Avoidance  of  Sebviox. 

Evidence  held  Insufficient  to  show  defendant  bad  avdided  service,  so  aa 
to  authorize  order  for  substltnted  service. 

Action  by  James  W.  Nichols  and  Sarah  A.  Nichols  against  Emily 
Emmett  Motion  to  set  aside  order  authorizing  substituted  service  of 
summons.     Motion  granted. 

Paul  M.  Cranddl,  for  plaintiffs. 
Origen  S.  Seymour,  for  defendant. 

FITZGERALD,  J.  This  is  a  motion  to  vacate  and  set  aside  an  or- 
der authorizing  substituted  service  of  summons  and  the  service  made 
thereunder,  on  the  grounds,  specified  in  the  notice  of  motion,  that  it 
does  not  appear  from  the  moving  papers  that  the  defendant  was  within 
the  state  when  the  order  was  granted,  or  that  she  had  avoided  service 
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SO  that  personal  service  could  not  be  made,  or  that  proper  and  diligent 
effort  had  been  made  to  serve  her  personally. 

Substituted  service,  as  it  is  called,  is  authorized,  and  the  proof  to 
obtain  an  order  therefor  is  prescribed,  by  section  435  of  the  Code  of 
Civil  Procedure.  In  Smith  v.  Fogarty,  6  Civ.  Proc  R.  366,  370,  371, 
it  was  held  that  such  service  is  by  section  437  of  the  said  Code  assimi- 
lated to  service  by  publication,  and  application  to  the  court  and  the 
same  kinds  of  proofs  are  necessary  in  cases  of  the.  former  as  in  cases 
of  the  latter  method  of  service.  The  proceeding  to  obtain  service  by 
publication  is  purely  a  statutory  one,  and  the  statute  must  be  strictly 
followed.  Wilson  v.  Lange,  40  Misc.  Rep.  676,  83  N.  Y.  Supp.  180 ; 
Young  V.  Fowler,  73  Hun,  179,  25  N.  Y.  Supp.  875;  Whiton  v.  Morn- 
ing Journal  Assn.,  23  Misc.  Rep.  299,  50  N.  Y.  Supp.  899 ;  Kendall  v. 
Washburn,  14  How,  Prac.  380.  To  authorize  substituted  service  upon 
a  defendant  resident  of  this  state  section  435  requires  the  presentation 
to  the  court  in  the  form  of  an  affidavit  of  a  person  not  a  party  to  the 
action  or  of  the  return  of  the  sheriff  of  the  county  of  defendant's  resi- 
dence of  satisfactory  proof  that  proper  and  diligent  effort  has  been 
made  to  serve  the  summons  upon  the  defendant,  and  that  the  place  of 
his  sojourn  cannot  be  ascertained,  or,  if  he  is  within  the  state,  that  he 
avoids  service,  so  that  personal  service  cannot  be  made.  As  was  said 
in  Maiello  v.  Maiello,  42  Misc.  Rep.  266,  268,  86  N.  Y.  Supp.  543,  the 
said  section  provides  for  two  contingencies  only;  or,  as  appears  more 
fully  from  the  opinion  in  Ottman  v.  Daly  (City  Ct.  N.  Y.)  7  N.  Y.  Supp. 
897,  the  section  is  special  in  its  nature,  intended  only  as  a  means  of 
reaching  runaway  defendants  whose  place  of  sojourn  cannot  be  ascer- 
tained after  proper  and  diligent  effort,  and  those  who  remain  at  home 
in  the  state,  but  avoid  service  of  process,  and  should  not  be  successfully 
invoked  against  a  defendant  whose  place  of  sojourn  could  be  ascer- 
tained or  who  did  not  avoid  service. 

In  this  case  no  daim  whatever  is  made  that  the  place  of  the  defend- 
ant's sojourn  could  not  be  ascertained,  and  the  right  to  the  order  must 
therefore  be  based  upon  satisfactory  proof  of  the  fact  that  the  defend- 
ant was  when  the  order  was  granted  within  the  state,  and  that  she  was 
then  avoiding  service  so  that  personal  service  could  not  be  made.  In 
the  affidavit  made  by  the  plaintiff's  attorney,  upon  which  the  order  was 
granted,  there  is  no  proof,  no  statement  of  fact,  showing  that  the  de- 
fendant was  then  within  the  state.  One  of  the  plaintiffs  and  his  at-, 
tomey  saw  her  within  the  state;  but  that  was  more  than  four  months 
before  the  order  was  obtained.  There  is  no  proof  that  either  of  those 
persons,  or  any  one  else,  saw  her  within  the  state  subsequent  to  that 
occasion,  although  such  proof  might  have  been  obtained  from  tiie  un- 
named "people  in  the  neighborhood"  referred  to  in  the  attorney's  affi- 
davit, who  told  him  "that  she  rarely  leaves  the  house"  or  "that  she  sel- 
dom comes  out."  The  plaintiff's  attorney  himself  states  that  the  de- 
fendant is  a  woman  of  wealth.  She  could  well  afford  a  vacation,  and 
it  is  not  improbable  that  the  summer  months  whidi  comprised  the  pe- 
riod between  the  date  when  she  was  seen  at  the  window  of  her  resi- 
dence and  the  date  of  the  order  were  spent  out  of  the  dty,  and  perhaps 
state.  It  is  true  that  the  attorney  says  in  his  affidavit  that  the  defend- 
ant was  within  the  state  to  the  best  of  his  knowledge  and  belief ;  but. 
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as  he  does  not  state  the  sources  of  his  knowledge  and  belief,  that  al- 
legation is  insufficient  Wolter  v.  Liebmann,  52  Misc.  Rep.  517,  102 
N.  Y.  Supp.  487;  Maiello  v.  Maiello,  supra;  Wallace  v.  Baring,  21 
App.  Div.  477,  48  N.  Y.  Supp.  692 ;  Martin  v.  Aluminum  Comp.  Plate 
Co.,  44  App.  Div.  412,  60  N.  Y.  Supp.  1010. 

Furthermore,  it  does  not  satisfactorily  appear  that  the  defendant  has 
avoided  service.  No  intimation  of  a  purpose  or  desire  to  serve  a  siun- 
mons  upon  the  defendant  was  given  by  the  plaintiff's  attorney  to  any 
person  until  but  three  days  before  application  was  made  for  the  order. 
It  was  not  then  given  to  the  defendant  herself,  but  to  her  cousin,  who 
opened  the  door  of  the  residence  for  the  plaintiff's  attorney.  There  is 
no  proof  that  such  intimation  was  thereupon  conveyed  to  the  defend- 
ant, or  that  her  cousin's  statement  that  she  could  not  be  seen  or  refusal 
to  tell  the  attorney  anything  were  authorized  by  the  defendant.  Even 
assuming  that  the  purpose  and  desire  of  the  plaintiff's  attorney  to  serve 
a  summons  upon  tfie  defendant  were  then  for  the  first  time  communi- 
cated to  the  latter,  there  is  no  proof  of  any  subsequent  avoidance  of 
such  service. 

Motion  granted.     No  costs. 


(ott  Misc.  Bep.  851.) 

TIM  T.  BERRIOK. 

(Supreme  Oonrt,  Bpedal  Term,  New  York  County.    November.  1907., 

Juoaunx^-OoBBBonoN— Nakx  or  PUkimnrr. 

In  an  action  plalntlfTs  name  was  David,  bat  b7  mistake  he  was  desig- 
nated In  all  of  the  papers  as  Louis.  BelA  that,  no  substantial  right  of 
the  defendant  being  affected  by  an  amendment  substltatlng  the  right 
name,  It  would  be  allowed. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  toL  80,  Judgment  i  601.] 

Action  by  David  Tim  against  Max  Berrick.  Motion  to  amend  judg- 
ment and  other  papers.    Granted. 

David  Tim,  for  plaintiff. 

Steuer  &  Hoffman,  for  defendant 

GREENBAUM,  J.  The  papers  on  these  motions  were  receivea 
fr<Mn  the  clerk's  ofEce  a  few  days  ago,  although  it  appears  from  the 
file  marics  that  they  had  been  referred  to  me  by  Mr.  Justice  Dowling 
on  August  29,  1906.  It  appears  to  be  conceded'  that  an  order  was  en- 
tered on  AprU  22,  1903,  substituting  David  Tim  in  place  of  the  previ- 
ous plaintiff,  Louis  Tim,  and  amending  "all  the  papers  and  pleadings 
herein"  so  as  to  read  "David  Tim,"  as  plaintiff ;  that  subsequently  the 
case  was  duly  noticed  for  trial  and  the  cause  placed  upon  the  calendar 
in  the  name  of  "David  Tim,"  plaintiff;  that  thereafter  the  case  was 
regularly  reached  upon  the  calendar  for  trial,  and,  no  one  appearing 
for  defendant,  an  inquest  was  taken  before  me  and  judgment  there- 
after erroneously  entered  as  though  "Louis  Tim"  were  the  plaintiff, 
instead  of  "David  Tim,"  who  then  was  the  substituted  plaintiff,  and  in 
whose  name  the  actiwi  then  stood  upon  the  calendar.  It  must  be  ob- 
vious that  upon  the  foregoing  state  of  facts  the  inquest  was  properly 
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taken  against  the  defendant,  and  the  correction  of  the  clerical  error  in 
amending  the  judgment  so  as  to  contain  the  name  of  "David  Tim," 
instead  of  "L,ouis  Tim,"  cannot  work  an  injury  against  defendant,  un- 
less, as  he  claims,  his  right  to  appeal  from  the  judgment  has  thereby 
been  lost. 

Defendant  asserts  that  there  was  no  proof  upon  the  inquest  of  the 
reassignment  of  the  claim  from  Louis  Tim  to  David  Tim,  and  hence  an 
appeal  would  result  in  a  defeat  of  the  judgment  No  evidence  has 
been  submitted  to  me  of  the  omission  to  prove  the  reassignment ;  but, 
assuming  that  an  appeal  from  the  judgment  would  be  successful,  I 
fail  to  understand  how  the  right  of  defendant  to  appeal  has  been  inter- 
fered with,  in  view  of  defendant's  statement  that  a  copy  of  the  judg- 
ment had  never  been  served  on  defendant's  attorneys.  Oode  Civ.  Proc. 
§§  1341,  1294.  As  the  motion  to  set  aside  the  judgment  is  not  based 
upon  any  facts  excusing  defendant's  default,  but  rests  solely  upon  al- 
leged irregularities,  there  is  no  alternative  but  to  deny  defendant's  mo- 
tion. As  for  the  plaintiff's  motion,  it  is  apparent  that  the  entry  of  a 
judgment  in  an  action  entitled  "Louis  Tim"  was  inadvertent,  and  that 
the  judgment  should  have  been  in  the  name  of  "David  Tim."  No  sub- 
stantial right  of  the  defendant  is  affected  by  an  allowance  of  the 
amendment,  and  under  the  power  expressed  in  section  723  of  the 
C^de  of  Civil  Procedure  permitting  such  amendments  the  motion  to 
amend  is  granted. 

The  plaintiff  having  stipulated  in  his  brief  to  reduce  the  judgment 
to  the  extent  of  the  unauthorized  costs,  which  defendant  claimed  were 
taxed  against  him,  the  judgment  may  be  further  amended  by  reducing 
the  amount  thereof  accordingly. 


(56  Misc.  Kep.  353.) 

MANHATTAN  RY.  00.  v.  ASTOR  et  al. 

(Supreme  Oonrt,  Special  Term,  New  York  County.    November,  1907.) 

BknNENT  Domain— FowEB  or  EXktated  Roads. 

The  term  "railroad  corporation,"  as  naed  In  General  Railroad  Act,  Laws 
1800,  D.  1083,  c.  56S,  |  4,  includes  elevated  railroads;  and  snch  railroads 
have  power  to  acquire  land  necessary  for  their  maintenance  and  accommo- 
dation. 

[Bd.  Note. — For  other  deflnltlons,  see  Words  and  Phrases,  vol.  7,  pp. 
6000-5811 ;  vol.  8,  p.  7778.] 

Proceedings  by  the  Manhattan  Railway  Company  s^rainst  John  J. 
Astor  and  others  to  condemn  real  estate.    Decree  for  plainti£L 

C.  A.  Gardiner,  for  plaintiff. 
Skinner  &  Bemant,  for  defendants. 

NEWBURGER,  J.  Defendants  are  the  owners  of  the  premises 
sought  to  be  condemned,  one  parcel  of  which  is  situated  at  the  south- 
easterly comer  of  the  Bowery  and  Houston  street,  and  the  other  parcel 
at  the  southwesterly  comer  of  the  Bowery  and  Houston  street  An 
elevated  road  has  been  operated  along  the  Bowery  and  Third  avenue 
and  in  front  of  the  premises  owned  by  the  defendants  since  the  year 
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1878.  Plaintiff  now  proposes  to  erect  and  maintain  two  stairways  in 
connection  with  two  stations  now  in  use  on  the  east  and  west  side  of 
the  Bowery  and  Houston  street,  for  the  purpose  of  affording  means 
of  approadi  and  exit  for  the  passengers.  The  traffic  at  the  stations 
referred  to  is  so  great  that  the  present  stairways  are  not  sufficient. 
There  appears  to  be  no  question  that  the  improvements  contemplated 
are  necessary ;  but  the  defendants  question  the  authority  of  the  plain- 
tiff. It  has  been  held  that  the  term  "railroad  corporation,"  as  used  in 
General  Railroad  Act,  Laws  1890,  p.  1083,  c.  565,  §  4,  includes  elevated 
railroads,  and  that  such  elevated  railroads  have  power  to  acquire  lands 
as  may  be  necessarv  for  its  maintenance  and  accommodation. 

Plaintiff  is  entided  to  a  decree.    Submit  decree  and  findings  upon 
notice. 


(56  M18C.  Bep.  S70.) 

HOLLAND  T.  GROTB  et  al. 

(Sninreme  Oourt,  Special  Term,  New  Yotk  County.    November,  1907.) 

L  PUEADine— AsaWKB— GOHOLUSIONS. 

It  la  no  defense  to  an  equitable  action  to  allege  that  plaintiff  bas  an 
adequate  remedy  at  law ;  it  being  a  conclusion  only. 

Z  hntaAXiov  of  Aonons— Pucadiro. 

In  an  equitable  action,  an  answer  alleging  that  the  cause  of  action  waa 
barred  because  suit  was  not  commenced  within  10  years  after  the  cause 
of  action  accrued  is  insnflScient,  where  the  complaint  does  not  show  on 
Its  face  that  such  period  of  limitation  has  expired,  and  the  answer  does 
not  allege  facts  establlBhlng  such  expiration. 

IBd.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  88,  Limitation  of  Ac- 
tiona,  I  683.] 

8.  PZXADIHO — Deitubbkb. 

On  a  demurrer  to  an  answer,  the  court  may  determine  tlie  suffldency 
of  the  complaint. 

[Bd.  Note.— I\>r  cases  In  point,  see  Cent  Dig.  voL  88,  Pleading,  U  S40- 
042.] 

4.  Fravdvjxst  Oomvctakokb— AcnoH  to  Bst  Abidb— Plkading. 

Plaintiff  sued  to  set  aside  a  conyeyance  of  real  property  as  In  fraud  of 
creditors,  and  the  complaint  alleged  that  the  conveyance  was  without 
consideration  and  with  Intent  to  defraud  plaintiff's  assignor  and  other 
creditors  of  tbe  grantor,  all  with  the  knowledge  of  tbe  grantee.  Held  to 
aufllclently  allege  tbe  insolvency  of  tbe  grantor. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  24,  Fraudulent  Con- 
Teyances,  |  77S.] 

Action  by  James  H.  Holland  against  Augustus  H.  Grote  and  others. 
On  demurrer  to  answer.     Sustained. 

Otto  V.  Schmidt,  for  plaintiff. 
William  C.  Rosenberg,  for  defendants. 

BISCHOFF,  J.  This  is  a  judgment  creditor's  action  to  reach  the 
proceeds  of  the  sale  of  certain  real  property  conveyed  by  the  defend- 
ant judgment  debtor  to  his  oodefendant,  Ida  F.  Grote,  without  consid- 
eration, and  by  her  conveyed  to  an  innocent  purchaser.  The  defend- 
ant Ida  F.  Grote  interposes  three  separate  defenses,  to  each  of  which 
the  plaintiff  has  demurred  for  insufficiency  of  substance.    These  de- 
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fenses  are  that  the  complaint  does  not  state  facts  sufUdentlo  consti- 
tute a  cause  of  action,  that  the  plaintiff  has  an  adequate  and  oxnplete 
remedy  at  law,  and  that  the  cause  of  action  alleged  in  the  complaint 
"did  not  accrue  to  the  plaintiff  or  his  assignor  witlun  10  years  from  the 
commencement  of  this  action." 

The  question  of  the  sufficiency  of  the  complaint,  while  it  cannot  prop- 
erly be  raised  by  a  defense,  so  styled,  is  involved  in  the  detennmation 
of  this  demurrer  to  the  answer,  under  the  familiar  rule  that  a  demurrer 
reaches  the  first  bad  pleading.  The  remaining  defenses,  however,  are 
quite  dearly  insufficient;  and  the  demurrer  must  be  sustained,  unless 
it  is  to  be  held  that,  because  of  some  insufficiency  of  statement  in  the 
complaint,  the  demurrer  to  the  answer  is  to  be  overruled  as  a  whole. 
The  defense  that  the  plaintiff  has  an  adequate  remedy  at  law  amount* 
to  a  conclusion  merely ;  and,  in  view  of  the  averments  of  the  complaint, 
there  can  be  no  question  that  the  character  of  the  action  is  equitable,  if 
any  cause  of  action  at  all  exists.  The  cause  of  action  being  purely 
equitable  in  its  nature,  a  defense  that  the  plaintiff  has  an  adequate 
remedy  at  law  is  insufficient,  and  its  insufficiency  is  properly  to  be 
raised  by  demurrer,  as  was  held  in  Edmonds  v.  Stem,  89  App.  Div. 
639,  85  N.  Y.Supp.  665.  See,  also.  Golden  v.  Health  Dept,  21  App. 
Div.  420, 47  N.  Y.  Supp.  623 ;  Olivella  v.  New  York  &  H.  R.  R.  Co.,  51 
App.  Div.  612,  64  N.  Y.  Supp.  1145;  Id.,  31  Misc.  Rep.  203,  64  N.  Y. 
Supp.  1086. 

The  further  defense  to  the  effect  that  the  cause  of  action  is  barred 
because  suit  was  not  commenced  within  10  years  after  the  cause  of  ac- 
tion accrued  is  insufficient,  because  the  effect  of  such  a  defense  is  sim- 
ply to  invite  the  court's  scrutiny  of  the  complaint  to  determine  whether, 
upon  the  face  of  the  pleading,  the  asserted  cause  of  action  is  open  t<y 
the  defense  of  the  statute  of  limitations,  in  view  of  the  allegations  as 
to  the  accruing  of  that  cause  of  action.  If,  from  the  allegations  of 
the  complaint,  it  appears  that  the  defense  of  tfie  statute  of  limitations  is 
insufficient  as  a  matter  of  necessity,  a  demurrer  to  the  defense  will  lie; 
the  mere  statement  of  the  defense  being  no  more  than  the  averment 
of  legal  conclusion.  Gray  Lithograph  Co.  v.  American  W.  T.  D.  Co., 
44  Misc.  Rep:  206,  88  N.  Y.  Supp.  857.  Here  the  complaint  allies 
the  issuance  of  execution  on  the  7th  day  of  June,  1907,  and  its  return 
unsatisfied  on  the  26th  day  of  the  same  month.  The  cause  of  action 
accrued  at  the  time  when  an  execution  issued  upon  the  judgment  was 
returned  unsatisfied  (Weaver  v.  Haviland,  142  N.  Y.  534,  37  N.  E. 
641,  40  Am.  St.  Rep.  631 ;  Baker  v.  Potts,  73  App.  Div.  31,  76  N.  Y. 
Supp.  406),  and  tlie  plaintiff  had  six  years  from  that  date  within  which 
to  commence  his  action  (Code  Civ.  Proc.  §  382,  subd.  5 ;  Weaver  v. 
Haviland,  supra).  AVhile  the  judgment  was  obtained  in  the  year  1888, 
die  plaintiff  was  not  required  to  allege  the  fact  that  leave  of  court  had 
been  obtained  prior  to  the  issuance  of  the  latter  execution;  since  the 
defect,  if  any,  is  one  which  should  be  corrected  upon  motion.  Ault- 
man  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54,  69,  57  N.  E.  168,  79  Am. 
St.  Rep.  565.  It  therefore  appears  from  the  face  of  the  complaint  that 
the  action  was  commenced  in  time,  and  if,  because  of  the  issuance  and 
return  unsatisfied  of  a  prior  execution,  which  is  not  referred  to  in  the 
complaint,  the  cause  of  action  accrued  within  some  period  anterior  to- 
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six  years  before  the  date  of  the  commencement  of  the  action,  the  neces- 
sary facts  should  be  set  up  by  the  defendant  to  support  the  plea  of  the 
statute  of  limitations. 

Upon  the  subject  of  the  sufficiency  of  the  complaint,  it  is  contended 
by  the  defendant  that  the  pleading  is  fatally  defective  because  of  the 
absence  of  an  averment  that  the  judgment  debtor  was  at  the  time  of 
the  conveyance  insolvent,  or  that  he  was  unable  to  pay  his  debts  at 
the  time  of  the  rendition  of  judgment.  Upon  this  point  it  suffices  to 
say  that  the  general  averment  in  the  complaint  to  the  effect  that  the 
transfer  was  made  without  consideration  and  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  grantor,  and  particularly  to 
defraud  this  plaintiff's  assignor,  all  of  which  was  with  the  knowledge 
of  the  grantee,  has  been  held  to  include  an  allegation  of  insolvency. 
Kain  v.  Larkin,  141  N.  Y.  144,  36  N.  E.  9.  The  reason  for  the  ruling, 
as  announced  in  the  case  cited,  was  stated  to  be  that  the  general  aver- 
ment of  an  intent  to  hinder,  delay,  and  defraud  includes  every  element 
of  a  fraudulent  transfer,  and  suffices  to  admit  proof  of  the  KCt  of  in- 
solvency and  of  such  other  evidentiary  facts  as  may  be  incidentally  in- 
volved, without  tiheir  express  averment 

The  demurrer  is  therefore  sustained,  with  costs,  with  leave  to  the 
defendant  to  amend  within  20  days  upon  pajmient  of  costs. 

Demurrer  sustained,  with  costs,  with  leave  to  defendant  to  amend 
within  20  days  upon  payment  of  costs. 


UNIVERSAL  CUTTBE  OO.  T.  BMDBN  et  aL 

(Supreme  Court,  Appellate  Term.    December  12,  1907.) 

L  Coiram— HimioiPAi.  Coinrrg— Pbocedubm— Appkai.— Pbwumptxows. 

Where  no  objection  appears  by  the  record  on  appeal  to  bave  been  made 
to  an  adlounuuent.of  a  case  by  the  Municipal  Court,  it  will  be  presamed 
tbat  sacb  adjouruuent  was  by  consent 

2.  Saks— TRANSFER  to  Anotheb  Distbiot. 

Tlie  only  authority  given  the  Municipal  Court  to  transfer  the  trial  of 
an  action  from  one  district  to  another,  except  on  consent  of  the  parties, 
is  where  the  district  In  which  the  action  1b  bronght  is  not  the  proper  dis- 
trict ;  and  the  application  for  such  transfer  most  be  made  upon  or  before 
the  joinder  of  issue. 

i.  Sahs— JnaiSDionoN. 

Where  a  municipal  court  had  Jurisdiction  of  the  matter  of  and  the  par- 
ties to  an  action,  which  should  have  been  tried  in  another  district  and 
defendant  voluatarlly  appeared,  and  an  adjournment  by  consent  was  had, 
and  no  objection  made  to  the  justice's  right  to  try  the  case,  jurisdiction 
to  proceed  with  the  action  was  conferred  upon  the  court,  and  the  justice 
erred  in  retransferrlng  the  action  to  the  original  district  when  the  par- 
ties aitpeared  before  him  on  the  day  set  for  trial. 

i.  ApFXAL — NonOB  or  Affeai,  —  Specification   op  Bbbobs  —  Irtkbixxtdtobt 
Pboceeoiiios. 

Where  the  Municipal  Court  erred  In  transferring  an  action  to  another 
district  and  defendant  raised  the  question  by  objection  when  the  case  was 
called  for  trial  In  such  district,  and  judgment  was  had  against  defendant 
and  he  appeals  from  the  judgment  alone,  without  specifying  in  his  notice 
of  appeal  the  order  of  transfer,  the  Appellate  Term,  on  account  of  bis  fall- 
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are  to  bo  specif,  Is  powerless  under  the  express  provision  of  Code  CIt. 
Proc.  i  1801,  to  review  such  order. 

S.  Samb— PUEADinO — ^Amendkent. 

It  Is  mandatory  uiron  tbe  Municipal  Court  to  allow  a  pleading  to  be 
amended  at  any  time,  If  substantial  Justice  will  be  promoted  thereby, 
even  though  the  amendment  change  the  entire  cause  of  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh  Dis- 
trict 

Action  by  the  Universal  Cutter  Company  against  Jacob  Emden  and 
another.  FnMn  a  judgment  for  plaintiff,  defendants  appeal.  Revers- 
ed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Joseph  Wilkenfeld,  for  appellants. 
L  A.  Lesser,  for  respondent. 

GILDERSLEEVE,  P.  J.  This  action  was  originally  begun  in  the 
Eleventh  District  Municipal  Court,  and  the  trial  commenced  in  that 
district  on  Mav  21,  1907.  It  was  adjourned  until  May  29th  for  com- 
pletion. On  that  day  the  defendants  were  not  able  to  proceed,  owing 
to  the  absence  of  the  defendants'  attorney,  and  a  judgment  in  favor 
of  the  plaintiff  was  rendered.  On  May  31,  1907,  the  defendants'  at- 
torney obtained  an  order  to  show  cause  why  his  alleged  default  should 
not  be  opened.  This  order  was  returnable  Tune  6th  before  a  justice 
other  than  the  one  before  whom  the  case  had  been  partially  tried.  This 
motion  was  granted,  and  an  order  entered  which  provided,  among  other 
things,  that  Sie  case  should  be  transferred  to  the  Twelfth  District  Mu- 
nicipal Court,  in  which  district  the  judge  before  whom  the  case  had 
been  partially  tried  was  then  sitting,  the  trial  there  to  be  completed. 
On  Jime  12,  1907,  the  case  came  up  in  the  Twelfth  District  Court,  and 
was  adjourned  to  June  21st.  On  this  last-named  day  the  parties 
appeared,  and  the  defendants  objected  to  proceeding  with  the  trial  in 
the  Twelfth  District,  claiming  that  the  court  had  no  jurisdiction  to  try 
the  case.  An  order  was  then  made  remanding  the  case  to  the  Eleventh 
District,  and  the  clerk  of  that  court  was  directed  to  place  the  case 
upon  the  call  calendar  for  June  26,  1907.  On  June  27,  1907,  the  case 
was  called  in  the  last-named  District  Court,  and  the  defendants  ob- 
jected to  its  being  tried  there,  upon  the  ground  that  the  court  had  lost 
jurisdiction.  The  several  motions  to  dismiss  were  denied,  and  the 
case  proceeded  to  trial  de  novo  before  the  justice  then  sitting  in  the 
Eleventh  District. 

The  action  was  brought  to  recover  the  amount  of  certain  installments 
alleged  to  be  due  on  the  purchase  price  of  a  cutting  machine  sold  by 
the  plaintiff  to  the  defendants.  The  pleading^  were  verified,  and  the 
defendants  set  up  as  separate  defenses  (1)  that  the  machine  was  taken 
by  them  on  trial,  to  be  returned  if  unsatisfactory,  and  that  after  such 
trial  it  proved  unfit,  and  that  it  was  returned  to  plaintiff ;  (2)  that,  if 
any  contract  or  agreement  of  sale  was  made,  it  was  obtained  by  means 
of  false  and  fraudulent  statements  made  by  the  plaintiff;  and  (3)  that 
the  plaintiff  was  a  foreign  corporation  doing  business  within  this  state 
without  having  obtained  the  certificate  required  by  law.  Upon  the 
trial  the  defendants  moved  to  amend  their  answer  by  setting  up  a 
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breach  of  warranty.  This  motion  was  denied,  and  the  defendants  ex- 
cepted. The  plaintiff  had  a  judgment,  and  the  defendants  appeal  from 
the  judgment  alone. 

The  appellants  urge  three  grounds  for  reversal:  (1)  That  the 
court  lost  jurisdiction  of  the  case  by  transferring  the  action  to  the 
Twelfth  District  without  the  defendants'  consent ;  (2)  that  the  plaintiff, 
being  a  foreign  corporation,  could  not  maintain  this  action  without 
first  obtaining  a  certificate  from  the  Secretary  of  State  permitting  it 
to  do  business  within  the  state;  and  (8)  that  Ihe  court  below  erred 
in  not  permitting  the  defendants  to  amend  their  answer. 

We  may  assume  that  the  Eleventh  District  was  the  proper  district 
in  which  tiie  case  should  be  tried,  and  that  without  tfie  consent  of  the 
defendants  it  could  not  be  transferred  to  another  district.  Neverthe- 
less the  defendants  appeared  in  the  Twelfth  District  on  the  day  fixed 
by  the  terms  of  the  order,  without  raising  any  objection,  and  the  case 
was  adjourned,  presumably  by  consent,  from  June  12th  to  June  21st. 
We  say  prestmiably  by  consent,  for  the  reason  that  no  objection  ap- 
pears in  tfie  record  as  having  been  made  to  such  adjournment,  and 
in  the  absence  of  af!irmative  proof  that  an  objecticm  was  made  it  will 
be  presumed  that  such  adjournment  was  by  consent.  Section  193, 
Municipal  Court  Act;  Wood  v.  Spofford,  29  Misc.  Rep.  357,  60  N.  Y. 
Sui^.  492;  Clemens  v.  Werner  Co.,  62  Misc.  Rep.  110,  101  N.  Y. 
Supp.  756.  The  Municipal  Court  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties  (Schiller  v.  Hardenburg,  52  Misc.  Rep.  482,  102 
N-  Y.  Supp.  629,  630),  and  the  voluntary  appearance  by  tiie  defend- 
ants on  June  12th  conferred  jurisdiction  upon  the  court  to  proceed 
with  the  action  (Berliner  v.  M.  Zimmermann  Co.,  54  Misc.  Rep.  246, 
104  N.  Y.  Supp.  407).  On  June  21st,  when  the  parties  again  appeared 
before  the  court,  the  trial  should  have  proceeded,  and  we  diink  that 
the  justice  erred  in  sending  the  case  again  to  the  Eleventh  District. 
In  the  case  of  Federal  Sign  Electric  Co.  v.  Bloyen,  63  Misc.  Rep.  294, 
103  N.  Y.  Supp.  205,  we  held  that'the  only  authority  given  to  the  Mu- 
nicipal Court  to  transfer  the  trial  of  an  action  from  one  district  to  an- 
other, except  on  consent  of  the  parties,  is  where  die  district  in  which 
the  action  is  brought  is  not  the  proper  district,  and  the  application  for 
sudi  transfer  must  be  made  upon  or  before  the  joinder  of  issue.  Sub- 
division 4,  §  26,  Municipal  Court  Act  (Laws  1902,  p.  1497,  c.  580). 

While  it  is  true,  that  in  the  case  at  bar  the  action  was  brought  in 
the  proper  district,  nevertheless  the  failure  to  object  to  the  case  being 
tried  in  the  Twelfth  District  on  June  12th  was  equivalent  to  a  consent, 
and  waived  any  question  of  the  right  of  the  justice  sitting  in  that  dis- 
trict to  proceed  with  the  trial,  which  he  should  have  done.  The  de- 
fendants herein  are  in  no  position,  however,  to  avail  themselves  of  this 
error.  It  is  true  that  they  raised  the  question  by  objection  when  the 
case  was  called  for  trial  in  the  Eleventh  District,  and  urged  that  the 
order  transferring  the  case  fr<Kn  the  Twelfth  District  was  invalid; 
but  that  alone  was  not  sufGcient.  The  appeal,  as  before  stated,  is  taken 
from  the  judgment  alone.  If  the  defendants  desired  to  have  had  the 
orders,  which  they  now  criticise,  reviewed  by  this  court  upon  appeal, 
they  should  have  so  specified  in  their  notice  of  appeal ;  and,  not  hav- 
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ing  done  so,  this  court  is  powerless  to  review  them.  Section  1301, 
Code  Civ.  Proc 

As  to  the  second  point  urged  by  .the  appellant,  the  evidence  does  not 
show  that  the  plaintiff  was  doing  business  within  this  state,  so  as  to 
require  a  certificate  before  it  could  maintain  an  action.  Vaughn  Ma- 
diine  Co.  v.  Lighthouse,  64  App.  Div.  188,  71  N.  Y.  Supp.  799 ;  Cum- 
mer Co.  v.  Insurance  Co.,  67  App.  Div.  151,  73  N.  Y.  Supp.  668.  We 
think,  however,  that  the  court  below  should  have  pennitted  the  de- 
fendants to  amend  their  answer.  It  has  been  held  that  it  is  mandatory 
to  allow  a  pleading  to  be  amended  at  any  time,  if  substantial  justice 
will  be  promoted.  King  v.  Dorman,  26  Misc.  Rep.  133,  55  N.  Y. 
Supp.  876 ;  Steinhardt  v.  Eisen  (Sup.)  84  N.  Y.  Supp.  232.  And  it 
is  no  objection  that  the  amendment  changes  the  entire  cause  of  ac- 
tion. Bunke  v.  N.  Y.  Tel.  Co.,  46  Misc.  Rep.  97,  91  N.  Y.  Supp.  390, 
affirmed  110  App.  Div.  241,  97  N.  Y.  Supp.  66,  affirmed  188  N.  Y. 
600,  81  N.  E.  1161. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  atude  the  event    All  concur. 


DUFFY  ▼.  MEYER. 
(Supreme  Court,  AinwIIate  Division,  First  Department    December  13,  1907.) 

L  BTiDinoB— Pasol  Bvidkncb— Wbitten  IitarBuicENT— Oomibaoiotioh. 

In  an  action  for  deceit  in  the  sale  of  certain  corporate  bonds  and 
stock,  an  InBtrnment  reciting  tliat  defendant  had  received  friHn  plaintiff 
flO.OOO  on  account  of  ttie  price  of  20  allotmeatB  of  atodc  and  bonds  of  a 
certain  company,  each  allotment  coneistlng  of  1  bond  and  20  ahares  of 
stock  of  said  company,  was  a  mere  receipt,  and  not  a  contract,  and  de- 
fendant was  entitled  to  contradict  It  by  parol. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  20,  Bvldoiice;  H  182»- 
1842.1 

a.  Sahb— Scopx  or  Rttlb. 

The  rule  that  parol  evidence  is  inadmissible  to  contradict  a  written 
contract  is  inapplicable  In  an  action  for  deceit  In  indndng  plaintiff  to 
enter  into  a  contract  by  false  representations  and  fraud. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  20,  Bvidence^  U  2006- 
2020.] 

Appeal  from  Trial  Term. 

Action  by  Joseph  A.  Duffy  against  Arthur  L.  Meyer.  Motion  for 
a  new  trial  by  defendant  on  exceptions  ordered  to  be  heard  in  the  first 
instance  by  tifie  Appellate  Division,  and  appeal  from  an  order  granting 
an  additional  allowance.    Motion  granted.   Order  reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN. 
lAUGHLIN,  HOUGHTON,  and  LAMBERT,  JJ. 

Abraham  Benedict,  for  appellant 
Edward  W.  S.  Johnston,  for  respondent 

LAMBERT,  J.  The  complaint  alleges  as  a  cause  of  action  that  the 
defendant,  with  intent  to  cheat  and  defraud  the  plaintiff,  falsely  and 
fraudulentiy  represented  to  this  plaintiff  that  the  North  American  Lum- 
ber &  Pulp  Company  was  a  corporation  duly  organized  under  the  laws 
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of  New  Jersey;  that  it  had  property  of  the  value  of  its  capital  stock, 
and  that  the  company  had  issued  bonds  secured  by  a  mortgage  covering 
its  property,  and  that  said  bonds  were  valid  existing  obligations  of  said 
company,  and  were  reasonably  worth  the  face  value  thereof,  and  that 
the  said  defendant  then  had  in  his  possession  20  allotments  of  stock  and 
bonds  of  said  North  American  Lumber  &  Pulp  Company,  each  al- 
lotment consisting  of  1  bond  and  20  shares  of  stock  of  said  company, 
each  bond  being  of  the  par  value  of  $1,000  and  each  share  of  stock 
of  the  par  value  of  $100;  that  acting  and  relying  upon  such  false 
and  fraudulent  representations  of  the  defendant  the  plaintiff  paid  $10,- 
000  upon  the  purchase  price  of  said  bonds  and  stocks ;  that  the  repre- 
sentations were  false,  and  the  other  allegations  necessary  to  a  cause 
of  action  for  the  fraud,  the  defendant  never  being  able  to  deliver 
the  said  bonds  and  stocks.  For  a  second  cause  of  action  the  plain- 
tiff alleges  the  payment  of  the  same  $10,000  on  account  of  the  pur- 
chase of  the  same  stocks  and  bonds,  and  a  refusal  of  the  defendant 
to  repay  the  same  on  demand,  and  his  theory  is  that  the  defendant 
thus  converted  the  money. 

In  the  disposition  of  this  case  it  is  not  material  to  consider  whether 
this  last  cause  of  action  was  one  in  tort  or  on  contract ;  for  the  court, 
by  directing  a  verdict  on  both  causes  of  action,  and  the  judgment  being 
in  accord  with  such  direction,  it  is  clear  that  there  must  Ix  a  reversal 
of  the  same.  Upon  the  trial  of  the  action  the  defendant  offered  to 
prove  a  series  of  facts  relating  to  the  transaction  between  the  parties, 
which,  if  believed,  would  negative,  or  tend  .to  negative,  the  plaintiff's 
theory  of  fraud ;  but  all  of  this  evidence,  notwithstanding  the  plaintiff's 
theory  of  fraud,  was  excluded  on  the  ground  that  a  certain  receipt 
given  by  the  defendant  to  the  plaintiff  constituted  such  a  written  con- 
tract as  could  not  be  varied  by  parol  evidence.  The  receipt  is  as  fol- 
lows ' 

"New  York,  March  27,  1902. 

"This  l8  to  certify  that  I  have  this  day  received  from  Joseph  A.  Duffy  ten 
thooaand  dollars  on  account  of  the  purchase  price  of  twenty  allotments  of  the 
stock  and  bonds  of  the  North  American  Lumber  ft  Pulp  Ck>mpaii7,  each  allot- 
ment consisting  of  one  bond  and  twenty  shares  of  stock  of  said  company, 
which  said  allotments  are  deposited  with  me  subject  to  the  payment  of  ths 
balance  of  the  purchase  price  thereof  of  ten  thousand  doUan  with  interest" 

This  receipt  was  signed  by  the  defendant  only,  and  it  seems  to  us 
clear  that  this  is  not  such  a  mutual  contract  as  is  contemplated  by  the 
rule  under  which  the  defendant's  evidence  was  excluded.  It  does  not 
bind  the  plaintiff  to  do  anything.  It  does  not  pretend  to  be  an  agree- 
ment between  the  parties.  It  is  purely  and  simply  a  receipt  for  a  sum 
of  money  on  account,  and  in  an  action  based  upon  tort  it  would  be  a 
strange  rule  if  the  plaintiff  could  be  permitted  to  hide  behind  this  re- 
ceipt and  prevent  the  defendant  from  showing  a  state  of  facts  which, 
if  believed,  might  constitute  a  complete  defense.  There  is  no  fraud 
alleged  in  reference  to  this  receipt.  The  evidence  offered  by  the  defend- 
ant tended  to  show  that  the  name  of  the  company  was  inadvertently 
inserted  in  the  receipt,  and  that  the  plaintiff  was  fully  aware  of  the 
exact  transaction  which  was  contemplated,  and  which  the  defendant 
was  at  all  times  prepared  to  perform.  Fraud  is  never  to  be  presumed. 
107  N.Y.S.-43 
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It  must  be  proved,  and,  where  there  is  a  charge  of  fraud  in  relation  to 
a  transaction,  evidence  relating  to  the  transaction,  and  which  has  a 
tendency  to  show  that  it  is  free  from  fraudulent  intent,  is  clearly  com- 
petent, even  though  it  should  vary  the  language  of  a  more  formal  con- 
tract than  the  one  now  before  the  court. 

The  rule  relied  upon  by  the  court  below  would  probably  be  applica- 
ble to  an  action  upon  a  contract,  because  it  is  conclusively  presumed 
that  the  parties  expressed  their  intention  in  the  writing;  but  it  has 
no  application  in  an  action  where  the  plaintiff  charges  fraud  in  the 
procuring  of  the  contract.  That  is  an  issue  going  to  the  integrity  of 
the  party.  It  is  quasi  criminal,  and  he  has  a  right  to  go  to  tihe  jurj' 
upon  the  question  of  fraud,  after  all  of  the  facts  connected  with  the 
transaction  have  been  placed  in  evidence.  If  there  was  no  fraud  in 
the  representations,  or  by  concealment  of  facts  on  the  part  of  the  de- 
fendant, prior  to  the  giving  of  this  receipt,  then  there  is  nothing  fraud- 
ulent in  the  transaction,  and  it  was  proper  to  show  that  the  plaintiflf,  in 
taking  the  receipt,  understood  that  he  was  not  to  have  the  particular 
stock  mentioned,  but  another  stock  having  relation  to  this  company. 
The  rule  is  that  the  jury  is  to  determine,  as  a  question  of  fact,  whether 
there  has  been  any  representations  or  concealment  of  facts  by  the 
party  charged  with  the  fraud,  and  whether  the  representations  were 
false  and  relied  upon  as  an  inducing  element  of  the  fraud  alleged  and 
relied  upon.  14  Am.  &  Eng.  Ency.  of  Law,  206 ;  Bigler  v.  Atkins, 
7  N.  Y.  St.  Rep.  235,  239,  affirmed  on  opinion  below  118  N.  Y.  671, 
23  N.  E.  1146.  In  the  case  cited  the  court  say  that,  before  the  plain- 
tiff could  recover  against  the  defendant,  the  law  required  the — 
"further  fact  to  be  eBtablished  that  the  defendant  knew  the  representations 
to  be  nntrathful,  or  at  least  that  be  did  not  Icnow  them  to  be  trnthfnl,  and  that 
they  were  made  with  intent  to  deceive  the  plaintiff,  and  in  that  manner  in- 
duced him  to  purchase  the  ship  when  be  would  not  have  done  so  if  the  troth 
bad  been  known  to  or  dlscoyered  by  him." 

It  follows  that  the  transactions  had  by  the  parties  relating  to  the 
sale  and  purchase  of  the  stock  mentioned  was  the  subject  of  both  ma- 
terial and  competent  evidence,  and  that  it  was  reversible  error  to  ex- 
clude it  over  the  objection  and  exception  of  the  defendant.  The  ex- 
ceptions should  be  sustained,  and  the  motion  for  a  new  trial  granted, 
with  costs  to  defendant  to  abide  the  event  This  disposes  of  the  order 
granting  an  extra  allowance. 

The  order  should  therefore  be  reversed. 

McLaughlin  and  laughlin,  jj.,  concur.  Patterson, 

p.  J.,  concurs  in  result. 

HOUGHTQN,  J.  (concurring).  The  first  cause  of  action  alleged 
is  for  fraud  and  deceit,  and  the  second  for  conversion  by  refusal  to 
repay  the  $10,000  which  plaintiff  had  been  induced  to  part  with  by  de- 
fendant's alleged  fraud.  Both  causes  of  action,  therefore,  are  in  tort, 
and  the  rule  that  a  written  contract  cannot  be  varied  by  parol  evidence 
has  no  application.  The  action  is  not  upon  the  contract  itself,  but  for 
a  wrong  perpetrated  against  plaintiff.  The  contract  is  evidence  of 
that  wrong,  and  very  cogent  evidence;   and  the  defendant  may,  and 
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probably  will,  have  great  difficulty  in  inducing  a  jury  to  believe  that 
bonds  other  than  tiie  ones  stated  in  the  writing  were  to  bis  delivered. 
But  nevertheless  he  has  the  right  to  make  proof  of  that  character. 
False  representations  may  be  verbal,  or  they  may  be  in  writing.  The 
fact  that  they  are  reduced  to  writing  does  not  conclude  the  person 
who  signs  the  writing  from  provir^  that  the  representations  were 
modified  by  parol,  or  that  wholly  diflferent  representations  were  made 
and  relied  upon  by  the  party  who  claims  to  have  been  defrauded. 
The  writing  is  evidence  of  a  highly  probative  kind,-  but  it  is  not 
conclusive. 
For  these  reasons,  I  concur  in  the  result 


(56  Ml8C.  Rep.  608.) 

RICHMAN  T.  BONBWUR. 

(Supreme  Court,  Appellate  Term.    December  12,  190T.) 

L  OoT7si»— MninciPAi.  CJoustb— MonoR— CJobts— Tnot  fob  Patmkht. 

On  February  15th  an  order,  based  upon  an  affidavit  and  order  to  sbow 
cause,  was  made  opening  defendant's  default,  upon  the  ground  of  excusable 
n^lect,  on  condition  tbat  he  deposit  the  amount  of  the  Judgment  in  court 
on  or  before  February  15th,  and  pay  plaintiff  $10  costs,  and  setting  the 
case  for  trial  on  March  7th.  The  amount  of  the  judgment  was  paid  into 
conrt  on  February  15th,  but  the  costs  imposed  were  not  paid.  On  Febru- 
ary Idtti,  without  any  change  In  conditions,  another  order  was  entered, 
which  did  not  vacate  the  order  of  February  15th,  but  stated  tbat  the  mo- 
tion to  open  the  default  was  granted  upon  payment  of  $10  costs  and  de- 
positlns  the  amount  of  the  Judgment  with  the  clerk  of  the  court,  the  costs 
and  deposit  to  be  made  on  or  before  February  ISth;  otherwise,  denied, 
with  $10  costs.  An  order  of  February  20th  directed  the  clerk  to  pay  over 
$60.68  "now  on  deposit  with  him"  to  plaintHTs  attorney.  Defendant's  mo- 
tion to  vacate  the  orders  of  February  10th  and  20th,  and  to  open  his  default, 
was  denied.  It  appeared  that  his  attorney  was  present  on  March  7th, 
the  time  fixed  for  the  trial  by  the  order  of  February  15th,  and  for  the  first 
time  learned  that  the  order  of  February  19th  had  been  entered,  and  that 
defendant's  deposit  had  been  paid  over  to  plaintiff;  and  It  also  appear- 
ed that  no  notice  of  application  for  the  order  of  February  10th,  nor  no- 
tice of  its  entry,  had  been  served  upon  him.  Held  that,  since  the  order 
of  February  15th  did  not  require  that  the  costs  should  be  paid  on  tbat 
date,  defendant's  attorn^  had  at  least  a  reasonable  time  after  service 
upon  blm  of  a  copy  thereof  and  notice  of  Its  entry  in  which  to  pay  them. 

2l  Sjljcb— OpEmRS  DEFAtn.T— Payment— STATinnBT  Provisions. 

The  effect  of  the  order  of  Febmary  15th,  accompanied  by  the  deposit 
of  the  amonnt  of  the  Judgment  in  court,  was  to  vacate  the  Judgment  al- 
ready given ;  and,  that  order  not  being  vacated  by  the  order  of  February 
lOtb,  ttie  direction  to  pay  the  money  on  deposit  to  plaintiff's  attorney 
was  unauthorized,  since  under  the  express  provisions  of  Municipal  Court 
Act,  liBWB  1902,  p.  1563,  c.  580,  i  256,  the  court  may,  as  a  condition  for 
(^ening  a  default,  require  defendant  to  deposit  the  amonnt  of  the  Judg- 
ment Into  court,  and  the  amount  must  remain  on  deposit  until  plaintUTs 
rl^t  thereto  has  ripened  into  a  Judgment. 

S.  SAJO— JUDOliXNT— DErAVLT— VAOATINa  DEFAinCT. 

Since  the  default  was  opened  by  the  order  of  Febmary  15th  on  the 
ground  of  excusable  neglect,  and  the  same  conditions  existed  when  the 
order  of  February  19th  was  made,  it  was  error  to  deny  defendant's  last 
motion  to  vacate  the  orders  of  February  10th  and  20th,  and  open  his  de- 
fault. 
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4.  SAMB— Col^rB— rAlLUMB  TO  Pat. 

Defendant's  failure  t»  pay  the  $10  coBts  was  not  ground  for  depriving 
blm  of  his  day  In  conrt,  since  tbe  costs  imposed  and  unpaid  could  be  in- 
cluded in  the  judgment  for  plaintiff,  if  he  were  successful. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Charles  Richman  against  Solomon  Bonewur.  Frcwn  or- 
ders denying  a  motion  to  open  his  default,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Herman  J.  Rubenstein,  for  appellant 
Samuel  Rosenberg,  for  respondent 

GILDERSLEEVE,  P.  J.  The  defendant  appeals  from  two  orders 
of  the  Municipal  Court  denying  his  motion  to  open  his  default,  the 
facts  relative  to  which  are  as  follows:  On  February  15,  1907,  an  or- 
der was  made,  based  upon  an  affidavit  and  order  to  show  cause,  open- 
ing the  default  of  the  defendant  herein  upon  the  ground  that  such  de- 
fault was  caused  by  "excusable  neglect,"  upon  condition  "that  the  de- 
fendant deposit  the  amount  of  the  judgment  in  the  court  on  or  before 
February  15,  1907,  and  pay  to  the  plaintiff  the  sum  of  $10  costs,"  and 
the  case  was  by  said  order  set  down  for  trial  on  March  7,  1907.  On 
February  19,  1907,  four  days  after  the  making  of  this  order,  another 
order  was  entered  which  contained  the  following  recital: 

"Ordered  that  the  said  motion  to  open  the  default  is  hereby  granted,  upon 
the  payment  by  the  defendant  of  the  sum  of  |10  costs,  and  the  defenckuit  to 
deposit  the  amount  of  the  Judgment  herein  with  the  cleric  of  this  court.  The 
■aid  costs  and  the  said  deposit  to  be  made  on  or  before  the  16th  day  of  Febru- 
aiy,  1907 ;  otherwise,  denied,  with  $10  costs." 

This  last  order  appears  to  have  been  based  upon  an  affidavit,  made 
by  the  plaintiff's  attorney,  to  the  effect  that  on  the  11th  day  of  Febru- 
ary 1907,  a  motion  was  made  by  the  defendant  to  open  his  default 
which  motion  was  granted  upon  the  payment  of  $10  costs  to  the  plain- 
tiff and  the  deposit  by  the  defendant  with  the  clerk  of  the  amount  of 
the  judgment  on  or  before  February  15,  1907,  and  that  on  the  last- 
mentioned  day  the  defendant  did  deposit  the  amount  of  the  judgment 
but  had  not  paid  the  $10  costs  imposed,  and  therefore  the  plaintiff 
asked  that  the  defendant's  motion  be  denied.  At  the  foot  of  this  or- 
der is  another  order,  dated  February  20,  1907,  directing  the  derk  of 
th*  court  to  pay  over  the  sum  of  $G0.68  "now  on  deposit  with  him" 
to  the  plaintiff's  attorney.  The  defendant's  attorney  promptly  obtain- 
ed an  order  to  show  cause  why  the  order  of  February  19th  and  the 
order  directing  the  clerk  to  turn  over  the  amount  on  deposit  should 
not  be  vacated,  and  why  the  action  should  not  be  restored  to  the  cal- 
endar, and  the  default  of  the  defendant  be  opened.  This  motion  was 
denied. 

In  the  affidavit  used  by  the  defendant's  attorney  on  the  last  motion 
he  testified  that  he  appeared  on  March  7,  1907,  the  time  fixed  for  the 
trial  of  the  action  by  the  order  of  February  15tih,  and  then  learned  for 
the  first  time  that  the  order  of  February  19th  had  been  entered,  and 
that  the  money  deposited  by  the  defendant  had  been  paid  to  the  plain- 
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tiff's  attorney.  He  further  testified  that  no  notice  of  an  application 
ior  the  order  of  February  19th,  nor  notice  of  its  entry,  had  ever  been 
given  or  served  upon  him;  and  this  is  not  disputed  by  plaintiff.  It 
will  be  observed  that  the  order  of  February  15th,  although  it  required 
the  deposit  of  the  amount  of  the  judgment  on  that  day,  it  did  not  re- 
quire th&t  the  costs  should  be  paid  on  February  15th,  and  the  defend- 
ant's attorney  had,  in  the  absence  of  any  direction  in  the  order,  at 
least  a  reasonable  time  after  service  upon  him  of  a  copy  thereof  and 
notice  of  its  entry  in  which  to  pay  said  costs.  The  order  of  February 
15th  was  not  vacated  by  the  order  of  February  19th,  and  this  last 
order  was  made  without  notice,  and  contained  provisions  impossible 
to  be  complied  with.  Those  provisions  required  the  defendant's  at- 
torney to  deposit  the  amount  of  the  judgment  and  costs  on  February 
15th,  four  days  prior  to  the  making  of  the  order,  and  it  set  the  case 
down  for  trial  on  February  27,  1907,  although  the  case  had  already 
been  set  down  for  trial  on  March  7,  1907,  by  the  order  of  February 
15th. 

The  effect  of  the  order  of  February  15th,  accompanied  by  the  deposit 
of  the  amount  of  the  judgment  into  court,  was  to  vacate  the  judgement 
already  entered.  That  the  plaintiff's  attorney  and  the  court  so  reg^ard- 
ed  it  is  evidenced  by  the  fact  that  the  order  of  February  19th  fixed 
a  day  for  trial,  and  if  the  judgment  still  remained  in  force  another 
trial  would  be  unnecessary.  That  being  so,  the  direction  to  pay  the 
money  on  deposit  to  the  plaintiff's  attorney  was  wholly  unauthor- 
ized. Section  356  of  the  Municipal  Court  act  (Laws  1902,  p.  1563, 
c.  580)  provides  that  the  court  may,  as  a  condition  for  opening  a  de- 
fault, require  the  defendant  to  deposit  the  amount  of  the  judgment 
into  court;  but  that  amount,  however,  must  remain  on  deposit  with 
the  clerk  until  the  right  of  the  plaintiff  thereto  has  ripened  into  a 
judgment,  and  its  payment  to  the  plaintiff's  attorney  prior  to  that 
time  cannot  legally  be  directed  by  the  court.  Not  the  slightest  reason 
is  shown  for  a  denial  of  defendant's  last  motion  to  vacate  the  order  of 
February  19th  and  to  permit  him  to  have  his  day  in  court  The  court 
had  previously  opened  the  default  by  its  order  of  February  15th  on 
the  ground  of  "excusable  neglect,"  and  so  far  as  appears  the  same  WMi- 
diticMi  of  affairs  existed  when  the  order  of  February  19th  was  made. 

The  reason  given  by  the  court  below,  that  the  defense  of  usury  in- 
terposed by  an  indorser  did  not  require  a  disturbance  of  the  judgment, 
is  not  sustained  by  the  record.  The  pleadings  seem  to  have  been  oral, 
and  indorsed  upon  the  summons  is  the  following:  "G.  D.  B.  of  P. 
Pajrment."  If  those  characters  mean  anything,  the  defense  would 
seem  to  have  been  a  general  denial  and  payment;  and  so  far  as  2^ 
pears  by  the  record  there  is  no  defense  of  usury.  Even  if  the  defend- 
ant had  absolutely  refused  to  pay  the  $10  costs  imposed,  he  could  not 
have  been  deprived  of  his  day  in  court  The  costs  imposed  and  un- 
paid oould  be  included  in  the  judgment  in  favor  of  the  plaintiff,  if 
successful.  Farber  v.  Flauman,  30  Misc.  Rep.  627,  62  N.  Y.  Supp. 
784;  Fallon  v.  Crodcchia,  52  Misc.  Rep.  503,  102  N.  Y.  Supp.  541, 
543. 

Orders  reversed,  and  new  trial  ordered,  with  costs  to  appellant  All 
ccmcur. 
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(56  Misc.  Rep.  681.) 

SIDQBL  et  aL  r.  DUBINSKT  et  aL 

(Snpreme  Oonrt,  Appellate  Term.    November  14,  1907.) 

1.  Ootnm— MuNioiFAi.  COxtbts— Affeai>-Reoobi>— Evidihok— Doouuentb. 

In  an  action  in  the  Mnnldpal  Court  on  a  note  against  the  maker  and 
Indorser,  plaintiffs  offered  In  evidence  the  note  and  rested,  whereupon  the 
Indoraer  moved  to  dismiss  on  the  ground  that  plaintiffs  had  failed  to 
prove  notice  of  protest  to  the  indorser,  which  motlcm  was  denied.  In 
the  record  on  appeal  by  the  Indorser  there  was  a  notice  of  protest  issned 
by  a  notary  public  in  due  form,  and  on  the  ba(^  of  the  same  appeared 
"PlflS  Ex.  1,"  with  initials.  There  was  nothing  in  the  minutes  to  show 
that  the  exhibit  marked  as  evidence  was  introduced.  Held,  that  the  no- 
tice of  protest  so  martced  would  not  be  held  to  be  a  part  of  the  record,  fnr- 
nisblng  proof  that  notice  of  protest  was  duly  {^ven  the  indorser. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Er- 
ror, f  2318.] 

2.  Bills  anu  Notks— Bvidencb— Notici:  or  Pbotbst. 

Failure  to  prove  notice  of  protest  to  an  Indorser  is  fatal  to  reoovoy 
against  the  indorser. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  7,  Bills  and  Notes, 
H  996-1050.] 

8.  Bakx— Notice  or  Pbotbst— Diligence  in  Sebvice. 

Under  the  express  provisions  of  Negotiable  Instruments  Law,  Laws 
1897,  p.  741,  c.  612,  |  174,  if  notice  of  protest  is  given  by  mail,  it  must 
be  deposited  In  the  post  office  in  time  to  reach  the  indorser  <hi  the  day  fol- 
lowing, where  the  parties  reside  in  the  same  city. 

4.  S4MB— BVIDKNOB— PBESUUFTION   OF  DHJGBNOK. 

The  presumption  of  due  diligence  In  the  service  of  a  notice  of  protest 
may  be  rebutted,  whether  or  not  an  affidavit  has  been  served  under  Code 
Olv.  Proc.  §  923,  providing  that  nnless  an  Indorser,  with  bis  answer,  or 
within  ten  days  after  the  service  thereof,  serves  an  affidavit  that  he  has 
not  received  notice,  the  certificate  of  a  notary  public  of  the  presentment 
by  him  for  acceptance  or  payment,  or  of  the  protest  for  nonacceptance 
or  nonpayment  or  of  the  service  of  notice  thereof,  is  presumptive  evldoice 
of  the  facts  certified. 

5.  Sauk— SuTFiciENCv. 

Evidence  In  an  action  on  a  note  held  not  to  show  the  giving  of  notice 
of  protest  to  an  indorser  In  a  manner  sufflclait  to  charge  her. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  7,  Bills  and  Notes, 
ii  1840-1846.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Jacob  Siegel  and  another  against  Dora  Dubinsky  and 
Morris  D.  Dubinsky.  Judgment  for  plaintiffs,  and  Dora  Dubinsky 
aweals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  FITZGERALD  and 
GOFF.JJ. 

Henry  M.  Flateau,  for  appellant 
Samuel  Fine,  for  respondents. 

PER  CURIAM,  This  action  was  brought  upon  a  promissory  note 
made  by  one  Morris  Dubinsky  to  the  order  of  the  plaintiff,  and  in- 
dorsed by  the  defendant  Dora  Dubinsky.  Dora  Dubmsky,  the  indor- 
ser, alone  defended.  The  complaint  alleged  the  maturing  of  the  note, 
the  presentation  for  and  refusal  of  payment,  the  protesting  of  the 
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same,  and  duly  giving  of  notice  of  protest  to  the  defendant  Dora  Dub- 
insky.  This  allegation  was  denied,  and  the  issue  in  the  case  was  sole- 
ly whether  the  notice  of  protest  had  been  properly  given.  At  the 
opening  of  the  trial  the  plaintiffs'  attorney  said  : 

"Tbe  signature  of  the  promissory  note  is  admitted,  and  I  offer  tbe  note  In 
evidence  and  rest    Note  marked  'Plaintiffs'  Exhibit  1.' " 

The  defendant  thereupon  moved  to  dismiss  the  complaint  upon  the 
ground  that  the  plaintiffs  had  failed  to  prove  their  case,  and  had  fail- 
ed to  prove  that  notice  of  protest  was  duly  g^iven  to  the  indorser.  This 
motion  was  denied,  and  exception  taken  thereto  by  the  defendant  It 
will  be  seen  that,  although  the  attention  of  the  plaintiffs'  attorney  was 
specially  called  to  his  omission  to  prove  the  giving  of  a  notice  of  pro- 
test, he  made  no  effort  to  supply  the  defect. 

There  is  in  the  record  a  notice  of  protest,  issued  by  a  notary  public 
in  due  form,  etc.,  and  upon  the  back  of  the  same,  written  in  pencil, 
appears  the  words:  "Plffs  Ex.  1.  L.  W.  H." — and  we  are  asked  to 
hold  that  this  certificate,  so  marked,  is  a  part  of  the  record,  and  fur- 
nishes the  necessary  proof  showing  that  a  notice  of  protest  was  duly 
given  to  the  defendant  This  would  be  adopting  a  practice  dangerous 
in  the  extreme.  It  is  well  known  that  the  records  from  the  Municipal 
Courts  are  on  file  in  the  office  of  the  clerk  of  the  Appellate  Term  for 
several  days  prior  to  the  time  of  the  hearing,  and  that  all  interested 
parties  must,  in  order  to  ascertain  if  the  same  is  correct  and  to  pre- 
pare for  the  argument  thereon,  have  access  to  them  during  certain 
hours  of  each  day.  Unless,  therefore,  the  minutes  taken  upon  the  trial 
dearly  show  that  exhibits,  seiemingly  properly  marked  as  evidence, 
are  actually  offered  as  sudi  in  open  court  and  by  the  court  directed 
to  be  so  marked,  missing  links  in  evidence  might  be  surreptitiously 
supplied  and  much  evil  ensue.  We  do  not  wish  to  be  understood  as 
intimating  that  this  was  done  in  the  case  at  bar.  On  the  contrary,  we 
believe  that  the  plaintiffs'  attorney  inadvertently  omitted  to  formally 
offer  the  notice  of  protest  in  evidence  and  have  it  marked  and  so  ap- 
pear in  the  minutes.  This  omission,  however,  would  warrant  the  di- 
recticm  of  a  new  trial. 

Aside  from  this,  there  is  another  equally  fatal  defect  in  the  plain- 
tiffs' proof.  There  is  no  evidence  that  a  notice  of  protest  was  ever 
sent  in  any  way  to  the  defendant  indorser  by  any  person  other  than 
the  notary.  Assuming  lliat  his  notice  of  protest  is  in  evidence,  that 
notice  simply  shows,  not  that  it  was  mailed  by  him  to  any  address  of 
the  defendant,  but  was  mailed  to  her  in  care  of  the  plaintiffs.  There 
is  no  evidence  in  the  case  from  which  it  could  be  presumed  that  the  de- 
fendant was  at  the  plaintiffs'  residence  or  at  their  address,  nor  does 
the  notice  omtain  the  reputed  residence  of  the  defendant.  The  de- 
fendant, it  is  true,  did  receive  a  notice  of  protest,  mailed  two  days  after 
the  note  became  due  and  received  by  her  three  days  thereafter,  and 
any  presumption  that  the  notary  used  due  diligence  in  obtaining  the 
proper  address  of  the  defendant  and  mailing  thereto  a  notice  of  pro- 
test is  overcome  by  this  proof.  If  the  plaintiffs,  upon  receipt  from 
the  notary  of  tiie  notice  of  protest,  promptly  mailed  it  to  the  defend- 
ant, it  does  not  so  appear  in  the  testimony.    To  show  due  diligence 
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in  mailing  a  notice  of  protest,  it  must  be  shown  that,  if  service  is  made 
by  mail,  it  was  deposited  in  the  post  office  in  time  to  reach  the  indorser 
in  the  usual  course  on  the  day  following,  where  the  parties  reside  in 
the  same  city.  Section  174,  Negotiable  Instruments  Law  (Laws  1897, 
p.  741,  c.  612). 

The  presumption  of  due  diligence  may  be  rebutted,  without  regard 
as  to  whether  or  not  an  affidavit  under  section  923,  Code  of  Gvil  Pro- 
cedure, has  been  served.  Meise  v.  Newman,  76  Hun,  341,  27  N.  Y. 
Supp.  708.  That  section  simply  declares  that  in  the  absence  of  an 
affidavit  the  notice  of  protest  is  presumptive  evidence,  etc  The  testi- 
mony, as  it  is  recorded,  fails  to  show  the  giving  of  any  notice  of  pro- 
test to  the  defendant  in  a  manner  sufficient  to  nmke  her  legally  charge- 
able as  an  indorser.    Doubtless  this  can  be  given  upon  a  new  trial. 

Jud^nent  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


HAVANA  ELBCTTRIO  BY.  CO.  T.  GBNTRAL  TRUST  00.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Dlylsion,  First  Department    December  IS,  1907.) 

MOBTOAOES— OonSTBUOIlOR— TBUSTEES  IN  TBT7ST  DSKDS. 

Plaintiff,  haying  two  mortgagee  on  its  property,  executed  to  defendant 
as  trustee  a  consolidated  mortgage,  greater  In  amount  than  the  sum  of 
the  other  two,  and  providing  that  a  certain  amount  of  the  bonds  secnred 
thereby  should  be  reserved  by  defendant  to  retire  the  first  mortgage 
bonds  when  called  for  by  plaintiff,  and  that  defendant  should  hold  such 
retired  first  mortgage  bonds  as  a  further  security  for  the  payment  of  the 
consolidated  mortgage  bonds  until  all  the  first  mortgage  bonds  were 
either  paid  or  presented  to  It  whereupon  the  first  mortgage  should  be 
satisfied  of  record,  and  any  of  the  reserved  consolidated  mortgage  bonds 
remaining  delivered  to  plalntlfT.  Held,  that  plaintiff  was  not  entitled 
under  the  terms  of  the  consolidated  mortgage  to  demand  the  delivery 
of  consolldnted  mortgage  bonds  upon  the  surrender  of  first  mortgage 
bonds,  which  had  been  paid  and  canceled  under  a  sinking  fund  provision 
In  the  first  mortgage,  but  only  on  the  surrender  of  enforceable  first  mort- 
gage bonda 

Laughlin,  J.,  dissenting. 

Submission  of  controversy  by  the  Havana  Electric  Railway  Com- 
pany against  the  Central  Trust  Company  of  New  York.  Judgment 
for  defendant. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN. CLARKE,  and  SCOTT,  JJ. 

George  B.  Covington,  for  plaintiff. 

Arthur  H.  Van  Brunt,  for  defendant 

SCOTT,  J.  This  controversy,  submitted  upon  an  .agreed  case,  has 
regard  to  the  construction  to  be  given  to  certain  clauses  contained 
in  a  mortgage  executed  by  plaintiff  to  the  defendant  as  trustee.  The 
plaintiff  is  a  corporation  owning  certain  property  and  franchises  and 
operating  a  street  railway  in  the  city  of  Havana,  Cuba.  It  has  exe- 
cuted three  mortgages  upon  its  property  and  franchises  to  secure 
three  issues  of  bonds.  The  first  mortgage,  to  secure  an  issue  of  $5,000,- 
000  of  bonds,  was  given  to  the  United  States  Mortgage  &  Trust  Corn- 
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pany  as  trusteie  on  July  20,  1899.  The  second,  to  secure  an  issue  of 
$1,000,000  of  bonds,  was  given  to  the  Morton  Trust  Company  as 
trustee  on  November  13,  1900.  The  third,  concerning  which  this 
controversy  has  arisen,  to  secure  $10,000,000  of  bonds,  was  given 
to  the  present  defendant  as  trustee  on  May  10,  1902.  This  last  mort- 
gage, known  as  the  "consolidated  or  refunding  mortgage"  (and 
hereafter  referred  to  as' the  "consolidated  mortgage"),  was  designed 
to  provide  for  refunding  the  first  and  second  mortgages,  and  to  pro- 
vide for  meeting  certain  other  outstanding  indebtedness  of  the  plain- 
tiflF,  and  to  furnish  funds  for  necessary  expenditures  by  the  company. 
The  seventh  article  of  the  consolidated  mortgage  specifies  the  vari- 
ous purposes  for  which  the  bonds  to  be  secured  by  it  are  to  be  issued, 
and  the  amount  of  such  bonds  to  be  issued  for  each  purpose.  Sub- 
division 2  of  that  article  deals  with  the  subject  of  refunding  the 
first  mortgage  bonds,  and  it  is  as  to  the  construction  of  that  sub- 
division that  we  are  now  called  upon  to  pass.  The  first  clause  of  that 
subdivision  reads  as  follows: 

"$5,260,000,  face  value,  of  the  bonds  secured  hereby,  shall  be  reserved  to  be 
ezecnted  from  time  to  time,  and  to  be  authenticated  by  the  trustee  when  and 
as  called  for  by  the  ^mpany,  and  used  only  for  the  purpose  of  exchange  for 
or  retirement  of,  the  present  outstanding  first  mortgage  bonds  of  the  company 
amounting  to  $5,000,000,  such  first  mortgage  bonds  bearing  date  July  20th, 
1880,  redeemable  at  $1,050  and  Interest  for  each  $1,000  face  value,  until  such 
first  mortgage  bonds  shall  be  paid,  and  tlie  mortgage  securing  the  same  can- 
celed." 

This  clause,  standing  by  itself,  merely  provides  for  the  reservation 
of  the  necessarv  numt«r  of  bonds  to  provide  for  the  exchange  for  or 
retirement  of  the  first  mortgage  bonds,  without  stating  how  such 
exchange  or  retirement  is  to  be  effected,  or  under  what  terms  or 
conditions  the  consolidated  bonds  are  to  be  executed  and  issued  to 
the  plainti€F.  The  details  are  furnished  by  the  succeeding  clauses  of 
the  subdivision  as  follows: 

"The  trustee  shall  authenticate  and  deliver  such  bonds  to  the  company,  for 
the  purpose  aforesaid,  In  the  following  manner:  The  trustee  shall  authen- 
ticate and  deliver  to  the  company  bonds  to  the  amount  of  $1,050,  face  value, 
for  each  $1,000  of  said  5  per  cent,  first  mortgage  bonds,  with  all  unmatured 
coupons  attached  that  the  company  may  present  to  it  *  *  *  The  trustee 
shall  Immediately  stamp  oa  the  first  mortgage  bonds  so  presented  to  It  the 
following:  This  bond  has  been  deposited  with  the  Central  Trust  C!ompany 
of  New  York,  trustee,  pursuant  to  the  provision  of  a  mortgage  or  deed  of  trust 
executed  to  it  by  the  Havana  Electric  Railway  Company,  bearing  date  the  10th 
day  of  May,  1002' — and  the  said  trustee  shall  hold  the  said  first  mortgage 
bonds  so  presented  to  It  as  a  further  security  for  the  payment  of  the  bonds 
hereby  secured  until  all  the  bonds  of  that  Issue  shall  be  presented  by  the  com- 
pany, or  until  the  same  shall  be  paid,  and  In  either  event  the  said  bonds  shall 
thereupon  be  canceled,  and  the  mortgage  securing  the  same  satisfied  of  record, 
and  upon  the  cancellation  of  said  mortgage  the  trustee  shall  authenticate  and 
deliver  to  the  company  any  of  said  $5,250,000  of  said  bonds  hereby  secured 
that  may  not  have  been  theretofore  authenticated  and  delivered." 

Provision  is  then  made  whereby,  if  the  company  shall  elect  to  call 
and  redeem  the  first  mortgage  bonds,  pursuant  to  a  provision  in  that 
mortgage,  and  shall  desire  to  anticipate  the  authentication  of  the 
consolidated  bonds,  it  may  do  so  by  paying  to  the  trustee  cash  at 
the  rate  of  $1,060  for  each  $1,000  of  bonds  called,  the  trustee  to 
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hold  and  use  the  money  to  meet  and  pay  the  called  bonds  when  pre- 
sented. This  particular  controversy  arises  over  the  presentation  by 
plaintiff  to  defendant  on  January  18,  1907,  of  $120,000,  face  value, 
of  first  mortgage  bonds,  which  had  been  paid  and  canceled  under  a 
sinking  fund  provision  in  the  first  mor1|;age,  and  the  refusal  of  de- 
fendant to  accept  the  canceled  bonds  so  presented,  and  to  authenti- 
cate  and  deliver  for  them  $126,000  of  consolidated  bonds.  The  sinking 
fund  provision  contained  in  the  first  mortgj^e,  and  above  referred  to, 
required  the  railway  company  to  pay  to  tHe  trustee  named  in  said 
mortgage  certain  sums  annually  to  be  applied  either  to  the  purchase 
of,  or  to  the  payment  and  redemption  of  said  first  mor^ge  bonds, 
and  in  either  case  it  was  provided  that  said  bonds  so  bought  or  paid 
should  "be  forthwith  canceled  by  the  trustee  and  surrendered  to  the 
company."  The  $120,000  of  bonds  presented  to  defendant  for  ex- 
change had  been  thus  canceled. 

The  plaintiff's  contention  is  that,  considering  the  scheme  of  re- 
funding as  a  whole,  and,  so  considering,  finding  that  it  was  a  part 
of  the  scheme  that  consolidated  bonds  should  be  substituted  for  first 
mortgage  bonds  as  the  latter  -for  any  reason  ceased  to  be  outstanding 
obligations  of  the  company,  the  intention  of  the  consolidated  mortgage 
would  be  carried  out  if  consolidated  bonds  were  to  be  issued  as  fast 
as  and  in  place  of  first  mortgage  bonds  that  tgr  the  operation  of  the 
sinking  fund  were  taken  up  and  canceled.  The  defendant,  on  the 
other  hand,  contends  that  its  dutief  and  obligations,  acting  as  trustee 
for  all  the  consolidated  bondholders,  are  limited  and  defined  by  the 
terms  of  the  mortgage  under  which  it  acts;  that,  if  there  be  any 
real  or  apparent  inconsistency  between  the  general  scheme  of  re- 
funding and  the  letter  of  the  refunding  or  consolidated  mor^fage, 
the  latter  must  control;  and  that  under  the  terms  of  that  mortgage 
it  is  not  permitted  to  issue  consolidated  bonds  in  exchange  for  can- 
celed first  mortgage  bonds,  but  only  for  live,  valid,  and  enforceable 
first  mortgage  bonds,  because  any  other  construction  would  defeat 
and  impair  to  some  extent  the  security  provided  by  the  mortgage 
for  the  holders  of  the  consolidated  bonds.  The  provisions  of  the 
consolidated  mortgage  from  which  we  have  already  quoted  at  length 
are  very  specific,  not  at  all  ambiguous,  and  appear  to  bear  out  the 
contention  of  the  defendant  Indeed,  iJiese  provisions  are  consistent 
only  with  an  intention  that  the  first  mortgage  bonds  to  be  delivered  to 
defendant  in  exchange  for  consolidated  bonds  shall  be  live,  valid, 
enforceable  bonds,  and  that  they  shall  remain  such  in  defendant's 
hands  until  the  entire  first  mortgage  issue  shall  have  been  exchanged 
or  paid  off.  They  are  to  be  held  by  the  trustee  "as  a  further  security 
for  the  payment  of  the  (consolidated)  bonds  hereby  secured."  It  is 
evident  that  a  paid  and  canceled  bond  could  furnish  no  "further  se- 
curity" to  the  holders  of  the  consolidated  bonds.  Except  as  an  evi- 
dence that  it  had  been  piid,  it  would  have  no  force  or  effect  what- 
ever. On  the  other  hand,  a  live  and  enforceable  bond  might  in  case 
of  foreclosure  afford  valuable  security  to  the  holders  of  bonds  se- 
cured by  a  third  mortgage,  in  allowing  them  to  participate  in  the 
lien  of  the  first  mortgage  to  a  greater  or  less  extent.  What  this 
additional  security  would  amount  to  we  cannot  tell;  but  whatever  it 
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would  be,  whether  great  or  small,  the  consolidated  bondholders  are 
entitled  by  their  contract  to  its  benefit. 

If  it  be  said  that  under  this  construction  new  bonds  cannot  be 
issued  in  place  of  first  mortgage  bonds  paid  off  and  canceled  under 
the  sinking  fund  clause,  the  ready  answer  is  that  this  very  contin- 
gency seems  to  have  been  foreseen  and  provided  for  by  the  consolidated 
mortgage.  The  surrendered  first  mortgage  bonds  are  to  be  held  as 
further  security  "until  all  the  bonds  of  that  issue  shall  be  presented 
by  the  company,  or  until  the  same  shall  be  paid,"  and  upon  the  can- 
cellation of  the  first  mortgage  following  upon  either  of  these  events 
the  trustee  is  to  deliver  any  of  said  authorized  issue  that  may  not 
have  ahready  been  authenticated  and  delivered.  The  plain  meaning 
of  tiiese  provisions  is  that  it  was  contemplated  that  some  live,  en- 
forceable first  mortgage  bonds  would  be  surrendered  and  exchanged 
for  consolidated  bonds;  that  other  first  mortgage  bonds  would  be 
paid  off  and  canceled,  but  not  exchanged,  so  Uiat,  when  all  the  first 
mortgage  bonds  had  been  either  exchanged  or  paid  off,  there  would 
remain  to  be  issued  consolidated  bonds  equivalent  in  amount  to  the 
first  mortgage  bonds  that  had  been  paid  off.  Furthermore,  the  pro- 
vision that  all  the  exchanged  first  mortgage  bonds  shall  be  held  until 
all  of  such  bonds  have  been  either  presented  for  exchange  or  paid, 
and  then  canceled,  is  quite  inconsistent  with  a  construction  which 
would  permit  bonds  already  canceled  to  be  presented  for  exchange. 
The  provisions  ior  exchanging  first  mortgage  bonds  for  consolidated 
bonds  to  which  we  have  referred  are  the  only  ones  contained  in  the 
mortgage  which  defines  the  defendant's  duties.  If  it  had  been  desired 
to  provide  that  consolidated  bonds  should  be  issued  in  place  of  first 
mortgage  bonds  paid  off  and  canceled  by  the  sinking  fund,  nothing 
would  have  been  easier  than  to  have  said  so.  The  consolidated  mort- 
gage does  not  say  so  in  terms,  nor  by  any  fair  construction  of  its 
language.  That  tfie  plaintiff  now  finds  that  it  has  assumed  an  oner- 
ous burden,  in  providing  for  the  security  of  its  consolidated  bond- 
holders, is  no  reason  why  these  holders  should  be  deprived  of  any 
part  of  the  security  secured  to  them  by  their  contract. 

We  are  therefore  of  the  opinion  that  this  controversy  must  be 
determined  in  favor  of  the  defendant,  and  that  it  is  entitled  to  a 
judgment  that  the  plaintiff  is  not  entitled,  under  the  terms  of  the 
consolidated  mortgage,  to  demand  the  authentication  and  delivery 
to  it  of  $126,000  of  consolidated  mortgage  bonds  upon  the  surrender 
to  defendant  of  $120,000  of  canceled  first  mortgage  bonds. 

PATTERSON,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  As  I  view  it,  the  contract  embodied 
in  the  consolidated  mortgage  is  ambiguous,  whether  it  be  construed 
as  claimed  by  the  plaintiff  or  as  claimed  by  the  defendant;  and  the 
proper  construction  is  to  be  ascertained  by  a  consideration  of  all  of 
its  provisions.  At  the  time  the  mortgage  was  made  the  entire  issue 
of  $5,000,000,  face  value,  first  mortgage  bonds,  was  outstanding,  and 
it  was  by  the  second  subdivision  of  the  seventh  article  of  the  con- 
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solidated  mortgage,  quoted  in  part  in  the  prevailing  opinion,  ex- 
pressly provided  that  consolidated  bonds  of  the  face  value  of  $5,- 
250,000,  should  be  reserved  "and  used  only  for  the  purpose  of  ex- 
change for  or  retirement  of"  the  then  outstanding  issue  of  first  mort- 
gage bonds.  It  was  further  therein  provided  tfiat  the  consolidated 
bonds  thus  reserved  were  to  be  executed  from  time  to  time  and  to 
be  authenticated  by  the  trustee  "when  and  as  called  for  by  the  com- 
pany." The  value  in  consolidated  bonds  at  which  the  outstanding 
issue  of  first  mortgage  bonds  was  to  be  redeemed  was  fixed  at  $1,050, 
face  value,  of  consolidated  bonds  for  each  $1,000,  face  value,  of 
first  mortgage  bonds,  which  would  make  the  entire  issue  of  out- 
standing first  mortgage  bonds  equal  the  issue  of  consolidated  bonds 
reversed  to  be  issued  in  exchange  for  or  retirement  thereof.  At  the 
time  the  parties  executed  the  consolidated  mortgage,  they  were  pre- 
sumably familiar  with  the  provisions  of  the  first  mortgage  under 
which  the  first  mortgage  bonds  were  issued.  That  mortgage  con- 
tained, in  clause  15  Siereof,  a  sinking  fund  provision  by  which  the 
plaintiff  obligated  itself  to  deposit  with  the  trustee  for  the  bond- 
holders on  the  1st  day  of  January,  1903,  and  annually  thereafter  un- 
til the  maturity  of  the  bonds,  the  sum  of  $33,000  and  an  additional 
sum  equal  to  tibe  interest  for  one  year  on  tiie  principal  of  the  bonds 
acquired  and  canceled  by  the  trustee  for  the  sinking  fund.  It  was 
provided  that  the  trustee  should  apply  the  sinking  fund  toward  the 
purchase  of  bonds  secured  thereby  at  the  rate  of  $1,050  per  bond, 
the  bonds  so  purchased  "to  be  forthwith  canceled  by  the  trustee  and 
surrendered  to  the  company,"  and  to  the  payment  and  redemption 
at  the  same  valuation  of  the  principal  and  interest  of  bonds  secured 
thereby  selected  for  retirement  as  therein  provided,  the  bonds  so 
purchased  and  redeemed  to  be  likewise  canceled  by  the  trustee  and 
surrendered  to  the  company.  It  was  further  provided  that  the  pay- 
ments required  to  be  made  by  the  company  to  the  trustee  on  account 
of  the  sinking  fund  might  be  made  in  bonds  on  the  basis  of  $1,050 
and  accrued  interest  per  bond,  and  that  bonds  thus  delivered  to  the 
trustee  by  the  company  in  fulfillment  of  the  sinking  fund  agreement 
should  likewise  be  canceled  and  surrendered  to  the  company. 

Now  the  parties  knew  that  it  was  inevitable  that  under  these  pro- 
visions of  the  first  mortgage  large  numbers  of  bonds  would  be  can- 
celed, and  yet,  as  has  been  seen,  they  expressly  provided  for  the 
exchange  of  the  entire  issue  of  first  mortgage  bonds  for  consolidated 
bonds.  This  indicates  that  it  was  not  intended  to  limit  the  exchange 
of  consoUdated  bonds  to  an  exchange  for  live  first  mortgage  bonds. 
In  view  of  the  great  number  of  canceled  first  mortgage  bonds  that 
would  naturally  be  in  the  hands  of  the  plaintiff  from  time  to  time, 
it  is,  I  think,  reasonable  to  infer  that,  if  the  general  unqualified  pro- 
visions for  the  exchange  at  the  instance  of  the  company  of  consolidated 
bonds  for  first  mortgage  bonds  was  to  be  limited  to  live  bonds,  a 
provision  to  that  effect  would  have  been  inserted.  The  majority  of 
the  court  infer  that  live  bonds  were  intended  merely  because  it  is 
provided  that  the  bonds  should  be  stamped  and  held  as  security,  and 
because,  moreover,  there  is  a  general  clause  that  after  all  of  the 
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first  mortgage  bonds  have  been  canceled  and  paid,  the  plaintiff  shall 
be  entitled  to  the  balance,  if  any,  of  the  issue  of  consolidated  bonds 
reserved  to  be  exchanged  for  first  mortgage  bonds.  I  am  of  opinion 
that  such  inference  does  not  fairly  follow  from  these  clauses  of  the 
mortgage.  It  was  intended,  of  course,  to  have  the  trustee  hold  un- 
canceled as  security  for  the  third  mortgage .  bondholders  any  first 
mortgage  bonds  received  in  exchange  for  consolidated  bonds,  which 
at  the  time  of  their  reception  by  the  trustee  were  live  securities ;  and 
so  the  provisions  for  stamping  them  and  for  holding  them  as  security 
were  incorporated.  It  is  of  no  significance,  I  think,  that  those  clauses 
were  not  expressly  limited  to  live  bonds;  for  the  parties  must  have 
understood  that  there  would  be  no  object  in  thus  stamping  canceled 
bonds  which  had  ceased  to  be  security,  and  that  they  could  not,  as 
against  the  holders  of  outstanding  first  mortgage  bonds,  by  any  dec- 
laration or  agreement  incorporated  in  the  third  mortgage,  revive  can- 
celed bonds  and'  give  them  force  and  effect  as  live  securities.  If  the 
parties  intended  that  the  plaintiff  was  to  hold  this  vast  amount  of 
canceled  first  mortgage  bonds  without  receiving  in  exchange  therefor 
consolidated  bonds,  and  was  to  be  compelled  to  maintain  the  two 
sinking  funds,  the  one  tinder  the  first  mortgage  and  the  other  under 
the  consolidated  mortgage,  what  is  quite  similar,  but  relates  to  the 
consolidated  bonds,  without  having  the  benefit  of  the  use  of  the 
consolidated  bonds,  to  which  concededly  it  will  be  entitled  after  the 
payment  of  the  first  mortgage,  until  the  time  of  such  payment,  then 
I  diink  they  would  have  incorporated  in  their  agreement  a  provision 
clearly  indicating  that  intent.  It  is  manifestly  the  duty  of  the  trustee 
to  safeguard  the  interests  of  the  consolidated  mortgage  bondholders. 
It  is  claimed  that  it  is  to  their  advantage  to  deprive  the  plaintiff 
of  the  right  to  the  use  of  the  consolidated  bonds  in  place  of  canceled 
first  mortgage  bonds  until  the  first  mortgage  is  paid  in  full.  It  is 
impossible  to  decide,  upon  this  record,  whether  that  be  so  or  not. 
We  only  know  that  such  a  construction  of  the  agreement  will  re- 
quire the  plaintiff  to  take  from  its  earnings  more  funds  and  appropriate 
the  same  to  the  maintenance  of  both  sinking  funds  than  if  it  be  per- 
mitted to  personally  exchange  canceled  bonds  for  consolidated  bonds; 
for,  if  it  were  permitted  to  receive  consolidated  bonds  in  exchange 
for  canceled  as  well  as  live  first  mortgage  bonds,  it  could  use  the  same 
under  the  provisions  of  the  consolidated  mortgage  sinking  fund 
clause  in  maintaining  that  sinking  fund,  or  could  negotiate  the  same 
and  realize  thereon,  which  would  enable  it  to  have  a  greater  working 
capital,  or  a  capital  that  would  enable  it  to  make  greater  improvements 
for  the  proper  development  of  its  lines.  Neither  the  first  nor  second 
mortgage  bondholders  could  be  affected  by  the  question  as  to  whether 
the  plaintiff  shall  be  permitted  at  this  time  to  exchange  the  canceled 
bonds  for  consolidated  bonds,  or  shall  be  required  to  wait  until  all 
first  mortgage  bonds  are  paid ;  and  the  only  possible  theory  upon  which 
the  consolidated  mortgage  bondholders  may  be  prejudiced  by  allowing 
the  exchange  at  this  time  is  in  the  event  of  a  foreclosure  before  the 
exchange  would  otherwise  be  made,  and  of  there  being  a  surplus  for 
distribution  among  the  consolidated  mortgage  bondholders,  but  in- 
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sufficient  to  pay  them  in  full,  in  which  case  there  would  be  a  greater 
number  of  consolidated  mortgage  bondholders  to  share  in  sudi  dis- 
tribution. I  doubt  if  this  possibility  of  injury  entered  into  the  minds 
of  the  contracting  parties,  and,  in  view  of  tfie  far  greater  injury  to 
the  plaintiff  by  being  deprived  of  the  present  use  of  the  bonds,  I  am 
of  opfnion  that  the  consolidated  mortgage  should  not  be  construed 
as  depriving  the  plaintiff  of  the  right  to  exchange  the  canceled  first 
mortgage  bonds  for  consolidated  bonds  until  after  the  payment  of  all 
outstanding  first  mortgage  bonds.  The  insertion  of  the  clause  in 
the  consolidated  mortgage  requiring  the  trustee  to  deliver  to  the 
plaintiff  any  unexchanged  consolidated  mortgage  bonds  reserved  to 
be  issued  in  exchange  for  first  mortgage  bonds  after  the  payment  and 
discharge  of  the  first  mortgage  is  explainable  upon  the  theory  that 
it  may  have  been  thought  that  some  of  the  canceled  first  mortgage 
bonds  be  lost  or  destroyed  so  that  an  exchange  could  not  be  made. 
For  these  reasons,  therefore,  I  think  the  plaintiff  should  have  judg- 
ment on  tiie  submission. 


liAINO  v.  PM/rON  WATB3R  WHEEL  CO. 
(Supreme  Court,  Ai^llate  Division,  First  Department    December  13,  1907.) 

1.  Sales— AoaEPTAiiOB—lNBFKonoit—WAivzB. 

A  mannfactnrer  fsold  goods  to  a  buyer,  wbo  resold  to  a  third  person  for 
use  in  a  foreign  country.  On  the  delivery  of  the  goods  an  employ^  of  the 
buyer  lnBi)ected  them  and  reported  that  they  were  defective.  An  agent 
of  the  manufacturer  stated  that  the  goods  were  all  right  and  requested 
that  they  be  shipped  to  the  foreign  country.  After  they  reached  the  for- 
eign country  the  third  person  rejected  them,  and  the  manufacturer  wrote 
to  the  buyer  that  the  goods  would  be  made  satisfactory  and  guaranteed 
such  results.  Held,  tliat  the  manufacturer  waived  acceptance  on  delivery, 
and  postponed  inspection  until  the  arrival  of  the  goods  in  the  foreign  conn- 
try,  and  was  estopped  from  claiming  that  his  implied  warranty  as  mann- 
facturer  did  not  survive  delivery. 

2.  Sake— Bbkaoh  or  Iicplikd  Wabrartt— Tkndkb  of  Ooods— EIstoffkl. 

A  seller,  who  waived  acceptance  on  delivery  to  the  buyer,  TeaeUlng  to  a 
third  person  for  use  in  a  foreign  country,  and  who  postponed  Inspection 
until  arrival  of  the  goods  in  the  foreign  country,  and  who  required  an 
actual  installation  of  the  goods  in  the  foreign  country  before  admitting 
that  a  proper  inspection  was  possible,  was  estopped  from  InslBtlng  on  a 
tender  back  of  the  goods,  on  the  buyer  demanding  damages  for  breach 
of  Implied  warrcmty. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  43,  Sales,  S  1227.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  T.  Laing  against  the  Pelton  Water  Wheel  Com- 
pany. From  a  judgment  for  plaintiff,  entered  on  the  report  of  a  ref- 
eree to  hear  and  determine,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Strauss  &  Anderson  (Frederick  E.  Anderson,  of  counsel),  for  ap- 
pellant. 

Simpson,  Werner  &  Cardozo  (Benjamin  N.  Cardozo,  of  counseQr 
for  respondent 
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CLARKE,  J.  This  is  an  action  on  an  assigned  claim  by  the  Car- 
roll-Porter Boiler  &  Tank  Company  to  the  plaintiff  to  recover  a 
balance  of  $9,369.28,  with  interest,  on  a  contract  for  the  manufacture 
and  sale  of  merchandise  consisting  of  riveted  steel  pipes  made  and 
delivered  by  the  plaintiff's  assignor  to  the  defendant  between  the  3d 
day  of  June,  1898,  and  the  28th  day  of  August,  1900.  The  defense  is 
the  breach  of  an  implied  warranty  that  the  pipe  in  question,  being  a 
manufactured  article,  should  be  merchantable  and  reasonably  adapted 
to  the  use  for  which  it  was  intended,  to  wit,  the  carrying  of  water 
under  high  pressure  for  the  purpose  of  furnishing  power  for  what  are 
known  as  hydro-electric  installations  in  the  republic  of  Mexico.  The 
defendant  in  its  answer  admits  the  sale  of  the  merchandise  in  question, 
but  sets  up,  as  and  by  way  of  offset  or  counterclaim,  that  the  defend- 
ant was  compelled  to  lay  out  and  expend  large  sums  of  money  on  the 
alteration  and  repair  of  the  pipe  and  its  accessories  in  order  to  make 
the  same,  as  far  as  possible,  answer  the  purpose  for  which  it  was 
intended,  and  in  replacing  large  portions  thereof  with  new  pipe  where 
the  pipe  was  so  imperfect  as  to  make  it  impossible  to  make  the  same 
water-tight;  that  the  said  defendant  was  thereby  greatly  hindered  and 
delayed  in  the  carrying  out  of  contracts  for  the  purpose  of  which  said 
pipe  and  accessories  had  been  ordered,  all  to  the  damage  of  the  de- 
fendant in  the  stun  of  $11,500,  which  said  sum  the  defendant  offsets 
and  counterclaims  against  the  alleged  cause  of  action  in  the  com- 
plaint set  forth. 

There  were  two  kinds  of  pipe  contracted  for — a  flanged  pipe  for 
the  bulk  of  the  installments,  and  a  slip-joint  pipe  for  an  installation 
knoAYn  as  the  "San  Miguel."  So  far  as  the  flanged  pipe  is  concerned 
we  are  satisfied  with  the  conclusion  of  the  learned  referee.  A  differ- 
ent question  is  presented  in  regard  to  the  slip-joint  pipe.  The  con- 
tract provides  that  the  pipe  should  be  delivered  f.  o.  b.  in  New  York, 
and  the  directions  were  to  deliver  on  lighters  alongside  the  ship.  The 
defendants  testified  that  they  sold  the  pipe  to  a  certain  Mexican  con- 
cern, and  delivery  to  it  was  made  by  the  transfer  of  the  bill  of  lading, 
so  that  delivery  to  the  defendants  and  delivery  by  them  to  their 
vendee  was  a  simultaneous  act.  Mr.  Doswell,  an  employe  of  the  de- 
fendant, sent  by  them  from  time  to  time  to  inspect  the  pipe,  examined 
the  pipe  for  the  San  Miguel  line  on  the  lighter  alongside  the  Southern 
Pacific  steamship  dock.  He  observed  that  the  slip  joints  were  not 
made  in  a  proper  manner,  that  the  plates  were  not  sheared  parallel 
with  the  rivets,  that  too  much  laip  was  left  on  them,  and  his  impres- 
sion was  that,  with  the  way  the  slip  joints  were  made,  it  would  not 
be  possible  to  make  a  tight  joint  of  the  pipe.  He  reported  the  con- 
dition of  the  pipe  to  Mr.  Kunze,  the  manager  of  the  defendant,  and 
subsequendy  made  a  second  inspection  with  Mr.  Ticer,  the  sales 
afent  of  the  plaintiff's  assignors.  Mr.  Kunze  testified  that,  when 
Ticer  returned  after  looking  at  the  pipe  with  Doswell : 

"He  said  that  Dotrwell  had  greatly  exaggerated  the  situation ;  that  the  pipe, 
wblle  It  was  a  rough  job,  was  all  right ;  to  go  ahead  and  ship  It  He  said  he 
was  confident  we  would  have  no  trouble.  *  *  *  I  said :  'Very  well ;  we 
will  do  so,  bat  if  there  Is  ai^  trouble  you  will  have  to  make  good.'    He  said 
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there  wonld  be  no  trouble.    'One  pipe  was  all  right.    He  reanested  me  to  go 
ahead  and  ship  the  pipe." 

Ticer  testified  that  he  received  a  letter  from  Kunze,  written  on 
September  13,  1899,  giving  him  Doswell's  report  on  the  pipe,  and 
thereafter  examined  it  himself.  Ticer  wrote  to  plaintiff's  assignors 
September  16,  1899,  in  regard  to  this  pipe: 

"This  pipe  Is  not  a  good  job  by  any  means.  *  *  *  I  mast  say  that  your 
Interests  will  suffer  greatly  if  yon  are  not  here  Monday  morning  to  examine 
this  pipe  before  shipment  I  feel  sure  that  many  claims  will  result  and  that 
Pelton  will  not  pay  you  in  full  for  this  Job  uatil  they  have  gotten  aettiflmoit 
out  of  their  customer." 

He  wrote  again  on  September  18th : 

"I  have  already  told  yon  the  condition  that  I  found  the  pipe  in  on  personal 
eramlnation  of  it  and  I  have  found  nothing  more  to  add.  I  hare  arranged 
with  Pelton  to  ship  It  forward,  and  when  it  reaches  destination  Mr.  Kunze 
will  be  down  there  himself,  and  if  the  work  Is  not  right  will  notiCir  yon,  and 
you  must  make  it  so,  or  he  will  be  obliged  to  do  It  at  your  expense.  •  *  • 
Now  that  is  all  that  there  is  in  Mr.  Eunze's  contention  in  the  matter,  and  he 
would  be  glad  to  have  the  pipe  go  through  without  any  trouble ;  but  if  it  does 
not  and  defective  workmanship  is  clearly  demonstrated,  what  can  he  do  bnt  to 
look  to  you  to  make  it  right?  Such  will  undoubtedly  l>e  his  course  of  action 
In  the  mattei:." 

It  seems  to  me  that,  taking  all  of  this  testimony  leather,  there 
was  a  waiver  of  acceptance  upon  delivery,  and  that  the  time  for  in- 
spection was  postponed  until  the  pipe  should  arrive  in  Mexico.  After 
it  reached  Mexico  there  were  renewed  complaints  of  the  condition  of 
this  pipe.  On  December  4,  1899,  Ticer  telegraphed ;  "Customer  re- 
jected 1474"— the  San  Miguel  job.  On  December  6,  1899,  plaintiff's 
assignor  wrote: 

"If  the  pipe  is  not  yet  in  position,  they  have  no  way  of  telling  what  the 
leaks  will  amount  to.  *  *  *  For  a  man  to  go  on  the  ground  as  their  Bup»- 
intendent  has  and  condemn  work  without  trying  it  is  not  very  great  proof  of 
his  supposed  experience." 

Thereafter  Mr.  Porter,  of  Carroll-Porter  Company,  plaintiff's  as- 
signor, went  personally  to  Mexico  with  an  employ^  and  worked  for 
some  time  installing  this  line.  While  he  was  there  plaintiff's  assignors 
wrote  to  defendant  January  6, 1900 : 

"There  is  no  question  in  our  mind  but  that  this  pipe  will  be  made  perfectly 
satisfactory,  and  we  can  guarantee  such  results.  Such  being  the  case,  coupled 
with  the  tact  that  we  are  making  shipmento  on  your  other  contracts  right 
along,  we  would  ask  that  you  as  early  as  possible  send  us,  if  not  settlement  for 
old  accounts,  an  amount  which  would  be  equivaloit" 

The  line  never  did  hold  water.  New  material  had  to  be  bought 
and  substituted  to  some  extent;  and  the  defendants,  in  making  the 
line  good,  expended  various  sums  of  money.  The  referee  has  found 
that  the  difference  between  the  value  of  the  San  Miguel  line  as  it 
was  and  as  it  would  have  been  if  said  defects  had  not  existed  was 
$1,121.02.  It  seems  to  me,  taking  all  the  facts  together,  that  the 
plaintiff's  assignors  waived  acceptance  upon  delivery  in  New  York, 
and  postponed  inspection,  and  insisted  upon  actual  installation  of  the 
line,  and  that  under  these  circumstances  they  are  estopped  from 
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claiming  that  the  implied  warranty  of  a  manufacturer  did  not  survive 
delivery  in  this  port  upon  the  lighter,  and  are  likewise  estopped  from 
insisting  upon  a  tender  back  of  the  pipe  line,  which  they  required 
should  be  actually  installed  in  Mexico  before  they  would  admit  that 
proper  inspection  was  possible. 

Under  the  facts  as  here  developed,  the  judgment  should  be  modified, 
by  reducing  the  amount  thereof  by  $1,121.02,  the  sum  found  by  the 
referee,  and,  as  so  modified,  affirmed,  without  costs  to  either  party. 
All  concur. 


(S7  Misc.  Rep.  10.) 

PBOPUB  «x  ml.  IiEHIGH  VALLEY  BY.  00.  T.  CITT  OF  BTTFrALO. 

PEOPLB  ex  rel.  BUFFATX)  CRBBK  B.  CX>.  t.  SAME. 

(Supreme  Court,  Trial  Term,  Erie  County.    December  17, 1907.) 

1.  MUNIdPAI.   GOBPOKATION— PtTBLIO    IlCPBOTEiailTB— SHIP    OAIIAIr-CORTBAOT 
— E3CECCT10N— TlM« . 

A  contract  involving  over  $25,000  for  the  dredging  of  the  Buffalo  ship 
canal  was  dra?m  September  27,  1906,  on  which  date  it  was  signed  and 
acknowledged  by  the  contractor.  The  contractor's  bond  was  executed 
on  the  same  day,  and  the  contract  was  approved  by  the  corporation  coun- 
sel on  the  following  day  by  the  comptroller  on  the  29tb,  and  by  the  bureau 
of  engineering  on  October  9,  1906.  Immediately  thereafter  the  contract- 
or began  the  work,  which  was  prosecuted  under  the  inspection  of  the  city's 
officers,  though  the  contract  was  not  signed  by  the  commissioner  of  pub- 
lic works  until  July  6,  1907.  An  assessmoit  roll  taxing  one-half  of  the 
cost  of  the  work  against  property  benefited  was  filed  February  25,  1007, 
and  confirmed  July  2d  followhig.  Held,  that  the  contract  was  premature- 
ly entered  into,  in  violation  of  Buffalo  City  Charter,  S  408,  providing  that 
no  contract  for  any  Improvement  costing  more  than  $500  shall  be  entereil 
into  until  the  assessment  therefor  shall  have  been  made,  confirmed,  and 
delivered  to  the  treasurer,  and  that  such  assessment  was,  therefore,  sub- 
ject to  attack  In  a  proper  proceeding. 

[JEJd.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  86,  Municipal  Cor^ 
poratlons,  S  1065.] 

2.  Sams— Bcvnw  of  AssxasMBira— Ckbtiobaxi— PBnnoif— Objkotions. 

Under  Code  Civ.  Proc.  S  2127,  providing  that  a  petition  for  certiorari 
"must  show  a  proper  case  for"  issuing  the  writ,  a  relator's  petition  to 
review  a  special  assessment,  alleging  that  It  was  Illegal,  Incorrect,  er- 
roneous, and  void,  because  it  was  not  made  In  compliance  with  the  stat- 
utes of  tbe  state,  nor  with  the  general  provisions  of  law  for  the  levy  of 
assessments  for  improvements  in  the  city  of  BufFalo,  was  insufficient  to 
raise  tbe  objection  that  the  contract  fbr  the  improvement  was  premature- 
ly entered  into  before  the  assessment  was  levied,  in  violation  of  Buffalo 
City  Charter,  S  408. 

S.  Same— PtTBUO  Ixpbo vkmrkts— A  BSESBimrrs— Bm  etits. 

Where  relators  owned  property  on  a  private  ship  canal,  which  was  con- 
nected with  a  public  canal  maintained  by  a  city,  relators'  property  was 
benefited  by  and  assessable  for  the  dredging  and  improvement  of  the  city 
canal,  though  it  bad  not  been  assessed  for  prior  similar  improvements. 

4.  Saicb— Fkont-Foot  Bulb. 

An  assessment  of  property  for  canal  Improvement  at  a  uniform  rate 
per  front  foot  was  not  objectionable,  in  the  absence  of  proof  that  the  bene- 
fits to  relators'  property  were  not  as  aasessed. 

[Ed.  Note. — For  cases  in  point,  see  Ca>t  Dig.  voL  86^  Municipal  Cor- 
porations, {{  1113-1116.] 

107N.Y.S.- 
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Certiorari  by  the  people,  on  the  relation  of  the  Buffalo  Creek  Rail- 
road Company,  and  by  tfie  people,  on  the  relation  of  the  Lehigh  Valley 
Railroad  Company,  against  the  city  of  Buffalo,  to  review  special  as- 
sessments levied  by  such  city  to  collect  one-half  of  the  expenses  of 
dredging  the  city's  ship  canal.    Writ  dismissed. 

Moot,  Sprague,  Brownell  &  Marcy,  for  Buffalo  Credc  R.  Co. 
Kenefick,  Cooke  &  Mitchell,  for  Lehigh  Valley  Ry.  Co. 
Louis  £.  Desbecker  and  S.  F.  Moran,  for  city  of  Buffala 

BROWN,  J.  Some  years  ago  the  city  ship  canal,  extending  from 
near  the  mouth  of  the  Buffalo  river  southeriy  to  the  private  canal  of  the 
Buffalo  Creek  Railroad  Company,  was  dredged  to  the  depth  of  23 
feet,  and  annually  thereafter  the  city  of  Buffalo  maintained  that  depth 
by  dredging  and  removing  the  annual  deposit  of  mud  and  silt  there- 
from, assessing  the  expense  thereof,  one-half  upon  the  assessable 
property  in  the  city  at  large  and  one-half  by  local  assessment  upon 
the  properties  bendSted  by  such  expenditure.  No  part  of  such  local 
assessment,  however,  has  heretofore  been  levied  upon  the  properties 
of  either  of  the  relators  herein.  On  May  7,  1906,  the  common  council 
of  the  city  of  Buffalo,  under  the  authority  of  the  provisions  of  the 
charter  empowering  it  to  put  and  maintain  in  navigable  condition 
the  city  ship  canal,  voted  that  it  intended  to  order  Ae  dredging  of 
the  canal  to  the  completed  contract  depth  for  the  maintenance  of  its 
channel  in  accordance  with  plans  and  specifications  which  were  then 
on  file  in  the  bureau  of  engineering.  On  June  11,  1906,  the  com- 
missioner of  public  works  reported  to  the  common  council  that  the 
lowest  bid  received  by  him  for  the  doing  of  the  work  was  that  of 
the  Buffalo  Dredging  Company,  at  29^^  cents  per  cubic  yard.  On 
July  30, 1906,  the  common  council  directed  the  commissioner  of  public 
works  to  contract  with  the  Buffalo  Dredging  Company  for  doing 
such  work  at  that  price;  and  on  said  July  30,  1906,  the  same  body 
ordered  the  board  of  assessors  to  spread  a  local  assessment  of  $12,500, 
being  one-half  of  contract  price  of  such  work,  upon  the  real  estate 
benefited  by  such  improvement  in  proportion  to  the  benefits  resulting 
therefrom.  In  pursuance  of  such  authority  the  board  of  assessors 
prepared  an  assessment  roll  in  which  the  property  of  the  relator  the 
Buffalo  Creek  Railroad  Company  was  assessed  at  the  sum  of  $1,114.- 
33,  and  the  property  of  the  relator  the  Lehigh  Valley  Railway  Com- 
pany was  assessed  at  the  sum  of  $1,952.14.  The  properties  of  the 
relators  upon  which  such  assessments  were  levied  abut  on  a  private 
ship  canal  constructed  and  optrated  by  them,  being  about  5,000 
feet  long  and  connecting  with  the  southern  end  of  the  city  ship  canal, 
of  approximately  of  the  same  width  and  depth.  These  abutting  prop- 
erties are  now  and  for  many  years  have  been  used  and  occupied  by 
the  relators  for  commercial  and  transportation  purposes  by  raijroad, 
dock,  and-  storage  facilities;  access  thereto  by  lake  vessels  and 
other  craft  from  the  Great  Lakes  and  the  Buffalo  harbor  being  solely 
had  through  the  water  way  of  the  city  known  as  the  "city  ship  canal." 
This  assessment  roll  was  on  February  25,  1907,  filed  in  the  office  of 
the  city   clerk.     The  relators  objected  to  their  assessments.     The 
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common  council  duly  confirmed  the  same.  On  July  2,  1907,  it  was 
delivered  to  the  comptroller,  who  gave  it  the  number  of  12,568,  and 
within  the  proper  time  the  relators  instituted  these  proceedings  to- 
test  its  validity.  The  writs  of  certiorari  were  issued  upon  the  peti- 
tions of  the  relators,  in  each  of  which  it  is  alleged : 

"That  said  aaseesnients  are  Illegal,  incorrect,  erroneous,  and  void,  for  the- 
reason  that  they  were  not  made  *  *  *  in  compliance  with  the  statutes  of 
the  state  of  New  York,  nor  in  compliance  with  the  general  or  special  provi- 
siooB  of  law  for  the  levying  of  assessments  for  required  improTements  In  tb« 
city  of  Bnffalo." 

It  is  also  alleged  that  the  assessments  are  illegal  because  the  prop- 
erties of  the  relators  are  assessed  at  greater  sums  than  the  benefits 
received,  that  the  assessments  are  unequal,  and  that  a  large  amount 
of  property  benefited  by  said  improvement  has  been  omitted  from 
the  assessment  roll.  The  return  of  the  defendant  denies  these  allega- 
tions, and  alleges  that  the  assessments  are  valid  and  legal. 

The  issues  Uius  raised  were  brought  on  for  trial  at  the  Erie  Septem- 
ber Equity  Term ;  trial  being  commenced  on  October  31, 1907,  and  caus- 
es submitted  on  November  26, 1907.  At  the  commencement  of  the  trial 
counsel  for  the  defendant  moved  to  dismiss  the  writs  upon  the  ground 
that  the  petitions  do  not  allege  that  assessment  roll  is  void  for  the 
reason  that  the  contract  to  do  the  work  of  dredging  was  entered 
into  before  the  roll  was  confirmed,  and  that,  if  the  relators  rely  upon 
that  groimd  for  alleging  the  invalidity  of  the  roll,  the  court  had  no 
jurisdiction  to  issue  the  writs,  and  the  trial  court  had  no  jurisdiction 
to  try  the  validity  of  the  rolls  upon  such  an  alleged  reason.  The 
relators  then  introduced  evidence  tending  to  establish  that  the  con- 
tract between  the  Buffalo  Dredging  Company  and  commissioner  of 
public  works  was  entered  into  on  the  27th  day  of  September,  1906; 
that  in  pursuance  of  that  contract  the  dredging  company  actually  did 
the  work  shortly  thereafter,  which  was  inspected  and  supervised  by- 
the  city  authorities,  and  all  work  was  completed  under  the  contract 
before  the  assessments  complained  of  were  made  and  confirmed  by  the 
common  council  on  July  2,  1907.  These  facts  were  claimed  by  the 
relators  to  be  admissible  under  the  allegations  of  their  petitions  above 
quoted,  and  that  they  establish  the  illegality  of  the  assessments  for 
die  reason  that  it  is  provided  by  section  408  of  defendant's  charter 
that  no  contract  for  any  improvement  costing  more  than  $500  shall 
be  entered  into  until  the  assessment  therefor  shall  have  been  made, 
confirmed,  and  rolls  delivered  to  the  treasurer.  The  receipt  of  these 
facts  in  evidence  was  objected  to  by  the  defendant  upon  the  ground 
that  the  petitions  did  not  allege  that  the  assessments  were  illegal  for 
any  such  reason,  that  no  grounds  of  invalidity  were  set  forth  in  the 
petition,  and  particularly  that  it  is  not  averred  in  the  petition  that  the 
asse^ment  roll  is  void  for  the  reason  that  the  contract  was  entered 
into  before  the  roll  was  confirmed.  The  evidence  relative  to  making 
the  contract  before  assessments  were  levied  was  received  upon  the 
statement  of  the  court  that  the  ruling  upon  its  admissibility  would  be 
disposed  of  upon  the  submission  of  the  case. 

While  it  is  true  that  the  commissioner  of  public  works  did  not  »»• 
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fact  sign  the  contract  until  July  6,  1907,  the  fact  is  that  the  contract 
was  drawn  and  dated  on  September  27, 1906,  signed  and  acknowledged 
by  the  dredging  company  on  that  date,  the  bond  of  the  dredging  com- 
pany for  faithful  performance  of  the  work  was  executed  September 
87,  1906,  contract  was  approved  by  the  corporation  counsel  of  the 
defendant  on  September  28,  1906,  approved  by  the  comptroller  of 
the  defendant  on  September  29,  1906,  and  also  approved  by  the  bureau 
of  engineering  of  the  defendant  on  October  9,  1906,  by  the  deputy 
engineer,  commissioner,  and  by  the  assistant  engineer,  and  immediately 
thereafter  the  dredging  company  began  the  work  of  such  dredging^, 
and  such  work  wa:s  prosecuted  tmder  the  inspection  of  the  proper 
officers  of  the  defendant  and  in  accordance  with  plans  and  specifica- 
tions prepared  by  the  bureau  of  engineering.  If  such  facts  constitute 
"the  entering  into  a  contract"  in  September,  1906,  it  is  certainly  es- 
tablished that  the  contract  was  made  in  violation  of  section  408  of 
the  defendant's  charter,  in  which  case  the  assessments  are  illegal, 
for  the  charter  specifically  forbids  entering  into  such  a  contract  until 
after  the  assessments  upon  property  benefited  by  such  work  are  com- 
pleted, confirmed,  and  delivered  to  the  treasurer. 

It  is  idle  to  argue  that  this  section  does  not  mean  precisely  what 
it  says.  Under  this  statute,  for  it  is  the  act  of  the  Legislature,  the 
city  of  Buffalo  cannot  levy  a  local  assessment  to  pay  expense  of 
making  an  improvement  in  the  water  ways  of  the  city  upon  property 
benefited  by  any  improvement  costing  more  than  $500  unless  such 
assessment  is  made,  confirmed,  and  delivered  to  the  treasurer  before 
the  city  becomes  boimd  by  contract  to  do  the  work  or  to  pay  for  the 
same.  There  is  not  a  suggestion  or  word  in  any  of  the  statutes  rela- 
tive to  the  Buffalo  river  improvements  to  which  my  attention  has 
been  called  that  relieves  an  assessment  levied  to  pay  one-half  of  the 
contract  price  of  the  expense  of  dredging  or  maintaining  the  navigable 
depth  of  the  water  ways  of  the  defendant  from  the  fatal  objection 
that  the  contract  was  made  before  such  an  assessment  was  levied, 
confirmed,  and  delivered  to  the  treasurer,  if  such  should  be  the  fact. 
Oiapter  666,  p.  1356,  of  the  Laws  of  1902,  provides  for  a  local  assess- 
ment to'pay  bonds  of  the  city  of  Buffalo.  Section  408  of  the  city 
charter  does  not  apply  to  such  an  assessment.  Chapter  527,  p.  1439, 
of  the  Laws  of  1906,  provides  for  a  local  assessment  to  pay  a  portion 
of  the  expense  of  making  the  improvements  therein  specified.  Sec- 
tion 408  of  the  city  charter  does  apply  to  such  an  assessment.  I 
have  been  referred  to  no  statute  providing  for  an  assessment  to 
pay  the  expense  of  dredging  the  city  ship  canal  that  dispenses  with 
a  compliance  of  the  procedure  specified  in  section  408  of  the  city 
charter.  An  assessment  to  pay  expense  of  any  improvement  costing 
more  than  $500,  made  after  a  contract  therefor  has  been  entered 
into,  would  undoubtedly  be  illegal,  and  could  successfully  be  defeated 
by  proper  proceedings. 

If  such  an  objection  had  been  properly  made  by  the  relators  in 
these  proceedings,  these  assessments  and  this  assessment  roll  must 
necessarily  have  been  held  to  be  void,  with  the  result  that  the  entire 
sun^  would  be  chargeable  to  the  general  fund.  The  relators  now  seek 
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to  avail  themselves  of  this  objection  under  the  averment  in  their 
petitions  that  the  assessment  is  void  for  the  reason  that  it  is  not 
made  "in  compliance  with  the  general  or  special  provisions  of  law  for 
the  levying"  of  such  assessment  Such  allegation  is  ineffective  to 
raise  the  objection  urged.  To  entitle  the  relators  to  the  writs  of 
certiorari  to  review  the  assessments  and  urge  their  illegality  for  the 
reasons  here  presented,  their  petitions  "must  show  a  proper  case  for 
the  issuing  of  the  writ."  Section  2127,  Code  of  Civil  Procedure. 
The  petition  is  tfie  relators'  pleading.  It  is  their  complaint.  It  must 
show  the  reasons  why  the  assessment  is  illegal.  To  say  that  it  is 
illegal  for  the  reason  that  it  does  not  comply  with  the  law  does  not 
state  any  reason  at  all.  What  law  has  been  violated,  and  in  what 
way  or  manner  does  the  assessment  fail  to  comply  with  it,  should 
have  been  stated.  To  all^e  that  the  assessment  is  illegal  for  the 
reason  that  it  does  not  comply  with  the  law  does  not  "show  a  proper 
case  for  the  issuing  of  the  writ."  Some  fact  or  reason  must  be  stated 
with  such  certainty  that,  if  such  fact  be  true,  a  judgment  by  default 
could  be  rendered  adjudicating  the  actual  existence  of  the  fact  as 
stated.  If  the  relators'  petition  alleged  that  the  assessments  were 
void  for  the  reason  that  such  assessment  was  not  made  before  the 
contract  for  the  work  was  entered  into,  a  fact  would  be  stated  and 
a  reason  given  showing  that  assessment  was  void  under  section  408 
of  the  defendant's  charter.  Such  an  allegation  having  been  omitted 
from  relators'  petitions,  it  clearly  appears  that  the  writs  were  not 
issued  on  that  ground,  and  the  evidence  relative  to  entering  into 
the  contract  with  the  Buffalo  Dredging  Company  before  assessments 
were  levied,  confirmed,  and  delivered  to  the  treasurer  was  inadmis- 
sible, should  not  have  been  received,  and  the  same  is  stricken  from  the 
record. 

The  allegation  of  the  petitions  that  the  assessment  roll  is  void  be- 
cause llie  assessments  are  unequal,  or  that  the  properties  of  the 
relators  are  assessed  at  greater  sums  than  the  benefits  received,  and 
that  properties  benefited  by  the  improvements  had  not  been  assessed, 
have  not  been  established  upon  the  trial.  It  very  clearly  appears 
that  the  only  means  the  relators  have  of  reaching  their  properties 
with  deep-water  craft  is  through  the  city  ship  canaL  Ine  board 
of  assessors  determined  that  the  properties  of  relators  were  benefited 
by  maintaining  the  depth  of  the  city  ship  canal  at  the  contract  depth 
of  23  feet,  and  no  satisfactory  evidence  has  been  offered  showing 
that  the  board  of  assessors  erred  in  making  such  determination.  The 
fact  that  such  assessment  had  not  been  made  upon  relators'  prop- 
erties for  annual  dredging  prior  to  1906  is  not  a  valid,  legal  objection 
to  Ae  assessments  for  1906  dredging.  While  it  is  true  that  assess- 
ment rolls  show  on  their  face  that  relators'  properties  on -their  private 
canals  were  assessed  at  a  uniform  rate  per  foot  canal  front,  yet  it 
does  not  appear  that  the  benefits  to  relators'  properties  are  not  pre- 
cisely as  assessed.  It  clearly  appears  that  every  foot  of  relators' 
properties  has  the  same  equal  advantage  of  and  privilege  for  shipping 
and  commercial  purposes,  and  that  the  benefits  derived  by  the  use 
of  the  city  ship  canal  are  identical  and  uniform.    None  of  the  reasons 
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for  which  the  court  condemn  the  per  foot  front  assessment  rule  have 
been  established. 

For  these  reasons,  the  writs  issued  at  the  instance  of  the  relators 
must  be  dismissed,  with  costs  to  the  defendant;  and  judgment  is 
accordingly  ordered. 

Let  findings  be  prepared. 


<122  App.  Dlv.  582.) 

MATTHEWS  v.  CARMAN. 

<Sapreme  Court,  Appellate  Division,  First  Department..  December  13,  1907.) 

1.  JirDoiaERTs— O&noKixATioN— BqiTiTT  Jubibdiotior. 

Equity  may  cancel  Jadgmeuts,  orders  or  decrees,  or  enjoin  their  en- 
forcement. In  T^bole  or  In  part,  for  fraud ;  but  the  Jurisdiction  will  only 
he  exercised  In  cases  of  necessity,  and  where  there  Is  no  adequate  remedy 
at  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  H  764- 
773,  836-840.] 

"2.  iRJUNOnoIf— BnJOiniNG   E^rIDBNCB— EX)UITT   JUBISDICnOR. 

Equity  may  enjoin  the  lntroducti<m  In  a  law  action  of  evidence  obtain- 
ed by  fraud  and  duress. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  27,  Injunction,  i  51.] 
&  JuDoicENT-^nsncKS  or  ihk  Peace— JuRisDicnon—NECBSsnT  of  Showiko 
JuBisDiOTioNAi.  Facts. 

A  Justice's  court  being  a  court  of  inferior  Juriisdlction,  Jurisdictional 
facts  essential  to  support  its  Judgment  must  appear  from  the  record,  and 
may  be  neither  supplied  nor  presumed  to  exist 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  voL  SO,  Judgment  {  39S.] 
4.  Lardlobd  and  Teraut— StnousT  Pbooeedino — Petttiow— Sufmoiehot. 

Under  Code  Civ.  Proc.  |  2285,  requiring  the  petition  in  a  summary  pro- 
ceeding to  recover  possession  of  land  to  descritw  the  premises  and  the  pe- 
titioner's Interest  therein,  an  avermeut  that  petitioner  was  the  "landlord" 
and  that  he  "leased"  the  premises  to  defendant  Insufflcloitly  shows  his 
interest,  and,  being  insufficient  to  give  the  court  Jurlsdictloa,  raidered 
void  all  proceedings  taken. 

8.  Saicb— Sbbvice  of  Pbeoept— Sttffioienot  of  Rbtubn. 

Code  Civ.  Proc.  i  2240,  subd.  1,  provides  for  persona!  sorlce  of  the 
precept  in  a  summary  proceeding  for  the  possession  of  land.  Subdivision 
2  provides  for  service  on  another  where  the  person  to  whom  the  precept 
is  directed  resides  in  the  city  where  the  property  Is  situated  and  is  abeent 
frram  his  dwelling  liouse.  Subdivision  3  provides  for  service  by  affixing 
a  copy  to  the  property  where  service  cannot  with  reasonable  dUlgmoe  be 
bad  under  subdivision  1  or  2.  Held,  that  a  return  reciting  that  the  con- 
stable was  unable  to  find  defendant  "or  any  one  on  the  property"  was  In- 
Bufflclent  to  sustain  service  by  affixing  a  copy  of  the  precept  to  the  prop- 
erty, for  failing  to  show  that  service  could  not  be  had  under  subdivision 
1  or  2,  and  hence  the  Justice  did  not  acquire  Jurisdiction  of  the  proceed- 
ing. 

6.  iRJUNonon— Void  Judicial  Obdsb  as  Evidbkcb— Riqht  to  Eitjoin. 

Where  an  order  for  petitioner  in  a  summary  proceeding  is  void  for  ju- 
risdictional defects,  the  defendant  may  not  enjoin  its  use  as  evidence  in  a 
law  action,  since  advantage  of  the  defects  may  be  talcen  when  the  order 
is  offered  in  evidence. 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  John  H.  Matthews  against  Richard  F.  Carman.     From 
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an  order  denying  his  motion  for  an  injunction,  plaintiff  appeals.    Af- 
firmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Eugene  Cohn,  for  appellant. 

J.  Campbell  Thompson,  for  respondent 

LAUGHLIN,  J.  This  is  a  suit  in  equity  to  have  a  final  order  in 
summary  proceedings  declared  null  and  void  and  to  enjoin  its  use, 
particularly  as  evidence  of  the  existence  of  the  relationship  of  land- 
lord and  tenant  between  defendant  and  plaintiff.  It  appears  that  on 
the  4th  day  of  April,  1906,  the  defendant  presented  a  duly  verified 
petition  to  a  justice  of  the  peace  of  the  town  of  Huntington,  county  of 
Suffolk,  N.  Y.,  alleging  that  he  was  the  "lessor"  of  certain  real 
property  therein  described,  situate  in  said  town ;  that  he  "leased"  it 
to  me  plaintiff  on  the  15th  day  of  February,  1905,  for  one  year  from 
the  1st  day  of  April  thereafter,  at  a  stated  rental,  payable  semiannual- 
ly on  the  1st  days  of  April  and  October;  that  the  plaintiff  entered 
into  possession  of  the  premises,  but  has  not  paid  the  rent,  payment  of 
which  was  personally  demanded  in  said  town ;  that  three  days'  notice 
in  writing,  requiring  in  the  alternative  the  payment  of  the  rent  or  pos- 
session of  the  premises,  was  duly  served  on  the  plaintff  on  the  22d  day 
of  March,  and  service  thereof  was  also  made  on  the  30th  day  of 
March,  1906,  by  attadiing  it  to  the  door  of  the  building  on  the  prem- 
ises, pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  "there 
being  no  person  to  whom  said  notice  could  6e  served  upon  or  deliv- 
ered to";  that  the  rent  had  not  been  paid,  nor  had  possession  been 
surrendered ;  and  that  plaintiff  held  over  and  continued  in  possession 
without  his  permission  after  such  default  in  the  payment  of  rent  and 
demand — ^and  prayed  for  a  final  order  to  remove  him.  A  precept  in 
due  form  was  issued,  returnable  on  the  30th  day  of  April,  1906.  It 
was  served  by  affixing  it  to  the  front  door  of  the  house;  the  return 
of  the  constable  showing  that  he  was  unable  to  find  the  plaintiff  or 
any  one  on  the  premises  u^n  whom  it  could  be  served.  The  plain- 
tiff failed  to  appear  at  the  time  the  wecept  was  returnable,  and  a  final 
order  and  warrant  were  issued.  The  defendant  thereafter  brought 
an  action  against  the  plaintiff  in  the  Supreme  Court  to  recover  the 
rent  and  for  the  value  of  certain  improvements  alleged  to  have  been 
made  on  the  demised  premises  at  the  request  of  the  plaintiff.  The 
plaintiff  had  no  notice  or  knowledge  of  the  dispossess  proceedings 
at  the  time,  and  did  not  learn  thereof  until  the  17th  day  of  May,  1907. 
He  then  brought  this  action  to  have  the  final  order  annulled  and 
to  enjoin  the  defendant  from  using  it  as  evidence,  upon  the  ground 
that  the  summary  proceeding  was  fraudulently  instituted  and  con- 
ducted, in  that  the  averments  in  the  complaint  that  plaintiff  rented  the 
premises  and  entered  into  possession  diereof  were  false,  and  that 
defendant  pretended  ignorance  of  the  whereabouts  of  the  plaintiff, 
who  resided  in  the  county  of  New  York  and  had  a  place  of  business 
in  the  city  of  New  York,  and  caused  substituted  service  of  the  pre- 
cept to  be  made. 
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The  plaintiff  concedes  that  he  had  an  understanding  with  the  de- 
fendant with  respect  to  renting  the  premises  after  certain  repairs 
should  be  made  thereto,  and  that  pursuant  thereto,  and  with  the  ex- 
pectation of  consummating  a  lease,  he  forwarded  certain  carriages  to 
the  premises,  which  were  delivered  into  the  custody  of  the  defendant. 
Courts  of  equity  possess  jurisdiction  to  cancel  judgments,  orders,  or 
decrees,  or  to  enjoin  their  enforcement  in  whole  or  in  part,  for  fraud ; 
but  this  jurisdiction  will  only  be  exercised  in  cases  of  necessity,  and 
where  there  is  no  adequate  remedy  at  law.  Huggins  v.  King,  3  Barb. 
616;  Farrington  v.  Bullard,  40  Barb.  513;  Dobson  v.  Pearce,  12 
N.  Y.  156,  62  Am.  Dec  152 ;  Richardson  v.  Trimble,  38  Hun,  409 ; 
Hinckley  v.  Miles,  16  Hun,  170;  Tracy  v.  Shannon,  3  N.  Y.  Supp. 
245;  Patterson  v.  Naehr,  6  N.  Y,  Supp.  513.  Equity  may  entertain 
jurisdiction  to  enjoin  the  introduction,  in  an  action  at  law,  of  evi- 
d^ce  obtained  by  fraud  and  duress.  22  Cyc.  p.  811 ;  Wells  v.  Bridge- 
port Hydraulic  Co.,  30  Conn.  316,  79  Am.  Dec.  250;  Callendar  v. 
Callender,  63  How.  Pr.  364. 

In  the  case  at  bar  the  plaintiff  claims  that  he  was  not  a  tenant  and 
was  never  in  possession,  and  therefore  the  only  possible  prejudice  that 
may  befall  him  in  consequence  of  the  stunmary  proceeding  is  the 
use  of  the  final  order  as  evidence  of  the  relationship  of  landlord  and 
tenant,  and  therefore  probable  prejudice  on  this  theory  is  the  only 
basis  for  equitable  relief.  If  the  final  order  be  not  open  to  collateral 
attack,  there  can  be  no  doubt  it  would  be  conclusive  on  that  question. 
Reich  V.  Cochrane,  161  N.  Y.  122,  46  N.  E.  367,  37  L.  R.  A.  806,  56 
Am.  St.  Rep.  607.  If  the  petition  gave  the  justice  jurisdiction  and 
the  service  was  in  conformity  to  the  requirements  of  the  Code  of 
Civil  Procedure  (section  2240),  although  tiie  final  order  was  granted 
on  substituted  service  and  by  default,  it  would  be  as  binding  and 
conclusive  as  if  the  plaintiff  had  appeared.  Mutual  Reserve  Fund 
Life  Association  v.  Cordero,  33  Misc.  Rep.  387,  67  N.  Y.  Supp.  464 ; 
McCotter  v.  Flinn,  30  Misc.  Rep.  119,  61  N.  Y.  Supp.  786 ;  Brown  v. 
Mayor,  66  N.  Y.  385 ;  Jarvis  v.  Dri^s,  69  N.  Y.  143 ;  Reich  v.  Coch- 
ran, 105  App.  Div.  542,  94  N.  Y.  Supp.  404.  It  is  unnecessary,  howev- 
er, to  decide  whether  the  grounds  upon  which  the  summary  proceedings 
are  attacked  go  to  the  jurisdiction  of  the  court  or  constitute  fraud, 
or  whether  they  are  of  such  a  nature  that  the  plaintiff,  without  bring- 
ing this  action,  could  diallenge  the  validity  of  the  final  order  collat- 
erally when  presented  as  evidence  against  him  in  the  action  for  rent; 
for  it  appears  from  the  petition  in  Sie  summaiy  proceedings,  a  copy 
of  which  is  set  forth  in  the  record,  that  the  justice  never  acquired 
jurisdiction,  and  that  therefore  the  final  order  is  a  nullity.  Being  a 
court  of  inferior  jurisdiction,  every  jurisdictional  fact  essential  to 
support  the  order  must  be  shown  by  the  record  and  may  neither  be 
supplied  nor  presumed  to  exist.  Black  on  Judgments,  §§  250,  278, 
280.  Section  2235  of  the  Code  of  Civil  Procedure  provides,  among 
other  things,  that  the  application  for  the  removal  of  a  person  in  pos- 
session of  real  property  may  be  made  by  the  landlord  or  lessor,  and 
that  fht  petition  must  describe  "the  premises  of  which  the  posses- 
sion is  claimed  and  the  interest  therein  of  the  petitk>ner  or  the  per- 
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son  whom  he  represents."  The  only  averment  in  the  petition  of  the 
petitioner's  interest  is  that  he  is  the  "landlord"  and  that  he  "leased" 
the  premises  to  the  plaintiff.  This  does  not  constitute  a  description 
of  the  petitioner's  interest  in  the  premises  as  required  by  the  Code 
of  Civil  Procedure  already  quoted,  and  it  was  insufficient  to  give  the 
court  jurisdiction,  and  renders  all  proceedings  taken  null  and  void. 
Schneider  v.  Leizman,  67  Hun,  561,  11  N.  Y.  Supp.  434;  Fuchs  v. 
Cohn,  19  N.  Y.  Supp,  236;  Cahill  v.  Wyand,  22  Civ.  Proc.  R.  271; 
Potter  v.  N.  Y.  Baptist  Missionary  Society,  23  Misc.  Rep.  671,  52 
N.  Y.  Supp.  294;  Ferber  v.  Apfel,  113  App.  Div.  720,  99  N.  Y. 
Supp.  215. 

Moreover,  service  of  the  precept  was  made  by  the  constable  under 
the  third  subdivision  of  section  2240  of  the  Code  of  Civil  Procedure, 
by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part  of  the  prop- 
erty, which  is  only  authorized  where  service  cannot  be  made  as  pre- 
scribed in  either  of  the  preceding  subdivisions  of  the  section ;  and  the 
return  does  not  show  that  service  could  not  have  been  made  as  pre- 
scribed in  subdivision  1  or  2  of  the  section.  The  return  does  not  show 
that  the  constable  was  unable  to  find  the  plaintiff  in  the  county  or 
that  plaintiff  had  no  residence  in  the  county.  Subdivision  I'of  said 
section  2240  provides  for  personal  service,  which  may  only  be  made 
in  the  county.  Beach  v.  Bainbridge,  7  Hun,  81.  Subdivision  2  pro- 
vides that  if  the  person  to  whom  the  precept  is  directed  resides  in 
the  city  or  town  in  which  the  property  is  situated,  but  is  absent  from 
his  dwelling  house,  service  may  be  made  by  delivering  a  copy  of  the 
precept  at  his  dwelling  house  to  a  person  of  suitable  age  and  dis- 
cretion residing  there,  and  in  the  event  that  no  such  person  can,  with 
reasonable  diligence,  be  found  there,  then  by  delivering  a  copy  of  the 
precept  at  the  property  sought  to  be  recovered,  either  to  some  per- 
son of  suitable  age  or  discretion  residing  there,  or,  in  the  event  no 
such  person  can  be  found  there,  to  any  person  of  suitable  age  or 
discretion  employed  there.  The  only  statement  in  the  return  explain- 
ing why  service  was  made  by  affixing  a  copy  to  the  door  of  the  build- 
ing on  the  premises,  is  the  following  clause:  "Being  unable  to  find 
John  Matthews  or  any  one  on  the  property."  The  justice  did  not 
acquire  jurisdiction  by  the  service  made,  in  the  absence  of  evidence 
that  service  could  not  be  made  as  prescribed  in  subdivisions  1  and  2 
of  said  section.  Beach  v.  Bainbridge,  supra;  Eckerson  v.  Ellis,  30 
Misc.  Rep,  794,  63  N.  Y.  Supp.  160.  Advantage  may  be  taken  of 
these  jurisdictional  defects  when  the.  final  order  is  offered  in  evi- 
dence, and  therefore  the  plaintiff  in  no  event  requires  relief  in  equity. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  LAUGHLIN.  I  also 
think  that  the  plaintiff  has  failed  to  make  out  a  case  of  fraud  or  op- 
pression sufficient  to  justify  the  court  in  setting  aside  the  adjudication 
in  the  stunmary  proceedings.  As  stated  by  Mr.  Justice  LAUGHLIN, 
the  mere  fact  that  the  finaJ  order  was  without  jurisdiction,  and  there- 
fore void,  is  no  ground  for  an  action  to  set  aside,  if  no  lien  is  created 
upon  the  plaintiff's  property,  so  that  the  judgment  or  final  order 
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would  be  a  cloud  upon  the  plaintiff's  title.  The  only  way  in  which 
this  order  could  possibly  injure  the  plaintiff  would  be  by  its  use 
ag^nst  him  as  an  adjudication ;  and  if  the  order  is  attempted  to  be  so 
used,  and  the  court  or  officer  was  without  jurisdiction,  that  objec- 
tion will  then  be  available  to  the  plaintiff.  There  is  no  fraud  alleged, 
and  no  fact  to  give  a  court  of  equity  jurisdiction. 


MORTON  TRUST  00.  v.  SANDS  et  al. 
{Supreme  Oonrt,  Appellate  DItIbIoh,  First  Department    Decembw  18,  19070 

L  PKBFETUITIKS— SUBPERBION  OF  POWXB  OF  ALnBNA.TION— WHIfl. 

A  will  speaks  as  of  the  time  of  the  testator's  death,  aud  whether  or  not 
It  violates  the  statute  against  perpetuities  must  be  determined  as  of  that 
date,  and  not  as  of  some  subsequent  date. 

SL  Sake— Febbonai.  Fbofkbtt. 

Testator  provided  by  his  will  that  when  his  yonngest  child  should  at- 
tain its  majority  his  residuary  estate  should  be  divided  between  his  wife 
and  his  three  children,  and  that  one  of  such  equal  proportions  should  be 
invested  as  a  separate  fund  for  the  benefit  of  ea<dt  of  said  persona;  the 
Income  thereof  to  be  paid  over  to  each  of  them  as  long  as  titey  lived.  At 
the  death  of  the  wife  or  of  any  of  the  children  the  principal  sum  should 
be  divided  equally  between  the  survivors.  The  will  further  provided 
that  when  the  youngest  child  should  reach  majority  $30,000  should  be  set 
apart  by  the  executors,  before  the  residuary  estate  was  divided  for  the 
benefit  of  testator's  wife;  the  Interest  thereof  to  be  paid  to  her  during 
her  life,  and  at  her  death  the  principal  to  revert  to  testator's  estate^  Beld, 
that  the  disposition  attempted  to  be  made  by  the  leg&cy  of  $30,000  violat- 
ed the  statute  forbidding  the  suspension  of  the  absolute  ownership  of 
personal  property  for  more  than  two  lives  in  being;  that  the  vice  in  the 
attempted  disposition  of  the  fund  was  not  cured  by  the  fact  that  the 
widow  died  before  the  youngest  child  came  of  age,  so  that  no  illegal  sus- 
pension of  absolute  ownership  was  actually  ^ected;  and  that  as  to  such 
fund  testator  died  intestate. 

[Bl.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  89,  Perpetuities,  H 
48-50.] 

Ingraham  and  Laughlln,  JJ.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Aclion  by  the  Morton  Trust  Company,  as  trustee  under  the  will  of 
Mahlon  Sands,  deceased,  against  Mahlon  Alan  Sands  and  others. 
From  part  of  a  judgment  entered  on  the  report  of  a  referee,  Mahlon 
Alan  Sands  and  another  appeal.  Judgment  modified,  as  directed  in 
opinion,  and,  as  modified,  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  I.AUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

William  G.  Choate,  for  appellants. 
Russell  Benedict,  for  respondent  trustees  and  others. 
William  Williams,  for  respondent  Morton  H.  Sands. 
Egerton  L.  Winthrop,  Jr.,  for  respondent  Mortem  Trust  Ca 

SCOTT,  J,  This  appeal  presents  but  the  single  question  as  to  the 
validity  of  a  certain  disposition  of  personal  property  attempted  to  be 
made  by  the  will  and  codicil  of  Mahlon  Sands,  deceased.  The  testa- 
tor died  on  May  7,  1888,  leaving  a  widow,  one  child  by  a  former  wife. 
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and  three  children  by  his  second  wife,  who  became  his  widow.  After 
making  certain  provisions  for  his  wife  and  children  not  necessary  to 
be  considered  here,  he  provided  by  the  tenth  clause  of  his  will  that 
when  his  youngest  child  should  attain  its  majority  his  residuary  estate 
should  be  divided  equally  between  his  wife,  provided  she  has  remained 
his  yridow,  and  his  children  by  her ;  that  one  of  such  equal  proportions 
should  be  invested  as  a  separate  fund  for  the  benefit  of  each  of  said 
persoas,  and  the  income  thereof  to  be  paid  over  to  eadi  of  said  persMis 
so  long  as  they  lived.  At  the  death  of  his  wife,  or  of  any  of  the  chil- 
dren W  her,  the  principal  sum  hereinbefore  provided  for  should  be 
divided  equally  between  the  survivors,  except  that  if  any  child  should 
die  leaving  issue  such  issue  are  to  take  the  share  allotted  to  the  par- 
ent. By  uie  third  clause  of  the  codicil  ta  the  will  the  testator  provided 
as  follows : 

"It  Is  my  will  that  whoi  my  yotmgest  dilld  attains  tbe  age  of  twenty-<Hie 
years  a  snm  of  thirty  thousand  dollars  he  set  apart  by  my  executors,  hefore  my 
residuary  estate  la  divided,  for  the  benefit  of  my  wife,  provided  riie  remains 
my  widow,  and  that  said  sum  be  Invested  for  her.  benefit  and  the  Interest 
thereon  paid  over  to  her  during  her  natural  life,  and  at  her  death  the  principal 
to  revert  to  my  estate." 

The  controversy  arises  over  this  legacy  of  $30,000,  and  the  question 
presented  is  whether  the  disposition  attempted  to  be  made  violates  the 
statute  forbidding  the  suspention  of  the  absolute  ownership  of  per- 
sonal property  for  more  tiian  two  lives  in  being.  Reading  the  will 
and  ccKlicil  together,  as  we  must,  it  is  clear  that  the  testator  expected 
that  his  wife  would  survive  the  majority  of  his  youngest  child.  In 
that  event  the  residuary  estate,  including  the  $30,000,  would  be  held 
by  the  executors,  as  trustees,  until  said  youngest  child  should  attain 
his  or  her  majority.  The  $30,000  would  fiien  be  held  by  his  executors 
as  trustees  during  the  lifetime  of  his  widow,  and  the  said  sum  would 
then  fall  into  the  residuary  estate,  to  be  divided  into  parts  and  held  for 
the  respective  lives  of  the  surviving  children.  There  can  be  no  doubt 
that,  if  the  expectations  of  the  testator  had  been  fulfilled,  the  will  and 
codicil  would  have  required,  at  least  as  to  a  part  of  the  $30,000,  that 
it  be  held  in  trust  for  more  than  two  lives  in  being  at  his  death.  It 
so  happened,  however,  that  the  testator's  widow  did  not  survive  until 
the  majority  of  the  youngest  child,  so  that  the  occasion  never  arose  for 
setting  apcut  the  fund  of  $30,000,  and  no  illegal  suspension  of  absolute 
ownership  was  actually  effected. 

The  question  is  whether  or  not  this  fortuitous  circumstance  cured 
the  vice  in  the  attempted  disposition  of  the  fund.  In  our  opinion  it 
did  not.  The  will  speaks  as  of  the  time  of  the  testator's  death,  and 
whether  or  not  it  violates  the  statute  against  perpetuities  must  be  de- 
termined as  of  that  date,  and  not  as  of  some  subsequent  date.  The 
rule  is  inflexible,  and  has  been  often  repeated  and  applied,  that  the 
validity  of  sudi  an  attempted  disposition  is  to  be  determined,  not  by 
the  event,  but  by  the  possibility.  As  was  said  in  Hersog  v.  Title  Guar- 
antee Trust  Cmipany,  177  N.  Y.  86-89,  69  N.  E.  283,  67  L.  R.  A. 
146: 

"The  rule  Is  that  where,  by  the  terms  of  an  Instrument  creating  an  estate, 
there  may  be  an  unlawful  suspension  of  the  power  of  alienation,  or  of  the  ab- 
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Bolnte  ownership,  the  limitation  Is  void,  altbongh  It  tarns  oat  by  subsequent 
events  that  no  actual  suspension  beyond  the  prescribed  period  would  hare  tak- 
en place.  In  other  words,  to  render  such  future  estates  created  by  will  valid, 
th«y  most  be  so  limited  that  In  every  possible  contingency  they  will  absolutely 
terminate  within  the  period  of  two  lives  in  belog  at  the  death  of  the  testa- 
tor, or  the  estate  will  be  held  void." 

In  the  light  of  this  plain  and  explicit  statement  of  the  rule,  we  see  no 
escape  from  the  conclusion  that  the  attempted  disposition  of  the  fund 
of  $30,000  was  void,  and  that  as  to  that  sum  the  testator  died  intestate, 
unless  the  disposition  was  saved  as  to  one-third  of  the  sum  by  the  cir- 
cumstance that,  as  to  that  proportion,  the  reversion  after  the  death 
of  the  widow  would  be  held  for  the  life  of  Morton  Harcourt  Sands, 
the  youngest  child  mentioned  in  the  third  clause  of  the  will,  so  that  as 
to  that  proportion  the  absolute  ownership  would  be  suspended  in  any 
event  only  during  two  lives,  to  wit,  his  and  that  of  his  mother.  The 
result  of  holding  the  disposition  valid  as  to  this  share  would  be  that 
Morton  Harcourt  Sands  would  receive,  not  only  the  provision  which 
his  father  intended  for  him,  but  also  one-fourth  of  the  larger  sum 
which  the  testator  intended  should  be  enjoyed  solely  by  the  oSier  tw» 
children  of  his  second  marriage.  There  is  nothing  to  indicate  that 
any  such  result  as  this  was  within  the  intention  of  the  testator.  The 
rule  in  such  cases  is  to  hold  the  entire  disposition  invalid.  Benedict 
V.  Webb,  98  N.  Y.  460-466;  Brown  v.  Quintard,  177  N.  Y.  76-85,  69 
N.  E.  225.  It  is  true  that  the  testator's  daughter  by  the  first  marriage 
will  thus  share  in  the  fund,  and  that  her  father  did  not  intend  that  she 
should  do  so.  This,  however,  is  the  logical  and  necessary  consequence 
of  his  intestacy  as  to  this  fund,  resulting  from  his  attempt  to  make  an 
unlawful  and  invalid  disposition  of  it  By  holding  the  disposition  in- 
valid in  toto,  the  departure  from  the  testator's  intention  will  be  the 
result,  not  of  our  decree,  but  of  his  own  act 

The  judgment  Appealed  from  must  be  so  modified  as  to  decree  that 
Mahlon  Sands  died  intestate  as  to  the  whole  trust  fund  of  $30,000  at- 
tempted to  be  set  up  by  the  third  clause  of  the  codicil  to  his  will,  and 
that  the  whole  of  said  sum  shall  be  paid  over  in  equal  shares  to  his 
children  by  the  second  wife,  and  the  substituted  trustees  under  the 
antenuptial  settlement  of  Mabel  Sands,  his  child  by  his  first  marriage; 
and,  as  so  modified,  the  judgment  will  be  affirmed,  with  costs  in 
this  court  to  all  parties  separately  appearing  and  filing  briefs,  payable 
out  of  the  estate. 

PATTERSON,  P.  J.,  and  CLARKE,  J.,  concur. 

INGRAHAM,  J.  (dissenting).  The  question  presented  on  this  ap- 
peal depends  upon  the  construction  to  be  given  to  the  tenth  clause  of 
the  will  of  Mahlon  Sands  and  the  third  clause  of  the  codidl  to  such 
will.  The  will  is  dated  May  19, 1883,  and  the  codicil  is  dated  May  1, 
1885.  The  testator  died  on  May  7,  1888,  and  the  will  was  admitted  to 
probate  January  25,  1889.  The  testator  left  him  surviving  a  widow 
and  four  children,  the  next  of  kin  and  heirs  at  law ;  Morton  Harcourt 
Sands  being  the  youngest  child.  The  testator's  widow  died  July  4, 
1896,  and  Morton  Harcourt  Sands,  the  youngest  child,  became  of  age 
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September  15,  1905.  The  will,  after  making  provision  for  the  testa- 
tor^s  daughter  Mabel,  a  child  by  a  former  wife,  and  his  son  Morton 
Harcourt  Sands,  provides  in  the  eighth  clause  that  the  business  of  mak- 
ing certain  patent  medicines  in  which  the  testator  was  interested  be 
continued  as  far  as  possible  as  then  conducted,  and  the  profits  realized 
therefrom  received  by  his  executors  until  his  youngest  child  became 
of  age.  His  executors  were  then  directed  to  divide  the  profits  of  testa- 
tor's interest  in  such  business  between  his  wife,  provided  she  remained 
his  widow,  and  her  children  ly  the  testator.  Should  his  wife  have  re- 
married, the  profits  were  then  to  be  equally  divided  between  the  chil- 
dren of  the  second  marriage,  and  what  the  will  calls  the  "fee"  of  his 
interest  in  the  said  patent  medicines  was  to  be  disposed  of  as  thereafter 
provided  with  reference  to  his  residuary  estate.  By  the  fourth  clause 
of  his  Mv'Al  he  gave  to  his  wife,  so  long  as  she  should  remain  his  widow 
and  until  such  time  as  his  youngest  diild  by  her  should  attain  his  ma- 
jority, two-thirds  of  the  net  income  of  his  estate;  and  by  the  ninth 
clause  of  the  will  he  provided  that  the  income  of  his  estate  not  other- 
wise disposed  of  should  be  invested  by  his  executors. 

The  intention  of  the  testator  as  to  the  disposition  of  his  estate  dur- 
ing the  minority  of  his  youngest  child  is  clear.  The  estate  was  to  be 
kept  intact,  except  in  regard  to  the  provision  to  be  made  for  his  daugh- 
ter by  his  first  wife.  His  wife  was  to  have  his  Newport  house  during 
her  life  and  two-thirds  of  the  net  income  of  his  estate.  Upon  tJie  ar- 
rival at  age  of  his  youngest  child  there  was  to  be  a  distribution  of  his 
estate,  which  was  provided  for  by  the  tenth  clause  of  the  will.  That 
clause  is  as  follows: 

'rrenth.  When  my  yoongest  child  attains  Its  majority,  I  direct  tbat  all  the 
rest,  residue  and  remainder  of  my  estate  be  divided  equally  between  my  wife, 
provided  she  has  remained  my  widow,  and  her  children  by  me;  and  that  one 
of  sucb  equal  portions  be  Invested  as  a  separate  fond  for  the  benefit  of  each 
of  said  persons,  and  the  Income  thereof  be  paid  over,  to  each  of  said  persons 
as  long  as  they  may  live.  At  the  death  of  my  wife,  or  of  any  of  my  children 
by  her,  the  principal  sums  hereinabove  provided  for  shall  be  divided  equally 
between  the  survivors,  but  should  any  child  die  leaving  Issue,  such  issue  are 
to  receive  in  equal  shares  such  portions  of  the  patent  medicines  above  referred 
to  and  of  my  residuary  estate  as  their  parent  would  have  received  if  living." 

Here  again  the  intention  of  the  testator  is  plain.  There  was  no  dis- 
tribution of  the  estate  until  the  arrival  of  his  youngest  child  at  age,  but 
when  that  period  arrived  the  share  of  each  child  depended  ^upon  the 
survival  of  his  wife  and  upon  whether  or  not  she  had  remarried.  The 
whole  scheme  of  the  will  as  to  the  disposition  of  the  residuary  estate 
thus  depended  upon  the  condition  existing  at  the  time  the  youngest 
diild  arrived  at  age,  and  the  disposition  of  his  estate  was  necessarily 
postponed  until  that  time.  By  the  third  clause  of  the  codicil,  executed 
on  the  1st  day  of  May,  1885,  the  testator  directed  a  modification  of  the 
distribution  of  his  estate  which  was  to  take  place  upon  the  majority 
of  his  youngest  child.    That  clause  is  as  follows : 

'^Ttalrd.  It  Is  my  wUl  that  when  my  youngest  child  attains  the  age  of 
twenty-one  years  a  sum  of  thirty  thousand  dollars  be  set  apart  by  my  execu- 
tors before  my  residuary  estate  Is  divided,  for  the  benefit  of  my  wife,  provided 
sbe  remains  my  widow,  and  that  said  sum  shall  be  invested  for  her  benefit, 
and  the  Interest  thereon  paid  over  to  her  during  her  natural  life,  and  at  her 
death  the  principal  to  revert  to  my  estate." 
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This  clause  must  be  read  as  a  modification  of  the  scheme  contained 
in  the  tenth  clause  of  the  will,  but  this  clause  could  become  of  effect 
only  upon  the  testator's  widow  surviving  the  arrival  of  his  youngest 
child  at  the  age  of  21.  Until  that  time  arrived  no  part  of  tfiis  third 
clause  of  the  codicil  could  become  effective,  no  sum  of  $30,000  could 
be  set  apart  by  the  executors,  no  fund  was  created,  and  no  trust  existed. 
It  may  be  assumed  that  the  surrogate  in  his  decree  construing  the  will 
correctly  decided  that  the  trust  attempted  to  be  created  by  this  clause 
of  the  will  was  in  violation  of  the  statute  requiring  that  the  title  to 
personal  property  should  absolutely  vest  within  two  lives  in  being, 
because  there  was,  first,  the  life  of  the  youngest  son ;  second,  the  life 
of  the  widow;  and,  third,  the  life  of  one  of  the  two  children  other 
than  the  youngest  son — which  must  end  before  the  absolute  title  to 
two-thirds  of  the  $30,000  could  vest,  and  therefore  the  provision  which 
directed  diat  two-thirds  of  the  $30,000  should  be  held  in  trust  for  his 
two  children  other  than  the  youngest  son  never  was  effectual.  But 
the  whole  provision  in  relation  to  the  creation  of  the  trust  and  the 
creation  of  the  fund  that  was  to  be  subject  to  the  trust  depended  upon 
his  wife  surviving  the  majority  of  the  testator's  youngest  child.  If 
there  was  no  trust  created,  no  trust  fund  constituted,  it  seems  to  me  evi- 
dent that  the  question  as  to  the  validity  of  the  trust  when  it  was  cre- 
ated would  become  immaterial.  The  question  here  is,  not  whether  this 
modification  of  the  tenth  clause  of  the  will  by  the  third  clause  of  the 
codicil  created  an  illegal  trust,  but  whether  any  trust,  legal  or  illegal, 
was  ever  created ;  and  it  is  the  negative  answer  to  that  question  which 
seems  to  me  to  determine  this  controversy. 

If  the  tenth  clause  of  the  will  gave  $30,000  to  the  widow  absolutely 
upon  the  youngest  child  attaining  its  majority,  there  would  be  no 
question  but  that  this  bequest  would  lapse  and  no  rights  could  be  ac- 
quired under  it;  nor  .could  it  affect  the  validity  of  the  other  provi- 
sions of  the  will,  of  which  the  codicil  was  made  a  part.  It  seems  to 
me,  therefore,  that  by  the  death  of  the  wife  before  the  arrival  of  the 
time  at  which  the  executors  were  directed  to  create  the  trust  the  whole 
third  clause  of  the  codicil  became  inoperative,  the  trustees  never  did  or 
could  act  under  it,  and  no  trust  fund  was  ever  created  to  which  this 
provision  could  apply.    The  direction  in  the  codicil  was  that: 

"When  my  youngest  child  attains  the  age  of  twenty-one  yearn  a  stun  of  thir- 
ty thousand  dollars  be  set  apart  by  my  executors  before  my  residuary  estate 
is  divided,  for  the  benefit  of  my  wife,  provided  she  remains  my  widow." 

Certainly  during  the  minority  of  the  youngest  child  the  executors 
could  not  have  been  required,  nor  would  it  have  been  proper  for  them, 
to  create  this  trust  of  $30,000,  and  after  the  death  of  his  wife,  for 
whose  sole  benefit  this  trust  was  to  be  created,  the  executors  never 
'  could  have  been  required  to  set  apart  the  sum  of  $30,000  or  create 
the  trust  fund  contemplated  by  the  codicil.  It  is  not  claimed  diat  such 
trust  fund  ever  has  been  created  or  ever  could  be  created  under  this 
clause,  because  when  the  time  for  its  creation  arrived  the  wife  for 
whose  benefit  it  was  to  be  created  was  dead ;  and  how,  therefore,  can 
it  be  said  that,  if  the  wife  had  survived  the  minority  of  the  youngest 
child  and  a  trust  fund  had  been  created,  a  portion  of  it  would  have 
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been  void,  and  that,  therefore,  the  provisions  of  the  will  as  to  the  dis- 
position of  the  remainder  of  the  testator's  residuary  estate  was  also 
void?  In  this  case,  as  in  all  others,  the  intention  of  the  testator  is  to 
control,  so  far  as  it  does  not  violate  any  legal  rules  for  the  distribution 
of  property,  and  where  it  distinctly  appears  that  it  was  his  intention 
that  at  a  time  in  the  future  a  trust  fund  should  be  created  for  the 
benefit  of  his  wife,  and  his  wife  did  not  live  to  require  the  creation  of 
the  trust  fund,  it  would  seem  necessarily  to  follow  that  the  trust  fund 
never  was  created  and  the  provisions  in  regard  to  it  simply  became  in- 
operative and  could  have  no  effect  upon  a' valid  disposition  of  his 
residuary  estate,  from  which  the  trust  fund  was  to  be  created  in  the 
event  that  his  widow  survived  at  the  time  fixed  for  its  creation.  If  the 
testator's  wife  had  died  before  the  testator,  there  would  be  no  question ; 
and  it  seems  to  me  that  the  same  result  follows  where  she  died  after 
the  testator  but  before  the  trust  was  to  be  created. 

This  question  was 'not  the  one  before  the  surrogate.  The  question 
there  was  whether  or  not  this  third  clause  of  the  codicil  created  a  valid 
trust,  or  ever  could  create  a  valid  trust,  as  to  two-thirds  of  the  corpus 
of  the  trust  ftmd;  and  in  his  determination  that  it  did  not  and  could 
not  I  entirely  agree.  We  have  now  the  question  as  to  whether  any 
trust  fund  of  $30,000  for  the  benefit  of  the  widow  was  created,  and 
that  question  was  not  and  could  not  have  been  determined  by  the 
surrogate,  as  the  time  at  which  the  trust  fund  was  to  be  created  had 
not  then  arrived.  As  I  read  the  surrogate's  decree,  he  did  not  attempt 
to  determine  what  would  happen  in  the  event  that  the  widow  did  not 
survive  the  minority  of  her  youngest  child.  By  the  eighth  clause  of 
the  surrogate's  decree  it  was  adjudged  and  determined — 

"In  respect  of  the  third  clause  of  the  codicil,  that  the  beqaest  of  thirty  thou- 
sand dollars  ($30,000)  to  the  testator's  widow  Is  made  payable  out  of  the  capi- 
tal of  the  tratator's  estate  when  the  youngest  child,  viz.,  Morton  Harcourt 
Sands,  shall  attain  majority  or  shall  previously  die,  and  provided  she,  the 
said  Mary  M.  Sands,  shall  have,  until  then,  remained  the  testator's  widow. 
It  1b  adjudged  and  determined  that  the  provision  of  the  will  for  the  reversloa 
of  the  said  legacy  to  the  residuary  estate,  upon  her  death  or  remarriage,  aft- 
er  tbe  majorlly,  or  decease  before  attaining  majority,  of  Morton  Harcourt 
Sands,  Is  Invalid,  except  as  to  that  portion  of  the  said  legacy  which  shall,  un- 
der tbe  provisions  of  the  tenth  clause,  be  Incorporated  In  the  portion  held  In 
tmst  for  Mort(»i  Harcourt  Sands,  or  be  paid  to  his  Issue:,  If  he  be  then  dead, 
and  that,  as  to  the  balance  of  the  said  legacy.  It  shall  be  divided  among  the 
persons  who  would  be  entitled  to  the  testator's  personal  estate  If  he  bad  died 
intestate." 

There  is  here  no  adjudication  as  to  what  would  happen  in  the  event 
that  the  testator's  widow  died  during  the  infancy  of  the  testator's  young- 
est child.  It  is  based  upon  the  assumption  that  a  trust  fund  would  be 
created  when  the  youngest  child  arrived  of  age,  and  that  when  so 
created  the  bequest  of  the  remainder  over  was  void.  But  it  was  no- 
where determined  that  in  the  event  that  the  widow  died  before  the 
majority  of  the  youngest  child  any  trust  was  created,  or  that  if  no 
trust  ever  was  created  or  no  trust  fund  separated  from  the  residuary 
estate,  the  invalidity  of  the  trust,  if  it  had  been  created,  would  involve 
intestacy  as  to  the  portion  of  the  testator's  residuary  estate  which  was 
legally  disposed  of  by  the  will.    The  general  rule  is  that,  where  a  party 
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sets  up  a  former  decree  as  res  adjudicata,  it  mtist  appear  that  the  qaes- 
tion  presented  was  determined  by  the  decree.  In  detennining  the  ex- 
tent to  which  an  adjudication  becomes  controlling,  the  case  of  Griffen 
V.  Keese,  187  N,  Y.  464,  80  N.  E.  367,  illustrates  this  well-settled  prin- 
ciple. In  that  case  a  fund  had  been  created  to  provide  for  an  annuity. 
A  portion  of  that  became  distributable  upon  the  death  of  one  of  the 
annuitants,  and  the  trustees  commenced  an  action  for  an  accounting, 
and  it  was  therein  decided,  among  other  things,  that  tiie  appellant  in  the 
case  then  under  consideration  was  not  entitled  to  any  share  in  that  por- 
tion of  the  annuity  fund  or  the  unappropriated  income  that  was  then 
distributed.  Upon  the  case  then  under  consideration  the  same  claimant 
insisted  that  she  was  entitled  to  a  portion  of  the  fund  that  had  been  set 
apart  to  provide  for  the  annuitants,  and  in  considerii^;  the  judgment 
in  the  first  action  the  court  said: 

'^bat  Judgm^it  !■  to  be  Interpreted  in  the  Ilgbt  of  tbe  drconiBtaiiceB  then 
ezlstlns,  the  Issnes  then  raised,  and  the  attitude  of  the  then  defebdant,  the 
appellant  in  the  case  at  I>ar.  No  change  has  been  made  in  tbe  annuity  fand. 
except  ancb  as  had  been  wronght  by  the  dlstribntlonB  of  principal  and  unappro- 
priated Income,  as  death  liad  reduced  the  number  of  annuitants.  The  only  Is- 
sue raised  and  litigated  was  whether  tbe  defendant  Haggerty  and  the  issoe, 
children,  personal  represoitatlTes,  or  asslgna  of  either  of  the  five  granddiUdren 
of  tbe  testator  were  entitled  to  share  in  that  portion  of  the  annuity  fond  or  its 
unappropriated  income  which  had  become  distributable  by  the  death  of  the 
annuitant,  Sarah  A.  Willets,  or  in  any  dfstribatioti  tbereafter  to  be  made  so 
long  as  either  of  said  grandchildren  should  surrlTe.  The  controversy  waa  con- 
fined to  the  dl^Kwition  of  the  annuity  fund  as  such,  and  it  embraced  nothing 
else.  *  *  *  As  to  the  issue  actually  decided,  the  Judgment  in  that  action  ig 
res  Judicata ;  but  It  cannot  have  that  effect  upon  a  question  which  was  not  then 
Inrolved,  and,  for  aught  we  know,  bad  not  yet  then  arisen.  Btokes  r.  Foote, 
172  N.  Y.  327,  66  N.  B.  176.  Neither  the  record  nor  any  eztrlnsic  eTldeoce 
brought  to  our  attention  shows  that  the  question  now  before  us  was  In  fact 
litigated  in  the  action  of  1807.  The  burden  of  making  this  proof  rests  upon 
tbe  respondents,  who  rely  upon  the  plea  of  res  Judicata,  and  any  uncertainty  as 
to  what  has  actnally  been  litigated  must  Inure  to  tbe  benefit  of  die  appellant." 

Applying  the  rules  there  stated  as  to  the  limitation  of  a  former  ad- 
judication, it  certainly  cannot  be  said  that  the  surrogate  in  his  decree 
adjudicated  anything  except  the  illegality  of  the  third  clause  of  the 
codicil  as  affecting  a  trust  to  be  created  under  it.  But  there  was  no 
adjudication  as  to  when  such  a  trust  was  created,  or  as  to  the  effect 
upon  the  will  itself  where,  from  contingencies  subsequently  happening, 
no  trust  was  ever  created. 

We  think,  therefore,  that  the  judgment  appealed  from  must  be  modi- 
fied, by  providing  that  no  part  of  the  testators'  estate  was  ever  affected 
by  the  third  clause  of  the  codicil,  and  that  the  estate  should  be  dis- 
tributed under  the  tenth  clause  of  the  will,  with  costs  to  the  appellants 
and  the  plaintiffs,  payable  out  of  the  estate. 

LAUGHUN,  J.,  concurs. 
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GREENFIELD  T.  MILLS. 
(Supreme  Oonrt,  Appellate  Dlrlalon,  Second  Department    December  23,  1907.) 

3.    VXNDOB  A.ND  PimOHASXB— PEBFOBMAIKHC  or  GONTBACT— iNCnUBBANOKS.  . 

Where  a  contract  for  the  sale  of  real  estate  provided  that  the  vendee 
Bhonld  assume  a  mortgage  for  a  certain  amount,  the  fact  that  such  Incum- 
brance was  represented  by  two  mortgages  amounting  to  the  sum  specified 
did  not  warrant  the  vendee  In  refusing  to  accept  a  conveyance. 

2.    MOBTOAGKS— PATXBNT— FBKSUVPTIOn. 

The  lapse  of  20  years  after  maturity  of  a  mortgage  raises  a  presumption 
of  payment. 

[Ed.  Note. — For  cases  in  point,  see  O^t  Dig.  vol.  86,  Mortgages,  (S  858, 
859.] 

8.    VBNDOB  ARD    PUBCEASXB— PEBTOBUAnCE   or    CONTBAOr— iKOUUBBAnOKS. 

A  vendee  refused  to  accept  a  conveyance  on  the  ground  of  a  mortgage 
on  the  premises.  It  appeared  that  the  mortgagor  of  the  mortgage  had 
conveyed  the  land  by  fullHMvenant  warranty  deed  to  the  mortgagee,  and 
that  thereafter  the  latter  had  conveyed  by  a  like  deed  to  a  predecessor  of 
defendant,  that  the  mortgage  was  payable  in  1  year,  and  that  20  years 
had  elapsed  since  its  maturity.  Held  that,  owing  to  the  presumption  of 
payment  and  to  the  fact  that  the  covenants  against  Incumbrances  in  the 
conveyance  by  the  mortgagee  extinguished  the  mortgage,  the  vendee's  con- 
duct was  not  Justified. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  48»  Vendor  and  Pur- 
chaser, i  233.] 

Woodward  and  Rich,  JJ.,  dissenting. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Edward  Greenfield  against  Oswin  J.  Mills.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  WOODWARD,  TENKS,  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

Walter  E.  Warner,  for  appellant. 
Charles  S.  Carrington,  for  respondent 

GAYNOR,  J.  This  is  an  action  to  recover  back  a  deposit  of  $200 
paid  by  the  plaintiff  to  the  defendant  on  a  contract  for  the  sale  of  a 
city  lot  by  the  latter  to  the  former.  The  contract  describes  the  land 
as  82  feet  10  inches  in  depth.  It  fixes  the  contract  price  as  $7,000  and 
provides  that  $2,500  thereof  is  to  be  paid  by  the  purchaser  assuming 
a  mortgage  which  is  already  thereon  for  that  amount,  and  that  $1,500 
be  paid  by  giving  a  bond  and  mortgage  back  for  that  amount,  the  bal- 
ance to  be  paid  in  cash.  The  plaintiff  refused  to  take  title  on  the  con- 
tract day  and  demanded  his  deposit  back  on  the  grounds  (1)  that  in- 
stead of  there  being  a  mortgage  on  the  property  for  $2,500  there  were 
two  mortgages,  one  of  $2,000  and  one  of  $500,  (2)  that  there  was  still 
another  mortgage  of  $150,  and  (3)  that  one  of  the  sides  of  the  lot  was 
82  feet  9  inches  in  depth  instead  of  82  feet  10  inches. 

That  there  were  two  mortgages  making  up  the  $2,500  was  of  no 
consequence.  The  mortgagor  of  the  mortgage  for  $150  had  conveyed 
the  tend  by  a  full-covenant  warranty  deed  to  the  mortgagee  in  1843. 
and  the  latter  afterwards,  viz.,  in  1845,  conveyed  the  land  free  and  clear 
of  lilt  said  mortgage  by  a  like  deed  to  a  predecessor  of  the  defendant 
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in  the  title.  This  does  not  present  a  question  of  merger;  the  cove- 
nants against  encombrances  in  the  conveyance  by  the  mortgagee 
wiped  out  the  said  mortgage.  But  if  tliat  had  not  been  the  case,  there 
is  a  presimiption  of  payment  in  the  absence  of  any  proof  of  payments 
on  llie  mortgage  during  the  more  than  20  years  it  has  been  due. 
Ouvrier  v.  Mahon,  117  App.  Div.  749,  102  N.  Y.  Supp.  981.  It  was 
made  in  1841,  and  is  payable  in  one  year.  The  objection  that  one  side 
of  the  lot  was  an  inch  short  was  unsubstantial,  but  in  addition  it  was 
not  proved.  The  plaintiff's  attorney  testified  that  he  found  that  the  ma(> 
for  the  opening  of  the  street  in  front  took  off  an  extra  inch  on  one  side 
of  the  lot,  but  he  refused  to  produce  the  survey  which  he  had  had 
made,  and  on  cross-examination  admitted  that  it  conformed  to  the  de- 
scription in  the  contract. 
The  judgment  should  be  reversed. 

Jndgment  of  the  MTinlclpal  Court  reversed,  and  new  trial  ordered;  coBta  to 
abide  tlie  event  JBNKS  and  HOOKEB,  JJ.,  concur.  WOODWABO  and 
RICH,  JJ.,  dlsaent 


(56  Misc.  Rep.  631.) 

JACOBSON  ▼.  FBAADB. 

(Sapreme  Oonrt,  Appellate  Term.    December  20,  1907.) 

1.  Tbiai.— IifSTsncnoifS— iBSuxs— EviDxncB. 

Refusal  to  Instruct  on  an  issue  witbln  the  pleadings  and  on  whldi  there 
Is  evidence  is  erroneous. 

2.  Sahz. 

The  court  should  instmct  the  Jnry  as  to  the  legal  effect  of  condaaions 
of  fact  whldi  they  are  at  liberty  to  deduce  from  the  evidencei 

[Bd.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  f  499.] 

S.  Bbokxbs— Coioiissioifs— Aonons— InsiBtroTioNs. 

Where,  in  an  action  for  commission  for  procuring  a  purchaser  of  rest 
estate,  defendant  claimed  that  be  was  a  Joint  owner  with  a  third  perscm, 
that  the  broker  knew  that  the  third  person's  assent  to  a  conveyance  was 
necessary,  and  that  tlie  third  person  refused  to  give  his  consent,  and  tlie 
court  presented  defendant's  theory  as  a  denial  that  plaintiff  produced  a 
purchaser  ready,  able,  and  willing  to  purchase  on  terms  satisfactory  to 
defendant,  the  refusal  to  charge  that  If  the  broker  knew  that  the  consent 
of  the  third  p^-son  was  necessary  before  defendant  could  enter  hito  a 
binding  contract,  and  bis  consent  could  not  be  obtained^  plaintiff  was  not 
entitled  to  commissions,  was  reversible  error,  though  tb»  court  stated 
tliat  it  would  leave  the  matter  to  the  Jury  to  take  into  oonaideration  in 
arriving  at  the  fact 

Api)eal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Jacobson  against  Maximilian  Fraade.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  McCALL  and 
FORD,  JJ. 

Stephen  Brooks  Rosenthal  (Arnold  Gross,  of  counsel),  for  appellant 
Rosenthal,  Steckler  &  I,evi  (Alexander  Rosenthal,  of  counsel),  for 
respondent 
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GILDERSLEEVE,  P.  J.  The  action  was  brought  to  recover  com- 
missions vypon  an  attempt  to  make  an  exchange  of  real  estate,  which 
was  not  effected.  There  is  a  sharp  conflict  of  proof  in  certain  impor- 
tant particulars.  The  plaintiff  claims  that  he  was  employed  by  de- 
fendant to  find  a  customer  for  his  property ;  that  plaintiff  found  certain 
persons  who  were  ready,  willing,  and  able  to  effect  an  exchange  of  their 
property  for  that  of  defendant,  and  to  give  a  certain  sum  in  cash  in 
addition  thereto;  that  after  some  negotiation  defendant  agreed  orally 
to  make  the  exchange  on  the  terms  offered ;  and  that  subsequently  de- 
fendant changed  his  mind  and  refused  to  enter  into  a  written  agree- 
ment of  exchange.  The  defendant  claims  that  he  was  a  joint  owner  of 
the  property  with  oae  Bettmann;  that  plaintiff  knew  that  fact;  that 
defendant  particularly  informed  plaintiff  in  the  first  instance  of  such 
joint  ownership,  and  plaintiff  knew  that  defendant  could  not  by  him- 
self make  any  agp-eement  to  dispose  of  the  property,  but  that  the  con- 
sent of  Bettmann  would  have  also  to  be  obtained  to  any  terms  procured 
by  plaintiff  from  his  customers,  even  if  approved  by  the  defendant 
on  his  own  behalf ;  that  plaintiff's  customers  were  also  notified  of  this 
necessity  by  defendant  at  the  time  the  terms  were  proposed;  that  the 
consent  of  Bettmann  could  not  be  obtained  to  the  terms  proposed ;  that 
defendant  himself  never  approved  of  the  terms  proposed  by  plain- 
tiff's customers ;  and  that  the  negotiations  failed  to  accomplish  any  re- 
sult. The  plaintiff  denies  that  he  or  his  customers  had  notice  of  the 
necessity  of  obtaining  the  consent  of  Bettmann.  In  submitting  the  is- 
sues to  the  jury  the  learned  court  below  presented  the  defendant's  the- 
ory of  the  case  as  being  merely  a  denial  that  "the  plaintiff  ever  pro- 
duced a  purchaser  or  purchasers,  or  party  or  parties,  ready,  able,  and 
willing  to  make  an  exchange  on  terms  satisfactory  to  defendant,"  with- 
out referring  to  defendant's  claim  of  the  necessity  of  obtaining  Bett- 
mann's  consent,  and  notice  thereof  to  plaintiff  and  his  customers,  and 
the  refusal  of  Bettmann  to  give  such  consent  At  the  end  of  the  charge, 
and  after  plaintiff's  counsel's  requests  to  charge  had  been  disposed  of, 
defendant's  counsel  said : 

"I  ask  yonr  bonor  to  char^  that  If  the  plaintiff  knew  that  tbe  consent  and 
annroTal  of  Bettmann  was  required  before  the  defendant  could  enter  Into  a 
lading  agreement  or  a  binding  arrangement,  and  If  tbe  consent  and  approval 
of  Bettmann  could  not  be  obtained  to  the  terms  made,  •  •  •  that  tben 
tbe  plaintiff  U  not  entitled  to  tbe  oommlBslons  In  tbls  case." 

The  court  replied: 

•^  decline  to  charge  that  proposition  as  a  matter  of  law,  and  leave  it  to  the 
J1117  to  take  Into  consideration  in  arriving  at  the  fact" 

To  this  refusal  defendant  duly  excepted.  The  jury  brought  in  a 
verdict  for  the  plaintiff  for  the  full  amount  claimed.  Defendant  ap- 
peals. 

A  refusal  to  instruct  the  jury  on  a  theory,  issue,  or  defense  which 
is  within  the  pleadings  and  which  there  is  evidence  to  support  is  er- 
roneous. Blashfield's  Instructions  to  Juries,  §  103.  It  was  the  duty  of 
the  court  to  instruct  the  jury  as  to  the  legal  effect  of  conclusions  of 
fact  which  they  were  at  liberty  to  deduce  from  the  evidence.  Foster  v. 
People,  50  N.  Y.  601.    The  reply  of  the  court  below,  that  it  would 


Digitized  by 


Google 


708  107  NEW  YORK  SUPPLEMKNT  (Sup.  Ct 

and  141  New  York  State  Reporter 

"leave  it  to  the  jury  to  take  into  consideration  in  arriving  at  the  fact," 
was  practically  no  instruction  at  all,  and  did  not  modify  the  refusal  to 
charge  on  the  proposition  of  law  presented  by  the  request  It  was  in 
no  sense  responsive  to  such  request,  and  missed  the  subject  to  which 
the  attention  of  the  court  was  called.  Cross  v.  Tyrone  M,  &  M.  Co., 
131  Pa.  400,  16  Atl.  643.  Blashfield's  Instructions  to  Juries,  §  142. 
Moreover,  the  reply  of  the  court  may  well  have  left  the  impression 
on  the  jury  that,  even  if  they  found  that  plaintiff  knew  all  along  as  a 
fact  that  defendant  could  agree  to  nothing  definitely,  without  the  con- 
sent of  Bettmann,  and  that  the  latter  refused  such  consent,  still  they 
might  find  that  plaintiff  was  entitled  to  a  verdict.  The  defendant  was 
entitled  to  definite  instructions  to  the  jury  on  the  question  of  law  pre- 
sented, and  the  neglect  of  the  court  to  give  such  instructions  consti- 
tutes reversible  error. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appell^t  to  abide  the  event.    All  concur. 


SHUBBRT  T.  LAUGHLIN. 
(Supreme  Court,  Appellate  DiTtslon,  First  Department    December  13,  1907.) 

1.  Pastkiebship— AonoNB  Between  Pabtnebs— Reoeitebb. 

Where  an  action  by  a  partner  against  a  copartner  Is  not  brought  for  a 
dissolntlon  of  the  firm,  but  to  continue  the  partnership  and  onst  the  co- 
partner from  the  management  secured  to  him  by  firm  agreement,  and  to 
obtain  the  management  for  plaintlfl,  the  appointment  of  a  recover  pend- 
ing the  action  is  improper. 

(EO.  Note. — For  cases  in  point,  see  Cent  Dig.  roL  88,  Partnership,  i 
181 V4.] 

2.  Saue— Pabtibs. 

Where,  after  a  partner  and  ci^artner  had  assigned  their  Interesta  In 
the  firm  to  a  third  person,  the  partner  sued  his  copartner  to  deprive  him 
of  tlte  management  secured  to  him  by  the 'firm  agreement  the  copartDer 
was  entitled  to  have  the  third  i>erson  made  a  party,  bo  that  any  Judgment 
might  be  binding  on  him. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  SS,  Partnership,  { 
178.] 

3.  Abateuert  abd  Kkvivai/— Unheoessabt  Action— Anothee  Action  Pbsd- 

INO. 

Where  a  partner  in  a  firm  engaged  in  the  business  of  conducting  a 
theater  in  a  county  brought  an  action  in  the  county  against  bis  copartner 
and  a  third  person  with  reference  to  partnership  affairs,  the  copartner, 
though  not  served  with  process,  should  not  be  permitted  to  sue  the  part- 
ner In  another  county,  but  the  matters  in  dispute  should  be  determined  in 
the  first  action. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  1,  Abatement  and 
RevlTal.  St  39-72.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Lee  Shubert  against  John  Laughlin.  From  an  order  ap- 
pointing receivers,  defendant  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 
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Moses  Shire,  for  appellant 
William  Klein,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  an  order  by  which  the 
plaintiff  and  one  Charles  O.  Maas  were  appointed  receivers  pendente 
lite  of  copartnership  property.  The  material  facts  are  not  complicated. 
In  July,  1905,  the  defendant  held  a  lease  of  the  Lyceum  Theater,  in 
Buffalo,  running  to  September  1,  1906,  and  a  further  lease  of  the 
same  premises  running  to  August  31,  1911,  with  an  option  to  extend 
it  to  August  31,  1915.  The  plaintiff  was  a  theatrical  manager,  and 
booking  agent  for  theatrical  companies.  On  July  31,  1905,  plaintiff 
and  defendant  entered  into  a  copartnership  a^eement  in  tiie  enter- 
prise of  managing  and  conducting  said  theater  during  tlie  term  covered 
by  the  aforesaid  leases  and  option.  To  this  partnership  plaintiff  con- 
tributed the  leases  above  mentioned,  and  defendant  contributed  his 
skill  as  manager  and  booking  agent.  The  parties  agreed  to  equally 
share  and  bear  all  expenses  necessary  to  be  incurred  and  all  profits 
realized.  The  defendant  was  to  be  local  manager  of  the  theater, 
drawing  a  salary  of  $100  per  week  for  at  least  40  weeks  in  each 
year.  The  agreement  contained  an  express  covenant  against  the 
assignment  or  transfer  by  either  partner  of  his  interest  therein,  except 
that,  if  a  certain  corporation  was  organized,  both  parties  should  as- 
sign the  copartnership  agreement  to  it.  Such  corporation  was  appar- 
ently never  organized.  By  a  collateral  agreement  made  on  July  31, 
1905,  the  plaintiff  agreed  to  furnish  or  book  for  said  theater  at  least 
20  attractions  in  the  minimum  in  each  season..  In  the  spring  or  early 
summer  of  1907  plaintiff  associated  himself  with  other  managers  in 
a  New  Jersey  corporation  known  as  the  "United  States  Amusement 
Company,"  and  assigned  his  interest  in  the  copartnership  property 
and  agreement  to  that  company.  Defendant  was  importuned  by  plain- 
tiff to  also  assign  his  interest  in  the  copartnership  agreement  and 
property  to  said  Amusement  Company,  and  after  some  demur  did  so, 
being  induced  so  to  do,  as  he  says,  by  promises  of  employment  in 
other  theaters  made  to  him  by  one  Erlanger,  the  president  of  the 
Amusement  Company. 

It  is  not  denied  that  these  promises  were  made,  nor  that  they  were 
never  fulfilled.  When  defendant  failed  to  get  the  employment  prom- 
ised to  him,  he  undertook  to  disawow  and  repudiate  his  assignment  to 
the  Amusement  Company.  Plaintiff  says  that  he  has  withdrawn  from 
or  canceled  his  assignment  to  the  Amusement  Company ;  but  whether 
this  has  been  effectually  done  or  not  does  not  clearly  appear.  It  is 
not  very  important,  however,  for  the  purposes  of  this  appeal,  because 
it  is  clear  that  the  plaintiff's  interests  are  identical  with  those  of  the 
Amusement  Company.  On  August  24,  1907,  after  a  performance  in 
the  theater,  a  number  of  representatives  of  the  Amusement  Company 
took  physical  possession  of  the  theater,  and  when  defendant  on  the 
next  morning  attempted  to  exercise  acts  of  proprietorship  he  was 
violently  assaulted  and  ejected.  Thereupon  defendant  commenced  an 
action  in  the  Supreme  Court  in  Erie  county,  joining  as  defendants 
the  present  plaintiff  and  the  United  States  Amusement  Con^pany,  and 
obtained  a  temporary  injunction  restraining  said  defendants  from  in- 
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terfering  with  him  in  the  possession  and  management  of  the  theater. 
The  summons  and  order  were  not  served  on  plaintiff,  because  he  was 
temporarily  absent  from  the  state ;  but  it  is  evident  that  he  knew  of 
the  commencement  of  the  action  and  the  issuance  of  the  injunction. 
Thereupon  the  present  action  was  commenced,  and  the  order  appealed 
from  was  made  appointing  plaintiff  and  the  said  Maas  receivers,  with 
authority  to  continue  the  business,  and  enjoining  defendant  from  inter- 
fering with  them  in  any  way. 

There  are  several  reasons  why  the  order  must  be  reversed.  In  the 
first  place,  the  action  is  not  brought  for  a  dissolution  of  the  partner- 
ship, and  no  relief  of  that  nature  is  prayed  for.  The  plaintiff's  ap- 
parent purpose  is  to  continue  the  partnership,  but  to  oust  defendant 
from  the  management  secured  to  him  by  tiie  copartnersTiip  agree- 
ment, and  to  assume  such  management  himself.  For  this  reason,  if 
for  no  other,  the  order  was  improperly  made.  Greenwald  v.  Gotham- 
Attucks  Co.,  118  App.  Div.  29,  103  N.  Y.  Supp.  123.  In  the  second 
place,  no  order  disposing  of  the  possession  and  control  of  the  prop- 
erty should  be  made  without  the  presence,  as  a  party,  of  the  United 
States  Amusement  Company.  It  appears  that  both  partners  at  one 
time  or  another  assigned  their  interests  to  that  company.  What 
rights  or  claims  it  may  have  we  cannot  tell ;  but  it  is  entitled  to  be 
heard,  and  the  defendant  is  entitled  to  have  it  a  party  to  the  action, 
so  that  any  judgment  may  be  binding  upon  it.  In  the  third  place, 
the  matters  in  dispute  between  the  parties  can  be  and  should  be  ad- 
justed and  determined  in  the  action  in  Erie  county.  It  may  be  that 
plaintiff  had  the  legal  right  to  bring  this  action ;  but,  when  the  discre- 
tion of  the  court  was  appealed  to  by  the  motion  for  the  appointment 
of  receivers,  that  discretion  would  have  been  properly  exercised  if  the 
parties  had  been  remitted  to  the  action  already  begun.  It  is  not 
conducive  to  the  orderly  administration  of  justice  that  two  actions 
should  be  pending  at  the  same  time  in  the  same  court  to  settle  the 
same  dispute,  when  the  whole  matter  can  be  disposed  of  in  the  action 
first  begun.  It  is  true  that  plaintiff  has  not  been  served  with  process 
in  that  action;  but  he  is  named  as  defendant  therein,  and  can  inter- 
vene and  appear  whenever  he  pleases,  and  by  his  answer  can  ask  for 
any  equitable  relief  to  which  he  deems  himself  entitled. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 


ALFORD  V.  OOOiL 

(Supreme  Oonrt,  Appellate  Term.    December  20,  1907.) 

1,  Hastkb  and  Sebvant— Action  fob  Wages— Sutfioibnot  of  BviOEnoi. 

Letters  introduced  In  evidence  In  an  action  on  a  contract  to  pay  a  sales- 
man an  additional  sum  if  his  sales  were  sattsfactory,  written  by  the  em- 
ployer In  answer  to  reports  sent  in  by  the  salesman  and  containing  words 
of  praise  for  orders  taken  and  encouragement  "to  keep  up  the  good  work," 
If  competent  as  tending  to  prove  the  employer's  estimate  of  the  valae  of 
the  whole  period  of  the  salesman's  services,  are  at  most  the  ordinary  met- 
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■ages  of  an  employer  to  his  employg,  calculated  to  sttmolate  him  to  re- 
newed effort 

2.  SaMB— AtiDinOIfAI,  OOUFBKSATION. 

Under  a  contract  to  pay  a  galeaman  an  additional  aom  If  bis  sales  w»re 
satisfactoiy,  it  lay  with  tbe  employer  alone  to  determine  wtaetber  the  sales 
were  satisfactory. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Charles  H.  Alford  ^^ainst  Jdha  J.  Cook.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERS;.EEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Sullivan  &  Cromwell,  for  appellant 
Charles  Stein,  for  respondent 

FORD,  J.  Defendant  (appellant)  employed  plaintiff  (respondent) 
as  salesman  under  a  written  contract  at  a  stipulated  salary  from  April 
15  to  December  16,  1906,  wherein  defendant  agreed  as  follows: 

"I  also  agree  to  pay  the  said  Alford  a  further  sum  of  $200  on  the  last- 
mentioned  date  (December  15th)  provided  his  sales  shall  hare  been  satisfactory 
at  that  time." 

This  contract  was  fully  executed,  except  as  to  payment  of  the  $200, 
for  which  plaintiff  sued  and  obtained  judgment 

Plaintiff  sought  to  prove  that  his  services  were  satisfactpry  by  in- 
troducing a  series  of  letters  written  to  him  by  defendant  during  the 
course  of  the  employment.  They  appear  to  be  for  the  most  part  in 
answer  to  reports  sent  in  by  plaintiff,  and  contain  words  of  praise 
for  orders  taken,  encouragement  "to  keep  up  the  good  work,  and 
similar  kindly  comment  upon  particular  favorable  results  accomplished 
by  plaintiff.  If  they  are  competent  at  all  as  tending  to  prove  defend- 
ant's mental  estimate  of  the  value  of  the  whole  period  of  plaintiff's 
services,  they  are  at  most  the  ordinary  messages  of  an  employer  to 
his  employe,  calculated  to  stimulate  him  to  renewed  effort.  Under 
the  terms  of  the  contract  it  lay  with  the  master  alone  to  determine 
whether  or  not  the  services  of  the  servant  were  satisfactory.  Tyler 
v.  Ames,  6  Lans.  280 ;  Zeiss  v.  American  Wringer  Company,  62  App. 
EKv.  463,  70  N.  Y.  Supp.  1110;  Duplex  Safety  Boiler  Company  v. 
Garden,  101  N,  Y.  387,  4  N.  E.  749,  54  Am.  Rep.  709;  Crawford  v. 
Mail  &  Express  Co.,  163  N.  Y.  404,  57  N.  E.  616, 

In  tfiis  case  the  defendant  not  only  adjudged  them  unsatisfactory, 
but  testified  that  he  actually  lost  money  on  the  sales  made  by  the  plain- 
tiff, and  showed  in  detail  why  his  services  were  unsatisfactory  in  other 
respects. 

"rhe  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  llie  appellant  to  abide  the  event    All  concur. 
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OA-UFIEIiD  T.  BLATT. 
(Supreme  Orart,  Appellate  Tenn.    December  20,  1907.) 

TBIAIt-VKEDIOT. 

Where  the  Jury  rendered  a  verdict  for  plaintiff  for  a  lees  sum  than  be 
was  entitled  to,  ereu  conceding  that  the  Jury  bad  found  In  favor  ot  de- 
fendant on  hla  contentionB,  the  Judgment  wUI  be  reversed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  James  Caufield  against  Epima  M.  Blatt.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  McCALL  and 
FORD,  JJ. 

Maxson  &  Jones  (Henry  L.  Maxson,  of  counsel),  for  appellant 
Fullerton  Wells,  for  respondent. 

PER  CURIAM.  Plaintiff  and  defendant  made  a  contract  by  which 
defendant  hired  the  use  of  an  automobile,  or  locomobile,  for  the  month 
of  August,  1907,  for  the  sum  of  $550,  payable  in  equal  quarterly  pay- 
ments on  August  1st,  9th,  ICth,  and  24th.  The  first  two  installments 
were  paid,  but  defendant  deducted  $10  from  the  balance  due  on  Au- 
gust 16th,  on  the  ground  that,  owing  to  plaintiff's  sending  a  defective 
machine  for  defendant,  the  latter  was  obliged  to  hire  anodier  machine 
for  $10  in  order  to  get  back.  Defendant  refused  to  pay  the  $137.50 
due  on  August  24th,  on  the  ground  that  plaintiff  broke  the  contract 
by  sending  a  defective  machine  for  defendant's  use.  Defendant  fur- 
ther claims  by  way  of  offset  $14.75  for  expenses  caused  by  the  de- 
fective condition  of  the  machine  furnished  by  plaintiff.  The  plaintiff 
claims  he  furnished  a  machine  in  proper  order  and  according  to  con- 
tract The  court  left  the  issues  to  tfie  jury,  with  instructions  that, 
if  they  found  for  plaintiff,  their  verdict  should  be  for  $127.50.  The 
jury  found  for  plamtiff  in  the  sum  of  $15.25.    The  plaintiff  appeals. 

The  rental  was  $550,  as  we  have  seen,  of  which  $147.50  have  not 
been  paid,  being,  as  we  have  seen,  $10  due  on  balance  accruing  on 
August  16th  and  $137.50  due  on  August  24th,  The  defendant  used 
the  car  on  August  25th  and  August  26th,  after  which  date  plaintiff 
refused  to  let  defendant  have  the  car  by  reason  of  defendant's  refusal 
to  pay  the  balance  due  on  August  24tn,  but  defendant  sent  to  plain- 
tiff $20  for  the  use  of  the  car  on  August  25th  and  August  26th,  which 
sum  was  credited  on  account  Plaintiff  sued  for  breach  of  a  con- 
tract of  hiring,  not  on  a  quantum  meruit  for  the  use  of  the  machine. 
By  their  verdict  in  plaintiff's  favor  the  jury  must  have  believed  plain- 
tiff's testimony  that  he  fulfilled  his  part  of  the  contract  by  furnishing 
a  properly  equipped  machine  in  accordance  with  the  agreement.  As- 
suming plaintiff's  contention  to  be  correct,  he  would  be  entitled  to 
$147.50,  less  the  $20  paid  for  the  machine  on  August  25th  and  26th, 
making  a  balance  due  of  $127.50,  which  sum  the  court  charged  the 
jury  was  the  amount  they  should  find,  if  they  gave  a  verdict  for  plain- 
tiff.   Even  if  the  jury  found  that  defendant  was  entitled  to  an  offset 
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of  $14.75,  the  verdict  should  have  been  far  in  excess  of  the  $15.25 
found  by  the  jury.  The  amount  of  the  verdict  is  contrary  to  the  in- 
structions of  the  court,  and  not  based  on  the  evidence,  and  it  indicated 
a  misapprehension  or  disregfard  of  the  testimony  on  the  part  of  the 
jury  that  requires  a  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  ai^lant 
to  abide  the  event 


(56  Misc.  Rep.  001.) 

JACOB  T.  KELLOGG. 

(Supreme  Oonrt,  Aiq^ellate  Term.    December  20,  1007.) 

1.  BAItKBnFTOT— SAIS  OF  PBOPEBTY— RiOItIS  OF  PxntOHABIBS. 

Wbere  the  tenant  of  a  building  placed  flztnres  therein,  the  purchaser 
of  the  same  from  his  trustee  In  bankruptcy  acquired  only  sadi  rlgbt  to 
remove  the  flxtures  as  the  tenant  may  have. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  6,  Bankruptcy,  i  874.] 

8.   FlZTCBaB— Ck>irTKB8I0N  INTO  RXAI,  ESTATE. 

The  gaKral  mie  Is  that  fixtures  cease  to  be  personal  property  where 
they  are  firmly  attached  to  the  real  estate,  so  that  they  cannot  be  remov- 
ed without  destroying  or  causing  material  Injury  to  the  realty,  and  where 
they  are  adapted  to  the  use  of  the  realty  and  it  was  the  intention  of  the 
partlea  that  they  should  be  permanently  annexed. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  28,  Fixtures,  |  1.] 

8.    SaICK— FiXTCBES  AS  BXTWEEN  LaMDLOBD  AND  TENANT. 

Where  a  tenant,  occupying  a  building  as  a  piano  factory,  installed  a 
Bteam-beatlng  plant  in  such  a  manner  that  its  ranoval  would  cause  serious 
Injury  to  tfae  realty,  and  the  lease  required  the  tenant  to  leave  the  premi- 
ses in  good  condition,  and  the  annexation  of  the  plant  to  the  real^  was 
of  a  permanent  nature,  and  it  was  peculiarly  adapted  to  the  use  of  the 
iwemises,  the  tenant  was  not  entitled  to  remove  it  as  personal  property. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  2S,  Fixtures,  |  22.] 

4.  Saicb— Tbadb  Fixtubes. 

There  is  a  presumption  that,  when  articles  are  trade  fixtures,  which  can 
be  removed  from  place  to  place  for  use  in  a  particular  business,  there  Is 
an  intention  on  the  part  of  the  landlord  and  tenant  that  the  attachment 
to  the  realty  shall  not  be  permanent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Fixtures,  U  28-29.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  C.  Albert  Jacob  against  Antdnette  Kellogg.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Sullivan  &  Cromwell  (Albert  S.  Ridley  and  Emery  H.  Sykes,  of 
counsel),  for  appellant. 

Wentworth,  Lowenstein  &  Stern  (Louis  Lowenstein,  of  counsel), 
for  respondent. 

PER  CURIAM.  On  May  1,  1901,  defendant  leased.to  one  Charles 
Wessell  the  factory  building,  Nos.  222-224  East  Thirty-Seventh  street, 
in  this  city,  for  the  manufacture  of  pianos,  for  a  term  of  five  years 
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and  five  nuMiths,  commencing  September  1,  1901,  and  ending  Feb- 
ruary 1,  1907.  The  lease  provided  that  the  tenant  should  make  all 
repairs  at  his  own  expense,  and  deliver  up  the  premises  at  the  end 
of  the  term  in  good  order  and  condition,  damages  by  the  elements 
excepted.  The  said  Wessell  took  possession  of  the  premises  under 
said  lease,  and  told  defendant  he  desired  to  make  some  necessary  al- 
terati(»is  in  the  building,  to  which  pr<q>osition  defendant  consented. 
Wessell  thereupon  took  the  elevator  car  out  of  the  building,  enlarged 
the  elevator  shaft,  installed  a  larger  elevator,  with  attachments,  and 
built  partitions  around  it  on  each  floor.  He  also  installed  a  steam- 
heating  plant,  and  put  in  some  gas  pipe,  office  partitions,  a  railing, 
and  a  stock  room  building.  Subsequently,  and  in  September,  1903, 
Wessell  was  adjudicated  a  bankrupt,  and  his  trustee  in  bankruptcy 
sold  his  stock  in  trade  and  fixtures  at  puUic  auction.  The  lease,  with 
the  consent  of  defendant,  was  assigned  by  the  trustee  to  one  Stevens, 
upon  the  guaranty  by  the  plaintiff  of  the  payment  of  rent  by  Stevens. 
The  latter  subsequently  assigned  the  lease  to  plaintiff,  who  thereafter 
paid  the  rent  to  defendant  Plaintiif  claims  that  the  stock  in  trade 
and  fixtures  were  sold  in  lots  and  purchased  by  him.  On  the  ex- 
piration of  the  lease,  the  brother  of  plaintiff  met  defendant's  repre- 
sentative at  the  factory,  and  told  him  that  the  plaintiff  was  going  to 
take  the  fixtures  out,  whereupon  they  went  through  the  building  to- 

f ether  and  examined  the  fixtures;  but  defendant's  representative  re- 
used permission  to  the  plaintiff  to  remove  the  fixtures  involved  in 
this  acticMi.  Up<Mi  the  trial  of  this  action,  brought  to  recover  the 
value  of  said  fixtures,  the  court  below  decided  that  the  elevator  had 
become  part  of  the  realty,  but  that  the  steam-heating  plant,  consisting 
of  boiler,  pipes,  radiators,  and  valves,  still  remained  personal  prop- 
erty, for  the  value  of  which  steam-heating  plant  judgment  was  given 
in  favor  of  the  plaintiff.    Defendant  appeals. 

The  general  rule  is  that  fixtures  cease  to  be  personal  property  and 
become  part  of  the  realty  where  they  are  firmly  attached  to  the  realty 
in  such  a  way  that  they  cannot  be  removed  without  destroying  or 
causing  material  injury  to  the  realty,  and  where  they  are  adapted  to 
the  use  of  the  realty  and  it  was  the  intention  of  the  parties  that  they 
should  be  permanently  annexed  thereto.  By  his  purchase  of  the 
steam-heating  plant  from  the  trustee  in  bankruptcy  of  said  Wessell, 
plaintiff  only  acquired  such  rights  and  interest  as  Wessell  may  have 
had  in  said  plant.  Sisson  v.  Hibbard,  75  N.  Y.  642.  The  only  ques- 
tion presented  in  this  case  is  one  of  fact,  viz. :  Was  the  steam-headng 
plant  of  such  a  character  that  it  had  become  part  of  the  realty,  and 
therefore  the  property  of  defendant ;  or  was  this  plant  of  such  a  char- 
acter that  it  remained  personalty,  and  therefore  the  property  of  tlie 
plaintiff?  The  g^eat  preponderance  of  evidence  dearly  shows  that 
the  plant  was  permanently  annexed  to  the  realty,  and  that  its  removal 
would  cause  serious  injury  thereto,  and  that  it  was  peculiarly  adapted 
to  the  use  of  the  freehold ;  and,  although  there  was  no  specific  agree- 
ment between  defendant  and  Wessell  as  to  this  plant,  except  as  above 
stated,  the  nature  of  the  plant  and  the  requirements  of  the  lease  as  to 
leaving  the  premises  in  good  condition,  and  as  to  the  repairs  being 
made  at  Wessell's  expense,  indicate  that  it  was  die  intention  of  the 
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parties  that  the  plant  should  become  part  of  the  realty.  It  is  true 
that  there  is  a  presumption  that,  when  articles  are  trade  fixtures,  which 
can  be  removed  from  place  to  place  for  use  in  a  particular  business, 
there  is  an  intention  on  the  part  of  the  landlord  and  tenant  that  the 
atbchment  to  the  realty  shall  not  be  permanent  But  this  steam- 
heating  i^ant  can  scarcely  be  regarded  as  such  a  trade  fixture,  under 
the  circumstances  presented  in  £e  case  at  bar.  It  was  a  proper  and 
usual  part  of  the  building  for  practically  any  purpose  to  which  the 
'building  might  be  put,  and  had  no  peculiar  use  in  Wessell's  particular 
business.  There  is  nothing  in  the  record  to  indicate  any  special  ar- 
rangement between  WesseU  and  defendant,  or  between  plamtiff  and 
defendant,  that  this  plant  was  to  be  regarded  as  personalty. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


QUJBWRT  ▼.  WIIjLIAMS. 
(Sapreme  Ooort,  Appellate  Term.    December  20,  190T.) 

1.  IRRKKKFEBS— liOflS  OB  IRJUBT  TO  PBOFEBTY  OF  OUEST. 

An  Umkeeper  Is  absolutely  liable  for  alltbefts  from  within  or  nnez- 
plained  loasee  of  property  belonging  to  hia  guest,  although  he  may  be 
dlRbarged  from  liability  by  the  gaest'a  contrlbatory  negligence. 

[Ea.  Nota— For  cases  In  point,  see  Cent  Dig.  t<^  27,  Innkeepers,  U 
17-84.] 

2.  Sams— iJABruTT  of  BoAsniNd  Housx  Exkpeb. 

The  absolnte  liability  of  an  Innkeeper  for  all  thefts  from  within  or  un- 
explained losses  of  property  belonging  to  his  guest  does  not  extend  to 
the  keeper  of  a  boarding  house,  whose  duty  Is  merely  to  exercise  such 
care  as  a  pmdent  man  would  exercise  over  his  own  property  under  simi- 
lar clrcomstanceB,  and  he  may  be  discharged  from  liability  by  the  guest's 
contributory  negligence. 

[Eid.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  27,  Innkeepers,  t 
20.] 

8.  Samx— AonoR  Aoaihst  BoABDina  Hottsk  Kxepkb— Btidbros— SmrionN- 
or. 

In  an  acti<m  against  a  boarding  house  keeper  by  a  guest  for  the  loss 
of  property  taken  from  his  room,  evidence  considered,  and  Aeld  insuffi- 
cient to  show  actionable  n^llgence  on  the  part  of  defendant 

[Bd.  Note. — ^EV>r  caSes  in  point,  see  Cent  Dig.  vol.  27,  Innkeepers,  | 
88%.] 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Samuel  Gilbert  against  Belle  W.  Williams.  From  a  judg- 
ment in  favor  of  defendant,  plaintiif  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Maurice  Nagler,  for  appellant 
Jerome  Eisner,  for  respondent 

GILDERSLEEVE,  P.  J.  Defendant  kept  a  boarding  house  at  Nos. 
6,  7,  9,  and  11  East  Thirty-First  street.  The  principal  entrance  was  in 
No.  7,  and  there  was  a  boy  in  charge  of  that  entrance.    Plaintiff  had  a 
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room  in  No.  5.  The  boarders,  or  at  least  8C«ne  of  them,  had  latch  keys 
to  the  entrance  door  of  No.  5,  at  which  entrance  there  was  no  hall  boy. 
On  May  3,  1907,  plaintiff  left  his  room  in  the  morning  and  was  absent, 
as  usual,  most  of  the  day.  He  claims  he  locked  his  door,  upon  leaving 
the  room,  and  placed  the  key  under  the  carpet  in  the  hall,  as  he  had 
been  requested  to  do  by  the  diambermaid.  It  seems  that  there  was  but 
one  key  to  each  room,  and  the  chambermaid,  not  having  any  pass  key, 
was  obliged  to  use  plaintiff's  key,  and  that  the  custom  was  for  the 
boarders,  upon  leaving  their  rooms  and  locking  their  doors,  to  put 
their  keys  under  the  carpet  of  the  hall,  so  that  the  chambermaid  could 
find  them  and  get  into  the  rooms  for  the  purpose  of  putting  them  in 
order.  While  plaintiff  was  so  absent  from  his  room  on  May  3,  1907, 
some  one  entered  his  room  and  stole  certain  articles  of  wearing  ap*- 
parel ;  and  upon  returning  to  his  room  in  the  evening  plaintiff  found 
his  door  partly  open,  with  the  key  in  the  lock,  and  the  articles  of  cloth- 
ing gone.  The  front  or  street  door  of  No.  5  was  sometimes  left  open 
by  some  boarders,  who  lived  on  the  ground  floor  and  desired  to  get 
fresh  air  into  their  rooms  in  warm  weather.  There  is  nothing,  how- 
ever, to  indicate  that  this  door  was  left  open  by  defendant  or  her 
agents,  or  with  their  knowledge  or  consent,  except  that,  on  one  occa- 
sion, her  housekeeper  found  it  open,  with  two  boarders  close  by,  at 
whose  request  she  allowed,  apparently,  the  door  to  remain  open  while 
the  boarders  remained  where  tihey  could  see  any  one  attempting  to  en- 
ter the  doorway.    The  chambermaid  testifies  as  follows : 

"Q.  Tou  had  charge  of  plalntlfTs  room?  A.  Yes,  sir.  Q.  Do  you  remember 
the  day  of  the  loss?  A.  Tea,  sir.  Q.  Was  the  door  of  his  room  locked  on 
the  day  of  this  loes?  A.  No,  sir ;  It  was  not  locked.  He  never  locked  the  door. 
I  never  found  the  door  locked.  I  locked  It  the  first  time  he  came,  and  Mr. 
Gilbert  (plalntlll)  came  up  to  me,  and  I  showed  him  where  the  key  was. 
During  all  the  time  he  was  there  before  the  loss,  he  went  out  and  left  the 
doOr  open.  I  lo<dced  the  door  the  first  day,  then  I  did  not  lock  it  any  more. 
Q.  Do  you  know  where  the  key  was  during  all  these  times?  A.  Yes,  sir; 
when  it  was  not  locbed,  It  was  in  the  door,  and  remained  there.  The  first 
time  I  locked  the  door  Mr.  Ollbert  (plaintiff)  said  he  had  come  all  the  way 
upstairs  and  could  not  find  the  key.  I  told  him  to  lock  the  door  and  pat 
the  k^  by  the  side  of  the  door  (under  the  hall  carpet).  He  said  he  did  not 
want  the  door  locked.  The  next  day  I  did  not  find  the  door  locked.  Q.  Did 
that  continue  during  the  time  he  was  there?  A.  Yes,  sir.  Q.  Ate  yon  posi- 
tive that  he  at  no  time  during  this  time  locked  the  door?  A.  I  do  not  re- 
member of  ever  having  [finding]  the  door  locked  until  his  things  were  taken. 
I  found  It  always  locked  after  that,  and  the  key  put  under  the  carpet  Q. 
You  are  sure  that  at  no  time  yon  had  to  use  a  key  to  get  In  his  room?  A.  I 
always  went  in.  I  never  found  it  locked  (up  to  the  time  of  the  loes  of  the 
wearing  apparel).  Q.  Did  you  ever  report  to  defendant  that  he  was  in  the 
habit  of  leaving  the  door  open?  A.  No,  sir.  Q.  Did  you  ever  call  his  atten- 
tion to  that  fact?  A.  The  first  time,  I  told  him  to  always  lode  the  door.  He 
did  not  lock  the  door  after  that,  and  I  did  not  lock  it." 

Defendant's  housekeeper  testifies  that  when  plaintiff  first  came  to 
the  boarding  house  he  made  "a  great  fuss"  because  his  door  was  lodced 
and  he  could  not  find  the  key.  Plaintiff  denies  that  he  was  in  the  habit 
of  leaving  his  door  unlocked.  The  court  below  found  for  defendant, 
dismissing  the  complaint  on  the  merits.    Plaintiff  appeals. 

Although,  as  pointed  out  by  Judge  Loew  in  the  case  of  Smith  v. 
Read,  6  Daly,  33,  a  decisitm  of  the  former  General  Term  of  the  Court 
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of  Common  Pleas,  it  is  somewhat  difficult  to  see,  under  present  con- 
ditions, why  any  distinction  should  be  made  between  the  liability  of  an 
innkeeper  and  that  of  a  keeper  of  a  boarding  house  or  lodging  house 
vrith  respect  to  loss  by  a  guest,  such  a  distinction  is  nevertheless  made 
by  the  great  weight  of  authority.  While  the  innkeeper  is  compelled  to 
receive  practically  every  one,  iht  boarding  house  keeper  may  refuse 
wh<Mn  he  chooses  to  refuse,  thereby  exercising  more  care  in  the  selec- 
tion of  his  clients,  and  the  statute  now  gives  to  the  boarding  house 
keeper  the  same  lien  on  the  property  of  his  clients  that  the  innkeeper 
has  (Jones  v.  Morrill,  42  Barb.  623) ;  so  that,  as  was  said  in  the  case  of 
Smith  V.  Read,  "it  is  difficult  to  see  why,  on  principle  merely,  the 
boarding  house  keeper  should  not  be  required  to  take  at  least  as  much 
care  of  the  goods  of  a  guest  as  the  innkeeper."  Be  this  as  it  may,  how- 
ever, the  common  law  holds  the  innkeeper  absolutely  liable  for  all  thefts 
from  within  or  unexplained  losses  of  property  in  his  charge  belonging 
to  his  guest,  although  he  may  be  discharged  from  liability  by  the  con- 
tributory negligence  of  the  guest.  1 1  Am.  &  Eng.  Ency.  of  Law,  pp. 
51,  53 ;  Metzger  v.  Schnabel,  83  Misc.  Rep.  699,  52  N.  Y.  Supp.  105 ; 
Mowers  v.  Fethers,  61  N.  Y.  37,  19  Am.  Rep.  244.  The  innkeeper  is 
deemed  an  insurer  of  the  property  of  his  guests,  and  is  bound  to  make 
good  any  loss,  with  some  few  exceptions.  Hulett  v.  Swift,  33  N.  Y. 
571,  88  Am.  Dec.  406.  This  rigid  liability  does  not  extend  to  the 
boarding  house  keeper,  whose  duty  to  his  boarders  with  respect  to 
their  property  is  merely  to  exercise  such  care  as  a  prudent  person  would 
exercise  over  his  own  property,  under  similar  circumstances.  Metzger 
V.  Schnabel,  supra.  The  boarding  house  keeper  is,  of  course,  responsi- 
ble for  the  negligence  of  his  servants  in  the  case  of  a  boarder's  prop- 
erty (Smith  V.  Read,  supra),  and,  like  the  innkeeper,  may  be  discharged 
from  liability  by  the  contributory  negligence  of  the  g^est. 

The  question  to  be  determined  in  tfie  case  at  bar  is  this,  viz. :  Does 
the  evidence  sh6w  want  of  such  care,  on  the  part  of  defendant  or  her 
servants,  as  a  prudent  person  would  exercise  in  the  care  of  his  own 
property ;  and  did  not  the  acts  of  plaintiff  show  negligence  on  his  part 
contributing  to  the  loss  ?  The  court  below  had  a  right  to  believe  the 
testimony  of  the  chambermaid  that  plaintiff  insisted  on  leaving  his 
door  unlocked.  While  it  may  not  be  necessary  that  a  guest  should  keep 
his  room  locked  at  all  times,  so  as  to  entitle  himself  to  protection 
against  robbery  (Buddenburg  v.  Benner,  1  Hilt.  84),  nevertheless  where 
he  makes  a  practice  of  so  doing  in  a  large  boarding  house,  when  he  has 
been  given  a  key  and  advised  by  the  servant  of  tiie  boarding  house 
keeper  to  keep  his  door  locked,  such  action  on  his  part  may  be  regarded 
as  an  element  in  the  case  tending  to  show  negligence  on  his  part  So 
far  as  the  question  of  any  negligence  on  the  part  of  the  defendant  is 
concerned,  the  proofs  adduced  at  the  trial  do  not,  in  our  opinion,  show 
a  lack  of , requisite  prudence  and  care,  except,  perhaps,  in  one  particu- 
lar, viz. :  It  would  have  been  more  prudent  to  have  a  pass  key  for  the 
chambermaid,  and  to  allow  each  guest  to  carry  his  key  with  him,  instead 
of  placing  it  under  the  carpet  in  the  hall.  However,  there  is  nothing 
in  tiie  case  at  bar  to  indicate  that  the  loss  occurred  through  some  one 
finding  the  key  under  the  carpet ;  but,  on  the.  other  hand,  the  court  be- 
low evidently  found,  upon  the  evidence  of  the  chambermaid,  corrob- 
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orated  in  part  by  that  of  the  housekeeper,  that  the  door  was  left  un- 
locked at  plaintiff's  request. 

We  are  of  opinion  that  the  judgment  should  be  affirmed,  vrith  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


THOMSBN  T.  HBNRI  P.  ALDXANDEB,  Ine, 

(Supreme  Ocmrt,  Appellate  Term.    December  20,  1907.) 

Salb&— Action  roB  Pbiob— Pabtikb  Liablk. 

Judgment  againat  a  corporation  for  goods  sold  and  delivered  cannot 
be  sustained,  the  evidence  stiowlng  tliat  pialntifl's  dalm  existed  against 
its  preeident  IndlTldnally,  and  was  evidenced  by  lila  promissory  note, 
several  monttis  before  defendant  was  incorporated^  and  that  defendant 
never  dealt  with  <»r  incurred  liability  to  plaintttt. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Edward  Thomsen  against  Henri  P.  Alexander,  incor- 
porated. From  a  judgment  for  plaintiff,  defendant  ai^peals.  Revers- 
ed and  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Welch,  Heine  &  Fall,  for  appellant. 
Sigmund  Wechsler,  for  respondent 

McCALIy,  J.  This  action  was  brought  against  the  defendant  as 
a  corporation,  and  the  summons  served  upon  Alexander,  the  president 
The  pleadings  were  oral,  the  plaintiff  complaining  for  goods  sold  and 
delivered;  but  it  is  evident  from  the  testimony  that  plaintiff's  claim 
existed  against  Alexander  individually,  and  was  evidenced  by  a  prom- 
issory note  given  by  him  several  months  before  the  defendant  was 
incorporated.  The  defendant  had  never  dealt  with  and  had  never 
incurred  liability  to  the  plaintiff.  The  plaintiff  failed  to  prove  a  cause 
of  action  against  the  defendant  corporation. 

Judgment  reversed,  with  costs,  and  complaint  dismissed.  All  con- 
cur. 


SPIDOBXiBBRO  et  al.  v.  SOHOBNBBBGI. 
(Supreme  Oonrt,  Appellate  Term.    December  20,  1907.) 

OOirtBAOTB— RlOHTB  OF  THIBO   PEBSONS. 

In  an  action  on  a  contract  made  between  defendant  and  a  third  party, 
whereby  defendant  agreed  to  pay  for  certain  goods  purchased  by  the  tlilrd 
party  from  plaintUT,  plaintiff  was  entitled  to  recover  on  a  allowing  that 
defendant  and  the  third  party  were  liable  as  partners  for  the  debt  con- 
tracted by  defendant  for  their  Joint  benefit. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  11,  Ocmtracts,  ({  79&- 
802.] 

McOall,  J.,  dissenting. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Jerome  Spiegelberg  and  another  against  Isaac  Schoen- 
berg.  Frcwn  a  jud^ent  in  f^vor  of  defendant,  plaintiffs  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Charles  L.  Greenhall,  for  appellants. 
Alex.  B.  Greenberg,  for  respondent 

FORD,  J.  This  is  an  appeal  from  a  judgment  dismissing  a  com- 
plaint at  the  close  of  the  case.  Plaintiffs  (appellants)  sued  upon  a 
contract  made  between  the  defendant  (respondent)  and  a  third  party, 
a  Mrs.  Herzog,  whereby  defendant  agfreed  to  pay  for  certain  goods 
purchased  on  credit  from  the  plaintiffs.  Mrs.  Herzog  testifies  in  ef- 
fect that  she  and  the  defendant  commenced  business  as  a  partnership, 
and  as  such  purchased  the  goods  from  the  plaintiffs  for  the  purchase 
price  of  which  this  suit  was  brought.  She  admits  that  they  had  in 
contemplation  the  formation  of  a  corporation  to  take  over  their  co- 
partnership business,  and  that  steps  preliminary  to  that  end  had  been 
taken.  Differences  arose  between  them,  which  led  to  an  agreement 
to  dissolve  the  embryonic  corporation  and  for  a  distribution  of  their 
assets.  Under  it  the  defendant  was  to  take,  and  by  his  own  admis- 
sion did  take,  certain  of  the  assets  and  accounts  receivable.  He  also 
undertocJc  to  pay  certain  obligations,  among  which  the  bill  owing 
to  the  plaintiffs  was  specifically  mentioned.  This  agreement  was  in 
writing  and  is  in  evidence.  Its  recitals  and  general  tenor  bear  out 
to  some  extent  the  contention  of  plaintiffs  that  in  fact  the  business 
was  regarded  and  treated  as  that  of  a  partnership  by  both  the  de- 
fendant and  Mrs.  Herzog,  and  that  the  formation  of  the  corporation 
was  something  outside  of  and  apart  from  their  business  as  actually 
conducted.  The  credit  man  of  the  plaintiffs  testified  that  the  first 
goods  were  ordered  from  his  firm  about  February  9th,  a  month  be- 
fore the  certificate  of  incorporation  was  filed  in  the  office  of  the  Sec- 
retary of  State.  He  said  that  the  defendant  came  to  him  and  repre- 
sented that  he  and  Mrs.  Herzog  were  about  to  organize  a  firm,  with 
himself  and  her  as  the  only  partners;  that  subsequently,  about  the 
end  of  March,  defendant  and  Mrs.  Herzog  came  to  him  and  repre- 
sented that  they  were  about  to  "dissolve  and  go  out  of  business,"  and 
that  the  defendant  was  to  pay  all  the  debts.  They  offered  to  return 
so  much  of  the  merchandise  as  was  in  a  salable  condition  to  apply  on 
tiie  account.  He  swears  positively  that  he  never  knew  of  the  organiza- 
ti(»  of  the  corporation  until  the  effort  was  made  to  collect  Sie  bill 
by  suit. 

Upon  the  whole  case,  I  think  the  foregoing  evidence  would  support 
a  finding  by  the  trial  justice  that,  so  far  as  these  plaintiffs  are  con- 
cerned, they  could  hold  both  the  defendant  and  Mrs.  Herzo^f  liable 
as  partners  for  the  debt  contracted  by  the  defendant  for  their  joint 
benefit.  Such  a  finding  would  be  sufficient  to  sustain  the  suit  brought 
by  plaintiffs  to  enforce  a  contract  made  for  their  benefit  between  the 
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defendant  and  Mrs.  Herzog,  tinder  the  familiar  rule  laid  down  in 
Lawrence  v.  Fox,  20  N.  Y.  268.  It  was,  therefore,  error  to  dismiss 
the  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs. 

McCALL,  J.  (dissenting).  I  cannot  agree  in  this  case  with  the 
disposition  about  to  be  made.  The  learned  justice  below  was  amply 
and  fully  justified  upon  the  proof  in  his  finding  that  no  copartnership 
existed  and  that  the  debt  contracted  was  that  of  a  corporation,  .which, 
of  course,  was  the  justification  of  the  judgment  he  rendered.  The 
plaintiffs  are  not  witiiout  their  remedy  against  this  defendant;  but  it 
cannot  be  obtained  upon  the  contractual  relation  they  assert  and  use 
for  a  basis  for  the  recovery  sought  in  this  action. 

I  therefore  dissent 


RICHARDS  T.  KING. 
(Supreme  Court,  Trial  Term,  Chemung  County.    December  12,  1907.) 

L  InsuRARcn— MuTUAi,  Bkrefit  Inbttiuncb— Apfuoahor— Wabrahties. 

Statements  by  an  applicant  In  an  application  for  mutual  benefit  insor. 
ance  do  not  amount  to  warranties,  where  there  Is  no  reference  to  the  ap- 
plication in  the  certificate  or  policy. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  28,  Insurance,  1 1860.] 
2.  Samb— Bbrefioiabies— Who  mat  bk  Beneficiabieb. 

Where  the  constitution  and  by-laws  of  a  mutual  benefit  assodatlim  pro- 
vided that  certificates  might  be  made  payable  only  to  the  family  or  wife 
of  a  member,  or  a  person  dependent  on  him,  a  beneficiary  to  whom  the 
proceeds  were  made  payable  as  wife  of  the  member,  and  who  liad  lived 
with  him  as  his  wife  and  been  supported  by  him,  was  entitled  to  the 
proceeds,  though  In  fact  there  had  been  no  lawful  marriage  between 
herself  and  the  member. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  rol.  28,  Insurance,  1 1935.] 

Action  by  Phoebe  O.  Richards  gainst  Albert  E.  King,  as  treasurer 
of  the  Brotherhood  of  Railroad  Trainmen.    Judgment  for  plaintiff. 

Samuel  D.  Aulls,  for  plaintiff. 
Herschell  L.  Gardner,  for  defendant 

COMAN,  J.  The  Brotherhood  of  Railroad  TrainmMi  is  a  fraternal 
benefit  association  transacting  the  business  of  life  insurance  in  this 
state  pursuant  to  the  provisions  of  article  7  of  the  insurance  law. 
One  Lewis  E.  Richards  became  a  member  of  the  association  on  the 
24th  day  of  March,  1903,  and  a  certificate  was  duly  issued  to  him 
bearing  date  on  that  day.  By  the  terms  of  the  certificate  and  the  pro- 
visions of  the  constitution  and  by-laws  of  the  association,  the  bene- 
ficiary named  in  the  certificate  would  become  entitled  to  receive  from 
the  association  the  sum  of  $1,200  upon  the  death  of  Richards.  The 
beneficiary  named  in  the  certificate  was  the  plaintiff,  Phoebe  O.  Rich- 
ards, and  she  was  therein  described  as  his  wife.    At  the  time  of  his 
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death  Richards  was  still  a  member  of  the  association  in  good  stand- 
ing, and  this  action  is  brought  to  recover  the  said  sum  of  $1,200.  The 
defense  interposed  is  that,  at  the  time  when  Richards  made  his  ap- 
plication for  membership,  he  warranted  the  truth  of  certain  state- 
ments contained  in  said  application,  which  statements  were  false. . 

The  facts  are  that  on  the  4th  day  of  July,  1900,  a  marriage  cere- 
mony was  performed  between  the  plaintiff  and  said  Richards  in  the 
state  of  New  Jersey,  and  that  from  the  date  of  said  marriage  cere- 
mony until  the  time  of  the  death  of  Richards  they  lived  together  as 
husband  and  wife ;  that  two  children  were  bom  of  the  marriage ;  and 
that  during  said  period  the  plaintii]F  and  said  children  were  depend- 
ent upon  said  Richards  for  their  support  and  maintenance.  At  the 
time  when  the  said  marriage  ceremony  was  performed  the  plaintiff 
had  a  living  husband  from  whom  she  had  never  been  divorced,  and 
the  said  Richards  also  had  a  living  wife  from  whom  he  had  never 
been  divorced.  Some  evidence  has  been  given  before  me  on  behalf 
of  the  plaintiff  from  which  her  counsel  contends  that  both  the  plain- 
tiff and  Richards  acted  in  good  faith  and  believed  that  the  marriage 
between  them  was  lawful.  The  plaintiff  claims  that  at  the  time  of 
said  marriage  ceremony  she  believed  and  had  good  reason  to  believe 
that  her  former  husband  was  dead.  It  is  also  shown  that  the  former 
wife  of  said  Richards  was  only  14  years  of  age  at  the  time  of  her  mar- 
riage to  him,  and  that  Richards  represented  to  her  that  the  marriage 
was  void  and  had  been  annulled. 

In  the  view  which  I  take  of  this  case,  however,  this  evidence  is  quite 
immaterial.  The  only  defense  pleaded  is  a  breach  of  warranty.  The 
application  which  Richards  made  to  the  defendant  for  membership 
in  its  association  was  in  writing  and  made  upon  a  printed  form. 
Among  the  questions  asked  of  the  applicant  was : 

"Qaefrtlon:*  To  wbom  do  yon  want  benefits  made  payable?  Answer: 
Pboebe  (^bella  Rlcbards;  maiden  name.  Noble.  Question:  State  relation- 
flblp  of  tbe  person  or  persons  to  you.    Answer :    Wife." 

The  application  also  contained  the  following  provision: 

"I  liereby  warrant  tbe  foregoing  statements  and  answers  to  be  tme,  full, 
and  complete." 

By  the  terms  of  the  constitution  and  by-laws  of  the  defendant  it 
was  provided  that  certificates  might  be  made  payable  only  to  the  fam- 
ily, heirs,  wife,  affianced  wife,  blood  relation,  or  person  dependent  on 
the  member,  provided  that,  if  the  member  has  neither  wife  nor  chil- 
dren living,  he  may  name  a  charitable  institution  or  a  subordinate 
lodpfe  of  the  Brotherhood  as  beneficiary. 

The  defendant's  contention  is  that  this  application  was  a  part  of 
the  contract  between  it  and  Richards,  and  that  Richards  in  his  ap- 
plication having  warranted  that  the  plaintiff  was  his  wife,  and  it  be- 
'  ing  practically  conceded  that  she  was  not  his  lawful  wife,  a  breach 
of  the  warranty  has  occurred,  and  the  certificate  is  void.  The  de- 
fendant has  not  pleaded  that  it  was  induced  to  issue  the  certificate  in 
question  by  the  false  and  fraudulent  representations  of  Richards. 
Most  of  the  essential  allegations  of  such  a  defense  are  missing  from 
the  answer.  There  is  no  allegation  that  Richards  knew  that  the  state- 
107N.T.8.- 
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ments  were  false,  and  no  allegation  that  the  defendant  believed  then> 
and  relied  upon  tfiem.  The  distinction  between  a  warranty  and  a  rep- 
resentation is  a  well-defined  one,  and,  in  insurance  cases,  often  a  vital 
one.  It  is  the  settled  law  of  this  state  that,  under  such  circumstances 
as  .those  recited,  statements  made  in  the  application  for  insurance  do 
not  form  any  part  of  the  contract,  and  are  not  to  be  treated  as  war- 
ranties, unless  such  application  is  referred  to  in  the  certificate  and 
forms  the  basis  of  the  certificate.  Fitzgerald  v.  Supreme  Council,  39 
App.  Div.  251,  56  N.  Y.  Supp.  1005,  affirmed  167  N.  Y.  568,  60  N. 
E.  1110;  Alden  v.  Supreme  Tent  Maccabees,  78  App.  Div.  18,  79  N. 
Y.  Supp.  89 ;  Keefe  v.  Supreme  Council,  52  App.  Div.  616,  64  N.  Y. 
Supp,  1012 ;  Foley  v.  Royal  Arcanum,  151  N.  Y.  196.  46  N.  E.  456, 
56  Am.  St.  Rep.  621;  25  Cyc.  708,  and  cases  cited. 

The  cases  of  Gaines  v.  Fidelity  &  Casualty  Co.,  93  App.  Div.  624, 
87  N.  Y.  Supp.  821,  Id.,  Ill  App.  Div.  386,  97  N.  Y.  Supp.  836,  and 
Makel  v.  John  Hancock  Mutual  L.  Ins.  Co.  (Sup.)  88  N,  Y.  Supp.  751, 
are  not  in  conflict  with  this  principle.  In  each  of  those  cases  the  ap- 
plication was  expressly  referred  to  in  the  certificate  or  policy  and  made 
a  part  of  the  contract.  In  the  case  at  bar  there  is  no  reference  what- 
ever to  the  application  in  the  certificate  or  policy,  and  therefore  the 
statements  contained  in  the  application  cannot  be  treated  as  warran- 
ties, but  only  as  representations;  and  by  reason  of  the  condition  of 
the  pleadings  as  above  referred  to  the  question  as  to  whether  the  rep- 
resentations were  false  and  fraudulent  is  not  before  the  court. 

I  think  that  the  beneficiary  named  in  the  certificate  was  a  person 
"dependent  upon  the  member,"  and  therefore  her  designation  was  not 
in  violation  of  the  defendant's  constitution  or  by-laws.  Under  a  situ- 
ation identical  with  this  the  Court  of  Appeals  said,  in  the  case  of  Stor- 
ey V.  Williamsburg  M.  M.  B.  Association,  96  N.  Y.  474,  477 : 

"It  was  a  case  wbere  it  was  the  duly  of  Storey  to  provide  for  fhem.  and  the 
provision  he  made  through  this  insnranoe  was  in  entire  accord  with  the  ob- 
jects of  the  organization." 

These  views  lead  to  the  conclusion  that  the  plaintiff  is  entitled  to 
judgment  for  the  amount  demanded  in  the  complaint,  and  judgment 
is  directed  accordingly. 


RBQAN  y.  MILLIKBN  BBOS.  et  aL 

(Snpreme  Ck)urt,  Appellate  Division,  Second  Department    December  23,  1907.) 

1.  DisinssAL— Neolbct  to  Pboseodtb— IteLAT  IN  Bbinoino  Action  to  Thiai.. 
Code  Civ.  Proc.  |  822,  provides  that,  where  plaintiff  nnreawxiably  aeg- 
lecta  to  proceed  In  an  action,  the  court  may  In  Its  discretion,  upon  ai^U- 
catlon,  dismiss  the  complaint,  etc.  Rule  36  of  the  Supreme  Court  pro- 
vides that  whenever  an  Issue  of  fact  has  been  joined,  and  plaintiff  fails 
to  bring  It  to  trial,  after  younger  issues  have  been  tried  In  their  regular 
order,  defendant  may  move  to  dismiss;  but,  If  It  appears  that  the  neg- 
lect has  not  I)oen  unreasonable  plaintiff  may  be  permitted  to  bring  the 
action  to  trial  at  a  future  term.  Nothing  was  done  by  plaintiff  toward 
bringing  an  action  to  trial  for  three  years  after  issue  was  Joined,  and  aft- 
er younger  Issues  had  beea  tried  In  their  regular  order.    Seld,  that  a 
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prima  facie  case  of  unreasonable  neglect  was  established,  requtrlng  plain- 
tut  to  show  a  satisfactory  excuse. 

[Bd.  Note. — ^Fdr  cases  in  point,  see  Cent  Dig.  voL  17,  Dismissal  and 
Nonsuit,  U  140-152.] 

2.  Sauk— EzousK  ros  Dki.at. 

The  fact  that  piaintifTs  attorneys  were  copartners  when  they  brought 
the  action,  and  dissolTed  partnership  about  a  year  later,  but  had  not 
agreed  as  to  substitution  In  the  action  until  a  few  weeks  before  the  mo- 
tion, was  not  sufficient  to  show  that  tlie  delay  was  not  unreasonable, 
nor  to  authorize  the  court  to  exercise  Its  discretion  In  plaintiff's  favOT. 

[E3A.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  17,  Dismissal  and 
Nonsuit,  SS  140-152.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Patrick  Regan  against  Milliken  Bros,  and  another.  From 
an  order  denying  a  motion  to  dismiss  the  complaint  for  neglect  to  pros- 
ecute, defendants  appeal.    Reversed,  and  motion  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Louis  Cohn,  for  appellants. 

Taylor  &  McGinniss,  for  respondent 

RICH,  J.  This  record  presents  an  appeal  by  the  defendants  from 
an  order  of  the  Special  Term  denying  their  motion  to  dismiss  the  com- 
plaint for  laches.  It  is  not  disputed  that  after  issue  joined  the  plain- 
tiff for'three  years  has  done  nothing  towards  bringing  the  action  to 
trial,  and  in  the  meantime  younger  issues  have  been  tried  in  their  regu- 
lar order.  These  facts,  under  section  822  of  the  Code  of  Civil  Proce- 
dure and  rule  36  of  the  Supreme  Court,  established  a  prima  facie  case 
of  unreasonable  neglect,  and  threw  upon  the  plaintiff  the  burden  of  sat- 
isfactorily excusing  the  same.  In  tlie  affidavit  used  in  opposition  to 
the  motion  the  only  reason  asserted  for  the  delay  is  that  plaintiff's  at- 
torneys were  copartners  when  they  brought  the  action,  and  in  June, 
1905,  dissolved,  and  until  a  few  weeks  before  the  motion  was  noticed 
had  not  agreed  as  to  substitution  in  the  action  brought  by  them  as  co- 
partners. This  fact  does  not  in  any  degree  tend  to  excuse  the  delay, 
and  does  not  meet  the  requirement  of  the  rule  that,  before  the  court  is 
authorized  to  exercise  its  discretion  in  favor  of  a  negligent  plaintiff, 
it  faust  be  made  to  appear  that  the  neglect  to  bring  the  action  to  trial 
has  not  been  unreasonable. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  defendants*  motion  to  dismiss  the  complaint 
granted.    All  concur,  except  HIRSCHBERG,  P.  J,,  not  voting. 


(56  Misc.  Bepb  635.) 

TENEaiENT  HOUSE  DEPARTMENT  OF  CITY  OP  NEW  YORK  v.  NEW- 
liAND  REAI/TY  ft  CONSTRUCTION  OO. 

(Supreme  Court  Appellate  Term.    December  20,  1907.) 

MlTNIOIPAI,    OOBPOBATIONS— POLICK    POWEB— BUILDIRO     RBOTTLATIORS— VIOI.A - 
TION. 

An  owner  of  tenement  houses  filed  with  the  tenement  house  department 
plans  for  altering  them  for  manufacturing  purposes.  Under  these  plans 
he  proceeded  to  tear  down  partitions,  erect  others,  and  make  eztensiv* 
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alterations,  which  having  been  completed,  the  owner  filed  a  second  set 
of  plans,  which  contemplated  the  adaptation  of  the  houses  as  they  thai 
were  to  tenement  house  purposes,  and  the  plans  were  approved.  Held, 
In  an  action  for  the  penalty  for  a  violation  of  the  tenement  boose  law, 
after  notice  of  violation.  In  that  the  alterations  were  made  without  plans 
filed  and  approved  as  required  by  law,  that,  it  appearing  that  the  altera- 
tions made  before  the  second  set  of  plans  was  approved  were  such  as 
could  not  have  been  legally  made  in  existing  tenement  houses,  and  the  facts 
warranting  a  finding  that  the  alterations  so  efllected  under  the  plans  first 
filed  were  made  with  the  Intent  to  evade  the  tenement  house  law,  and 
that  the  owner  never  Intended  to  turn  the  houses  from  toiement  to  non- 
tenement  purposes,  he  was  guilt?  of  a  violation  of  the  law. 

Appeal  frcxn  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  the  tenement  house  department  of  the  dty  of  New  York 
against  the  Newland  Realty  &  Construction  Company  for  the  penalty 
for  a  violation  of  the  tenement  house  law.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

A.  S.  Schemer,  for  appellant 
F.  K.  Pendleton,  for  respondent 

FORD,  J.  Defendant  (appellant)  owned  10  tenement  houses  which 
it  proposed  to  turn  into  lofts  for  light  manufacturing  purposes.  It  ac- 
cordingly filed  plans  with  the  plaintiff  (respondent),  the  tenement  house 
department,  for  that  ostensible  purpose.  This  took  the  buildings  out 
of  the  jurisdiction  of  the  plaintiff,  and  it  so  notified  the  superin>.endent 
of  buildings.  Under  these  plans  defendant  proceeded  to  tear  down 
partitions,  erect  others,  and  make  extensive  alterations,  with  the  evi- 
dent purpose  of  their  future  use  as  tenement  houses,  although  such 
alterations  in  old  tenement  houses  are  expressly  forbidden  by  3ie  stat- 
ute. After  these  extensive  changes  were  made  in  the  buildings,  de- 
fendant filed  a  second  set  of  plans,  which  contemplated  the  adaptation 
of  the  houses  as  they  then  were  to  tenement  house  purposes.  These 
latter  plans  were  approved  December  31,  1906.  On  March  8,  1907, 
plaintiff  duly  served  notice  of  violation  under  the  tenement  house  law, 
alleging  that  the  alterations  were  made  without  plans  filed  and  ap- 
proved as  required  by  law.  Nothing  was  done  by  defendant  to  re- 
rtiove  the  violation.  Plaintiff  contends  that  this  subjects  defendant  to 
liability  for  the  statutory  penalty,  which  was  imposed  by  the  judgment 
appealed  from. 

Defendant  maintains  that  no  liability  exists,  because  as  a  matter  of 
fact  plans  had  been  filed  and  approved — ^i.  e.;  the  plans  for  the  change 
from  tenement  to  nontenement  purposes — ^before  any  alterations  were 
made,  and  that  at  the  time  the  notice  of  violation  was  served  the  second 
set  of  plans  had  been  filed  and  approved,  authorizing  the  changes  made 
as  well  as  those  in  contemplation.  Hence,  the  defendant  contends, 
there  was  no  violation  to  be  removed,  and  the  case  of  the  plaintiff  fails. 
It  appears  that  the  alterations  made  before  the  second  set  of  plans  was 
approved  were  such  as  could  not  have  been  legally  made  in  existing 
tenement  houses.    All  the  facts  and  circumstances  surrounding  the 
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case  are  ample  warrant  for  the  finding  that  the  alterations  effected  un- 
der the  plans  first  filed  were  made  with  the  intent  to  evade  the  tene- 
ment house  law,  and  that  the  defendant  never  really  intended  to  turn 
the  houses  from  tenement  to  nontenement  uses.  The  statute  plainly 
forbids  the  doing  of  just  what  the  defendant  did  do.  At  the  time  the 
notice  of  violation  was  served  the  violation  existed,  and  the  penalty 
followed  unless  that  violation  was  removed  within  five  days.  It  was 
not  removed,  and  no  effort  was  made  to  remove  it  Defendant  should 
not  be  heard  to  plead  in  extenuation  of  its  illegal  acts  the  ingenious, 
methods  resorted  to  for  their  accomplishment. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


MARTIN  v.  BORDBW. 
(Snpfeme  Oonrt,  Appellate  Division,  Second  Department    December  23,  1S07.) 

1.  Jury— Waivbb  of  Right. 

Under  Code  Cly.  Proc.  !  2990,  providing  that  In  default  of  a  deposit  In 
advance  of  Jurors'  and  constable's  fees  by  a  party  to  an  action  before  a 
jnstlce  who  at  the  joining  of  Issue  demanded  a  Jniy,  the  Justice  shall 
proceed  as  If  no  demand  had  been  made,  a  .party  not  making  the  deposit 
as  so  required,  and  aa  directed  by  the  justice,  walTes  a  jury  trial. 

2.  AmMAUS— Attacks  bt  D'oo — Knowlkdqe  of  VioionaNEsa— Evidenob. 

Brldence  that  defendant's  dog,  which  attacked  and  bit  plaintiff,  bad 
babltually  run  out  of  the  yard,  where  defendant  lived  with  his  paraits, 
and  angrily  attacked  people  in  the  street  for  several  months,  though 
without  getting  hold  of  them,  la  enough  to  Imply  knowledge  to  defendant 
of  the  vidonsness  of  the  dog;  It  being  permissible  to  find  that  he  knew 
what  was  notorious. 

[Ed.  Nota— For  cases  in  point  see  Cent  Dig.  vol.  2,  Animals,  H  265, 
288.] 

Appeal  from  Westchester  County  Court. 

Action  by  James  F.  Martin,  as  guardian  ad  litem  for  Raymond  Mar- 
tin, an  infant,  against  William  e!  Borden,  Jr.  From  a  judgment  of 
the  County  Court,  reversing  the  judgment  of  a  justice  of  the  peace  for 
plaintiff,  plaintiff  appeals.    Reversed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

James  Dempsey,  for  appellant 
Clinton  F.  Ferris,  for  respondent. 

GAYNOR,  J.  The  plaintiff's  judgment  was  for  damages  by  the 
bite  of  the  defendant's  dog.  It  was  reversed  on  the  grounds  thart  a 
jury  trial  was  refused  and  that  it  was  not  shown  that  the  defendant 
had  knowledge  of  the  viciousness  of  the  dog.  The  defendant  demanded 
a  trial  by  jury  at  the  joining  of  issue,  but  did  not  deposit  the  jurors' 
and  constable's  fees  in  advance,  as  directed  to  do  by  the  justice  and 
required  by  law.  This  was  a  waiver  of  a  jury  trial,  and  it  was  the 
duty  of  the  justice  to  proceed  with  the  trial  without  a  jury  on  the  ad- 
journed day,  as  he  did.  Code  Civ.  Proc.  §  2990.  There  was  no  evi- 
dence of  any  direct  notice  to  the  defendant  of  the  dog  having  attacked 
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any  one  before,  but  the  evidence  showed  that  the  dog  had  haWtually 
run  out  of  the  yard  where  the  defendant  lived  with  his  parents  and 
angfrily  attacked  people  in  the  street  afoot,  on  bicycles  and  in  wagons 
for  several  months,  though  without  getting  hold  of  them.  This  was 
ample  to  imply  knowledge  to  the  defendant.  It  is  permissible  to  find 
that  he  knew  what  was  so  notorious. 

The  judgment  of  the  County  Court  should  be  reversed  and  that  of 
the  Justice  s  Court  affirmed. 

Jndginent  of  Connty  Oourt  of  Westchester  county  reveised,  and  tbat  of  the 
Justice's  Oourt  affirmed,  with  costs.    All  concur. 


MBEOHANTS*  REVIEW  PUB.  OO.  ▼.  BUCHAN'S  SOAPS  OORPOBATION. 
(Supreme  Court,  Appellate  Term.    December  20,  1907.) 

Plxadiro— Fbivoloub  Ahsweb. 

Wbile  an  answer  setting  np  fraud  and  mlsrepresentatlmi  In  defense  of 
an  action  on  a  contract  may  be  demurrable,  because  it  does  not  allege 
tbat  defendant  upon  the  discovery  of  the  fraud  rescinded,  or  returned  or 
offered  to  return  any  benefits  it  had  received  under,  the  contract,  it  is 
not  frivolous,  since  it  do^  not  Indicate  bad  faith  upon  bare  in^)ectlon. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig.  voL  39,  Pleading,  H  45. 
1086-1096.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  W  the  Merchants'  Review  Publishing  Company  against  the 
Buchan's  Soaps  Corporation.  From  an  order  overruling  defendant's 
amended  answer,  it  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Graham  &  L'Amoreaux  (Ralph  P.  Buell,  of  counsel),  for  appellant 
Joseph  B.  Handy,  for  respondent. 

FORD,  J.  This  is  an  appeal  from  an  order  of  the  City  Court  over- 
ruling defendant's  amended  answer,  on  the  ground  that  it  is  frivolous, 
and  n'om  the  judgment  entered  in  said  court  in  favor  of  the  plaintiff 
and  against  the  defendant. 

The  complaint  sets  out  a  contract  between  the  plaintiff  and  the  de- 
fendant, wherein  the  defendant  ordered  certain  aavertising  to  be  done 
and  promised  to  pay  for  the  same  as  provided  in  the  contract,  and  al- 
leges that  certain  advertising  has  been  done,  for  which  the  defendant 
has  failed  to  pay.  The  amended  answer  admits  the  making  of  the 
contract,  and  alleges  as  a  defense  that  the  contract  was  procured  by 
the  fraud  of  plaintiff's  agent.  Plaintiff  moved  to  overrule  the  answer 
as  frivolous,  and  for  judgment  as  demanded  in  the  complaint,  on  the 
ground  that  the  answer  contained  no  allegation  that  defendant,  upon 
the  discovery  of  the  alleged  fraud  and  misrepresentation,  rescinded  the 
contract,  or  notified  plaintiff  of  its  intention  to  rescind,  or  returned  or 
offered  to  return  any  benefits  it  had  received  under  the  contract  The 
motion  was  granted,  and  judgment  entered  for  the  plaintiff. 

The  answer  may  be  demurrable.    It  does  not  follow  necessarily  that 
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it  is  frivolous.  A  pleading  is  not  frivolous  unless  it  is  indicative  of 
bad  faith  in  the  pleader  upon  bare  inspection.  It  can  hardly  be  said 
that  an  answer  setting  up  fraud  and  misrepresentation  comes  within 
this  definition.  The  distinction  between  a  demurrable  pleading  and  a 
frivolous  one  is  clearly  pointed  out  in  Bedlow  v.  Stillwell,  45  App.  Div. 
557,  at  page  558,  61  N.  Y.  Supp.  371,  where  the  court,  by  Mr.  Justice 
O'Brien,  says: 

"The  mle  to  be  applied  upon  motions  to  strike  ont  a  pleading  as  frivolous  has 
been  so  many  times  stated  that  a  restatement  would  seem  to  be  unnecessary, 
and  yet  the  failure  of  the  court  below  to  apply  It  requires  a  reference  there- 
to. The  distinction  between  a  motion  to  strike  out  a  pleading  as  frivolous 
and  the  guestiwi  presented  on  demurrer  must  not  be  lost  sight  of.  One  Is  a 
summary  way  of  getting  rid  of  the  pleading  on  motion,  and  the  other  Is  the 
orderly  manner  of  proceeding  by  argument  to  try  the  Issue  of  law.  On  de- 
murrer, a  pleading,  after  argument  and  deliberation,  might  be  held  bad, 
which,  on  motion,  should  not  be  stricken  out  as  frivolous.  A  pleading  is  not 
frivolous,  unless  it  Is  indicative  of  bad  faith  In  the  pleader  upon  bare  In- 
spection. If  any  extended  argument  Is  needed  to  show  its  insufficiency,  it  is 
not  frivolous." 

The  views  there  expressed  are  controlling  here.  Assuming  that 
the  answer  is  insufficient,  the  defendant  should  not  be  deprived  of  the 
right  to  plead  over,  which  it  would  have  if  the  sufficiency  of  the  an- 
swer had  been  tested  on  demurrer. 

The  order  should  be  reversed,  and  the  judgment  vacated,  with  $10 
costs  and  disbursements  to  the  appellant,  and  the  motion  denied,  with 
$10  costs,  but  with  leave  to  plaintiff  to  demur  or  take  such  other  acticm 
as  he  may  be  advised.    All  concur. 


KRULDER  V.  HILLMAN. 
(Supr«ne  Oourt,  Special  Term,  Kings  County.    December  10,  1907.) 

MOBTOAOES— SA.TIBFAaTION— EXBOimON    OF    SaTISFAOTIOII    PIKOK. 

Code  Glv.  Proc.  {  1261,  provides  that  the  person  entitled  to  enforce  a 
Judgment  must  execute  a  satisfaction  piece  thereof  on  presentation  of  the 
satisfaction  piece  and  payment  of  the  sum  due  and  the  fees  allowed  for 
taking  the  acknowledgment  of  a  deed.  Section  S29S,  subd.  2,  allows  25 
cents  for  taking  an  adcnowledgmeut  of  a  deed.  A  mortgagor  having  paid 
the  mortgage,  the  mortgagee  refused  to  deliver  up  the  bond  and  mortgage 
unless  the  mortgagor  would  receive  a  satisfaction  piece  prepared  by  the 
mortgagee  and  pay  therefor  |2.60,  and  the  mortgagor  claimed  that  he 
was  entitled  to  a  delivery  of  the  securities  and  a  satisfaction  piece  free 
of  charge.  Heli,  that  the  mortgagor  was  entitled  to  prepare  a  satisfac- 
tion piece  and  have  it  executed  by  the  mortgagee  on  payment  of  a  fee  uf 
26  cents. 

Action  by  Bernard  J. .  Krulder  gainst  Caroline  Hillman.  Judg- 
ment in  favor  of  plaintiff. 

.    Robert  Stewart,  for  plaintiff. 
George  H.  Harmon,  for  defendant. 

CRANE,  J.  The  plaintiff  is  the  owner  of  certain  real  property  in 
Brooklyn  on  which  the  defendant  held  a  mortgage  of  $260  which  was 
duly  recorded  in  the  Kings  county  register's  office.    Prior  to  the  com- 
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mencement  of  this  action  the  full  amount  due  upon  the  mortgage  was 
paid,  but  the  defendant  failed  and  refused  to  deliver  up  the  bond  and 
mortgage  unless  the  plaintiff  would  receive  a  satisfaction  piece  there- 
of prepared  by  him  and  pay  therefor  $2.50.  This  the  plaintiff  refused 
to  do,  and  has  brought  this  action  to  compel  the  mortgagee  to  deliver 
up  the  original  securities  and  also  give  a  satisfaction  piece  free  of 
charge.  The  issue  between  the  parties  is  this:  The  defendant  in- 
sists that  he  is  entitled  to  hold  the  papers  until  the  plaintiff  pays  him 
the  cost  of  preparing  and  executing  his  own  satisfaction  piece,  while 
the  plaintiff  claims  tiie  right  to  his  papers  and  to  a  satisfaction  piece 
without  cost. 

In  Halpin  v.  Phoenix  Insurance  Co.,  118  N.  Y.  166,  at  page  177, 
23  N.  £.  482,  at  page  486,  it  is  stated  as  follows: 

"A  mortgagor,  who  pays  a  mortgage,  hag  a  legal  right  to  have  the  mortgage 
■atlBfled  on  the  record.  In  no  way,  except  by  a  certificate  of  the  holder  of  the 
mortgage,  can  that  result  be  accomplished.  It  Is  within  the  terma  of  the  con- 
tract between  the  parties,  and  la  a  thing  which,  on  payment  of  the  debt,  the 
mortgagee  la  under  an  obligation  to  do,  and  one  which  a  court  of  equity  would 
compel  him  to  do.  It  la  a  condlticm,  therefore,  which  the  mortgagor  baa  a 
right  to  attadi  to  the  tender  of  the  debt,  and  does  not  destxoj  ita  effect." 

Upon  examination  of  the  record  in  this  case,  however,  I  find  that 
the  tender  was  made  to  the  mortgagee  of  the  expenses  of  executing- 
the  satisfaction  piece,  so  that  this  authority  does  not  conflict  with  Pet- 
tengill  v.  Mather,  16  Abb.  Prac.  399,  which  decides  that  a  judgment 
debtor  must  prepare  the  satisfaction  piece  of  the  judgment  and  tender 
payment  to  tiie  creditor  of  the  expense  of  executing  the  same.  Fol- 
lowing this  Pettengill  Case  section  1261  of  the  Code  of  Civil  Proce- 
dure provided  as  follows : 

"The  person,  entitled  to  enforce  a  Judgment,  must  erecnte,  and  admowledge 
before  the  proper  officer,  a  aatlBfactlon  piece  thereof,  at  the  request  of  the 
judgmoit  debtor,  or  of  a  person  interested  in  the  property  bound  by  the  Judg- 
moit,  upon  presentation  of  a  satlBfactlon  piece  and  payment  of  the  sum  due 
upon  the  Judgmoit,  and  the  feea  allowed  by  law  for  taUng  the  acknowledg- 
ment of  a  deed." 

The  fees  allowed  by  law  for  taking  an  acknowledgment  of  a  deed 
are  26  cents.  Section  3298,  subd.  2,  of  the  Code  of  Civil  Procedure. 
There  is  no  reason  why  the  method  of  procuring  a  satisfaction  piece 
from  a  mortgagee  should  not  follow  the  practice  in  obtaining  a  sat- 
isfaction piece  from  a  judgment  creditor.  Reeves  on  Real  Property 
says,  at  page  677: 

"While  it  Is  ordinarily  the  rule  Of  law  that  a  debtor  cannot  demand  a  re- 
ceipt or  other  evidence  of  satisfaction  as  a  condition  precedent  to  his  payment 
of  the  debt,  and  that  such  a  demand,  accompanied  by  an  attempted  tender, 
vitiates  the  tender,  yet,  since  the  mortgage  Is  generally  on  record,  and,  if  not 
canceled  of  record,  will  remain  as  an  apparent  incumbrance  on  the  land,  it  Is 
said  that  the  party  entitled  to  pay  the  debt  has  a  right  to  demand  a  satisfac- 
tion piece,  or  Its  equivalent,  from  the  creditor,  as  a  condition  precedent  to 
such  payment  and  that,  if  he  put  the  creditor  to  no  unnecessary  trouble  or 
expense,  he  may  make  a  valid  legal  tender  of  the  mortgage  debt,  though  be 
attach  as  a  condition  thereto  the  demand  that  he  shall  be  supplied  with  sudh 
evidence  of  payment.  Therefore,  If  he  have  a  satisfaction  piece  prepared  and 
all  the  facilities  for  its  due  execution  present,  he  can  toider  payment  In  full  on 
condition  that  the  mortgagee  execute  and  deliver  the  satlsfactloQ  piece,  and 
If  the  latter  refuse  to  do  this  the  tender  la  nevertheless  vaUd  end  effectoaL** 
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Thomas  on  Mortgages  says,  at  page  290: 

"A  peraon  demanding  a  certificate  of  satisfaction  of  a  mortgage  should  pre- 
pare tbe  Instroment  and  present  It  to  tbe  mortgagee,  at  tbe  same  time  otFeilntr 
to  pay  tbe  expenses  of  tbe  execution." 

It  therefore  follows  that  a  mortgagee  cannot  insist  upon  preparing 
the  satisfaction  piece  and  charge  the  mortgagor  therefor,  but  that  the 
mortgagor  may  himself  prepare  the  satisfaction  piece  and,  upon  the 
payment  of  the  mortgage  debt,  present  the  satisfaction  piece  thus  pre- 
pared to  the  mortgagee  and  tender  him  the  fee  specified  in  section 
3298  of  the  Code  of  Civil  Procedure,  to  wit,  25  cents,  and  the  mort- 
gagee will  be  obliged  to  sign  and  acknowledge  the  same. 

In  this  case  the  defendant  was  in  the  wrong.  He  should  at  least 
have  given  to  the  plaintiff  the  bond  and  mortgage  when  the  full 
amount  was  paid;  but  he  was  not  obliged  to  give  his  prepared  sat- 
isfaction piece  without  payment  of  the  expenses.  I  do  not  find  from 
the  evidence  that  the  plaintiff  presented  him  with  a  drawn  satisfaction 
piece,  requesting  execution  upon  the  tender  of  the  notary's  fee. 

My  decision  is  that  the  defendant  deliver  to  the  plaintiff  the  bond 
and  mortgage  herein,  and  that  within  10  days  the  plaintiff  prepare  a 
satisfaction  piece,  present  it  to  the  defendant,  and  tender  him  the 
notary  fees,  or  take  a  notary  or  commissioner  to  the  defendant  and 
demand  execution  of  the  same ;  and  I  direct  the  defendant  mortgagee^ 
when  these  conditions  are  complied  with,  to  execute  the  instrument. 
I  award  no  costs. 


DUBNOW  T.  NEW  YORK  CITY  RT.  OO. 
(Supreme  Court  Appellate  Dlylslon,  First  Department.    December  20,  1907.) 

1.  Oabbikbs— Injxmixs  to  Passcnoeb— Evidenob— Sottioixnot. 

In  an  actlOQ  against  a  street  railroad  for  the  death  of  a  passenger,  erl- 
dence  held  insuflSclent  to  show  that  the  driver  of  defendant's  car  Inten- 
tiimally  pushed  decedent  from  tbe  platform. 

2.  Sams. 

Wbete  decedent  boarded  tbe  crowded  front  platform  Ot  a  horse  car,  and 
tbe  driver  with  an  Involuntary  motion,  resulting  from  tbe  necessity  of 
properly  managing  bis  horses,  pushed  decedent  from  tbe  platform,  there 
was  no  liability  on  tbe  part  of  the  carrier. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  0,  Carriers,  H  1200- 
1203.] 

8.  TBIAI/— EXOISPTIONB— SDyFIOIENOT  AHD  SCOPB. 

Where  the  court,  at  the  request  of  plalntUTs  counsel,  gave  a  certain 
Instruction  to  the  Jury,  which  was  excepted  to,  and,  after  a  colloquy  be- 
tween tbe  court  and  counsel,  the  court  Bubetantially  reiterated  the  re- 
quested instruction,  the  same  was  subject  to  defendant's  exception. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  46,  Trial,  {{  180, 
251-258.] 

Clarke  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Elka  Dubnow,  as  administratrix  of  the  esstate  of  Jacob 
Duhnow,  deceased,  against  the  New  York  City  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 
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Argued  before  PATTERSON,  P.  J.,  and  MdAUGHLIN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

Bayard  H.  Ames,  for  appellant. 
Moses  Feltenstein,  for  respondent 

INGRAHAM,  J.  The  plaintiff's  intestate  was  killed  by  one  of 
the  cars  of  the  defendant  railroad  at  or  about  Delancey  and  Attorney 
streets,  in  the  city  of  New  York.  It  appeared  from  plaintiff's  testi- 
mony that  the  car  from  which  the  deceased  fell  and  was  killed  was  a 
horse  car  that  was  slowly  moving  west  on  Delancey  street  towards 
Broadway.  There  were  a  number  of  passengers  on  the  front  plat- 
form, upon  which  the  deceased  jumped,  when  the  driver  said  to  him: 
"Don't  you  see  the  car  is  crowded?  Why  don't  you  get  off?"  Then 
with  his  elbow  he  pushed  the  deceased,  who  swung  around  to  the 
front  of  the  car,  falling  between  the  dashboard  and  Uie  horses.  One 
witness  for  the  plaintiff  testified  that  the  elbow  of  the  driver's  left 
arm  hit  or  pushed  the  boy ;  that  the  driver  held  the  lines  of  the  horses 
with  the  left  hand,  and  witii  the  right  hand  had  hold  of  the  brake,  and 
that,  when  he  pushed  the  deceased,  the  deceased  fell  off;  that  as  the 
boy  fell  the  driver  stopped  the  car.  The  cause  of  action  as  alleged  in 
the  complaint  is  based  solely  upon  the  negligence  or  carelessness  of  the 
defendant's  employes  in  pushing  the  deceased  from  the  car  while  in 
motion,  and  the  case  was  submitted  to  the  jury  upon  that  theory  of 
the  plaintiff's  right  to  recover. 

The  action  cannot  be  sustained  upon  any  theory  of  a  breach  of  con- 
tract between  the  deceased  and  the  company,  as  that  cause  of  action  is 
not  set  up  in  the  complaint  and  was  not  presented  upon  the  trial.  It  is 
doubtful  whether  the  deceased  could  be  said  to  be  a  passenger,  or 
whether  any  relation  of  that  kind  ever  existed.  According  to  the 
plaintiff's  testimony,  as  soon  as  the  deceased  got  on  the  car  he  was 
told  by  the  driver  to  get  off,  as  it  was  crowded,  and  that  subsequently 
he  fell  off  the  car  as  the  result  of  a  push  from  the  driver's  arm.  Thus, 
so  far  as  the  employes  of  the  defendant  had  acted  at  all,  they  refused  to 
allow  him  to  continue  on  the  car  because  the  car  was  crowded,  and 
upon  his  failure  to  get  off  the  car  he  was  pushed  from  it.  The  car  did 
not  stop  for  him.  'The  deceased  was  not  invited,  either  expressly  or  by 
implication,  to  board  the  car.  No  fare  was  asked  for  or  received ;  but 
the  deceased  in  some  way  fell  off  the  car  immediately  after  boarding  it 
So  the  cause  of  action  must  depend  upon  proof  that  the  driver  either 
negligently  or  maliciously  and  wantonly  threw  the  deceased  from  the 
car.  That  is  the  cause  of  action  alleged  in  the  complaint,  that  was 
the  cause  of  action  that  was  submitted  to  the  jury,  and  the  judgment 
can  only  be  sustained  if  the  evidence  justifies  a  recovery  upon  such  a 
cause  of  action. 

There  were  two  witnesses,  called  by  the  plaintiff,  who  claimed  to 
have  witnessed  the  incident  which  resulted  in  the  deceased  falling  or 
being  pushed  from  the  car.  The  first  and  main  witness  was  one  Ck)ld- 
berg,  who  testified  that  on  the  15th  of  April,  1904,  about  7  o'clock  in 
the  morning,  he  was  a  passenger  on  a  Delancey  street  car  on  the  front 
platform,  standing  with  his  back  to  the  car  and  facing  the  horses; 
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that  the  car  was  crowded;  that  the  accident  happened  as  the  car  was 
crossing  Attorney  street;  that  the  car  was  drawn  by  two  horses,  and 
was  going  west  towards  Broadway  slowly  up  the  hill ;  that  there  were 
other  persons  standing  on  the  front  platform ;  that  the  deceased  came 
from  Attorney  street,  "running  slow";  that  the  car  did  not  stop; 'that 
the  deceased  jumped  on  the  front  platform  of  the  car,  next  to  the 
witness,  and  standing  in  the  middle  of  the  platform;  that  the  driver 
said  to  the  deceased,  "Don't  you  see  the  car  is  crowded  ?  Why  don't 
you  get  off?"  and  then  with  the  elbow  of  his  left  arm  pushed  the 
boy;  that  the  driver  was  standing  in  the  center  of  the  platform,  and 
had  tlie  reins  with  which  he  was  driving  the  horses  in  his  left  hand  and 
his  right  hand  upon  the  brake ;  that,  when  he  pushed  him,  the  boy  fell 
off;  that  the  deceased  was  standing  in  front  of  the  witness,  next  to 
the  driver.  The  witness  stated  several  times  that  he  could  not  explain 
in  English  exactly.  The  deceased  was  16  or  17  years  of  agfe.  "rhere 
were  two  men  between  the  driver  and  the  door  of  the  car.  There 
were  seven  persons  altogether  on  the  front  platform,  of  whom  only 
the  witness  and  the  deceased  were  to  the  left  of  the  driver-  This  wit- 
ness seems  to  have  made  several  statements  before  the  trial  which 
were  somewhat  inconsistent  with  his  testimony.  On  cross-examination 
the  witness  said : 

"The  drirer  held  hia  reins  In  bis  left  band.  I  claim  that  the  driver  toadied 
thla  man  wltb  bis  elbow.  *  *  •  The  driver  did  not  move  from  his  place 
where  he  was  standing.  He  stood  right  In  the  middle  of  the  platform,  with  bis 
right  hand  aa  the  brake  and  his  left  hand  on  the  reins.  After  he  said,  'Don't 
yon  see  the  car  is  crowded? '  be  moved  a  little  bit,  and  he  gave  blm  a  push  with 
his  elbow.    He  moved  Just  wltb  bis  body — ^not  with  his  feet" 

The  other  witness  to  the  accident  was  standing  on  the  right-hand  step 
of  the  car,  on  the  opposite  side  from  that  upon  which  the  deceased 
got  on  the  platform.    He  testified : 

"I  stepped  np  Inst  before  the  boy  did,  as  the  boy  was  coming  up  on  the  other 
side  of  the  car.  I  got  on  the  right  side,  and  the  boy  came  on  the  left  side. 
The  minute — It  wasn't  a  minute,  but  probably  a  second — the  boy  got  up  on  the 
platform  and  was  standing  by  the  drirer.  The  drirer  hollered  to  him,  'Get 
off  the  car ;  take  the  next  car,'  and  he  tried  to  give  him  a  push  with  bis  arm. 
Of  course,  I  couldn't  see  exactly  .the  way  he  gave  him  the  push ;  but  the  boy 
fell  In  front  of  the  car,  because  the  boy  started  to  bold  blmself  by  that  rail- 
ing, you  know,  that  comes  around  the  car  at  the  front" 

It  appears  that  the  driver  was  between  the  witness  and  the  deceased. 
The  driver  made  no  remonstrance  as  to  any  one  else  getting  on  the 
platform.  This  is  all  the  testimony  as  to  any  act  of  the  driver  in  rela- 
tion to  the  deceased.  The  driver  was  standmg  attending  to  his  duties 
in  the  middle  of  the  platform,  one  hand  holding  the  reins  and  the  other 
the  braJce.  The  deceased  stood  immediately  alongside  of  the  driver. 
There  is  not  the  slightest  evidence  that  the  motion  of  the  driver's  elbow 
was  not  connected  with  the  proper  driving  of  the  horses,  or  that  the 
movement  of  his  arm  was  intended  to  push  the  deceased  ofif  the  car. 

It  is  quite  apparent  that  a  person  crowding  up  against  a  driver  hav- 
ing to  manage  a  team  of  horses  and  the  brake  of  a  car  would  be  li- 
able to  interfere  with  the  driver ;  and  if  a  driver  of  a  car,  while  mak- 
ing a  movement  necessary  in  the  management  of  his  horses  and  brake, 
strikes  a  person  who  voluntarily  places  himself  beside  him,  neither 
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the  driver  nor  the  company  can  be  held  liable  for  the  consequences. 
The  fact  that  the  driver  objected  to  the  deceased  getting  on  the  car, 
crowded  as  it  was,  and  standing  on  the  platform  immediately  next  to 
him  and  in  a  position  which  might  interfere  with  his  management  of 
the  car  and  horses,  does  not  justify  an  inference  that  the  driver  in- 
tended to  push  the  deceased  oflF  the  car.  The  driver  was  certainly 
entitled  to  have  sufficient  room  to  perform  his  duties,  and  there  is 
nothing  to  show  that  the  movement  of  the  driver's  arm,  which  re- 
sulted in  what  was  described  as  a  push  against  the  deceased,  was  not 
necessary  in  properly  controlling  the  horses.  The  driver  had  died 
before  me  trial;  but  there  was  considerable  evidence  from  passen- 
gers and  others  in  the  street  that  the  boy  fell  getting  <m  the  car  while 
in  motion.  The  evidence  of  the  plaintiff  is  entirely  consistent  with 
the  inference  that  the  driver  in  some  way,  in  the  management  of  the 
horses,  was  compelled  to  move  his  arm,  and  that  in  doing  so  it  came 
in  contact  with  the  deceased,  who  had  voluntarily  placed  himself 
alongside  the  driver  in  such  a  position  that  any  movement  of  the  driv- 
er's arm  would  involve  its  striking  the  deceased.  It  seems  to  me  that, 
in  order  to  sustain  the  finding,  more  has  to  be  shown  than  a  condition 
which  is  consistent  with  an  involuntary  motion  resulting  from  the 
necessity  of  properly  managing  the  horses.  We  think,  therefore,  that 
the  verdict  against  the  defendant,  holding  it  liable  for  negligence  or 
an  assault  by  the  driver,  was  against  the  weight  of  evidence. 

I  also  think  the  charge  of  the  court  in  answer  to  a  request  of  the 
plaintiff  was  error. .  Counsel  for  the  plaintiff  asked  the  court  to  charge 
that  if  the  driver  did  not  intend  to  push  the  boy  off,  but  simply  to 
throw  him  away  from  himself,  and  as  the  result  of  that  push  the  boy 
lost  his  footing  and  fell,  the  consequences  would  be  the  same.  To 
this  request  the  court  replied: 

"If  the  boy  came  to  his  death  by  reason  of  tbe  pnsb,  wbetber  the  driver 
threw  him  under  the  wheels,  or  pushed  him,  and  he  tripped  and  fell  tinder  the 
wbeels,  or  In  any  other  way,  if  his  death  was  the  result  of  tiie  push  by  the 
driver,  then  the  defendant  Is  liable,  and  if  the  boy  slipped  when  he  wait  to 
jump  on  the  car  the  company  la  -not  liable." 

To  this  counsel  for  the  defendant  excepted.  There  was  some  dis- 
cussion between  the  court  and  counsel  as  to  this  charge,  when  the 
court  said: 

"At  the  request  of  the  defendant,  gentlemen,  I  Instmct  you  that  if  by  an 
error  of  judgment  the  driver  pushed  the  boy  oS  thea  the  company  is  not 
liable." 

To  which  counsel  for  the  plaintiff  said: 
"That  is  what  be  wants  <diarged." 

The  court  then  said : 

"How  does  any  question  of  error  of  Judgment  of  the  driver  come  Into  this 
case?" 

To  which  counsel  for  the  defendant  said: 

"It  does  not  oa  the  facts;  but  I  thought  that  Mr.  Feltenstdn's  request 
Improper,  because  It  did  not  contain  that  fact" 
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Counsel  for  the  plaintiff  then  said: 

"In  what  way  do  you  desire  the  request  as  last  diarged  by  the  court  to  be 
modified?" 

And  counsel  for  the  defendant  said  he  was  satisfied  with  the  court's 
last  charge.    The  court  then  said : 
"l%en  you  withdraw  your  exception?" 

And  counsel  for  defendant  said: 

"I  take  no  exception  to  it,  but  I  do  except  to  the  charging  of  the  request  of 
Mr.  Feltensteln." 

The  court  then  said  to  the  jury : 

"Mow,  gentlemen,  I  think  you  have  all  the  law  that  is  necessary  for  you  to 
determine,  first,  these  two  questions  of  fact:  Was  this  boy  pushed  off — 
whether  maliciously  or  not  Is  Immaterial — as  testified  to  by  the  plalutUTs 
witnesses?  Or  was  he  running  for  the  car,  and  did  he  slip  and  fall,  as  tes^ 
tlfled  to  by  defendant's  witnesses?  In  the  one  case,  If  he  slipped  and  fell, 
the  verdict  should  be  for  the  defendant.  In  the  other  case,  if  you  find  that  he 
was  pushed  off  by  the  driver,  and  In  that  way  he  fell,  then  you  may  find  for 
the  plaintiff.  If  you  are  In  doubt,  and  you  cannot  determine,  then  you  will 
find  for  the  defendant" 

I  think  this  whole  charge  was  clearly  ertt>neous.  It  took  away 
from  the  jury  the  question  as  to  whetlier  the  driver  was  either  neg- 
ligent or  wanton,  instructing  them  as  a  matter  of  law  that  if  there 
was  a  push,  and  the  deceased  fell  off  in  consequence,  the  defendant 
was  liable,  and  took  from  the  jury  the  question  of  contributory  neg- 
ligence of  the  deceased.  While  the  last  instruction  was  not  excepted 
to,  I  think  the  court  fairly  had  notice  that  the  defendant  insisted  upon 
his  exception  to  the  charge  of  the  court  in  response  to  the  plaintiff's 
request,  and,  as  that  was  subject  to  the  same  objection,  it  seems  to 
me  that  it  was  erroneous.  No  one  can  read  the  whole  charge  with- 
out the  conviction  that  the  jury  must  have  understood  that  the  one 
fact  that  they  had  to  determine  was  whether  or  not  the  driver  pushed 
the  boy  off  the  car,  and,  if  he  did  push  him  off,  whether  it  was  an  in- 
tentional or  involuntary  push,  that  the  defendant  was  liable.  Certainly 
the  evidence  is  just  as  consistent  with  a  mere  involuntary  motion  of 
the  driver's  arm  in  managing  the  horses  as  it  was  with  an  intentional 
push  to  throw  the  deceased  from  the  car.  The  defendant  had  taken 
the  exception  to  the  remarks  of  the  judge  in  answer  to  the  plaintiff's 
request  to  charge.  It  stood  upon  the  record.  The  objectionable 
character  of  the  charge  was  not  in  any  way  withdrawn  or  modified; 
but  the  court  deliberately  repeated  the  proposition  whidi  had  been 
excepted  to,  and  which  exception  had  not  been  withdrawn,  but  had 
been  insisted  upon.  I  think  the  exception  was  still  available  to  the  de- 
fendant, and,  as  the  charge  was  clearly  error,  that  also  requires  the 
reversal  of  the  judgment. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.  All  concur,  except  CLARKE  and  HOUGHTON,  JJ., 
who  dissent. 
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(56  Misc.  tlep.  684.) 

DDRYKB  T.  HUNT, 

(Supreme  Court,  Appellate  Tenn.    December  20,  1907.) 

1.  OouBTS— New  Yobk  Mcni-cifai.  Coubt— Judomikt  by  Dbfaitlt— R«ldbf  or 

DKriRDAHT. 

Prior  to  Laws  1907,  p.  554,  c.  804,  |  263,  which  took  effect  September  1, 
ig07,  and  amended  Municipal  Court  Act,  Laws  1902,  p.  1562,  c.  580,  {  253. 
that  court  had  no  power  to  vacate  a  Judgment  or  to  set  aside  the  alleged 
serrlce  of  summons  on  the  ground  that  the  summons  had  never  been  serv- 
ed, and  the  only  remedy  given  a  defendant  who  claimed  that  he  had 
never  been  served  with  summons  was  an  appeal  from  the  Judgment,  un- 
der Municipal  Court  Act.  Laws  1902,  p.  1578,  c.  580,  {  311,  providing  that, 
where  a  Judgment  is  rendered  against  defendant  in  an  action  wherein  he 
did  not  appear  and  was  not  personally  served  with  summons,  he  may  ap- 
peal therefrom  within  20  days  after  personal  service  upon  him  by  piain- 
tUF  of  written  notice  of  the  entry  of  the  Judgment. 

2.  Sam*— Affeai/— Decisions  Rbviewablk -^  Openikq   Defaitlt  JuoaiociiT  — 

Affidavits. 

Where  a  defendant  appeals  from  a  default  Judgment  of  the  Municipal 
Court  of  tlie  city  of  New  Yorlc  and  from  an  order  denying  his  motion 
to  set  aside  the  service  of  summons  because  he  bad  not  been  personally 
served,  and  his  appeal  Is  not  governed  by  Laws  1907,  p.  554,  c  301,  f 
253,  amending  Municipal  Court  Act,  Laws  1902,  p.  1562,  a  580,  and  giv- 
ing the  court  power  to  vacate  a  Judgment  because  of  no  service  of  sum- 
mons, the  court  may  consider  the  appeal  as  being  taken  under  Municipal 
Court  Act,  Laws  1902,  p.  1678,  c.  680,  |  311,  providing  for  an  appeal  ttook 
a  Judgment  in  such  cases,  and  which  gave  a  defendant  bis  only  remed7 
prior  to  the  amendment  and  may  consider  the  affidavits  submitted  by  de- 
fendant In  the  court  below  to  support  his  contention  that  no  service  had 
been  made  upon  him  as  being  the  proof  relied  upon  by  him  on  appeal  to 
show  nonservlce  of  the  summons;  and  If  the  affidavits  were  not  s^red 
upon  the  plaintiff's  attorney,  and  he  had  no  notice  that  defendant  In- 
tended to  rely  upon  them  on  appeal,  he  may  be  allowed  to  controvert  the 
allegations  contained  therein,  if  deemed  necessary. 

3.  Same— Pkocess — Substituted  Service — Sufficiency  of  Affidavits. 

Municipal  Court  Act  Laws  1902.  p.  1.500,  c.  580,  |  32,  provides  that  an 
order  for  substituted  service  of  summons  upon  a  defendant  residing  with- 
in the  city  may  be  made,  etc.  It  appeared  from  affidavits  that  a  clerk, 
to  whom  a  summons  Issued  July  16th  was  given  to  serve,  called  at  de- 
fendant's business  address  and  was  Informed  that  defendant  had  moved. 
He  then  called  at  another  address,  given  In  a  directory  as  defendant's  resi- 
dence, and  was  told  that  defendant  bad  moved  to  the  country  and  would 
return  In  September.  He  called  again  In  S^tonber,  and  was  told  tbat 
defendant  had  moved  and  that  hla  Informant  did  not  know  where.  It 
appeared  from  defendant's  affidavit  and  that  of  bis  attorney  that  he  bad 
no  residence  in  the  dty  after  June  27th,  that  lie  disposed  of  bis  business 
in  June  21st  and  returned  to  his  countiy  home.  Held,  that  the  affldavltB 
were  insufficient  to  support  an  order  for  sulMtltuted  service,  since  they 
did  not  show  that  defendant  had  either  a  place  of  business  or  a  residence 
in  the  city  after  a  date  some  time  prior  to  the  Issuance  of  the  original 
summons. 

4.  Appeal— Record — Conclusiveness  of  Return— Affidavits. 

A  return  on  appeal  is  conclusive  on  an  appellate  court,  and  affidavits 
to  strengthen  It  will  not  be  considered. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  K.  Duryee  against  Willard  W.  Hunt.  From  a  de- 
fault judgment  against  defendant,  and  an  order  denying  his  motion 
to  set  aside  the  service  of  summons,  he  appeals.    Reversed. 
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Argued  before  GII^DERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Foley  &  Powell,  for  appellant. 

Wilbur,  Norman  &  Kahn,  for  respondent 

McCALL,  J.  Upon  the  return  day  of  the  summons  in  this  action 
the  defendant  appeared  specially  and  moved  to  set  aside  the  service  of 
the  summons,  upon  the  ground  that  no  service  had  been  made  upon 
him.  Affidavits  were  presented  by  the  defendant  in  support  of  his 
contention,  and  also  by  the  plaintiff  in  opposition,  the  contents  of  which 
affidavits  we  shall  refer  to  hereafter.  The  motion  was  denied,  and 
an  order  duly  entered  to  that  effect  The  defendant  not  appearing 
further  in  the  action,  judgment  was  subsequently  rendered  by  default 
against  him.  From  this  judgment  the  defendant  appeals,  and  in  his 
notice  of  appeal  states  that  he  intends  to  bring  up  for  review  the  afore- 
said order. 

Prior  to  the  amendment  to  section  253  of  the  Municipal  Court  act 
(Laws  1902,  p.  1562,  c.  680)  by  chapter  304,  p.  654,  Laws  of  1907, 
which  took  effect  September  1,  1907,  there  existed  no  authority  in 
that  court  to  vacate  a  judgment,  or  set  aside  the  alleged  service  of  a 
summons,  upon  the  ground  that  such  summons  had  never  been  served. 
Diehl  V.  Steele  (Sup.)  97  N.  Y.  Supp.  1024.  The  amendment  referred 
to  has  no  application  to  this  case.  The  only  remedy  given  to  a  defend- 
ant, who  claimed  that  he  never  was  served  with  a  summons,  was  to  ap- 
peal from  the  judgment  under  the  provisions  of  section  311  of  the  Mu- 
nicipal Court  act  (Laws  1902,  p.  1578,  c.  580).  So  far,  then,  as  the  mo- 
tion made  by  the  defendant  to  set  aside  the  service  of  the  summons  is 
concerned,  his  motion  should  have  been  dismissed  in  the  court  below. 
A  situation  similar  to  this,  was  presented  in  the  case  of  Mann  v. 
Meryash  (at  the  November  term  of  this  court)  107  N.  Y.  Supp.  599, 
and  Mr.  Justice  Bruce,  writing  the  opinion  of  the  court,  said: 

"The  defendant  has,  howerer,  appealed  from  the  Judgment,  and  for  the  pur- 
pose of  disposing  of  the  appeal  we  may  consider  It  as  having  been  taken  un- 
der section  311,  supra,  and  we  may  consider  the  affldaylts  submitted  by  the 
defendant  In  the  court  below.  Inasmuch  as  they  form  part  of  the  return,  as 
being  the  proof  relied  upon  by  him  on  this  appeal  to  show  nonserrlce  of  the 
summons;  and  as  such  affldavits  were  never  served  upon  plaintiff's  attorney, 
and  as  no  notice  was  given  htm  that  the  defendant  intended  to  rely  upon  them 
on  this  appeal,  an  opportunity  to  controvert  the  allegations  contained  therein 
would  be  given  blm,  if  it  was  deemed  necessary." 

That  is  undoubtedly  the  proper  practice  to  follow.  It  is  not  claimed 
by  the  plaintiff  in  this  case  that  personal  service  of  the  summons  was 
ever  made  upon  the  appellant,  but  that  jurisdiction  was  obtained  over 
him  by  reason  of  substituted  service.  The  original  summons  was  issued 
July  16,  1907.    The  defendant  swears  in  his  affidavit  that  he — 

"has  had  no  residence  in  the  city  of  New  York  since  June  27th ;  that  on  June 
21,  1907,  be  disposed  of  all  his  business  interests  in  this  city  and  returned  to 
Cliaatauqua  county,  his  former  place  of  reddence:  and  that  he  vacated  his 
apartments  at  No.  418  Central  Park  West  on  June  27,  1907." 

In  this  he  is  fully  corroborated  by  the  affidavit  of  James  C.  Foley,  the 
defendant's  attorney,  who  gives  at  length  and  in  detail  all  the  facts 
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relating  to  appellant's  change  of  residence,  etc.  0|q>05ed  to  these  un- 
^ualifiec^  statements  is  that  of  one  Seelig,  a  derk  in  the  o&a  of  plain- 
tiff's attorneys,  who  says  that  he  was  g^ven  the  sunmuMis  and  am- 
plaint  to  serve  on  July  16,  1907 ;  that  "3ie  business  address  of  the  de- 
fendants Hunt  was  in  the  Times  Building;  that  he  called  there  and 
was  informed  by  the  elevator  starter  that  fiie  Hunts  had  removed,  but 
they  did  not  know  where."  He  says  that  he  then  ascertained,  from 
the  directory,  that  one  of  the  defendants  resided  at  the  Braender,  Na 
418  Central  Park  West,  and  upon  inquiry  there  he  was  told  by  the 
hall  man  that  Hunt  was  in  the  country  and  would  return  in  Septem- 
ber. Upon  calling  again  in  September  the  hall  man  said  that  Hunt  had 
removed,  but  he  did  not  know  where.  An  order  for  substituted  service 
based  upon  these,  affidavits  was  made  on  October  23,  1907. 

The  statements  contained  in  these  affidavits  were  entirely  insuffi- 
cient upon  which  to  base  sucii  an  order.  Section  32  of  the  Municipal 
Court  act  provides  that: 

"An  order  for  the  Bervlce  of  a  Btunmons,  npon  a  defendant  realdlng  within 
the  city,  may  be  made  la  the  district  In  which  the  ncOaa  U  bronght,"  eta 

• 

There  wa«  nothing  in  the  affidavits  upon  which  tiie  order  was  based 
showing  that  the  defendant  had  either  a  place  of  business  or  a  residence 
in  the  city  after  a  date  some  time  prior  to  the  issuance  of  the  original 
summons  in  this  action.  It  is  also  evident  that  no  further  affidavits 
bearing  upon  this  question  could  be  presented  by  the  defendant  diat 
would  change  the  situation.  After  the  return  was  filed  herein,  and  on 
the  first  day  of  the  term,  the  respondent's  attorney  handed  up  an  affi- 
davit, in  an  attempt,  evidently,  to  strengthen  the  return.  This  affidavit, 
even  if  we  could  weigh  its  contents,  which  we  cannot  do,  has  no  bear- 
ing upon  the  question  at  issue.  The  return,  as  settled  by  the  justice 
who  tried  the  case,  is  conclusive  upon  this  court,  and  the  practice  of 
handing  up  affidavits,  for  the  purpose  of  adding  to  a  return,  has  been 
emphatically  disapproved  by  this  court  Forman  v.  N.  Y,  Transpor- 
tation Co.  (Sup.)  95  N.  Y.  Supp.  681. 

Judgment  as  to  William  W.  Hunt,  as  executor,  etc,  aiq>ellant,  re- 
versed, and  complaint  dismissed,  with  costs.    All  concur. 


PASTKB  y.  IfBYBR. 
(Supreme  Oonrt,  Appellate  Term.    Decembw  20,  1907.) 

1.  JUDaiORT— OOMTOBIOTT  TO  PbOOV— JUDOHKItT  FOB  AHOURT  IHPOSSIBIX  TTR- 

DKB  EVIDEKOE. 

Where  plalntlfF  sned  for  $94.50,  and  defendant  introdaced  a  receipted 
bill  for  $37.60  of  the  amount  together  with  a  bill  of  $76  for  medical  serr- 
Ices  rendered  plalntlfF  and  a  claim  of  $10.00  overcharges  made  by  plain- 
tiff, and  defendant's  eTldence  was  substantially  nndlspnted,  a  Judgment 
of  $20  for  plaintiff  was  erroneous,  since  by  no  cmnblnatlon  of  the  saiiia 
given  in  evidence  could  that  amount  be  arrived  at 

[Ekl.  Note. — For  cases  In  point  see  Cwt  Dig.  toL  80,  Judgment  H  243- 
246,  452.1 
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2.  Appeai.— Rksebvatiok  or  Oboundb  or  Bxtibw— FaHiTHU  to  Makk  Objxo- 

XIOK— NBW  TBIAL. 

Whore  no  objection  Is  made  In  tbe  trial  court  that  the  motion  for  a  new 
tHal  was  not  made  In  time,  tbe  question  cannot  be  raised  on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  2,  Appeal  and  Error, 
H  183&-1887.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
Distric*. 

Action  by  Louis  Paster  against  Leo  B.  Meyer.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORI),  JJ. 

Louis  S.  Posner,  for  appellant 
A.  I.  Gordon,  for  respondent. 

PER  CURIAM.  Plaintiff  is  a  tailor,  and  brought  this  action  to 
recover  the  price  of  two  ladies'  suits  at  the  agreed  price  of  $35  each 
and  for  cleaning  and  pressing  clothes  for  the  defendant;  the  total 
amount  of  plaintiff's  claim  aggregating  $94.60.  The  defendant,  a 
physician,  claims,  and  his  claim  is  substantially  undisputed,  that  the 
plaintiff  was  indebted  to  him  for  services  rendered  to  die  amount  of 
$76,  and  that  be  had  paid  some  of  the  items  on  plaintiff's  bill,  notably 
for  one  of  the  suits  charged  for;  and  he  produced  upon  the  trial  a 
receipted  bill  which  clearly  established  such  payment.  The  receipted 
bill,  together  with  the  items  for  medical  services,  aggregate  $124.10. 
Never^eless  the  plaintiff  had  a  judgment  for  $20. 

From  an  examination  of  the  record  it  is  impossible  to  ascertain  up- 
on what  basis  of  calculation  the  judgment  for  this  amount  was  arrived 
at  The  plaintiff  claimed  $94.60.  'The  amount  allowed  the  defendant,  ° 
therefore,  must  have  been  $74.60;  but  there  is  no  proof  in  the  case 
which  by  any  reasonable  calculation  would  disclose  such  sum.  De- 
fendant's proof  was  a  receipted  bill  for  $37.60,  his  bill  for  medical 
attendsmce  $76,  and  a  daim  of  $10.60  for  overcharges  made  by  the 
plaintiff.  By  no  combination  of  these  iigures  can  the  deduction  from 
plaintiff's  bill  of  $74.60  be  reached.  The  judgment  can  be  sustained 
only  by  the  arbitrary  use  of  figures  for  which  there  is  no  basis  in  the 
evidence. 

No  objection  was  made  in  the  court  below  that  the  motion  for  a 
new  trial  was  not  made  in  time,  and  it  cannot  be  raised  for  the  first 
time  upon  appeal.  Duryee  v.  Hunt  (decided  at  present  term)  107 
N.  Y.  Supp.  734. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


POST  T.  INGRAHAM. 

(Supreme  Court,  Appellate  DlTlsion,  First  Department    December  20,  1007.) 

Tbubts— Tbbtakbiitabt  Tbttstees— Acoottntino— JUBISDIonOK. 

Tbe  Surrogate's  Ooort  and  not  the  Supreme  Court  Is  the  proper  tribunal 

tor  proceedings  for  settlement  of  tbe  accounts  of  a  testamentary  trustee; 

and  the  fact  that  the  trustee  bas  died  Is  no  ground  for  proceeding  against 

his  executor  in  tbe  Supreme  Court  as  Oode  Civ.  Proc.  |  2606,  gives  the 

107  N.T.S.— 47 
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Snrrogate'B  Oonrt  fnll  jorlBdlctlon  over  an  accoontlng  of  an  ezecntor  of  a 

deceased  testamentary  trustee  respecting  Us  recelpta  and  dlsbaiBementi. 

[Ed.  Note. — For  cases  In  point,  aee  Cent  Dig.  Vol.  47,  Trosti,  |  417.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  W.  Post,  Jr.,  individually  and  as  administrator 
of  the  estate  of  Virginia  W.  Post,  deceased,  against  John  B.  De  Cue, 
as  testamentary  trustee  under  the  will  of  James  Brady,  deceased. 
From  an  order  reviving  the  action  against  him,  Henry  C.  Ingraham, 
as  executor  of  the  will  of  John  B.  De  Cue,  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Augustus  Van  Wyck,  for  appellant. 
A.  Walker  Otis,  for  respondent. 

HOUGHTON,  J.  Plaintiff's  intestate  was  a  beneficiary  under  the 
trust  created  by  the  will  of  James  Brady,  deceased.  John  B.  De  Cue 
was  the  sole  surviving  trustee,  and  plaintiff  brought  this  action  in  the 
Supreme  Court  for  an  accounting  by  him  as  sudi  testamentary  trus- 
tee. The  other  beneficiaries  under  the  trust  were  joined  as  defend- 
ants and  process  was  served  upon  them,  and  it  is  claimed  that  a  sum- 
mons and  complaint  was  served  upon  De  Cue  shortly  before  his  death. 
He  having  died,  leaving  a  will  of  which  the  defendant  Ingraham  is 
the  executor,  the  plaintiff  moved  for  an  order  making  him  a  party 
defendant  and  reviving  the  action  as  against  him. 

Irrespective  of  the  question  as  to  whether  De  Cue  was  properly 
served  or  not,  we  think  the  order  of  revival  was  improperly  made. 
The  complaint  discloses  no  facts  or  circumstances  showing  that  ap- 
propriate relief  cannot  be  had  in  the  Surrogate's  Court  The  relief 
asked  is  simply  a  judicial  settlement  of  the  accounts  of  a  testamentary 
trustee  and  payment  of  the  money  found  due.  Hie  Surrogate's  Court 
is  the  proper  tribunal  for  such  an  accounting,  and  such  an  action  will 
not  be  entertained  by  the  Supreme  Court  unless  facts  are  pleaded 
showing  that  the  case  is  one  requiring  relief  of  such  a  nature  that 
the  Surrogate's  Court  is  not  competent  to  grant  it,  or  that  for  some 
reason  complete  justice  cannot  be  done  in  that  court.  Matter  of 
Smith,  120  App.  Div.  199,  105  N.  Y.  Supp.  223;  Citizens'  Central 
Nat  Bank  v.  Toplitz,  113  App.  Div.  73,  98  N.  Y.  Supp.  826,  affirmed 
188  N.  Y.  634,  81  N.  E.  1162;  Borrowe  v.  Corbin,  31  App.  Div.  172, 
52  N.  Y.  Supp.  741,  affirmed  165  N.  Y.  634,  69  N.  E.  1119,  on  opin- 
ion below. 

In  Borrowe  v.  Corbin,  supra,  the  complaint  was  dismissed  upon 
the  action  coming  on  for  trial,  and  the  determination  was  affirmed  on 
the  ground  that  the  Supreme  Court  would  not  entertain  jurisdiction 
because  complete  relief  could  be  granted  in  the  Surrogate's  Court. 
A  testamentary  trustee  obtains  his  authority  to  act  through  probate 
of  the  will  and  qualification  in  Surrogate's  Court,  and  with  respect 
to  control  over  his  acts  and  adjustment  of  his  accounts  he  stands  in 
the  same  position  in  that  court  as  an  executor  or  administrator.  Such 
being  the  rule,  the  court  below  should  have  refused  to  revive  the  ac- 
tion, as  against  the  defendant  executor. 
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The  fact  that  the  substituted  defendant  is  an  executor  of  a  deceas- 
ed testamentary  trustee  does  not  change  the  situation.  By  section 
2606  of  the  Code  of  Civil  Procedure  the  Surrogate's  Court  is  given 
full  jurisdiction  over  an  accounting  voluntary  or  compulsory,  of  an  ex- 
ecutor or  administrator  of  a  deceased  executor,  administrator,  guard- 
ian, or  testamentary  trustee  respecting  the  receipts  and  disbursements 
of  such  deceased  representative.  •    • 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    All  concur. 


OOIXYEB  T.  KBAKAUBR. 
(Supreme  Court,  Appellate  DiTlsion,  First  D^mrtment    December  20,  1907.) 

8aue»— What  CoRfiTiTCTES. 

A  deliveiy  of  goods  to  another,  who  was  to  sell  them  on  a  couuni88i(», 
the  proceeds  to  be  credited  on  notes  of  the  owner  held  by  the  one  to  whom 
the  goods  were  delivered,  was  not  a  sale  and  deliveiy  of  the  goods  to  falm, 
resulting  In  an  obligation  to  pay  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  H  17,  1&] 

Appeal  from  Appellate  Term. 

Action  by  Charles  S.  Collyer,  as  trustee  in  bankruptcy  of  the  estate 
of  the  Schelling-Krakauer  Company,  against  Abraham  P.  Krakauer. 
From  a  judgment  of  the  Appellate  Term,  affirming  a  judgment  of  the 
City  Court  for  plaintiff,  defendant  appeals.  Reversed,  and  a  new  trial 
ordered. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Samuel  P.  Goldman,  for  appellant 
Joseph  Fried,  for  respondent 

INGRAHAM,  J.  The  plaintiff,  as  assignee  of  the  corporation,  the 
Schelling-Krakauer  Company,  sued  to  recover  from  the  defendant 
for  goods,  wares,  and  merchandise  sold  by  the  bankrupt  to  the  defend- 
ant There  is  no  question  of  an  illegal  preference;  the  action  being 
for  the  sale  and  delivery  of  these  goods  to  the  defendant  The  an- 
swer is  substantially  a  general  denial. 

Upon  the  trial  the  plaintiff  called  the  defendant,  who  testified  that 
he  was  an  incorporator  and  one  of  the  directors  of  die  bankrupt,  which 
was  a  corporation  organized  about  May  1,  1903;  that  he  was  also 
agent  for  the  bankrupt  in  handling  its  goods;  and  that  he  sold  his 
stock  in  the  bankrupt  to  the  other  directors.  He  was  then  asked 
whether  he  purchased  from  the  bankrtipt  the  goods  described  in  the 
'complaint,  which  he  said  he  did  not.  He  was  then  asked  as  to  cer- 
tain testimony  that  he  had  given  before  the  referee  in  bankruptcy, 
from  which  it  would  appear  that  the  defendant  admitted  receiving 
from  the  bankrupt  certain  goods  and  merchandise  during  October, 
November,  and  December,  1903,  and  February,  March,  April,  and 
May,  1904;  that  during  this  period  he  was  selling  agent  of  the  cor- 
poration, and  he  received  the  goods  from  the  company  and  sold  them. 
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Plaintiff  then  called  the  president  of  the  bankrupt,  who  testified  that 
he  was  an  officer  and  director  of  the  bankrupt  from  October,  1903, 
to  May,  1904.  He  was  then  asked  whether  the  bankrupt  sold  mer- 
chandise to  the  defendant  in  the  month  of  October  and  in  subsequent 
months,  to  which  the  witness  replied  that  the  defendant  got  tiie  mer- 
chandise and  was  selling  it  on  a  10  per  cent,  commission  basis;  that 
the  defendant  was  selling  this  merchandise  for  the  bankrupt,  and  it 
was  delivered  by  the  bankrupt  to  the  defendant.  On  cross-examina- 
tion he  stated  tfiat  his  testimony  as  to  the  purchase  and  sales  of  the 
defendant  had  been  learned  by  him  from  the  books  of  the  company; 
that  he  had  no  knowledge  of  any  of  these  transactions  that  he  had  tes- 
tified to,  except  such  as  he  obtained  from  the  books  and  the  merchan- 
dise that  he  delivered  himself;  that  there  was  an  agreement  that  the 
bankrupt  was  to  deliver  merchandise  to  the  defendant;  that  the 
defendant  held  notes  of  the  bankrupt,  and  that  as  the  merchandise 
was  delivered  to  the  defendant  the  bankrupt  would  take  up  the  notes ; 
that  that  was  true  about  all  the  transactions  about  which  he  had  been 
questioned;  that  "the  arrangement  had  with  him  [the  defendant]  as 
to  his  selling  these  goods  for  the  company  was  he  was  to  get  10  per 
cent,  for  selling  the  merchandise.  The  merchandise  he  was  to  sell  is 
the  merchandise  I  have  testified  to  as  being  sold  to  him  between  Octo- 
ber, 1903,  and  May,  1904.  These  were  the  only  transactions  of  pur- 
chase and  sale  between  the  company  and  Mr.  Krakauer  during  this 
period.  These  were  all  made,  as  I  have  testified,  in  pursuance  of  the 
arrangement  I  have  specified."  And  on  redirect  examination  tiie  wit- 
ness again  stated  that  the  arrangement  was  that  "Mr.  Krakauer  was 
to  sell  the  merchandise  and  he  was  to  get  10  per  cent,  on  selling  the 
merchandise";  that  "Mr.  Krakauer  said  we  should  make  a  settle- 
ment and  take  up  these  notes,  and  give  him  credit  for  the  notes  less 
the  10  per  cent  discount  When  he  said  'I  want  to  make  a  settle- 
ment,' I  said  I  would  take  up  the  notes,  and  he  said  he  would  deliver 
the  notes,  which  he  did.  I  said :  *I  will  give  you  credit  for  the  mer- 
chandise that  you  got  from  the  Schelling-Krakauer  Company.'  I  then 
took  up  the  notes  and  gave  him  credit  for  the  amount  of  merchandise 
that  he  received  from  the  Schelling-Krakauer  Company.  The  mer- 
chandise for  which  I  gave  him  credit  is  the  merchandise  about  which 
I  have  testified  on  this  witness  stand." 

It  is  quite  evident  that  this  transaction  was  not  a  sale  and  delivery 
of  goods  to  the  defendant,  for  which  the  defendant  ever  became  in- 
debted to  the  bankrupt.  It  was  a  transaction  by  which  the  ban.crupt 
was  to  deliver  goods  to  the  defendant,  who  was  to  sell  them  upon  a 
10  per  cent,  commission,  the  proceeds  to  be  credited  on  the  notes  of 
the  bankrupt  held  by  the  defendant.  Goods  delivered  to  the  defendant 
under  such  an  agreement  was  not  a  sale  and  delivery  of  the  goods, 
from  which  resulted  a  legal  obligation  of  the  defendant  to  pay,  which 
would  have  to  be  thereafter  satisfied  by  payment,  which,  to  be  avail- 
able as  a  defense,  would  have  to  be  pleaded ;  but  here,  under  the  very 
arrangement  by  which  the  goods  were  delivered,  the  proceeds  were  to 
be  applied  upon  the  payment  of  the  vendor's  notes,  which  were  to  be 
delivered  up  by  the  vendee,  and  which  were  actually  delivered  up  b}' 
the  vendee  to  the  vendor.    It  is  quite  clear  that,  as  to  the  purdiasc 
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price  of  goods  delivered  under  such  a  contract,  no  obligation  to  pay 
ever  existed  in  favor  of  the  vendor  which  would  justify  a  recovery. 
All  of  these  facts  appeared  as  part  of  the  plaintiff's  case,  and  estab- 
lished the  fact  that  tiiere  was  not  at  the  trial,  and  never  had  been,  any 
liability  of  the  defendant  to  the  bankrupt  upon  which  an  action  could 
be  maintained. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
ccmcur. 


HARRISON  T.  HOIiAHAN. 
(Supreme  Oonrt,  Appellate  DlvUdoo,  First  Departmeat    December  20,  1907.) 

VOnTS— ChABGB— OORVXRIXNOB  OF  WrmiBSES. 

In  an  action  by  an  attorney  for  serrioea  rendered,  the  defendant  la 
entltlejl  to  a  cliange  of  venne  to  the  connty  of  Ills  iMldence,  where  the 
services  were  rendered  and  wliere  the  majority  of  tlie  witnesses  reside. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig.  toL  48,  Venue^  K  76,  T7.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  C.  Harrison  against  Thomas  Holahan.  From  an 
order  refusing  a  diange  of  venue,  defendant  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  Mc- 
LAUGHUN,  CLARKE,  and  HOUGHTON,  JJ. 

James  M.  E.  O'Grady,  for  appellant 
George  C.  Harrison,  pro  se. 

HOUGHTON,  J.  Plaintiff  is  a  practicing  lawyer  in  tiie  dty  of 
New  York.  The  action  is  to  recover  the  value  of  professional  services, 
and  the  venue  is  laid  in  the  county  of  New  York.  The  defendant  is  a 
resident  of  the  county  of  Monroe,  and  he  moved  to  change  the  place  of 
trial  to  that  county  on  the  ground  of  convenience  of  witnesses. 

The  alleged  retaining  of  plaintiff  to  perform  the  services  sued  for 
occurred  in  the  county  of  Monroe,  and  all  the  services  rendered  by 
plaintiff  were  performed  in  that  county,  with  the  exception  of  writing 
a  letter  or  two  and  having  an  interview  with  the  president  of  the  vil- 
lage of  Brockport  at  plaintiff's  office.  The  locality  in  which  the  cause 
of  action  arises  and  the  services  are  performed  is  an  important  element, 
on  a  motion  to  change  for  convenience  of  witnesses,  in  determining  the 
county  in  which  the  trial  should  be  had.  Roberts  v.  Lansing,  60  App. 
Div.  81,  69  N.  Y.  Supp.  736 ;  Shaff  v.  Rosenberg,  116  App.  Div.  366, 
101  N.  Y.  Supp.  892.  The  affidavits  disclose  a  considerable  number  of 
witnesses  on  each  side,  whose  testimony  is  more  or  less  material.  It  is 
manifest  that  the  larger  number  of  material  witnesses  reside  in  the 
county  of  Monroe.  Some  witnesses  whom  it  may  become  necessary  for 
plaintiff  to  call  also  reside  in  that  county. 

The  motion  should  have  been  granted.  The  order  appealed  from 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
granted,  with  $10  costs.    All  concur. 
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OITT  OP  NHTW  TORK  v.  BUBN& 
(Supreme  Court,  Appellate  Term.    December  20,  1007.) 

APPKAIr-AFFEAIAB!.!  ObDKB. 

An  order  amending  tbe  sonunons  in  the  Manldpal  Gonrt  by  ctaangtais 
Its  date  of  lame  is  not  an  appealable  one,  and  can  only  be  reviewed  by 
ai^teal  from  tbe  Judgment,  taken  after  appearance  and  due  objection  made 
to  its  being  granted,  which  appeal  Is  provided  for  by  Municipal  Oourt  Act, 
Laws  1902,  p.  1678.  c.  680,  I  811. 

[Ed.  Note. — For  cases  in  point,  see  Cent  IMg.  toL  2,  Appeal  and  Error, 
1654.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  the  city  of  New  York  against  Frank  B.  Bums.  ]\x6g- 
ment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Robert  L.  Turk,  for  appellant 

Francis  K.  Pendleton  (John  P.  O'Brien  and  Louis  Gans,  of  counsel), 
for  respondent 

PER  CURIAM.  The  defendant  appeals  frcwn  a  judgment  rendered 
against  him  on  the  12th  day  of  June,  1907,  in  favor  of  the  plaintiff, 
and  claims  that  no  summons  was  ever  served  upon  him.  He  also 
appeals  from  an  order  made  in  the  court  below,  amending  the  summons 
by  dianging  its  date  of  issue  from  March  30, 1906,  to  March  28, 1906. 
The  order  is  not  an  appealable  one,  and  could  only  be  reviewed  by  an 
appeal  from  a  j'udgment  taken  a'fter  appearance  and  due  objection  be- 
ing made  to  its  being  granted.  The  appeal  from  the  judgment  is  pro- 
vided for  by  section  311  of  the  Municipal  Court  act  (Laws  1902,  p. 
1578,  c.  580).  The  affidavits  submitted  on  the  part  of  the  defen<kint 
amply  support  his  contention  that  he  was  never  served  with  process, 
and  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed. 


(56  Misc.  Rep.  687.) 

P.  H.  &  F.  M.  BOOTS  CO.  T.  NEW  TORK  FOUNDRY  CO. 

(Supreme  Court,  Appellate  Term.    December  20,  1907.) 

1.  Salbb— Breach  or  Wabbahty— Rmcissiow— Btmnt's  Dutt. 

Where  there  was  a  breach  of  warranty  respecting  machinery  weighing 
18,000  pounds  and  erected  In  the  buyer's  factory,  and  the  buyer  rescinded 
tbe  contract  and  notified  the  seller  to  remove  the  machinery,  but  on  tbe 
seller's  request  and  promise  to  substitute  other  machinery  the  buyer  per- 
mitted it  to  remain  on  his  premises,  holdlog  It  at  the  disposal  of  the  selltf. 
who  failed  to  keep  its  promise,  tbe  buyer  was  not  bound  to  remove  tbe 
machinery  and  actually  deliver  it  to  the  seller. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  48,  Sales,  H  308-306.] 

2L  SAira— AonoN  fob  Pbice — Question  fob  Jubt. 

In  an  action  on  a  note  for  machinery,  it  was  Improper  to  direct  a  verdict 
for  plaintiff,  where  defendant's  testimony  showed  a  rescission  by  it  for 
breach  of  warranty. 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  P.  H.  &  F.  M.  Roots  Company  against  the  New 
York  Foundry  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed,  and  new  trial  ordered. 

See  104  N.  Y.  Supp.  786. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

John  L.  Walsh,  for  appellant 

Burke  &  Fay  (Daniel  Burke,  of  counsel),  for  respondent 

PER  CURIAM.  The  action  is  brought  upon  a  promissory  note 
given  by  defendant  for  the  purchase  price  of  a  machine  called  a 
"blower."  The  case  has  been  tried  several  times.  On  the  first  trial 
defendant  obtained  a  verdict  in  its  favor.  The  Appellate  Term  re- 
versed the  judgment  on  the  ground,  principally,  that  a  rescission  of 
the  contract  was  not  pleaded.  The  defendant  did  not  amend  its  plead- 
ings, and  upon  the  second  trial  was  not  allowed  to  show  a  rescission, 
It  thereupon  obtained  leave  to  withdraw  a  jufor,  and  applied  at  Special 
Term  for  permission  to  amend  its  answer.  This  motion. was  denied, 
and  defendant  appealed  from  the  order  entered  thereon,  which  appeal 
was  dismissed.  Pending  this  appeal  the  case  was  again  tried  upon 
the  origrinal  pleadings,  and  the  court  directed  a  verdict  for  plaintiff. 
Upon  appeal  the  Appellate  Term  reversed  the  judgment  on  the  ground 
that: 

"Inasmncb  as  evidence  was  admitted,  without  objection  and  wltbout  contra- 
dlctloo,  wbieh  tended  to  sbow  that,  In  point  of  fact,  defendant  bad  disaffirmed 
the  contract,  on  account  of  the  failure  of  plalntlfTs  warranty  or  the  misrepre- 
sentations of  its  agents,  and  had  given  plaintiff  notice  of  such  rescission,  and 
had  requested  plaintiff  to  take  back  the  blower,  *  *  *  it  was  error  to  di- 
rect a  verdict  for  plaintiff." 

The  defendant  then  made  another  motion  at  Sp'ecial  Term  for  per- 
mission to  amend  its  answer,  which  motion  was  granted,  and  the  an- 
swer was  amended  by  inserting  the  following  allegation,  viz. : 

"Tliat,  owing  to  the  f&ilare  of  the  plaintiff's  warranties  and  representations, 
this  defendant  dlsafflrmed  the  said  contract  to  purchase  and  the  note  dated 
March  21,  1906,  for  $1,100,  and  rescinded  the  said  contract  of  purchase,  and 
notified  said  plaintiff  of  the  defendant's  disaffirmance  and  rescission  of  said 
contract  with  the  plaintiff  herein ;  and  thereupon  this  defendant  offered  and 
tendered  to  plaintiff  a  return  of  the  said  No.  7  Root's  positive  blower,  and  the 
defendant  is  now  and  has  been  at  all  times  ready  and  willing  to  return  the 
■aid  blower  to  the  plaintiff  in  this  action." 

Upon  the  amended  pleadings  the  case  was  tried  again,  and  the 
court  directed  a  verdict  for  the  plaintiff.    Defendant  appeals. 

If  the  issue  raised  by  defendant's  evidence  had  been  submitted  to 
the  jury,  and  such  evidence  believed  by  them,  they  would  have  been 
justified  in  finding  that  there  was  a  warranty  that  the  blower  in  queg^ 
tion  could  be  run,  not  only  by  a  38-horse  power,  as  required  by  defend- 
ant, but  even  by  a  20-horse  power ;  that  the  blower  failed  to  meet  this 
requirement;  that  defendant  thereupon  rescinded  tlie  contract  and 
notified  the  plaintiff  to  remove  the  blower,  but,  at  plaintiff's  special 
request  and  promise  to  substitute  another  blower  for  the  defective 
<Mie,  permitted  thfe  said  blower  to  remain  on  defendant's  premises, 
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holding  it,  however,  at  the  disposal  of  the  plaintiff  who  failed  to  redeem 
its  promise.  The  blower  in  question  was  a  heavy  piece  of  machinery, 
weighing  some  18,000  pounds,  and  had  been  erected  in  defendant's 
factory.  Under  the  circumstances  presented  by  defendant's  evidence, 
Ut  was  not  incumbent  on  defendant  to  remove  the  blower  itself  and 
actually  deliver  it  to  plaintiff.  The  issues  raised  a  question  of  fact, 
which  should  have  been  submitted  to  the  jury,  and  it  was  error  for 
the  court  to  direct  a  verdict. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appdlant  to  abide  the  event. 


SOLOMON  V.  NBW  YORK  OITI  BY.  CO. 
iftapresne  Court;  Appellate  Term.    December  30,  1907.) 

SiBBR  BAILBOADS— COIXISIOR  WITH  Vehiclis— Davaoxb. 

In  an  action  for  injuries  to  plalntUTs  horses  and  trudc  In  a  colUslon 
with  defendant's  car  ana  tor  the  services  of  a  veterlnanan,  the  evidence 
showed  that  the  valne  of  one  of  the  horses  before  the  accident  was  $200 
and  that 'right  afterwards  it  was  not  worth  over  $5,  but  that  after  treat- 
ment by  the  veterinarian  it  was  able  to  do  light  work.  Its  value  after 
recovery  was  not  shown.  Beld,  that  defendant,  having  been  called  on  to 
pay  for  the  veterinary  services,  was  entitled  to  the  benefit  of  any  resultiiig 
aH>reclatlon  In  the  valne  of  the  horse,  and  In  the  absence  of  proof  as  to 
the  ^flerenoe  In  valne  prior  to  the  Injnry  and  after  recovery  there  was  no 
basis  for  the  assessment  of  damages  to  the  horse. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Jacob  Solomon  against  the  New  York  City  Railway  Cwn- 
pany.  Judgment  for  plaintiff,  and  ^defendant  appeals.  Reversed,  un- 
less plaintiff  stipulate  to  reduce  the  judgment,  in  which  case  the  judg- 
ment, as  modified,  to  be  affirmed. 

Argued  before  GILDERSIvEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

William  E.  Weaver,  for  appellant. 
Emanuel  Klein,  for  respondent. 

PER  CURIAM.  Plaintiff  sued  to  recover  for  damages  to  personal 
property  sustained  by  one  of  defendant's  cars  colliding  with  plaintiff's 
two-horse  truck.  The  jury  rendered  a  verdict  in  plamtifi's  favor  for 
$346, 

It  is  not  strenuously  urged  by  the  appellant  that  the  plaintiff  was 
not  entitled  to  recover ;  but  the  sufficiency  of  the  evidence  as  to  the 
damages  sustained  is  attacked,  and  the  claim  is  made  by  the  defendant 
that  such  evidence  is  inadequate  to  support  the  verdict.  There  was 
sufficient  testimony  to  support  tiie  claim  for  damage  to  the  harness  of 
$60,  for  the  hire  of  a  substituted  horse,  during  the  time  one  of  the  de- 
fendant's horses  was  unable  to  work  owing  to  his  injuries,  of  $72,  and 
to  the  amount  of  $50  paid  a  veterinary  surgeon  for  his  services.  "These 
amounts  aggregate  $172.  The  balance  of  the  verdict  is  evidently  for 
damages  to  the  injured  horse.    The  testimony  regarding  that  horse 
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was  that  its  value  immediately  before  the  accident  was  $200,  and  that 
at  the  time  of  the  accident  it  was  not  worth  over  $5 ;  but  it  was  shown 
that,  after  treatment  by  the  surgeon  for  about  six  weeks,  it  had  so  far 
recovered  as  to  be  able  to  do  light  work,  and  what  its  value  was  after 
recovery  was  not  shown.  The  defendant,  having  been  called  upon  to 
pay  for  the  services  of  the  surgeon,  was  clearly  entitled  to  the  benefit  of 
any  resulting  appreciation  in  the  value  of  the  horse,  and  proof  should 
have  been  given  as  to  the  difference  in  value  just  prior  to  his  injury 
and  his  value  after  recovery.  There  was  no  proper  basis  for  the  dam- 
ages as  assessed.  The  judgment  must  therefore  be  reversed,  unless 
the  plaintiff  will  stipulate  to  reduce  the  recovery  to  $172. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  plaintiff  will  stipulate  within  five  days  to 
reduce  the  judgment  to  $172,  with  appropriate  costs  in  the  court  below, 
in  which  event  the  judgment,  as  modified,  will  be  afiBrmed,  without 
costs  of  this  appeal  to  either  party. 


OSOmO  et  al.  t.  BUBLINOTON  REAl^rY  ft  CONSTRUCTION  CX>. 
(Supreme  Coart,  Appellate  Term.    December  20,  1807.) 

Bbokxrb— Right  to  Oovpensation. 

In  an  action  for  real  estate  broker's  cfnnmlaslons,  eyldenoe  heM  inmiffl- 
dent  to  snstaln  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toI.  8,  Brokers,  H  116- 
120.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  N.  Osorio  and  others  against  the  Burlington  Realty 
&  Construction  Company.  From  a  judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Wolf,  Kohn  &  Ullman  (Sol.  Kohn,  of  counsel),  for  appellant 
Lawrence  Goldberg,  for  respondents. 

PER  CURIAM.  The  action  is  for  brokers'  commissions,  and  plain- 
tiffs claim  that  they  were  the  procuring  cause  of  a  sale  of  real  property, 
and  set  forth  facts  which,  if  true,  would  entitle  them  to  their  commis- 
sion. Defendant  admits  tiiat  the  plaintiffs  were  at  one  time  authorized 
to  procure,  and  did  procure,  a  person  to  enter  into  negotiations  for 
the  exchange  of  properties,  which  negotiations  fell  through,  and  de- 
fendant denies  that  plaintiffs  were  the  procuring  cause  of  the  final 
sale  of  the  property.  We  think,  upon  tfie  plaintiffs'  case,  when  the 
motion  was  made  for  a  dismissal,  it  should  have  been  granted,  and 
that  it  was  error  to  refuse  same. 

Plaintiffs  wholly  and  absolutely  failed  to  make  out  a  case,  l^ere  is 
nothing  demonstrated  by  the  proof  that  justifies  even  a  submission  to 
a  jury.  If  a  telephonic  communication  is  to  be  credited,  then  it  shows 
that  Mr.  Crystal  agreed  to  make  a  purchase  upon  terms  to  which  he 
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says  Mr.  House  assented,  and  after  that  nothing  transpired.  The  par- 
ties never  met.  The  agent  never  saw  his  principal  ag^in.  The  agent 
says  himself  that  he  never  saw  the  parties  personally  again  till  after  a 
sale  had  been  consummated.  There  is  not  in  the  pleadings  anything 
like  an  allegation  of  fraud,  or  collusion,  or  conspiracy,  that  tended  to 
deprive  the  plaintiffs  of  their  commission  justly  earned.  Yet  from  this 
pomt  the  case  was  allowed  .to  proceed  upon  this  theory,  over  the  objec- 
tion and  exception  of  tiie  defendant.  Immaterial,  irrelevant,  and 
wholly  incompetent  proof  was  taken  as  to  commissions  paid,  and  divi- 
sion of  same  with  tiie  purchaser,  while  not  a  word  connects  the  de- 
fendant with  even  a  knowledge  of  same.  All  this  testimony  was  er- 
roneous and  harmful  by  way  of  prejudicing  the  jury.  When  defend- 
ant sought  to  offer  proof  as  to  how  the  actual  sale  was  brought  about, 
the  evidence  was  excluded,  and  it  was  not  allowed  any  proof  at  all  on 
that  subject,  and  without  any  justification  whatever  the  judge  passed 
the  case  over  to  the  jury  with  an  instruction  that  it  was  for  them  to 
say  whether  or  not  a  conspiracy  was  proven  by  which  it  was  sought 
to  deprive  plaintiffs  of  their  rights  in  the  matter,  and  this,  too,  when, 
as  we  have  said,  nothing  of  the  kind  had  been  charged  or  pleaded. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


PEOPLB  ex  rel.  BUTLER  et  al.  ▼.  HAWXHURST  et  al. 
{Snprane  Court,  Appellate  DivlBlon,  Second  Department    December  23,  1907.) 

MAHDAKUB— HlOHVAT  BOABDS— Obbtbuohohs. 

Where  bathhonses  are  built  at  the  foot  of  a  highway,  which  extmds  to 
the  shore  of  a  bay  at  high-water  mark,  so  as  to  substantially  cut  off  ac- 
cess to  the  water  from  the  highway,  mandamus  will  lie  to  compel  the 
board  of  highway  commissioners  to  remove  the  obstructions. 

[Ed.  Note. — For  cases  in  point  see  Oent  Dig.  toI.  33,  Mandamus,  1 142.] 

Appeal  from  Trial  Term,  Nassau  County. 

Mandamus  by  the  people,  on  the  relation  of  William  H.  Butler  and 
another,  against  Frederick  W.  Hawxhurst  and  others,  as  board  of 
highway  commissioners,  to  compel  removal  of  obstructions.  Judg- 
ment for  defendants,  and  plaintiffs  appeal.  Reversed  and  new  trial 
ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Bertram  L.  Kraus,  for  appellants. 
George  B.  Stoddart,  for  respondents. 

GAYNOR,  J.  In  1877  the  commissioners  of  highways  made  an 
order  opening  a  highway  now  called  Maple  avenue  down  "to  the  shore 
at  highwater  mark,"  i.  e.,  to  the  shore  of  the  bay  called  Oyster  Bay, 
and  tile  highway  has  ever  since  been  open  and  in  public  use.  There 
is  nothing  to  show  that  land  of  the  town  was  taken  along  the  shore 
above  highwater  mark  without  any  notice  to  the  town  officials  in  the 
opening  of  such  highway,  as  the  defendants  claim;  nor  does  it  appear 
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that  the  town  owned  any  land  there.  Above  highwater  mark  at  the 
foot  of  and  up<Mi  the  said  highway  several  persons  have  erected  bath 
houses,  and  tlus  proceeding  was  to  obtain  a  peremptory  writ  of  manda- 
mus against  the  defendants,  the  highway  commissioners,  to  compel 
them  to  remove  such  obstructions.  With  the  obstructions  there  ac- 
cess to  the  water  by  the  said  highway  is  substantially  cut  off.  A  dodc 
or  landing  there  out  into  the  water  would  be  a  very  different  thing. 
The  final  order  should  have  been  for  the  relators,  as  such  a  proceed- 
ing is  maintainable.  People  ex  rd.  Pumpyansky  v.  Keating,  168  N. 
Y.  390,  61  N.  E.  637. 

The  final  order  should  be  reversed,  and  a  new  trial  ordered. 

Ordw  reveraed,  and  new  trial  ordered ;  costs  to  abide  tbe  event    All  concur. 


DB  VEAUX  v.  HOLUDAT  et  aL 
(Supreme  Court,  Aj^llate  Tenn.    December  20,  1907.) 

BXPVKYTn— 111  A  Wn.TIIM  OH  URDKBTAKINGS— AOTIONS— CoRDrrioNs  Prkokdkrt. 

XJnSec  tbe  express  provisions  of  Municipal  Court  Act,  Laws  1902,  p. 
1581,  c.  SSO,  1 126,  a  defendant  In  replevin,  wbo  bas  recovered  a  final  Judg- 
ment, cannot  mahitnln  an  action  against  tbe  sureties  In  plalntlflF's  under- 
taking until  after  tbe  Issuance  and  return  unsatisfied  of  an  execution 
agalDst  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Carrie  De  Veaux  against  John  P.  Holliday  and  another. 
Judgment  for  plaintiif,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Walter  M.  Dodd,  for  appellants. 
Jacob  Stiefel,  for  respondent. 

FORD,  J.  This  is  an  action  against  the  sureties  on  an  undertaking 
in  replevin  furnished  by  the  plaintiff  in  the  replevin  action  to  the  de- 
fendant in  that  action,  the  plaintiff  here.  In  the  replevin  action,  the 
following  judgment  was  rendered : 

"Judgment  for  the  plaintiff  for  tbe  poasesslon  of  tbe  chattels  or  their  value, 

fixed  at  $60.00,  on  payment  to  defendant  of  her  lien  fixed  at $54  61 

Prospecttve   costs 10  00 

2  41 


$67  02 
"Dated  this  May  21st,  1907.  George  F.  Roescb,  Justice. 

"If  defendant's  lien  as  above  not  paid,  Judgment  for  defendant" 

The  plaintiff  in  that  action  did  not  pay  the  amount  of  the  lien,  and 
the  defendant  there  brings  this  suit  against  the  sureties  on  the  under- 
taking. Judgment  was  rendered  for  plaintiff  and  the  defendants  ap- 
peal. 
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There  was  no  proof  of  the  issuance  and  return  unsatisfied  of  an  ex- 
ecution against  the  plaintiff  in  the  replevin  action.  Under  section  12$ 
of  the  Municipal  Court  act  (Laws  1902,  p.  1531,  c.  580),  this  is  a  con- 
dition precedent  to  the  maintaining  of  an  action  against  the  sureties. 

For  this  reason  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  omcur. 


CITY  OF  NDW  TORK  T.  NEW  YOEK  CITY  BY.  00. 
(Snpieme  Court,  Ai^ellate  Term.    December  20,  1907.) 

Stbxkt  Raslboads— Coixisior  with  Autokobiub— Bvidknok. 

In  an  action  for  Injuries  to  an  automobile  by  coIliBlon  with  one  of  de- 
fendanfB  street  cars,  evidence  held  Insuffldent  to  sustain  verdict  for 
plaintlfF. 

[EC  Note.— ror  cases  In  point,  see  Cent  Dig.  vol.  44,  Street  Ballroadi^ 
IS  289-200.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District 

Acticm  by  the  city  of  New  York  against  the  New  York  City  Railway 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCAIX  and 
i-ORD,  JJ. 

William  E.  Weaver,  for  appellant 

Francis  K.  Pendleton  (Theodore  Connoly  and  Thomas  F.  Noonan, 
of  counsel),  for  respondent. 

McCALL,  J.  Aside  from  the  question  of  freedom  from  contribu- 
tory negligence,  which  would  bother  us  very  much  if  it  were  the  only 
question  in  the  case,  we  believe  that  the  verdict  is  absolutely  against 
the  weight  of  evidence.  In  fact,  upon  the  proof  offered,  we  believe  the 
trial  justice  should  have  dismissed  the  complaint  Against  the  un- 
equivocal and  positive  testimony  of  the  president  of  the  Manhattanville 
&  Forty-Second  Street  Railway  Company  that  the  car  No.  3,064 
(which  was  the  one  which  collided  with  plaintiff's  automobile)  was  on 
that  day  owned  and  operated  by  his  road,  and  that  it  was  not  under  the 
control  of  the  defendant  or  operated  by  its  servants,  it  would  seem  in- 
explicable how  a  jury  could  find  to  the  contrary,  merely  because  the 
evidence  showed  that  the  signs  on  the  car  bore  the  names  "Broadway 
and  Metropolitan,"  and  this,  too,  in  the  face  of  Mr.  Beaver's  testi- 
mony that  they  sometimes  leased  these  very  cars  to  operate  &em  over 
his  road.    The  judgment  should  b*  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 
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OITT  OF  NEW  YORK  v.  UNSAPB  BUIUJINO  et  al. 
(Supreme  Court,  Special  Term,  New  York  Connty.    December  16,  1907.) 

1.  ha  PKRDBNa— OaNCEIXATIOH— PbOCKBDIHGB  URDIB  BlTILDINa  GODB. 

Code  C!v.  Proc.  i  1671,  providing  for  a  cancellation  of  a  lis  pendens 
on  deposit  of  mooey  or  giving  of  an  undertaking,  and  expressly  excepting 
tberefrom  an  action  to  foreclose  a  mortgage,  relates  solely  to  an  action 
of  tbe  character  spedfled  in  section  1670,  an  action  to  recover  a  Judgment 
affecting  the  title  to,  or  the  possession,  use,  or  enjoyment  of,  real  estate, 
and  does  not  apply  to  a  proceeding  against  an  unsafe  building  under 
Building  Code,  {(  16S-166,  showing  that  the  proceeding  is  distinctly  in 
rem,  and  section  155,  providing  that  Judgment  shall  be  for  sale  of  the 
premises  for  tbe  cost  and  expenses  attoidlng  the  execution  of  a  precept 
to  repair,  secure,  or  take  down  an  unsafe  or  dangerous  building,  which 
Judgment  "shall  be  in  the  same  mauner  and  with  like  effect  as  sales  un- 
der judgment  in  foreclosure  of  mortgages." 

t.  Bamx. 

Lis  peidens  in  proceedings  under  the  BuUdlng  Code  against  an  unsafe 
building  could  not  be  canceled  on  deposit  of  money  or  giving  of  an  un- 
dertaking, even  if  Code  Civ.  Proc.  {  1671,  applied  to  such  a  proceeding; 
it  authorizing  cancellation  only  where  adequate  relief  can  be  secured 
plaintiff  by  sucb  a  d^>osit  or  undertaking. 

Action  by  the  dty  of  New  York  against  the  alleged  unsafe  building 
at  No.  429-431  West  Fifty-Third  street  and  Henry  Holding,  owner. 
Heard  oa  motion  to  cancel  lis  pendens.     Motion  denied. 

Harold  C  Knoeppel,  for  the  motion. 

Francis  K.  Pendleton,  Corp.  Counsel  (John  P.  O'Brien  and  Samuel 
J.  Pannenter,  of  counsel),  opposed. 

GIEGERICH,  J.  A  motion  to  cancel  the  lis  pendens  filed  herein 
was  heretofore  denied  by  Mr.  Justice  Fitzgerald.  It  is  claimed  by  the 
owner,  however,  that  in  such  prior  application  cancellation  was  de- 
nuinded  as  a  matter  of  right,  while  in  the  present  one  it  is  sought  by 
making  a  deposit  of  money  or  the  giving  of  an  undertaking,  as  pro- 
vided l^  section  1671  of  the  Code  of  Civil  Procedure.  Assuming, 
without  deciding,  the  point  in  favor  of  the  owner,  it  clearly  appears 
from  a  reading  of  said  section  that  it  does  not  apply  to  a  proceeding 
such  as  this  one,  which  is  brought  tmder  the  provisions  of  the  Building 
Code,  but  relates  solely  to  an  action  of  the  character  specified  in  sec- 
tion 1670  of  the  Code  of  Civil  Procedure.  Upon  reading  sections  153, 
154,  and  165  of  the  Building  Code  it  will  be  seen  that  the  proceeding 
thereunder  is  distinctly  in  rem,  and  that  they  afford  no  authority  for 
the  entry  of  a  personal  judgment ;  section  155  providing  that  judgment 
shall  be  rendered  for  the  sale  of  the  premises  for  the  cost  and  expenses 
attending  the  execution  of  a  precept  to  repair,  secure,  or  take  down  an 
unsafe  or  dangerous  building,  which  judgment  "shall  be  in  the  same 
manner  and  with  like  effect  as  sales  under  judgment  in  foreclosure  of 
mortgages."  An  action  to  foreclose  a  mortgage  is  expressly  excepted 
frwn  the  provisions  of  section  1671  of  tfie  C^de  of  Civil  Procedure, 
and,  if  there  is  any  analogy  between  a  proceeding  taken  pursuant  to 
the  portions  of  the  Building  Code  above  referred  to  and  an  action 
in  foreclosure,  then  the  agreement  that  the  provisions  of  section  1671 
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do  not  apply  to  the  lis  pendens  that  has  been  filed  m  this  proceedings 
has  great  force. 

Apart  from  all  this,  as  it  appears  that  the  city  is  entitled  to  other 
relief  than  a  judgment  for  a  sum  of  money  and  to  a  ju^fment  for  the 
sale  of  the  property,  adequate  relief  would  not  be  secured  by  a  de- 
posit of  money  or  an  undertaking,  and  therefore  the  lis  pendens  should 
not  be  canceled.  Tishman  v.  Acritelli,  111  App.  Div.  237,  97  N.  Y. 
Supp.  668 ;  Kennedy  v.  Hall,  61  Misc.  Rep.  78,  99  N.  Y.  Supp.  162, 
affirmed  114  App.  Div.  913,  100  N.  Y.  Supp.  1124. 

Motidn  denied,  with  $10  costs. 


BLAIB  T.  M.  McOORMACK  CONST.  CO. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    December  23,  1S0T.> 

1.  JUBT— VOIB    DlBK    BXAinitATION. 

Code  CIt.  Proa  {  1180,  providing  that  it  is  ground  tot  challenge  to  a 
Jnror  that  be  is  an  employe  of  or  a  stocUiolder  In  a  corporation  which  1» 
a  party  to  the  action,  authorizes,  in  an  action  for  personal  injnries,  a 
question  to  a  Juror  on  his  voir  dire  whether  he  is  an  officer  or  stockholder 
In  an  Indemnity  insurance  company,  but  not  a  question  as  to  whether  he 
la  an  officer  or  stockholder  in  a  i^>ecific  insurance  company. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  31.  Jury,  H  410,  S6S.} 

2.  Tbiai/— VoiB  DiBB  Examination  or  Jubob— Iufbopeb  Quxsnon— AonoK 

Of   OOUBT. 

Where  a  juror  in  an  action  for  personal  injuries,  was  asked  on  bis  voir 
dire  whether  be  was  a  stockholder  In  a  specified  indemnity  insurance 
company,  and  an  objection  was  sustained,  and  the  Jury  Instructed  that 
the  mention  of  the  company  must  not  influence  it  and  had  no  bearing  on 
the  case,  it  sufficiently  secured  the  rlgbts  of  the  defendant 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Frank  Blair  against  the  M.  McCormack  Construction 
Company.  From  an  order  setting  aside  tlie  verdict,  plaintiff  appeals. 
Reversed,  and  verdict  reinstated. 

The  record  shows  the  following:  "In  the  examination  of  the  taleamot 
counsel  for  plaintiff  aEiked  the  following  question :  Q.  Are  any  of  the  Jurors 
officers  or  stockholders  in  the  Travelers'  Insurance  Company?  Couns^  for 
Defendant:  If  the  court  please,  In  the  course  of  the  esLamlnatlon  of  the 
talesmen,  counsel  for  the  plalntlfFs  asked  the  question  which  the  stenographer 
has  taken  down  there,  and  I  object  to  that  question,  and  ask  that  the  Jury 
be  discharged  from  the  consideration  of  this  case,  and  that  this  panel  be  dis- 
charged from  the  consideration  of  this  case,  on  the  ground  that  It  is  an  im- 
proper question  to  ask,  and  on  the  ground  that  It  Injected  a  matter  Into  the 
case —  The  Court:  You  object  first  to  the  question,  and  the  objection  Is 
sustained.  (Blxceptlon  by  plaintiff.)  The  Court:  What  la  your  farther  mo- 
tion? Renew  your  motion.  Coun^l  for  Defendant:  And  I  move  to  hare 
this  panel  discharged  from  the  consideration  of  this  case  on  the  ground  that 
the  suggestion  has  been  made,  and  Is  bound  to  be  In  their  minds —  The 
Court:  The  motion  is  denied  on  the  ground  that  great  public  inconvenience 
would  result  (Ehcception  to  defendant)  Counsel  for  Defendant:  My  motion 
ai^lies  to  those  who  are  in  the  bearing  of  the  question.  The  Court  (address- 
ing Jury) :  Oentlemen,  counsel  seems  to  apprehend  that  mention  of  the  Trav- 
elers' Insurance  Company  may  in  some  way  prejudice  your  minds,  and  preju- 
dice the  defendant's  case.  Now,  the  court  charges  you  that  has  no  bearing  In 
this  case  whatever — any  mention  of  an  Insurance  company  should  not  bave 
any  influence  In  your  minds  at  nil,  whether  the  Travelers'  Insurance  or  the 
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Eqnitable  Life  Insurance  Company,  or  any  other  Insnrance  company — no 
consequence  whatever  In  this  case;  should  not  Influence  you  In  the  least,  or 
any  Juror  In  the  room.  You  may  proceed  with  the  examination.  Counsel  tor 
Plaintiff :  I  wish  to  ask  the  Jurors  If  any  of  them  are  stockholders  or  officers 
of  any  casualty  Insurance  company.  Counsel  for  Defendant:  I  think,  in 
view  of  the  question  directed  to  a  particular  corporation,  following  that  up 
with  that,  I  think  this  case  should  be  withdrawn  from  this  panel,  especial- 
ly in  view  of  the  court's  remarks  .that  the  question  of  any  Insurance  company 
has  nothing  to  do  with  this  case.  (Objection  overruled.  Exception.)  Coun- 
sel for  Plaintiff :  Now,  gentlemen,  will  you  please  answer  my  question :  Are 
any  of  you  officers  or  stockholders  in  any  casualty  insurance  company?  (No 
response  from  Jury.)"  The  Jury  thereafter  found  a  verdict  for  the  plaintiff, 
which  upon  motion  the  court  tiiereafter  set  aside.  It  Is  apparent  from  the 
opinion  handed  down  by  the  learned  court  that  the  order  was  based  upon  the 
incident  of  the  examination  set  forth. 

Amied  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Archibald  Foote  Clark  (Ralph  Gillette,  on  the  brief),  for  appellant. 
Eugene  Lamb  Richards,  Jr.  (Rutherford  B.  Meyer,  on  the  brief), 
for  respondent 

JENKS,  J.    Lord  Brougham  said: 

"In  my  mind  he  was  guilty  of  no  error.  He  was  chargeable  with  no  exag- 
geration. He  was  betrayed  by  bis  fancy  Into  no  metaphor  who  once  said, 
'All  we  see  about  us,  kings,  lords,  and  commons,  the  whole  machinery  of  the 
state,  all  the  apparatus  of  the  system  and  its  varied  workings,  is  simply 
bringing  12  good  men  Into  a  box.' "    Present  State  of  the  Law. 

A  jury  implies  12  competent  and  disinterested  men.  "The  ques- 
tion for  the  triors  is  whether  the  juror  is,  as  he  assuredly  should  be,  al- 
together indifferent,  and,  if  they  find  he  is  not,  it  is  their  duty  to  re- 
ject him."  Peckham,  J.,  in  Butler  v.  G.  F.,  S.  K.F.  E.  S.  R.  R.  Co., 
121  N.  Y.  118,  34  N.  E.  187.  A  stockholder  in  a  corporati(Mi  which 
had  underwritten  the  liability  of  the  defendant  might  well  be  objec- 
tionable as  a  juror  to  the  plaintiff.  See  Grant  v.  National  Railway 
Spring  Co.,  100  App.  Div.  234,  91  N.  Y,  Supp.  805;  Mechanics'  & 
Farmers*  Bank  v.  Smith,  19  Johns.  115 ;  People  v.  Bodine,  1  Denio, 
281,  dted  in  Butler's  Case,  supra.  The  reason  for  the  provision  in  sec- 
tion 1180  of  the  Code  of  Civil  Procedure — "The  fact  that  a  juror  is  in 
the  employ  of  a  party  to  the  action ;  or,  if  a  party  to  the  action  is  a 
corporation,  that  he  is  an  employee  thereof  or  a  shareholder  or  a  stock- 
holder therein,  shall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror" — obtains  to  a  degree.  Cosselmon  v.  Dunfee, 
172  N.  Y.  507,  63  N.  E.  494,  is  not  authority  against  the  course  pur- 
sued by  the  plaintiff  in  his  examination  of  the  jury  on  voir  dire.  'That 
case  holds  that  inquiry  of  a  witness  into  this  matter  of  assurance  is  not 
material,  and  should  be  excluded.  To  extend  the  rule  to  the  question 
up  in  this  case  is  to  exclude  an  inquiry  pertinent  and  proper  on  its 
face,  because  it  may  permit  the  jury  to  infer  from  the  inquiry  that 
the  defendant  was  assured.  In  Cosselmon's  Case,  supra,  the  fact  that 
the  question  was  asked  of  a  witness  indicated  that  the  primary  pur- 
pose thereof  was  to  elicit  an  immaterial  fact.  But  the  inquiry  in  the 
case  at  bar  was  legitimate;  and  any  sinister  purpose  behind  the  ap- 
parent purpose  must  be  a  matter  of  inference.    On  the  mere  face  of 
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things  the  court  cannot  exclude  a  proper  question  for  the  reason  that 
the  court  infers  that  there  may  be  or  is  an  ulterior  motive.  Grant  v. 
National  Railway  Spring  Co.,  supra.  The  learned  court  sustained  the 
objection  to  the  specific  question,  and  fully  cautioned  the  jury  that  the 
mention  of  the  assurance  company  must  not  influence  it,  and  had  no 
bearing  on  the  case.  I  think  that  the  caution  was  sufficient  to  secure 
the  rights  of  the  defendant  (Stouter  v.  Manhattan  Railway  Co.,  127 
N.  Y.  661,  27  N.  E.  805),  and  that  the  learned  court  was  not  warranted 
in  thereafter  setting  aside  the  judgment  As  a  rule  tactics  of  indi- 
rection prejudice  a  jury  against  the  tactician,  and  carry  their  own  pun- 
ishment 

I  think  that  there  is  no  error  in  the  record  which  would  justify  a 
reversal,  and  that  the  case  made  out  by  the  plaintifF  is  suf&cient  to 
sumwrt  the  verdict. 

The  order  is  reversed,  with  costs  and  disbursements,  and  the  verdict- 
is  reinstated.    All  concur,  except  HIRSCHBERG,  P.  J.,  not  voting. 


BLAIR  v.  M.  McCORMACK  CONSn.  (X). 
<Sapreme  Court  Appellate  Divlglon,  Second  Departmoit    December  23, 1907.) 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Louise  Blair  against  the  M.  McCormack  Construction 
CcMnpany.  From  an  order  setting  aside  the  verdict,  plaintiff  appeals. 
Reversed,  and  verdict  reinstated. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

PER  CURIAM.  Order  reversed,  with  costs  and  disbursements, 
and  verdict  reinstated.  See  Frank  Blair  v.  M.  McCormack  Construc- 
tion Company  (decided  herewith)  107  N.  Y.  Supp.  760. 

HIRSCHBERG,  P.  J.,  not  voting. 


FLOCK  T.  EAUFICAN. 
(Supreme  Court  Apitellate  Term.    December  20,  190T.) 

1.   COUBTB— MUSICIPAL   COUBT— MOTION   FOB   NEW   TBIAI.. 

Under  Municipal  Court  Act  Laws  1902,  p.  1663,  c.  580,  |  255.  antborl- 
zing  the  court  to  grant  or  deny  a  motion  for  new  trial  on  tbe  ground  ot 
fraud  or  newly  dlBcovered  evidence,  it  is  not  a  ground  of  deolal  of  such  a 
motion  tbat  it  was  not  made  In  five  days  after  the  trial. 
a.  New  TbiaI/— QaotrHnH— Pebjubt. 

Plaintiff  sued  for  goods  sold  and  delivered  by  bis  asBignor.  Tbe  aaalgn- 
or  testlSed  tbat  defendant  owed  bim  a  balance  on  tbe  goods,  and  that 
theretofore  he  had  sold  the  claim  to  plaimtiff,  who  owned  the  same.  He 
also  testified  that  the  goods  were  sold  on  dlSeroit  dates,  and  tbat  de- 
fendant himself  took  the  goods  away  on  the  Sd,  which  was  not  the  cor- 
rect date ;  it  being  the  SOth.  Held,  that  tbe  discrepancy  in  assignor's  tes- 
timony, in  tbat  he  first  seemed  to  claim  ownership  of  the  cause  of  actiwi 
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and  afterwards  said  that  he  sold  the  claim  to  plaintiff,  conld  not  be  char- 
acterized perjury,  assignor  apparently  Intending  merely  to  state  that  the 
claim  against  defendant  had  not  been  paid;  that  the  goods  might  have 
been  sold  at  different  dates  and  yet  taken  away  by  defendant  at  one  time ; 
that  tlie  statement  that  the  goods  were  taken  away  on  the  8d  may  well 
have  been  a  mere  unintentional  mistake  for  the  80th ;  and  that  sncb  dis- 
crepancies did  not  warrant  a  new  trial. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toI.  8?,  New  Trial,  S  18S.] 

&  Save— Nbwlt  Diboovxbkd  Bvidinos— Diuoekoi. 

The  mle  that,  to  warrant  a  new  trial  on  the  gronnd  of  newly  dlsooyered 
evidence,  it  must  appear  that  the  evidence  could  not  have  been  procnred 
before  the  trial  by  the  exercise  of  dne  diligence,  does  not  require  a  party 
to  anticipate  the  introdnction  of  manttfactOFed  evld«ice  and  to  be  pre- 
pared to  meet  it  on  the  trial. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig.  vol.  87,  New  Trial,  (  214.1 

4.  Samb— OnifUiJiTtvK  Bvidknob— Pbobabijc  Effect. 

The  mere  fact  that  newly  discovered  evidence  is  comnlative  is  not  suffi- 
cient gronnd  for  denying  a  motion  for  new  trial,  if  the  evidence  is  of 
sncb  probative  force  that  it  would  probably  change  the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  37,  New  Trial,  |  228.] 
i.  Samz. 

Plaintiff  sued  tor  goods  sold  and  delivered  by  his  assignor.  The  as- 
signor testlfled  that  the  goods  were  taken  away  by  defendant  himself, 
who  signed  a  receipt  therefor,  and  that  he  saw  defendant  sign  it.  De- 
fendant denied  that  he  bought  the  goods  or  had  any  transaction  with  as- 
signor subsequent  to  a  date  several  days  previous  to  the  sale  In  question, 
except  one,  when  he  paid  cash,  and  be  denied  that  he  signed  the  i-eceipt. 
On  verdict  for  plaintiff,  defendant  moved  for  a  new  trial  on  the  ground 
of  neiwly  discovered  evidence,  which  was  that  of  a  former  employe  of  the 
assignor,  who  swore  in  bis  affidavit  that  lie  bad  been  a  bookkeeper  for 
the  assignor,  that  to  the  best  of  his  knowledge  defendant  did  not  deal 
with  the  assignor  Bul>8equent  to  the  date  testified  to  by  defendant,  and 
that  he  himself  did  not  make  out  any  receipt  Held,  that  the  newly  dis- 
covered evidence  was  not  of  such  a  character,  tliat,  if  produced  on  the 
trial,  it  would  probably  have  changed  the  result,  and  hence  would  not 
warrant  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  87,  New  Trial,  f  228.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Samuel  Flock  against  Louis  Kaufman.  There  was  a  ver- 
dict for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.     Af!inned. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL,  and 
FORD,  JJ. 

Joshua  S.  Shapiro,  for  appellant. 
Isador  Frankel,  for  respondent 

PER  CURIAM.  The  defendant  moved  for  a  new  trial  on  "the 
ground  of  newly  discovered  evidence  and  alleged  perjury  on  the  part 
of  plaintiff's  assignor.  The  motion  was  denied,  and  the  order  deny- 
ing said  motion,  from  which  defendant  appeals,  states  that  it  was  de- 
nied "on  the  ground  that  defendant  did  not  make  this  motion  in  five 
days  after  the  trial  of  this  action."  This  particular  ground  for  deny- 
ing the  motion  is  not  tenable  (Municipal  Court  Act,  Laws  1902,  p. 
1563,  c  580,  §  255) ;  and,  if  the  defendant  has  made  out  a  proper  case 
for  a  new  trial,  the  order  must  be  reversed. 
107  N.Y.S.— 48 


Digitized  by 


Google 


TW  107  NEW  XOUK  SDPPLBMEXT  (Sup.  Ct 

and  lU  New  York  State  Reporter 

The  claim  of  perjury  is  founded  upon  certain  alleged  discrepancies 
in  the  testimony  of  the  plaintiff's  assignor.    He  testifies  thus: 

"Q.  And  be  [defendant]  now  owes  you  a  balance  of  $58.05?  A.  Yes.  Q. 
Did  yon  on  the  8tb  day  of  January  Bell  your  claim  to  Samuel  Flock  [plain- 
tiff] 7  A.  Yes.  Q.  For  bow  much?  A.  $45.  Q.  And  Mr.  Flock  now  owns 
this  claim?    A.  Yes." 

The  alleged  discrepancy,  upon  which  defendant  bases  his  claim  of 
perjury,  is  that  plaintiff's  assignor  first  seems  to  claim  ownership  of 
the  cause  of  action  in  himself,  and  immediately  afterwards  says  he 
sold  the  claim  to  plaintiff.  It  seems  to  us  that  the  testimony  hardly 
warrants  the  characterization  of  perjury.  The  witness  apparently  mis- 
understood the  first  question,  and  intended  merely  to  state  that  the 
claim  against  defendant  had  not  been  paid,  and  that  defendant  still 
owed  $58.05  on  said  claim.    Again  he  testifies : 

"Q.  Were  those  goods  sold  to  him  [defendant]  all  in  one  day,  or  <»i  different 
dates?  A.  Different  dates.  Q.  You  say  you  delivered  the  goods?  A.  He  came 
around  with  the  wagon  blmseif  and  took  the  goods.  Q.  Were  yon  there  when 
the  goods  were  taken  away?  A.  I  g^ave  them  to  him.  Q.  When  was  that? 
A.  On  the  8d  of  May,  1906." 

It  is  evident  that  the  goods  might  have  been  sold  at  different  dates, 
and  yet  been  taken  away  by  defendant  at  one  time.  Also  the  state- 
ment that  the  goods  were  taken  on  the  3d  of  May  may  well  have  been 
a  mere  unintentional  mistake  for  the  30th  of  May,  which  is  conceded 
to  be  the  correct  date.  We  do  not  think  these  discrepancies  in  the 
testimony  of  plaintiff's  assignor  sufficient  ground  for  granting  a  new- 
trial.  The  court  below  must  have  observed  these  contradictions,  and 
was  in  the  best  position  to  judge  of  the  weight  to  be  given  to  the  wit- 
ness' evidence. 

The  ground  of  newly  discovered  evidence  is  based  on  the  claim 
that  plaintiff  produced  a  receipt  at  the  trial,  which  defendant  did  not 
know  existed,  and  that  he  could  not  prepare  himself  to  meet  it  at 
the  trial,  and  that  he  has  since  discovered  evidence  tending  to  con- 
tradict it  or  show  it  to  be  a -forgery.  The  rule  is  that  it  must  be 
shown  that  the  evidence  could  not  have  been  procured  before  the  trial 
by  the  exercise  of  due  diligence;  but  the  exercise  of  reasonable 
diligence  does  not  require  a  party  to  anticipate  the  introduction  of 
manufactured  evidence  and  to  be  prepared  to  meet  it  on  the  trial. 
If  he  is  surprised  by  such  evidence,  and  unable  to  meet  it  at  the  trial, 
the  court  may  grant  a  new  trial,  and  let  in  rebutting  evidence  sub^ 
sequently  discovered.  Seligman  v.  Sivin,  46  Misc.  Rep.  58,  61,  91  N. 
Y.  Supp.  395.  The  motion,  however,  will  not  be  granted  if  the  evi- 
dence is  merely  cumulative  and  of  such  a  character  that,  had  it  been 
given  at  the  trial,  it  would  probably  not  have  changed  the  result,  al- 
Uiough  the  mere  fact  that  the  evidence  is  cumulative  is  not  sufficient 
ground  for  denying  the  motion,  if  the  evidence  is  of  such  probative 
force  that  it  would  probably  change  the  result.  Solowye  v.  Hazlett, 
35  Misc.  Rep.  197,  198,  71  N.  Y.  Supp.  486.  The  newly  discovered 
evidence  is,  as  we  have  seen,  with  regard  to  the  receipt.  If  that  evi- 
dence had  been  produced  at  the  trial,  would  it  probably  have  changed 
the  result?  Plaintiff  sued  for  goods  sold  and  delivered.  The  an- 
swer was  a  general  denial.    The  plaintiff's  assignor  testified  that  on 
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May  30,  1906,  he  sold  and  delivered  to  defendant  the  goods  specified 
by  him  for  $168.05,  and  that  $100  thereof  were  paid  to  him  on  ac- 
count; that  the  goods  were  taken  from  plaintiff's  assignor's  store  by 
defendant  himself,  who  then  signed  a  receipt  therefor,  which,  so  far  as 
material,  reads  thus : 

"BecelTed   goods $158  00 

100 


$  58  05,  balance  dne  Xj.  Kaofman." 

PlaintifFs  assignor  swears  he  saw  defendant  sign  tiiis  receipt.  De- 
fendant denies  fiiat  he  ever  signed  said  receipt.  He  was  required 
to  sign  his  name  on  a  piece  of  paper,  and  the  court  compared  his  sig- 
nature with  that  on  the  receipt.  Defendant  denies  that  he  bought  the 
goods  in  suit,  or  had  any  transaction  with  the  plaintiff's  assignor  sub- 
sequent to  May  17th,  several  days  previous  to  the  sale  in  suit,  except 
that  in  September  he  bought  a  lot  of  goods  and  paid  cash  for  them. 
The  alleged  newly  discovered  evidence  is  that  of  one  Klausner,  a 
discharged  employ^  of  plaintiff's  assignor,  who  swears  in  his  affidavit, 
read  on  the  motion,  that  he  was  bookkeeper  for  plaintiff's  assignor 
for  three  years  previous  to  June,  1906,  and  that  "to  the  best  of  his 
knowledge"  defendant  did  not  deal  with  plaintiff's  assignor  subsequent 
to  May  17,  1906,  and  that  he  himself  did  not  make  out  any  receipt. 
There  is  nothing  to  indicate  that  defendant  could  not  have  made  and 
sigpied  the  receipt  in  question  without  the  said  Klausner's  knowledge, 
while  his  testimony  that  "to  the  best  of  his  knowledge"  defendant  did 
not  deal  with  plaintiff's  assignor  subsequent  to  May  17th  is  not  of  such 
probative  force  that  it  would  probably  change  the  result  of  the  trial, 
as  there  is  no  reason  for  supposing  that  he  would  necessarily  have 
knowledge  of  any  dealings  between  defendant  and  plaintiff's  assignor 
that  might  have  occurred  between  May  17  and  May  30, 1906.  The  testi- 
mony of  the  defendant  seems  to  have  been  halting,  evasive,  and  un- 
convincing, and  the  learned  court  below,  who  had  the  parties  before 
him  and  could  observe  their  appearance  and  manner  of  testifying, 
would  probably  have  reached  the  same  conclusion,  had  the  alleged 
newly  discovered  evidence  been  produced  at  the  triaL 

The  order  must  be  affirmed,  with  costs. 


FARBER  T.  ROGINSKY. 
(Snpreine  Conrt,  Am)eUate  DlTision,  Second  Department    December  27,  t90T.) 

AmuAiJB— InjvBiKs  BT  Aniuaxs— NoTioE  OF  Vicious  PBOPxnsiTiEa. 

Where  defendant,  on  stabling  his  horse  in  plaintiff's  stable,  failed  to 
fasten  his  horse,  or  to  use  proper  care  in  fastening  it,  and  the  horse,  being 
free,  Injured  plaintiff's. horse  by  kiclting  it.  It  was  not  necessary,  to  hold 
defendant  liable  for  negligence,  to  show  that  he  bad  notice  ^ther  actual 
or  presumptive  that  bis  animal  was  inclined  to  such  or  similar  mischief. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  2,  Animals,  U  288,. 
289.] 

Appeal  from  Nassau  County  Court 
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Action  by  Samuel  Farber  against  Lucyan  Roginskjr,  Appeal  by 
plaintiff  from  a  judgment  in  favor  of  defendant  and  from  an  order 
denying  a  motion  for  a  new  trial.    Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  TENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Harry  W.  Moore,  for  appellant 
Denis  O'Leary,  for  respondent. 

JENKS,  J.  The  action  is  for  negligence,  to  recover  damages  for 
wounds  of  tile  plaintiff's  horse  inflicted  by  the  kicks  of  the  defendant's 
horse.  The  plaintiff  permitted  the  defendant  to  stable  his  horse  over 
night  in  plaintiff's  stable.  The  plaintiff  and  defendant  went  together 
to  the  stable.  The  stable  contained  two  stalls.  The  plaintiff's  horse  was 
in  one  stall,  and  the  plaintiff  directed  the  defendant  to  place  his  horse 
in  the  other  stall.  The  defendant  went  to  the  stall  to  tie  up  his  horse, 
and  led  the  horse  into  the  stall.  There  was  a  halter  on  the  horse  witii 
a  rope  on  it.  The  defendant  fed  his  horse.  The  plaintiff  asked  the  de- 
fendant if  "he  was  through,"  the  defendant  answered  "Yes,"  and 
plaintiff  and  defendant  came  out  together.  On  the  morning  of  the 
next  day  the  plaintiff  found  his  own  horse  wounded,  and  then  looked 
around  to  find  the  defendant's  horse  free,  with  the  halter  on  his  head 
and  the  rope  loose  on  the  floor.  The  wounds  on  plaintiffs  horse  were 
such  as  could  result  from  kicks  of  a  horse,  and,  when  plaintiff  went  tb 
take  out  his  horse,  the  other  horse  began  to  kick  the  plaintiff's  horse. 
The  learned  trial  court  dismissed  the  plaintiff  at  the  close  of  his  case 
for  failure  of  proof  of  any  cause  of  action. 

The  opinion  of  the  court  begins  with  tiie  proposition  that  the  jury 
could  have  found  that  either  the  defendant  did  not  fasten  his  horse  at 
all,  or  did  not  fasten  it  with  proper  care.  The  learned  court  then  ad- 
vances the  further  proposition  that  something  more  must  be  shown ; 
that  it  was  necessary  to  allege  and  to  prove  that  the  owner  had  notice, 
either  actual  or  presumptive,  that  his  animal  was  guilty  of  such  or  sim- 
ilar mischief.  In  other  words,  that  proof  of  scienter  was  essential  to 
the  plaintiff's  case.  The  flaw  in  this  conclusion  is  that  the  cause  of  ac- 
tion for  negligence  in  such  cases  does  not  necessarily  require  proof  of 
scienter;  but  it  may  also  rest  upon  mere  failure  of  the  owner  to  ex- 
ercise due  care  in  the  keep  of  the  horse.  Moynahan  v.  Wheeler,  117  N. 
Y.  285,  22  N.  E.  702 ;  Mills  v.  Bunke,  59  App.  Div.  39,  69  N.  Y.  Supp. 
96 ;  Dickson  v.  McCoy,  39  N.  Y.  400.  In  the  case  last  cited  the  court, 
per  Dwight,  J.,  say : 

"It  Is  not  necessary  that  a  horse  shonld  be  vlcioos  to  make  the  owner  re- 
sponsible for  Injury  done  by  him  through  the  owner's  negligence.  The  vice 
of  the  animal  is  an  essential  fact  only  when,  but  for  It,  tbe  oondnct  of  the  own- 
er would  be  free  from  fault" 

In  Mills  V.  Bunke,  supra,  this  court,  per  Woodward,  J.,  say: 

"The  duty  which  the  defendants  owed  to  the  plaintiff's  Intestate  was  to  use 
reasonable  care  in  tbe  management  and  control  of  the  horse  which  worked 
this  wrong,  and,  while  we  have  been  afforded  a  very  thorough  discussion  of 
wild  and  domestic  animals,  and  the  degree  of  care  and  responsibility  imposed 
upon  their  owners,  we  are  of  opinion  that  the  owner  of  a  domestic  animal  Is 
bound  to  talce  notice  of  the  general  propensities  of  the  class  to  which  It  be- 
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longB,  aad,  If  mi<A  propeDSitles  are  of  a  nature  to  cann  Injoiy,  he  nract  antic- 
ipate and  guard  against  them  (Ebunmond  t.  Melton,  42  III.  App.  187),  and,  If 
the  animal  be  given  an  oi^rartanlty  to  exercise  the  propensity  through  the 
negligence  of  the  owner,  be  will  be  liable  to  persons  injured  without  fault  on 
their  part  (ThMnas,  Neg.  608,  dtlng  Whart  Neg.  S  907)." 

I  think  that  the  learned  court  erred  in  dismissing  the  complaint,  and 
that  the  judgment  must  be  reversed  and  a  new  trial  be  ordered;  costs 
to  abide  the  event    All  concur. 


WOOD  et  al.  v.  PROnDBlAN. 
(Sni»eme  Oourt,  Appellate  Division,  First  Department    December  IS,  1907.) 

1.  TBOVCB   and    CONVSBSION— SAIX    of   PbOPEBTT   DKLIVXBKD    fob    iRSFKOnOH. 

Where  wholesale  diamond  dealers  delivered  diamonds  to  retailers  on 
memorandum  for  inspection,  to  be  returned  on  demand,  stipulating  that 
there  was  no  sale  or  contract  to  sell  until  their  approval  of  the  retailers' 
selection,  and  the  retailers  sold  the  diamonds  without  such  approval,  they 
were  guilty  of  conversion,  since  the  title  to  the  diamonds  never  passed 
to  them. 

[Ed.  Note. — For  cases  in  point  *06  Cent  Dig.  voL  47,  Trover  and  Con- 
version, H  84-^.] 

2.  Saicb— Action— Pabiixs. 

An  action  for  a  conversion  by  a  flrm,  being  In  teat,  may  be  brought 
■gainst  all  or  one  or  more  members  of  the  firm. 

[Kd.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  47,  Trover  and  Con- 
version, S  190.] 

8.  Sana— Plkadiko— Obnkbal  Deniai/— Waives  of  Convxbsion. 

In  an  action  tor  conversion,  defendant  may  not  under  a  general  denial, 
show  that  the  conversion  was  waived,  but  such  matter,  telng  in  avoid- 
ance, must  be  affirmatively  alleged. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  47,  Trover  and  Con- 
version, {  212.] 

4.  PucADiNG — ^Defxksb— Matteb  in  Avoidanob— Rxlbask. 

The  release  of  a  cause  of  action  or  leaclBSion  ot  a  contract  must  be 
qpedally  pleaded. 
Patterson,  P.  J.,  dissoitlng. 

Appeal  from  Trial  Term. 

Action  by  St  John  Wood  and  others,  copartners,  against  John  C. 
Proudman.  From  a  judgment  for  defendant  and  an  order  denying  a 
new  trial,  plaintiffs  a^>eal.    Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  A.  Mackensie  (William  L.  Marshall  and  Crowley  Went- 
worth,  oa  the  brief),  for  appellants. 
Benjamin  Patterson,  for  respondent 

LAUGHLIN,  J.  The  action  is  for  the  ocmversion  of  certain  dia- 
monds. The  plaintiffs  were  wholesale  diamond  merchants,  and  their 
{dace  of  business  was  No.  8  Maiden  Lane,  borough  of  Manhattan, 
N.  Y.  During  many  years  the  defendant  was  a  retail  jeweler  in  the 
dty  of  New  York,  and  prior  to  the  time  in  question  had  taken  his  wife 
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and  one  Trebilcock  into  business  as  partners,  under  the  firm  name  of 
J.  C  Proudman  &  Co.  TTie  partnersiiip  business  was  conducted  in 
the  main  by  Trebilcock,  who  had  been  manager  for  the  defendant.  The 
plaintiffs  had  from  time  to  dme  delivered  diamonds  to  the  defendant 
and  to  his  firm  on  consignment.  On  the  1st  day  of  October,  1904,  Tre- 
bilcock sent  one  Ulnar,  a  clerk  of  the  firm,  to  the  plaintiffs'  store  for 
two  diamonds  which  were  delivered  to  him,  together  with  a  memoran- 
dum in  the  usual  form,  as  follows: 

"New  York,  Oct  1,  1904 

"Mr.  J.  O.  Prondman: 

"Memorandnm  from  J.  R.  Wood  ft  Sons,  2  Maiden  Lane. 
*Trheae  gooda  are  sent  tor  yonr  Inspection  and  examination  only,  remaining 

tbe  property  of  J.  R.  Wood  &  Sons,  held  by  yon  inibject  to  tbelr  order,  and 

are  to  be  returned  to  them  on  demand.    There  la  no  sale  or  contract  to  sell 

ontll  the  date  of  their  approval  of  your  selection. 

1  dla  2^8/4  leas  1/64  at  124.00 $339  06 

1    "  2-1/4  less  1/64  at  124.00 280  94 

1t9/H  14  mt«.  .00 2  14 

1622  14 
'"Send  list  of  goods  selected  when  reporting.    No  later  claims  allowed. 
"DupUcate." 

Ulner  delivered  the  diamonds,  tt^jether  with  this  consignment  mem- 
orandum, to  Trebilcodc,  who  sold  the  diamonds  10  or  12  days  there- 
after, and  deposited  the  proceeds,  so  far  as  received,  to  the  credit  of 
his  firm.  Before  making  the  sale,  he  did  -not  send  to  the  plaintiffs  a 
list  of  the  diamonds  selected,  or  obtain  their  approval  of  his  selec- 
tion. The  complaint  describes  the  property  and  alleges  the  conversion 
thereof  by  the  defendant,  who  interposed  merely  a  general  denial. 
Upon  the  trial  the  defendant  gave  evidence  tending  to  show  that,  after 
the  alleged  conversion,  it  was  waived,  and  credit  was  given  the  de- 
fendant's firm  by  the  plaintiffs'  credit  agent  for  the  diamonds  as  upon 
a  sale.  This  evidence  was  received  under  plaintiffs'  objection  and  ex- 
ception that  the  answer  merely  contained  a  general  denial;  that  a 
waiver  Of  the  conversion  was  not  pleaded,  and,  also,  that  the  authority 
of  the  credit  agent  to  waive  conversion  was  not  shown.  The  court 
submitted  to  the  jury  the  question  as  to  whether  there  was  a  conver- 
sion, and,  if  so,  whether  it  was  waived. 

We  are  of  opinion  that  there  should  be  a  new  trial.  The  sale  of 
the  diamonds  without  the  approval  of  the  plaintiffs,  and  affording  them 
an  opportunity  to  determine  whether  or  not  they  were  willing  to  ex- 
tend credit  to  the  defendant's  firm  therefor,  constituted  a  conversion 
as  matter  of  law.  The  consignment  memorandum  clearly  apprised  the 
defendant  of  the  fact  that  his  firm  had  no  authority  to  sell  the  dia- 
monds until  they  reported  to  the  plaintiffs  the  selections  made,  and 
obtained  the  approval  of  the  plaintiffs.  The  title  to  the  diamonds  re- 
mained in  the  plaintiffs,  and  never  passed  to  the  defendant's  firm.  The 
action  being  in  tort,  the  plaintiffs  were  at  liberty  to  proceed  against 
all  or  one  or  more  members  of  the  firm.  The  defendant  was  not  at 
liberty  to  show  that  the  conversion  was  waived  without  specially  set- 
ting up  that  defense.  The  conversion  was  complete  by  the  act  of  the 
defendant's  firm  in  selling  the  diamonds.     The  subsequent  negotia- 
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tions  for  credit  may  have  constituted  a  waiver,  if  the  credit  man  was 
authorized  to  waive  Hit  tort ;  but  this  could  not  be  proved  under  the 
general  denial.  It  did  not  tend  to  disprove  the  conversion.  It  consti- 
tuted matter  in  avoidance,  which  it  was  essential  to  allege  affirmatively. 
The  plaintifiFs'  cause  of  action  became  complete  by  the  conversion.  The 
defendant,  in  effect,  seeks  to  show  under  a  general  denial,  not  that  the 
cause  of  action  did  not  accrue  to  the  plaintiffs,  but  that  after  it  accrued 
it  was  compromised  or  waived.  I  ^tnk  the  question  falls  on  principle 
within  the  rule  that  the  release  of  a  cause  of  acti<m  or  rescission  of  a 
contract  must  be  specially  pleaded.  Horton  v.  Horton,  83  Hun,  213, 
31  N.  Y.  Supp.  688;  Chapin  v.  Pratt,  66  Hun,  628,  20  N.  Y.  Supp. 
952. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  con- 
cur, except  PATTERSON,  P.  J.,  who  dissents. 


(122  App.  Div.  572.) 

BRAUNBR  T.  THIRD  AVB.  R.  OO. 

(Snpione  Oonrt,  Appellate  DlvlflloDv  Flrat  Department    December  18,  1007.) 

Street  Rahsoadb— Golusion  with  Vkhiolk  on  Track— Neouoeitob—Oon- 

TBIITDTOBT    NsOLISENCE — SUBinSBION   TO   JUBT. 

.In  an  action  against  a  street  railroad  for  death  of  plaintiff's  decedent 
In  a  collision  between  a  vehicle  in  whldi  decedent  was  riding  and  defend- 
ant's car,  evidence  beld  sufficient  to  go  to  the  jury  on  the  qnestlons  of 
defendant's  negligence  and  decedent^s  contributory  negligence. 

[Ed.  Note. — For  cases  In  point,  see  Oent.  Diff.  voL  44,  Street  Ballroada, 
U  261-267.] 

Ingrabam,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Meier  Brauner,  as  administrator,  etc.,  against  the  Third 
Avenue  Railroad  Company.  Prom  a  judgment  dismissing  his  com- 
plaint and  from  an  order  denying  his  motion  for  new  trial,  plaintiff 
siDDCsls     Reversed 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alex.  B.  Greenberg,  for  appellant 
Bayard  H.  Ames,  for  respondent 

LAUGHLIN,  J.  This  is  a  statutory  action  to  re<»ver  for  the 
death  of  Israel  Brauner,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant.  It  is  alleged  in  the  complaint,  as  amended, 
that  on  the  10th  day  of  July,  1899,  the  decedent  was  lawfully  driving 
a  wagon  drawn  by.  two  horses  northerly  along  Third  avenue,  in  the 
borough  of  Mantuittan,  N.  Y.,  and,  while  between  Ninety-Seventh 
and  Ninety-Eighth  streets,  the  wagon  was  struck  by  a  south-bound 
car  of  the  defendant,  whose  employes  operated  the  same  in  a  care- 
less and  negligent  manner,  precipitating  the  decedent  to  the  grotmd, 
thereby  causing  his  death. 
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The  points  presented  by  the  appeal  are  with  respect  to  the  sufficiency 
of  the  evidence  of  freedom  from  contributory  negli^nce  and  neg- 
ligence to  take  the  case  to  the  jury.  We  are  of  opinion  that  both 
questions  became  questions  of  fact  for  the  consideration  of  the  jury. 
The  plaintiff  gave  evidence  tending  to  show  that  the  decedent  was  a 
healthy,  intelligent  boy,  19  years  of  age,  and  was  employed  as  sales- 
man for  the  firm  of  Stem  &  Brauner,  engaged  in  the  pidcle  business ; 
that  he  always  went  along  with  the  driver ;  that  on  the  day  in  ques- 
tion he  started  from  his  employer's  place  of  business  with  one  Grill  as  a 
helper,  on  a  covered  truck  wagon  load  of  pickles  drawn  by  two  heavy 
truck  horses,  and  was  driving  at  the  time  of  the  accident. 

One  Herman,  a  dry-goods  merchant  at  No.  1766  Third  avenue, 
which  is  next  door  south  of  Ninety-Eighth  street  on  the  westerly  side, 
testified  that  he  was  standing  on  the  sidewalk  in  front  of  the  door  of 
his  store;  that  he  observed  the  pickle  wagon  at  Ninety-Seventh 
street  coming  northerly  on  the  north-bound  track,  and  then  noticed 
a  car  behind  and  heard  the  gong,  and  observed  that  the.  driver  of  the 
wagon  turned  west  onto  the  south-bound  track  while  crossing  Ninety- 
Seventh  street ;  that  at  this  time  a  double  top  ice  wagon  was  standing 
on  the  east  side  of  the  avenue,  backed  up  to  the  curb  in  front  of  the 
second  store  north  of  Ninety-Seventh  street ;  that  after  the  car  passed, 
and  about  in  the  middle  of  the  block,  and  when  the  wagon  was  be- 
tween the  westerly  curb  and  westerly  track,  it  commenced  to  turn  to 
cross  diagonally  to  the  east  side  of  the  street;  that  he  did  not  see 
any  car  approaching  from  the  north  until  he  heard  it  strike  the  wagon 
directly  in  front  of  his  place  of  business ;  that  he  was  looking  at  the 
wagon  passing,  and  that,  when  the  horses  passed  upon  the  south- 
bound track,  Sie  car  was  not  on  that  block,  but  that  he  did  not  see 
the  car  until  it  struck  the  wagon ;  that  by  the  collision  the  wagon  was 
tipped  over  to  the  east  side  of  the  avenue;  that  the  car  first  struck 
the  left  front  wheel  of  the  wagon  and  then  the  left  hind  wheel,  the 
wagon  being  at  the  time  in  a  diagonal  position  on  the  track,  slanting 
towards  the  nordieast,  and  that  Uie  wagon  was  nearly  off  the  tra(£ 
when  it  was  struck. 

One  Unger,  who  resided  and  kept  store  at  No.  1768  Third  avenue, 
which  was  the  third  door  north  of  Ninety-Seventh  street,  aa  the  west 
side,  testified  that  he  had  just  come  out  of  his  store  and  was 
standing  in  the  middle  of  the  street  near  the  car  trade  where  an  un- 
derground improvement  was  being  made,  which  he  was  looking  at; 
that  he  first  noticed  the  wagon  on  the  westerly  side  of  the  street  when 
it  commenced  to  turn  toward  the  east  to  cross  to  diat  side,  which  he 
says  was  about  opposite  No.  1762  or  1764,  whidi  would  be  a  little 
above  the  middle  of  the  block,  but  later  on  he  says,  "It  was  about  the 
middle  of  the  block" ;  that  he  saw  the  south-bound  car  crossing  Ninety- 
Eighth  street;  that  at  the  time  the  horses,  in  crossing  the  avenue 
frcMn  west  to  east,  reached  the  track,  it  was  about  in  the  middle  of  the 
blodc  or  opposite  No.  1762,  and  "at  that  time,  I  say,  the  car  was  cross- 
ing Ninety-Eighth  street.  Next  I  was  just  watching  on  the  street, 
and  I  heard  some  hollering,  and  I  lodced  up  and  saw  that  the  car  had 
struck  the  wagon.    The  car  went  into  the  hind  wheel,  and  turned  over 
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the  wagon.  After  the  car  strudc  the  hind  wheel  of  the  wagon,  the 
wagon  fell  over  from  tiie  west  side  on  the  easUside,  to  the  east." 

One  Knobler,  who  conducted  a  store  at  No.  1763  Third  avenue, 
which  was  the  second  door  south  of  Ninety-Eighth  street,  on  the 
east  side,  testified  that  he  was  standing  in  his  store,  looking  out 
through  the  window,  and  was  attracted  by  the  decedent's  helper  hol- 
lering "Stop,  stop!"  that  he  looked  out,  and  saw  Grill  standing  up, 
holding  up  his  hand,  and  shouting  "Stop,  stop!"  and  that  he  saw  the 
car  coming  down  on  the  west  side — "it  was  coming  near  Ninety- 
Eighth  street^' — that  it  was  a  cable  car;  that  he  did  not  see  the 
gripman  doing  anything  at  first,  but  that  after  the  hollering,  and  when 
the  car  was  about  15  feet  from  the  wagon,  or  "maybe  more,"  he  saw 
the  gripman  endeavor  to  stop  the  car;  that  the  car  struck  the  hind 
wheel  of  the  wagon,  turning  it  over  to  the  east  side.  On  cross-ex- 
amination this  witness  said  that,  when  the  horses  first  came  on  the 
south-bound  track,  he  heard  the  shouting,  and  that  "the  car  then 
was  at  Ninety-Eighth  street,  just  cwning  irom  Ninety-Eighth  street" ; 
that  at  this  time  he  saw  the  decedent  urge  the  horses  forward  with 
the  reins — "I  saw  that,  but  he  didn't  quite  succeed,  and  the  car  hit 
him" — that  the  wagon  was  headed  in  the  direction  where  "they  de- 
livered pickles  there  somewhere  about  Ninety-Eighth  street";  that 
the  car  was  running  along  at  the  regular  rate  of  speed  when  he  first 
saw  it  and  during  all  the  time  he  saw  it;  that  "the  first  time  that  I 
looked  at  the  motorman  he  was  tr)ring  to  stop  the  car,  putting  his 
hand  on  the  brake."  But  on  redirect  examination  he  again  testified 
diat  the  car  was  within  16  or  20  feet  of  the  wagon  before  the  motor- 
man  attempted  to  stop.  At  this  point  the  record  does  not  show  that 
the  plaintiff .  rested,  but  it  contains  a  formal  motion  for  a  dismissal 
of  the  complaint,  and  shows  that  it  was  granted,  and  that  an  exception 
thereto  was  taken.  It  then  appears  that  the  attorney  for  the  plain- 
tiflF  requested  the  court  to  permit  him  to  call  another  witness,  which 
the  court  declined.  Then  counsel  for  plaintiff  duly  excepted  ito  the 
ruling  of  the  court,  and  moved  for  a  new  trial  whidi  motion  was  de- 
nied, and  he  excepted. 

Perhaps  it  should  be  assumed  that  the  plaintiff  rested  or  acquiesced 
m  the  motion  for  a  dismissal  of  the  complaint  upon  the  theory  that 
he  had  rested,  inasmuch  as  it  does  not  appear  that  there  was  any  ob- 
jection upon  the  ground  to  the  motion  being  made.  Even  so,  how- 
ever, assimiing,  as  we  must,  that  the  record  correctiy  shows  the  pro- 
ceedings, plaintiff  should  have  been  permitted  to  call  his  other  wit- 
ness. It  appeared  that  Grill,  who  was  on  the  wagmi  with  tiie  de- 
cedent, was  ra  court,  and  it  is  to  be  inferred  that  he  is  the  witness  the 
plaintiff  desired  to  call.  It  is  manifest  that  his  evidence  would  be 
most  material.  Assuming,  however,  that  the  plaintiff  formally  rest- 
ed his  case  upon  the  evidence  disclosed  by  the  record,  the  material 
parts  of  which  are  herein  summarized,  sufficient  was  shown  to  take 
the  case  to  the  jury.  The  easterly  carriageway  having  been  obstruct- 
ed, the  driver  had  a  right  to  turn  to  the  westerly  side  of  the  street, 
and,  after  the  car  passed,  he  not  only  had  a  right,  but  it  was  his  duty, 
to  return  to  the  proper  side  of  the  strfcet  with  reasonable  dispatch. 
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The  evidence  would  have  warranted  a  finding  that  the  horses  and  the 
front  part  of  the  wag^n  had  deared  the  track,  and  that  the  car  col- 
lided with  the  left  hind  wheel.  The  accident  occurred  in  broad  day- 
light In  these  circumstances  it  might  be  inferred  that  the  motonnan 
saw  the  wagon  crossing  the  track  in  time  to  avoid  the  collision;  and 
the  evidence  indicates  that  he  would  have  discovered  it  in  time  to 
slow  down  or  stop  the  car  until  the  wagon  cleared  the  track  if  he  had 
exercised  proper  care.  According  to  the  evidence,  the  car  was  100 
feet  or  more  away  when  the  horses  reached  or  entered  upon  the  trade ; 
and  therefore  it  cannot  be  said  as  matter  of  law  that  the  driver  was 
guilty  of  negligence  in  proceeding  to  cross. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All 
concur,  except  INGRAHAM,  J.,  who  dissents. 

INGRAHAM,  J.  (dissenting).  I  dissent  I  do  not  think  the  evi- 
dence was  sufficient  to  justify  a  finding  that  the  defendant  was  neg- 
ligent, or  that  the  plaintiff  was  free  from  contributory  negligence. 


McLiAUGHLIN  T.  McGANN  et  aL 
(Supreme  Court,  AK>enate  Divisloii,  Second  Department    December  23,  1907.) 

1.  PBOCESS— OBDEB   fob  PUBUOATION— NKOKSa/lBT   PBOor. 

An  order  directing  service  of  smmnonB  on  ■  defoidant  by  publication, 
wblcb  Code  Civ.  Proc.  i  438,  anthorizes  where  the  defendant  is  not  a 
resident  of  the  state,  or  where,  after  diligent  Inquiry,  lie  remains  unknown 
to  plEdntiff,  or  plaintiff  is  unable  to  ascertain  whether  he  is  or  is  not  a 
resident  of  the  state,  and  which  the  following  section  proTldes  must  be 
founded  on  proof  by  affidavit  of  the  facts  required  by  sudi  section,  and. 
where  the  application  Is  made  on  the  ground  that  defoidant  Is  not  a  reel- 
dent  of  the  state,  that  plaintiff  has  been  and  will  be  unable,  with  due  dili- 
gence, to  make  personal  service  of  the  summons,  is  not  warranted  as  to 
two  defendants,  O.  and  M.,  where  the  affidavit  of  plaintiff,  after  stating 
iQiat  none  of  the  defendants  are  residents  of  the  state,  says:  "Said  de- 
fendants O.  and  M.  *  *  *  I  suppose  reside  out  of  the  state:  •  •  • 
but  I  cannot  ascertain  after  diligent  Inquiry  where  either  of  them  resides 
at  present  The  said  O.  is  a  sailor  and  has  no  fixed  place  of  abode"— 
and  that  plaintiff  "will  be  unable  with  due  diligence  to  make  personal 
service"  on  them ;  the  final  statements  as  to  their  reeldoice  supusedlng 
the  first  that  none  of  defendants  are  residcnU  of  the  state,  and  the 
statements  that  plaintiff  will  be  unable  with  due  dlligraiGe  to  make  per- 
sonal service  on  them,  and  that  she  cannot  ascertain  after  due  diligence 
where  they  reside,  being  mere  conclusions  of  fact,  which  cannot  be  con- 
sidered, and  no  facts  constituting  proof  being  stated. 

[Ed.  Note. — ^FOr  cases  in  point  see  Cent  Dig.  voL  40^  Process,  H  114- 
11&] 

S.  Saioc. 

An  order  for  service  of  a  summons  by  publication  Is  authorized  on  an 
affidavit  of  plaintiff  stating  that  the  last  she  knew  of  the  defendant  she 
resided  in  tiiie  state  of  Washington;  the  preBnmptlon  of  continuance  ot 
residence  obtaining,  and  the  great  distance  of  that  state  warranting  a 
finding  that  defendant  cannot  be  served  in  New  York  with  due  diligence. 

[Ed.  Note. — For  cases  in^oint  see  Gent  Dig.  voL  40^  Process,  U  114- 
118.] 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Rose  McLaughlin  agfainst  Henry  McCann  and  others. 
From  an  order  denying  a  motion  of  Daniel  F.  S.  Connell,  a  pturchaser 
at  partition  sale,  to  sustain  his  objection  to  the  title  and  relieve  him 
from  completing  his  purchase  of  the  referee,  said  Connell  appeals. 
Reversed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Edward  T.  Horwill,  for  appellant 
Henry  Melville,  for  respondent 

GAYNOR,  J.  The  affidavit  of  the  plaintiff  on  which  the  order  for 
service  by  publication  was  obtained,  after  stating  that  none  of  the  23 
defendants,  excepting  a  few  of  them  who  are  specified,  "are  residents 
of  the  state  of  New  York,  or  at  present  within  the  state,"  states  of  one 
of  the  three  of  such  non-resident  defendants,  service  of  summons  upon 
whom  is  now  in  question,  as  follows : 

"The  last  I  knew  of  said  defendant,  Mary  McGoldrick,  she  resided  some- 
where In  what  Is  now  the  state  of  Washington,  but  she  has  not  been  heard 
from  for  upwards  of  ten  years,  and  I  cannot,  after  diligent  Inquiry  ascertain 
her  present  reeldaioe." 

And  of  the  two  others  as  follows : 

"The  said  defoidanta,  Owen  McLaughlin  and  'Mary'  McLaughlin,  the  name 
'Maiy'  being  fictitious,  I  snppoae  reside  outside  of  tiie  state  of  New  lork,  bat 
I  cannot  ascertain  after  diligent  Inquiry  where  either  of  them  resides  at 
present  time.  The  said  Owen  McLaughlin  Is  a  sailor  and  has  no  fixed  place  of 
residence." 

This  final  statement  of  these  two,  that  she  supposes  they  reside  out- 
side of  the  state  of  New  York,  but  "cannot  ascertain  after  diligent 
inquiry  where  either  of  them  resides  at  present  time,"  and  that  one  of 
them,  Owen,  is  a  sailor,  "and  has  no  fixed  place  of  residence,"  super- 
sedes her  prior  statement  that  they  are  not  residents  of  this  state.  Then 
f(^ows  the  general  statement,  in  the  very  words  of  section  438  of  the 
Code  of  Civil  Procedure,  that  she  "will  be  unable  with  due  diligence 
to  make  personal  service  of  the  summons"  upon  them.  This,  and  the 
statement  that  she  cannot  ascertain  after  diligent  inquiry  where  they 
reside,  have  to  be  dismissed  at  once  as  mere  statements  of  conclu- 
sions of  fact,  and  therefore  not  probative.  It  was  not  for  her  to  state 
these  conclusions  at  all,  but  to  state  facts  which  proved  them,  so  that 
the  judge  could  find  and  state  them.  An  affidavit  is  not  a  pleading,  in 
which  ^legations  of  conclusions  of  fact  may  be  permissible;  on  the 
contrary,  it  is  a  statement  of  facts  from  which  judicial  conclusions 
may  be  drawn.  The  said  section  438  requires  proof  by  affidavit" 
that  each  of  the  said  defendants  "is  not  a  resident  of  the  state";  or 
that  "after  diligent  inquiry,  the  defendant  remains  unknown  to  the 
plaintiff,  or  tiie  plaintiff  is  unable  to  ascertain  whether  the  defendant  is 
or  is  not  a  resident  of  the  state,"  and  "that  the  plaintiff  has  been  or 
will  be  unable  to  make  personal  service  of  the  summons."  The  mere 
statement  of  these  things  in  the  language  of  the  statute  is  not  proof  of 
them,  nor  evidence,  which  is  not  always  proof.    They  were  conclusions 
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for  the  judge  to  find,  not  for  the  plaintiff  to  state.  It  was  for  herta 
state  facts  which  would  prove  them,  and  thereby  give  the  judge  juris- 
diction to  find  them.  There  is  no  statement  of  any  fact  of  inquiry  by 
the  plaintiff  to  ascertain  where  either  of  these  defendants  resided.  No 
fact  is  stated  to  show  that  she  knew  or  ever  knew  them,  or  anything 
about  them  or  their  residence  or  whereabouts,  or  that  they  sometimes 
came  or  never  came  into  the  state,  except  that  Owen  is  a  sailor.  If 
she  had  made  inquiry,  and  stated  all  the  facts  ascertained  by  her,  the 
judge  might  have  been  able  to  find  therefrom  that  they  were  nonresi- 
dents of  the  state,  or  that  the  plaintiff  was  unable  to  ascertain  whether 
they  were  residents  or  nonresidents,  or,  if  the  latter,  the  particular 
place  of  their  re»dence ;  and  also  (as  the  statute  requires  even  in  the 
case  of  nonresident  defendants)  that  she  had  been  and  would  be  unable 
with  due  diligence  to  make  personal  service  on  them  within  the  state — 
which  would  be  the  case  if  they  were  not  in  the  habit  of  coming  into 
the  state  frequently.  But  without  such  proof  the  judge  had  no  juris- 
diction to  so  find.  The  plaintiff  could  not  decide  for  herself  what  "due 
diligence"  was,  or  that  she  had  exercised  it,  or  that  personal  service 
could  not  be  obtained  by  the  exercise  of  it.  That  was  for  the  judge. 
Kennedy  v.  Lamb,  182  N.  Y.  228,  74  N.  E.  834,  108  Am.  St.  Rep.  800. 

In  respect  of  the  other  defendant,  the  affidavit  stated  the  fact  that 
she  resided  in  the  state  of  Washington  about  ten  years  ago.  This,  and 
the  presumption  of  the  continuance  of  residence,  and  not  of  diange 
(Nixon  V.  Palmer,  10  Barb.  176),  sufficed  as  proof  to  enable  the  judge 
to  find  that  she  was  a  resident  of  that  state  at  the  time  the  application 
was  made  to  him — for  a  presumption  of  fact  is  evidence.  And  the 
great  distance  of  that  state  from  here  was  a  fact  which  enabled  the 
judge  to  find,  without  eking  out  too  much,  that  she  could  not  be  served 
in  this  state  with  due  diligence,  any  more  than  if  she  resided  in  Ger- 
many; for  she  could  not  visit  here  often,  and  tiie  plaintiff  is  not  re- 
quired to  await  such  coming  an  undue  time.  The  case  would  be  differ- 
ent if  she  resided  in  New  Jersey,  where  she  might  be  of  the  many  tfiou- 
sands  who  come  daily  to  New  York  dty  where  they  do  business  or 
work,  and  proof  that  she  did  not  come  to  the  state  frequently  would 
be  necessary.    Kennedy  v.  Lamb,  supra. 

The  persistency  with  which  such  affidavits  have  so  long  continued 
to  state  in  the  language  of  the  statute  the  conclusions  which  the  statute 
requires  the  judge  to  find  from  proved  facts  before  he  may  g^ant  the 
order,  instead  of  stating  the  specific  facts  from  which  such  conclu- 
sions may  follow  and  be  found  by  the  judge,  is  most  remarkable  in 
our  learned  profession,  especially  in  view  of  the  long  line  of  litiga- 
tion and  the  serious  consequences  to  titles  which  it  has  caused. 

The  order  should  be  reversed. 

Order  Teversed,  with  $10  costs,  and  dtabursKscnts,  and  motion  granted,, 
with  cost*.    All  concur. 
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SMITH  V.  BRONSTBIN. 
(Supreme  Court,  Appellate  Term.    December  20;  lOOT.) 

AOOOBD  AlfD  SATiarAcnoif— Btidbikm. 

Some  eight  or  ten  cases  of  goods  purchased  of  plalutUf  by  defendant 
having  been  delivered  February  14,  1906,  two  of  the  casee  were  returned 
on  the  succeeding  day  as  not  the  goods  ordered.  On  May  29th  defendant 
sent  plaintiff  a  check  on  which  he  Indoised  the  words:  "The  amount  of 
this  check,  $181,  in  payment  of  all  bills  to  date."  Plaintiff,  on  receiving 
the  check,  struck  out  the  lnd(»8ement  without  notice  to  defendant,  de- 
posited the  check  to  his  credit,  and  collected  the  money.  He  also  wrote 
a  note  to  defendant,  saying  that  defendant  still  owed  $1.00  for  Interest 
and  that  be  had  credited  the  amount  of  the  check  against  defendant's 
account,  but  said  nothing  as  to  the  cases  returned.  Held,  that  such  chedE 
constituted  an  accord  and  satisfaction,  relieving  defendant  from  any  lia- 
bility for  the  goods  returned  and  of  all  claims,  except  as  to  the  $1.60 
Interest 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Albert  D.  Smith  against  Harris  Bronstein.  From  a  Mu- 
nicipal Court  judgment  for  pUintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  McCALL  and 
FORD,  JJ. 

Alfred  B.  Jaworower,  for  appellant. 

Douglass  &  Minton  (E.  Dudley  Barlow,  of  counsel),  for  respondent. 

PER  CURIAM.  Some  time  previous  to  February  14,  1906,  the  de- 
fendant purchased  some  eight  or  ten  cases  of  goods  from  plaintiff,  all 
of  which  were  delivered  on  February-  14,  1906.  Two  cases,  consti- 
tuting the  subject-matter  of  this  action,  were  returned  by  defendant 
to  plaintiff  on  February  15, 1906,  as  not  being  the  goods  ordered.  On 
May  29, 1906,  defendant  sent  to  plaintiff  a  check  for  $481,  upon  which 
he  indorsed  the  words :  "The  amount  of  this  check,  $481,  in  payment 
of  all  bills  to  date."  The  plaintiff,  on  receiving  the  check,  struck  out 
the  words  so  'indorsed,  without  notice  to  defendant,  and  deposited  the 
same  to  his  own  credit,  and  collected  the  money  thereon.  He  also 
wrote  a  note  to  defendant,  saying  that  defendant  still  owed  $1.60  for 
interest,  and  that  he  credited  ttie  amount  of  the  check  against  defend- 
ant's account.  Nothing,  however,  was  said  as  to  anythmg  being  still 
due  for  the  goods  returned  on  February  15th,  some  three  months  pre- 
vious to  the  sending  of  the  check.  Plaintiff  claims  there  was  some 
question  about  the  receipt  of  these  goods  by  plaintiff, 'and  it  was  under- 
stood that  the  claim  as  to  the  returned  goods  was  to  be  held  in  abey- 
ance until  the  facts  were  ascertained  in  respect  thereto. 

The  evidence  clearly  shows  that  the  goods  in  question  were,  in  point 
of  fact,  returned  by  defendant  to  plaintiff  on  February  15th,  and  there 
is  no  positive  proof  that  they  were  not  received  by  plaintiff,  'while,  on 
the  contrary,  there  is  evidence  of  admissions  by  plaintiff  of  the  re- 
ceipt of  the  goods.  Certainly  it  would  not  seem  that  it  required  more 
than  three  months  to  ascertain  whether  or  not  the  goods  had  been  re- 
-ceived  by  plaintiff.    Under  the  evidence  presented,  we  are  of  opinion 
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that,  in  view  of  the  dispute  as  to  the  amount  due,  the  length  of  time 
that  had  elapsed  between  the  return  of  the  goods  and  the  sending  of 
the  check,  with  the  above-quoted  indorsement  thereon,  and  the  reten- 
tion of  the  check  by  plaintiff  without  notice  of  any  dissent  from  de- 
fendant's claim  that  it  was  sent  in  full  payment,  except  as  to  $1.60 
interest,  there  was  an  accord  and  satisfaction  with  respect  to  the  claim 
in  suit,  and  that  the  court  below  erred  in  giving  judgment  for  plain- 
tiff. Fuller  V.  Kamp,  138  N.  Y.  231,  38  N.  E.  1034,  20  L.  R.  A,  785. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 


MANDBIi  T.  HESS  et  al. 

(Supreme  Oonrt,  Special  Term,  New  York  Oonnty.    December  26,  1907.) 

Vbrdob  and  Pubohabkb— Oontbaot— SinnoisNOT  ot  Titlb  or  Yssdob— In- 

CUHBSAnOBS. 

A  parcbaaer  of  real"  estate  under  a  contract  of  sale  is  not  bound  to  ac- 
c^t  tbe  vendor's  title  subject  to  unpaid  water  rente  and  taxes,  even 
tiioagb  the  vendor  offers  to  deduct  the  amount  of  such  liens  from  the 
purchase  price. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  voL  48,  Voidor  and  Pnr- 
diaser,  {f  250-2S2.] 

Action  by  Adolph  Mandel  against  Sam  Hess  and  others.  Judg- 
ment rendered  for  plaintiff. 

John  D.  Connolly,  for  plaintiff. 
Paul  M.  Abrahams,  for  defendants. 

NEWBURGER,  J.  This  is  an  action  to  recover  a  deposit  upon 
the  signing  of  a  contract  for  the  purchase  of  real  estate.  At  the  time 
fixed  for  the  dosing  of  title  the  parties  attended,  and  the  defendants 
tendered  a  warninty  deed  and  demanded  that  tiie  plaintiff  perform 
his  contract.  Plaintiff  made  a  tender  of  the  purchase  money,  demand- 
ing performance  by  the  defendants,  and  refused  to  take  the  title  ten- 
dered upon  several  grounds,  among  which  was  that  there  was  unpaid 
Croton  water  rents  and  taxes  for  the  year  1904.  In  Zom  v.  Me- 
Parland,  11  Misc.  Rep.  555,  32  N.  Y.  Supp.  770,  affirmed  in  155  N. 
Y.  684,  50  N.  E.  1123,  in  delivering  the  opinion  of  the  court.  Judge 
Beekman  said: 

"The  defendant  in  this  case  has  not  set  up  any  equitable  defense  or  counter- 
claimed  for  tbe  qieclflc  performance  of  tbe  contract,  but  stands  upon  his 
strict  legal  right  to  retain  tbe  money  which  has  been  paid  by  tbe  plaintiff  <m 
tbe  ground  tliat  at  law  no  recovery  can  be  bad  if  tbe  plalntlfT  was  at  fault 
in  refusing  to  perform  at  ttie  time  fixed  for  the  purpose.  In  this  situation 
he  cannot  Invoke  tbe  aid  of  any  equitable  principle  In  support  of  hla  position, 
but  must  snbmit  to  be  bound  to  a  full  and  exact  performance  of  bis  part  of 
the  agreement  at  tbe  time  specifled.  He  had  agreed  to  deliver  to  the  plaintiff 
a  title  to  tbe  premises  in  fee  simple,  free  from  all  Incumbrances  except  those 
mentioned  In  tbe  contract,  and  tbe  plaintiff  had  a  right  to  demand  that  this 
obligation  should  be  fully  complied  with  at  tbe  time  when  completion  of  the 
contract  on  his  part  was  required.  •  •  •  The  defendant  was  bound,  also, 
to  discliarge  tbe  taxes  and  tbe  Croton  water  rents.  It  was  not  sufficient  for 
him  to  offer  to  allow  the  same  to  the  plaintiff  out  of  the  purchase  mone;^,  and 
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tbofl  cast  npcm  the  latter  the  obligation  of  seeing  to  the  payment  and  dl»- 
chaise  of  the  same." 

In  Morange  v.  Morris,  3  Keyes,  48,  51,  the  court  says: 

"In  the  present  case  the  vendor  was  unable  to  perfbrm  his  agreement  for  the 
reasmi  that  the  premises  were  Incumbered  with  the  Hens  for  taxes  and  assess- 
ments admitted  in  the  answer.  By  bis  agreement  he  was  not  only  to  convey 
a  title  In  fee  simple,  but  he  was  to  convey  and  assure  it  free  from  all  Incom- 
braiicefl  except  as  therein  specified,  and  the  incumbrances  referred  to  were 
not  within  the  exception.  The  existence  of  the  Incnmbrances  at  the  time  fixed 
in  the  agreement  for  the  execution  of  and  delivery  of  a  deed  was  a  breach  of 
the  agreement  on  his  part,  which  put  It  out  of  his  power  to  perform  and  excus- 
ed the  plaintlflC  from  tendering  payment.  *  *  *  In  most  cases  they  [ven- 
dors] can  also  find  relief  from  the  stress  of  the  situation  la  actions  for  specific 
performance,  but  where  they  assume  the  i>06ltion  of  exacting  a  forfeiture  of 
the  money  paid  by  the  vendee  npon  the  contract  they  do  so  under  claim  of 
compliance  with  the  conditions  of  the  contract  on  their  part,  and  they  cannot 
justly  complain  of  the  demand  wblcb  the  law  makes  that  such  compliance 
shall  be  fnll,  exact,  and  timely." 

While  it  is  true  that  the  defendants  offered  to  permit  the  amount 
due  for  such  water  rent  and  taxes  to  be  deducted  from  the  purchase 
price,  yet  under  the  rule  laid  down  in  the  case  above  quoted,  in  an 
action  for  the  recovery  of  money,  plaintiff  was  entitled  to  have  the 
same  discharged  before  accepting  a  deed. 

Without  considering  the  other  objections  that  were  raised  at  the 
time  of  the  closing  of  title,  judgment  must  be  rendered  for  the  plain- 
tiff for  the  amount  of  the  deposit,  with  interest,  and  $150  as  a  fee  fw 
the  searching  of  the  title. 


SCOFIBJI/D  T.  TOWN  OP  POUGHKEBPSIB. 
(Supreme  Court,  Appellate  Division,  Second  Department    December  23,  1907.) 

1.  HiOHWATS— OBsmiTOTionB— Telkphohk  Poles. 

Telephone  companies  have  a  right  to  erect  their  poles  in  the  highway, 
•nbject  to  the  reasonable  regulation  of  the  highway  commissloniers ;  hence 
the  presence  of  a  telephone  pole  along  the  side  of  a  highway  is  not  an  ob- 
struction constituting  a  nuisance  per*se. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  26,  Bigbways,  H  417, 
41&] 

2.  fiUuE— Ddtt  ov  HionwAT  GoinnssiONiBS. 

Highway  commissioners  are  merely  required  to  use  reasonable  care  to 
see  tiiat  the  highways  are  reasonably  safe  for  travel:  and  the  test  of 
their  duty  is  whether  men  of  average  Intelligence  and  precaution  would 
have  considered  that  the  situation  was  one  of  danger  to  a  traveler  using 
ordinary  care  under  the  circumstances. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  25,  Highways,  i  480.] 

8.   SAHB— ACTIONB  rOB   INJTTBT— SUFFICIENOT   OF   EVIDEHCX. 

In  an  action  against  a  town  for  Injuries  received  on  a  rural  highway, 
it  appeared  that  the  railing  of  a  bridge  which  crossed  a  creek  curved  out 
at  the  end,  and  extended  some  distance  between  the  road  and  the  creek. 
Two  telegraph  poles  were  placed  at  the  roadside  about  3  feet  from  the 
railing,  about  13  and  17  feet  respectively,  from  the  bridge  abutment,  and 
In  a  direct  Hue  with  the  railing  on  the  bridge.  They  were  set  well  away 
from  the  highway  as  used,  and  about  12  to  20  Inches  inside  the  grass 
plat  at  the  side  of  the  traveled  portion.  The  road  narrowed  as  it  approach- 
ed the  bridge ;  bnt  there  was  19  feet  of  clear  space  between  the  bridge  rail- 
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tng  and  the  nearest  rail  of  a  street  railroad  at  tbe  opposite  side.  Wben 
plaintiff  approacbed  tbe  bridge,  at  about  11  o'clodc  one  evening  dnring  a 
thunder  storm,  he  saw  an  automobile  approaching,  pulled  liia  horae  to  the 
tA6a  of  the  tdghway,  and  collided  with  tlie  telephone  poles,  thus  causing 
the  injury  complained  of.  Held,  that  the  accldoit  was  not  caused  by  any 
actionable  negligence  of  tbe  liighway  commissioners,  and  plaintiff  could 
not  recover. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent  Dig.  toL  2Sk  Hi^ways,  H  627, 
628.1 

Appeal  from  Trial  Term. 

Action  by  William  Irving  Scofield  against  the  town  of  Poughkeepae. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Allison  Butts,  for  appellant 
Frank  B.  Lown,  for  respondent. 

WOODWARD,  J.  The  plaintiff  alleges  as  his  cause  of  action  diat 
he  was  injured  in  or  near  the  Casper  Creek  Bridge,  on  Uie  New  York 
and  Albany  Post  Road,  in  the  town  of  Poughkeepsie,  on  the  15th  day 
of  July,  1904,  while  driving  south  from  Poughkeepsie ;  such  injuries 
being  caused  by  the  defective  and  narrow  condition  of  the  highway 
and  bridge  in  such  place,  and  the  unsafe,  negligent,  and  improper  man- 
ner in  whidi  the  said  highway  was  permitted  to  be,  remain,  and  exist, 
and  the  narrowness  of  its  position  in  that  location,  caused  by  obstruc- 
tions allowed  to  be  and  remain  in  the  highway  and  bridge,  which  de- 
fective condition  of  the  highway  and  bridge  was  caused  by  the  neg- 
lect of  the  commissioners  of  highway  of  said  town,  and  their  neglect 
to  properly  care  for  the  same  and  to  remove  obstructions  therefrom 
as  required  by  law.  The  evidence  in  support  of  these  allegations 
shows  that  the  New  York  and  Albany  Post  Road  runs  through  a  wood- 
land at  the  point  where  Casper  Creek  crosses  the  same,  and  ^e  location 
of  the  accident  here  involved;  that  there  is  a  street  surface  railroad 
running  along  one  side  of  this  highway ;  that  the  creek  runs  partially 
parallel  with  the  roadway  near  the  bridge ;  and  that  pipe  railings  have 
been  erected  on  either  side  of  the  bridge  out  for  a  considerable  distance 
along  the  margin  of  the  creek  and  the  low  land  adjacent  to  the  stream. 
At  the  bridge  proper  the  highway  is  considerably  narrowed  down, 
though  it  is  in  evidence  that  at  the  narrowest  place,  and  at  the  point 
of  the  accident  there  is  a  clear  driveway  of  something  over  19  feet 
from  the  nearest  rail  of  the  street  railroad;  sudi  driveway  being 
clearly  defined  by  a  grass  plat  running  between  the  railing  above 
described  and  the  driveway  as  worked  and  held  out  to  the  public  for 
use.  Two  telephone  companies,  duly  organized  and  acting  under  the 
laws  of  this  state,  had  erected  telephone  poles  at  a  distance  of  about 
3  feet  from  the  guard  rail,  and  at  distances  of  13  and  17  feet,  respec- 
tively, from  the  northerly  abutment  of  the  bridge;  these  poles  being 
almost  exactly  in  line  with  the  guard  rail  or  pole  at  the  end  of  the 
bridge  opposite  to  the  street  surface  railroad,  so  that  a  man  driving  in 
the  direction  of  Poughkeepsie  and  safely  crossing  the  bridge,  and 
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Straight  ahead,  would  not  come  in  contact  with  these  poles,  and  there 
was  a  clear  space  of  more  than  19  feet  between  them  and  the  railroad 
on  the  opposite  side  of  the  way.  The  plaintiff  was  driving  from 
Poughkeepsie  at  about  11  o'clock  in  the  evening.  It  was  raining,  with 
thunder  and  lightning,  and  a  trolley  car  had  stopped  on  the  bridge  to 
take  down  its  trolley  on  account  of  the  storm.  As  the  plainti^  ap- 
proached the  bridge  in  this  storm,  he  saw  the  lights  of  an  automobile 
approaching  him  from  the  south,  or  in  the  opposite  direction  from 
which  he  was  going.  The  automobile  appeared  to  be  bearing  down 
upon  him,  and  he  pulled  his  horse  to  the  side  of  the  highway,  as  he 
says,  to  avoid  contact  with  the  machine,  and  his  wagon  collided  with 
one  of  these  telephone  poles,  throwing  him  out,  and  producing  the  in- 
juries for  which  he  seeks  damages.  There  is  some  evidence  that  he 
actually  collided  with  the  automobile,  but  we  accept  the  view  which  the 
jury  must  have  taken  of  the  evidence,  and  assume  the  facts  to  be  as 
stated  above.  The  question  is  presented  whether  the  highway  com- 
missioners were  guilty  of  negligence  in  permitting  these  telephone 
poles  to  remain  in  the  highway  in  the  place  in  which  the  companies  had 
erected  them  under  their  diarter  from  the  state. 

The  telephone  companies  unquestionably  had  a  right  to  erect  their 
poles  in  the  highway,  subject  to  the  reasonable  regulations  of  the 
highw^ay  commissioners ;  so  the  obstructions  were  not  unlawful  in  the 
sense  that  would  constitute  them  a  nuisance  from  the  mere  fact  that 
they  were  in  the  highway.  The  evidence  shows  clearly  that  originally 
these  poles  were  set  in  the  grass  plat  at  the  side  of  llie  traveled  way 
from  1  foot  to  20  inches  from  the  traveled  portion ;  that  subsequently 
a  rural  free  delivery  box  was  placed  upon  one  of  these  poles,  and 
that  the  delivery  man,  in  driving  up  to  deposit  mail,  had  worn  the  grass 
away  from  in  front  of  these  particular  poles,  but  that  the  grass  plat, 
defining  the  driveway,  was  not  otherwise  disturbed.  The  plaintiff  had 
driven  over  this  way  for  19  years  and  presumptively  knew  all  about 
it ;  and,  the  accident  having  occurred  in  a  thunder  storm,  the  question 
of  the  appearances  at  that  exact  spot  are  not  very  material,  except  as 
going  to  show  the  situation  as  it  must  have  appeared  to  the  highway 
commissioners  in  the  discharge  of  their  duties.  Was  it  negligent  for 
the  commissioners  not  to  have  anticipated  this  accident,  and  to  have 
guarded  against  it  by  compelling  the  companies  to  remove  these  poles  ? 
If  they  were,  then  there  is  scarcely  a  highway  commissioner  m  the 
state  who  is  not  liable  for  like  accidents,  for  similar  situations  are  to 
be  found  along  almost  every  rural  highway  in  the  country.  The  poles 
were  set  well  away  from  the  highway  as  used.  They  were  in  the 
highway  as  it  approached  a  bridge,  well  known  to  be  narrower  than  the 
general  way.  They  were  in  line  with  the  guard  rail  as  it  passed  along 
the  end  of  the  bridge.  They  were  as  conspicuous  as  any  sign  post  or 
warning  of  their  presence  could  well  have  been,  and  certainly  as  to  one 
who  was  familiar  with  the  situation  these  poles  would  not  have  sug- 
gested a  greater  danger  than  was  to  be  anticipated  from  the  abrupt 
angle  of  tfie  guard  rail  as  it  turned  in  toward  the  narrow  portion  of 
the  highway  over  this  bridge.  If  the  accident  had  occurred  exactly 
at  the  bridge,  and  the  plaintiff  had  collided  with  the  angle  of  the  guard 
rail,  it  could  certainly  not  have  been  held  that  the  highway  commis- 
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sioners  were  guilty  of  negligence  in  erecting  such  a  railing,  where  they 
had  left  a  perfectly  clear  way  of  over  19  feet  in  a  country  road;  and 
these  telephone  poles,  erected  by  corporations  duly  authorized  to  use 
such  highways  for  tiie  purpose,  did  not,  we  think,  present  substantially 
more  of  an  (Astruction  to  the  highway  than  was  presented  by  this  nar- 
rowing up  of  the  bridge.  It  seems  to  us  that,  if  tiiis  situation  had  been 
viewed  before  the  accident  by  men  of  average  intelligence  and  caution, 
it  would  not  have  occurred  to  them  that  the  situation  was  one  of  dan- 
ger to  the  traveler  using  ordinary  care  in  driving  along  a  rural  road, 
and  this  is  the  test  of  the  duty  of  the  highway  commissioners.  They 
were  not  bound  to  anticipate  that  the  plaintiff  or  others  would  meet  a 
reckless  automobilist  on  a  dark  and  stormy  night,  and  that  they  would 
be  crowded  out  of  the  beaten  path.  All  that  they  were  required  to  do 
was  to  use  reasonable  care  to  see  that  the  highways  were  reasonably 
safe  for  travel,  and  no  one  would  question  that  this  highway  was 
reasonably  safe  if  not  told  that  this  accident  had  happened,  and  that 
the  plaintiff  had  suffered  injuries.  This  is  not  the  place  for  citing  au- 
thorities. It  simply  requires  the  application  of  the  true  rule  of  neg- 
ligence; and  tested  by  this  rule  there  vras  no  question  here  for  the 
jury,  because,  takmg  the  plaintiff's  own  version,  the  facts  did  not  con- 
stitute actionable  negligence  as  against  the  highway  commissioners. 
If  the  telephone  poles  had  not  been  where  they  were,  it  is  quite  as  likely 
that  the  plaintiff  would  have  been  run  against  the  bridge  railing,  only 
17  feet  turther  along  in  the  direction  in  which  he  was  traveling,  and 
the  proximate  cause  of  the  accident  was  the  automobile  running  the 
plaintiff  out  of  his  course,  and  not  the  negligence  of  the  highway  com- 
missioners in  not  anticipating  that  this  might  occur. 
The  judgment  and  order  appealed  from  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event.    All  concur. 


OIUtfAN  et  al.  v.  NEW  YORK  CITY  RY.  00. 
(Bnpreme  Conrt,  Appellate  Term.    December  20,  1007.) 

1.  Stbxst  Railboadb— Oollibion  with  Yeeioub— Right  or  Wat. 

A  driver  on  a  street  occupied  by  street  car  tracia  does  not  have  an 
equal  right  of  way  with  tbe  street  car  company,  except  at  street  inter- 
sectlons,  on  that  portion  of  the  street  occupied  by  the  tracks. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Street  Railroads. 
i  198.] 

2.  Saub— AcnoNB— Btidxroe. 

In  an  action  for  injuries  caused  by  a  collision  between  plalntUfs'  wagon 
and  a  street  car,  evidence  held  insufficient  to  show  freedom  from  contrUra- 
torjr  neglig^ence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District 

Action  by  Kalman  Gilman  and  another  against  the  New  Yoric  City 
Railway  Company.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL,  and 
FORD,  JJ. 

William  E.  Weaver,  for  appellant 
Isidor  L.  Daniels,  for  respondents. 

PER  CURIAM.  One  of  the  plaintiffs,  Goldenberg,  was  driving  a 
wagon  belonging  to  plaintiffs,  who  were  partners.  Both  plaintiffs 
were  in  the  wagon.  They  entered  Third  avenue  at  106th  street,  and 
drove  south  on  the  westerly  side  of  Third  avenue  until  near  101st 
street.    Goldenberg  says : 

"We  [plalntlfftt]  were  <m  a  wagon  drawn  by  one  horae,  and  on  tbe  way  down 
we  wanted  to  stop  at  a  customer'B  at  lOlst  street,  and  I  took  the  lines  and 
drove  ttae  horse  toward  tbe  side  street  I  heard  a  rush  as  of  a  car  behind 
me,  and  I  looked  around  and  saw  that  the  car  was  50  or  60  feet  back  of  me. 
I  started  to  drive  tbe  horse  clean  out  of  the  way,  when  the  car  came  with  a 
great  rush  behind  me,  and  struck  tbe  wagon  with  such  force  as  to  throw  me 
off  the  wagoiK  •  •  •  The  car  struck  the  wagon  with  such  force  as  to 
cause  tbe  car  to  go  backwards.  *  *  *  I  did  not  hear  any  signal  of  the 
approach  of  tbe  car." 

The  wagon  was  a  covered  one.  On  cross-exammation  he  testifies 
thus: 

"Q.  When  you  reached  101st  street,  at  that  comer,  you  drove  right  across 
the  trade  without  doing  anything?  A.  I  looked  around  first,  and  saw  that 
the  car  was  50  or  60  feet  away  from  me,  and  ttarai  I  started  to  cross.  Q. 
When  yon  reached  the  crossing  on  the  north  side  of  101st  street,  leading  from 
the  west  of  the  avenue  to  the  east  side  of  the  avenue,  did  yon  attempt  to  cross 
tbe  track  then  In  a  diagonal  direction?  A.  No;  I  did  not  I  first  looked 
around,  and  then  I  started  to  cross.  I  was  at  tbe  crossing,  In  the  middle  of 
the  street,  on  the  right-hand  side,  next  to  the  curb.  The  first  time  I  looked 
back  for  the  car  was  when  I  bad  reached  lOlst  street.  Before  I  went  to 
turn  around,  I  looked  at  the  car,  and  I  thought  it  was  about  50  or  60  feet 
away.  I  looked  before  I  turned  the  horse  on  the  track.  Q.  Mow,  when  yon 
looked,  how  far  west  of  that  south-bound  track  was  your  wagon,  when  you 
looked  at  the  car?  A.  Twenty  feet  Q.  And  at  the  time  you  looked  the  car 
was  60  feet  away?  A.  Yes,  sir ;  the  car  was  moving.  I  can't  say  whether 
It  was  going  very  fast  or  not  Q.  And  that  was  the  only  time  you  saw  the 
car,  wasn't  it?    A.  Yes." 

It  therefore  appears  that  plaintiff  drove  20  feet  while  the  car  was 
coming  50  feet,  and  that  plaintiff  looked  at  the  car  CHily  once,  and 
that  was  when  he  was  20  feet  from  the  track  and  the  car  50  feet  to 
the  north.  The  car  hit  the  wagon  behind  the  axle.  His  partner  tes- 
tified that  they  drove  across  the  street  in  a  "slanting  direction."  He 
also  testifies  thus : 

"Q.  Now,  when  yon  turned  to  cross  lOlst  street,  that  was  the  first  time  yon 
saw  the  car,  wasn't  It?  A.  That  was  the  first  time  we  looked  at  the  car.  We 
were  looking  after  the  car.  Q.  And  your  horse  was  right  on  the  track  at  that 
time?    A.  It  was  over  the  track  at  that  time." 

This  testimony  would  seem  to  indicate  that  plaintiffs  did  not  look 
for  the  car  until  they  were  actually  crossing  the  track.  This  plaintiff. 
Oilman,  also  testifies  that  their  place  of  destination  was  on  the  east  side 
of  Third  avenue,  "two  stores  away  from  the  comer"  of  101st  street, 
and  that,  while  crossing  "in  a  slanting  way,"  the  wagon  was  struck  by 
the  car  behind  the  axle,  and  shoved  into  a  pillar  of  the  elevated  rail- 
road structure  which  was  at  the  south  side  of  101st  street.    The  motor- 
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man  testifies  that  his  car  was  going  at  the  rate  of  4  or  6  miles  an  hour, 
and  that  he  required  about  20  to  25  feet  in'whidi  to  stop  it;  that  he 
sounded  his  gong  and  tried  to  stop  Ae  car,  but  plaintiffs  continued  in  a 
diagonal  direction,  and  the  car  struck  the  wagon  in  the  center  between 
the  two  wheels.  One  Wolff,  a  passenger  sitting  on  the  front  seat  of 
the  car,  which  was  an  open  one,  swears  that,  when  the  car  got  within 
12  or  15  feet  of  the  wagon,  the  plaintiff  turned  his  horse  across  the 
track ;  that  the  motorman  sounded  his  gong  and  applied  his  brakes,  but 
before  the  car  stopped  the  collision  had  occurred.  The  conductor 
gives  the  same  version  as  the  motorman.  The  defendant's  inspector 
swears  that  Goldenbe^  stated  to  him  that  he  did  not  see  the  car  and 
turned  on  the  track.    This  is  denied  by  Goldenberg. 

It  may  be  observed  that,  inasmuch  as  the  vehicle  was  proceeding 
along  the  same  street  as  the  car,  and  the  attempt  to  cross  to  the  other 
side  was  made  before  reaching  the  intersection  of  101st  street  and  Third 
avenue,  the  plaintiffs  did  not  acquire  an  equal  right  of  way.  Schmed- 
ding  V.  N.  Y.  &  Q.  C.  Ry.  Co.,  85  App.  Div.  24,  82  N.  Y.  Supp.  1034. 
It  does  not  seem  to  us  that  the  plaintiffs  have  sufficiently  sustained  the 
burden  imposed  upon  them  of  proving  by  a  fair  preponderance  of  evi- 
dence their  freedom  from  contributory  negligence.  The  testimony  of 
the  two  plaintiffs  is  somewhat  conflicting;  but,  at  best,  it  shows  that 
they  undertook  to  go  20  feet  while  the  car  was  going  50  feet,  and  that 
they  looked  only  once  for  the  car.  The  driver  says  he  looked  when 
the  car  was  50  feet  up  the  track  and  the  wagon  20  feet  from  the  track, 
while  the  other  plaintiff  swears  that  the  first  time  "we" — i.  e.,  the  two 
plaintiffs — ^looked  was  when  they  turned  to  cross  101st  street  and  when 
the  horse  "was  over  the  track." 

Defendant's  counsel  claims  that  the  proofs  as  to  damage  are  defec- 
tive, but  we  will  not  discuss  that  branch  of  the  case,  as  we  deem  a  new 
trial  necessary  for  the  reason  above  stated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 


(56  Misc.  Rep.  64a) 

STERN  T.  ROSENTHAL  et  aL 

(Supreme  Cioart,  AM)elIate  Term.    December  20,  1007.) 

BAitiKEKT— Goods  Destbotzo— Baii.ex'8  Rioht  to  Oohpxhsation. 

Tbougb  generally,  where,  while  worlc  Is  doing  om  ■  thing  bel<»ging  to 
an  employer,  the  thing  peiisbes  by  internal  defect  or  IneTitable  accident 
without  ttie  worlunan'a  fault,  he  is  entitled  to  compensation  for  the  work 
actually  done,  where  plaintlfT  worked  on  defendants'  material  under  an 
agreement  that  defendants  would  pay  therefor  only  after  delivery  In  good 
order  at  their  store,  he  may  not  recover  for  work  doiie  on  material  de- 
stroyed on  his  premises,  though  he  is  blameless  tor  the  loss. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  6,  Balhnent,  |  77.1 

Appeal  frcMn  City  Court  of  New  York,  Trial  Term. 

Action  by  Adolph  Stem  against  Samuel  Rosenthal  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal  Reversed,  and  new 
trial  ordered. 
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Marks  &  Freyer,  for  appellants. 
Nathan  Waxman,  for  respondent. 

McCALL,  J.  The  plaintiff  (respondent)  in  this  action  was  a  con- 
tracting tailor,  who  had  been  receiving  material  from  and  doing  work 
for  the  defendants  (appellants)  for  a  long  time  prior  to  the  beginning 
of  this  action.  The  contractual  relations  between  the  parties  are  ex- 
pressed in  documentary  proof  submitted  and  found  in  certain  slips  at- 
tached to  the  printed  record.  A  part  of  said  contract,  read  and  thor- 
oughly understood  by  the  plaintiff  herein,  in  so  far  as  the  purport  of  the 
English  employed  is  concerned,  states  as  follows:  "We  agree  to  pay 
for  work  only  after  delivery  in  good  order  to  our  store" — and  all  there 
is  to  this  case  will  turn  upon  the  question  of  whether  or  not,  by  thus 
specially  contracting,  there  is  a  different  obligation  imported,  and 
which  differentiates  this  case  on  the  facts  presented  from  the  well-set- 
tled rule  which  provides  that  if,  while  work  is  doing  on  a  thing  be- 
longing to  an  employer,  the  thing  perishes  by  internal  defect  or  in- 
evitable accident  without  any  fault  of  the  workman,  the  latter  is  en- 
titled to  compensation  to  the  extent  of  labor  actually  performed,  under 
the  application  of  the  old  maxim :    "The  thing  is  lost  to  the  owner." 

It  must  be  borne  in  mind  that  the  defendants  sent  all  their  goods  in- 
volved in  this  litigation  to  the  plaintiff's  workshop.  It  was  the  lat- 
ter's  place  of  business,  over  which  defendants  exercised  no  control  or 
power  whatsoever.  Plaintiff  was  not  working  on  defendants'  ma- 
terial in  defendants'  workshop  when  the  fire  ensued,  but  had  the  cus- 
tody and  absolute  control  of  same  in  his  own  premises  and  in  the  place 
where  the  fire  caused  the  destruction.  Of  course,  the  only  intention 
of  emphasizing  this  fact  is  to  mark  the  distinction  in  the  case  at  bar 
from  the  cases  submitted,  wherein  the  plaintiff  in  most  instances  did 
the  work  on  the  material  for  which  they  recovered  in  the  premises 
of  the  owner  of  the  material.  Here  the  goods  were  taken  away  from 
the.  employers'  premises,  and  before  the  plaintiff  could  recover  any 
compensation  for  the  services  to  be  rendered  he  solemnly  contracted 
that  he  would  return  same  to  the  defendants'  store  in  good  order. 
This  he  failed  to  do.  True  it  is  demonstrated  without  feult  of  his, 
but  because  of  a  destructive  fire,  for  which  he  is  to  be  held  blameless, 
which  prevented  his  so  doing;  but  in  our  judgment  that  does  not 
avail  him  as  an  excuse,  for  under  the  terms  of  his  express  contract  he 
imports  an  obligation  that  takes  the  case  away  from  flie  ordinary  rule, 
stated  supra,  and  unforeseen  contingencies,  no  matter  of  what  nature, 
cannot  be  accepted  as  a  reason  for  failure  to  comply  or  perform,  yet 
warrant  the  receipt  of  his  compensation.  Buffalo  &  Lancaster  Land 
Co.  V.  Bellevue  Land  Improvement  Co.,  165  N,  Y.  247,  69  N.  E.  6, 
51  L.  R.  A.  951,  and  Ward  v.  Hudson  River  Building  Co.,  126  N.  Y. 
230,  26  N,  E,  256. 

Schouler,  in  his  work  on  Bailments  (section  111,  p.  118),  seems  to 
suggest  the  most  favorable  and  certainly  the  just  doctrine  to  apply  in 
cases  which  the  circtunstances  of  this  one  reveals,  when  he  says. 
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treating  of  the  old  maxim,  "Res  periit  domino,"  and  that  is:  Where 
a  different  obligation  is  imported  by  special  contract,  and  a  calamity 
ensues  for  whidi  neither  was  to  blame,  preventing  performance,  then 
let  the  thing  perish  to  the  master  and  tne  services  to  the  workman. 
The  recovery  had  in  this  Judgment,  resting  as  it  does  upon  the  theory 
that,  notwithstanding  the  obligation  of  tiie  plaintiff's  contract  "to  de- 
liver in  good  order  at  the  store  of  the  plaintiffs"  and  his  failure  to 
OMnply  therewith,  prevented  as  it  was  by  a  fire  for  which  he  was  not 
at  fault,  he  was  excused  thereby  and  non  constat  entitled  to  compen- 
sation, cannot  be  sustained,  and  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event.   All  concur. 


SAMIBLOFP  T.  NEW  YORK  ft  Q.  O.  RT.  CO. 
(Supreme  Court,  Appellate  DItIbIod,  First  Deimrtment.    December  20,  1907.) 

1.  MAUOIOVB  PboBBODTION— AOIIONB— iNflTBUOTIONB. 

An  instruction.  In  an  action  against  a  street  railway  company  for  false 
arrest  and  malldons  prosecution,  tbat  because  of  what  plaintiff's  counsel 
urged  on  the  question  of  exemplary  damages  the  court  charged  that  the 
law  only  makes  a  master  responsible  for  the  malldons  act  of  a  servant 
when  the  master  actually  autiiorlzed  It,  had  knowledge  of  it,  or  ratified 
it,  and  that  all  of  these  elements  must  be  proven,  left  to  the  Jury  the 
question  of  exemplary  damages. 

2.  Masteb  ano  SxBTAirT— Injttbies  to  Tsibd  Pxssons— Bxkmflabt  Dakagks. 

Exemplary  damages  cannot  be  recovered  against  a  master  for  the  ma- 
licious act  of  a  servant,  unless  the  master  authorized  the  act,  had  knowl- 
edge of  It,  or  ratified  it 

[E2d.  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  84,  Master  and  Serv- 
ant, (  1273.1 

S.  IfAUciotis  Pboseoutioh— Ii7srBucnoNS— Dahaois. 

Where,  in  an  action  against  a  street  railway  company  (or  false  ar- 
rest and  malicious  prosecution  by  one  against  whom  complaint  was  made 
by  a  conductor,  there  was  no  evidence  to  sustain  a  finding  of  malice  on 
the  part  of  the  company,  it  was  error  to  leave  to  the  Jury  the  question  of 
exemplary  damages. 

4.  Appbal— Review— QuESTioRS  of  Fact— Weight  of  Bviderce. 

A  verdict  against  the  weight  of  evidence  will  not  be  permitted  to  stand 
on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
H  3938-3942.1 

Appeal  from  Trial  Term. 

Action  by  Joseph  Samieloff  against  the  New  York  &  Queens  Cotinty 
Railway  Company.  From  a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

Van  Vechten  Veeder  (I.  R.  Oeland,  of  counsel),  for  appellant. 
Abraham  H.  Sarasohn,  for  respondent 

CLARKE,  J.  This  is  an  action  to  recover  damages  for  false  arrest 
and  malicious  prosecution.    The  plaintiff  testified  that  he  was  a  pas- 
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senger  on  a  car  of  the  defendant,  and  was  making  a  trip  to  the  ceme- 
tery to  visit  his  wife's  grave ;  that,  as  the  car  upon  which  he  was  rid- 
ing approached  the  cemetery,  he  saw  a  disturbance  or  fight  around 
a  preceding  ar  between  the  conductor  and  tihe  motorman  of  that  car 
and  a  number  of  passengers ;  that  he  took  no  part  in  the  fracas,  but 
protested  to  the  motorman  upon  his  car,  and  was  told  to  "shut  up," 
with  an  opprobrious  epithet,  "or  he  would  get  his  face  punched  in" ; 
that  on  the  way  bade  to  the  terminus  at  the  Thirty-Fourth  Street  ferry 
he  again  protested  and  received  a  similar  reply ;  that  he  then  told  the 
motorman,  "You  so  fresh  to  me,  when  the  car  stops  in  Thir^-Fourth 
street,  near  to  the  office  to  the  ferry,  then  I  be  a  witness.  I  go  into 
the  office,  and  I  tell  everything  I  saw  what  you  do  with  these  people" ; 
that,  when  he  got  off  the  car  at  the  ferry,  he  was  arrested  upon  the 
complaint  of  the  conductor  of  the  car  around  which  the  fight  had 
raged,  whose  head  was  cut  and  bleeding ;  that  he  was  locked  up  over- 
night, held  for  the  grand  jury,  was  indicted,  tried  by  a  petit  jury,  and 
acquitted.  The  charge  in  that  proceeding  was  that  he  had  assaulted  the 
conductor  of  the  prior  car  with  a  stone.  He  produced  no  witnesses  in 
regard  to  the  occurrence  at  the  cemetery.  The  conductor  upon  whose 
complaint  the  plaintiff  was  arrested  is  dead,  but  the  company  produced 
two  employes  and  four  apparently  disinterested  witnesses  who  were 
passengers,  the  substance  of  whose  testimony  was  that  the  plaintiff 
took  part  in  the  fight,  threw  a  stone  at  the  conductor,  and  was  about 
to  throw  another  when  he  was  stopped  by  the  conductor  of  his  own 
car,  and  that  he  had  a  wrestle  and  struggle  with  that  conductor  and 
tore  his  coat  The  jury  found  a  verdict  for  the  plaintiff,  and  assessed 
the  damages  at  $2,000. 

In  charging  the  jury  the  learned  court  said: 

"Because  of  what  plaintiff's  connBel  urged  on  tbe  qoestlon  of  exemplary  or 
punitive  damages,  I  charge  yon  that  unless  the  evidence  satisfles  you  and 
persuades  you,  and  not  upon  speculation  or  conjecture,  that  the  defendant 
company  had  knowledge  of  any  malicious  act  of  the  conductor,  In  the  event 
that  yon  should  find  that  the  conductor  personally  acted  maliciously  and 
with  knowledge  of  the  defendant  company,  even  then  there  can  be  no  re- 
covery by  way  of  exemplary  damages  or  punitive  damages  against  the  de- 
fendant company,  because  of  tbe  Individual  malice  of  the  conductor,  even 
though  yon  find  that  the  act  was  within  the  conductor's  duty.  The  law  only 
charges  and  makes  a  master  responsible  for  the  Individual  malicious  act  of 
a  servant  when  the  master  actually  authorized  it,  had  knowledge  of  It,  or 
afDrmatlvely  ratified  It  AH  of  these  elements  must  be  ptoYea  to  your  satls- 
tectlon  by  evidence,  and  not  by  ^peculation  or  conjecture,  namely,  that  the 
defendant  company  authorized  the  individual  mallcioua  act,  that  the  defend- 
ant company  had  knowledge  of  It  and,  having  knowledge  of  a  malicious  act 
of  the  conductor,  that  it  expressly  ratified  it" 

Defendant  excepted  to  the  charge  of  the  court,  leaving  to  the  jury 
all  the  question  of  exemplary  damages.  The  respondent  admits  that 
the  question  of  exemplary  damages  should  not  have  been  left  to  the 
jury.    He  says  in  his  brief : 

"This  exertion  is  without  merit  because  as  matter  of  fact  the  court  did 
not  leave  to  tbe  jury  any  question  of  exemplary  damages.  The  court  sluiply 
stated  an  abstract  question  of  law  favorable  to  the  defendant,  and  a  general 
exception  to  tbe  charge  Is  without  purpose." 

But  from  what  the  court  said  it  is  quite  evident  that  plaintiff's  coun- 
sel had  very  earnestly  presented  the  question  of  exemplary  damages 
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and  claimed  to  recover  therefor  in  summing  up  the  case  to  the  jury; 
and  it  is  quite  evident  from  the  exception  and  the  court's  reply  to  the 
exception  that  it  was  leaving  to  the  jury  the  question  of  exemplary 
damages.  There  is  no  evidence  in  the  case,  if  the  rules,  laid  down  by 
the  trial  court  are  correct,  to  sustain  the  finding  of  malice  on  the  part 
of  the  company  such  as  to  charge  them  with  exemplary  damages. 

In  Craven  v.  Blo<Mningdale,  171  N.  Y.  439,  64  N.  E.  169,  it  was 
held  that: 

"A  master  cannot  be  held  liable  for  ponitlve  or  vindictive  damages  by  rea- 
son of  wanton,  oppressive,  or  mallcions  acts  of  the  servant,  unless  there  is 
proof  to  inqtlicate  him  and  malie  blm  partlcepa  crimlnls  of  his  servant's 
acts ;  and  In  an  action  brought  against  a  master  for  an  Illegal  arrest  caused 
by  his  servant.  It  is  reversible  error  for  tbe  trial  court,  after  instructing  the 
jury  as  to  the  law  of  compensatory  damages,  to  instruct  them  that  they  bad 
also  the  power,  if  they  thought  proper,  to  award  punitive  or  vindictive  dam- 
ages in  addition  to  tbe  amount  fixed  by  them  for  compensatory  damages, 
without  further  instructing  them  that  such  damages  should  not  be  awarded 
unless  there  was  proof  showing  that  tbe  acts  of  the  servant  were  wanton,  op- 
pressive, or  mallcions,  and  that  the  master  was  Implicated  with  tbe  servant 
therein,  or  had  either  exiH-essly  or  impliedly  authorized  or  ratified  them." 

The  learned  court  correctly  charged  the  law,  but,  as  there  was  no 
evidence  upon  which  the  jury  could  have  charged  the  alleged  malicious 
acts  of  the  servant  upon  the  master,  when  the  court's  attention  was 
called  by  the  exception  to  the  fact  that  he  had  left  to  tfie  jury  the 
question  of  exemplary  damages,  he  should  have  instructed  them  that 
compensatory  damages  were  all  that  they  could  find.  The  consid- 
erable space  given  in  the  charge  to  the  discussion  of  this  question  which 
was  not  properly  before  the  jury  had  a  tendency  to  confuse  the  issue, 
and  was  harmful  to  the  defendant. 

The  verdict  is  against  the  weight  of  the  evidence,  and  therefore  the 
judgment  and  order  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event    All  concur. 

INGRAHAM,  J.  (concurring).  I  ccmcur  with  Mr.  Justice 
CLARKE.  I  also  think  that  upon  the  evidence  plaintiff  failed  to  show 
a  want  of  probable  cause  for  the  charge  made  against  him.  The 
question  of  probable  cause  is  a  question  of  law  for  the  court  and  not 
for  the  jury,  and  upon  the  facts  tnat  appeared  without  substantial  con- 
tradiction— assuming  that  the  defendant  was  responsible  for  the  plain- 
tiff's arrest — it  had  probable  cause  to  charge  the  plaintiff  with  being 
concerned  in  the  assault  upon  the  conductor  of  the  first  car. 

I  do  not  think  that  the  defendant  was  liable  for  the  act  of  the  con- 
ductor of  the  first  car  in  charging  the  plaintiff  with  an  assault  The 
alleged  assault  occurred  in  the  public  street  after  the  conductor  had 
left  his  car,  and  there  was  nothing  to  show  that  the  conductor  was  at 
the  time  of  the  assault  or  when  he  made  the  charge  acting  in  the  course 
of  his  employment,  or  in  the  performance  of  any  duty  imposed  upon 
him  by  the  defendant.  The  mere  fact  that  the  counsel  for  the  con- 
ductor before  the  magistrate  was  also  counsel  for  the  railroad  com- 
pany does  not  connect  the  railroad  company  with  the  prosecution  sa 
as  to  make  it  liable  therefor. 
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On  both  these  points  I  think  the  plaintiff  failed  to  prove  facts  suffi- 
cient to  sustain  his  action,  and  that  the  complaint  would  have  been 
dismissed. 

HOUGHTON,  J.,  concurs. 


SHAW  T.  DUNN. 
(Supreme  Court,  Appellate  DItIbIoq,  First  Department    December  20,  1007.) 

1.  AxTACHiaNT— Glatmb  of  Thibd  Pabtt— FinpiNOB  or  SmtBirr's  Jubt. 

There  Is  no  proylBlon  of  law  allowing  a  review  by  motion  or  otherwise 
of  tbe  action  of  a  sheriff's  Jury  impaneled  to  try  tbe  validity  of  claim 
of  a  third  person  to  property  attached. 

2.  Sajo— Bond  bt  Pi.AiRTinr. 

Under  Code  Civ.  Proc  H  667,  668,  anthorlelng  a  Jury  to  try  the 
claim  of  a  third  person  to  property  attached,  and  permitting  tbe  sheriff 
to  deliver  the  property  to  the  claimant  unless  an  Indemnl^lng  under- 
taking Is' given,  plaintiff  In  attachment  can,  by  giving  a  satisfactory  under- 
taking, recover  the  property,  though  he  camiot  review  tbe  finding  of  the 
Jnry. 

Appeal  from  Superior  Court,  New  York  County. 

Action  by  James  G.  Shaw  against  B.  Sherwood  Dunn.  Appeal 
by  defendant  from  a  portion  of  an  order.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Joim  Henry  Hammond,  for  appellant 

HOUGHTON,  J.  The  plaintiff  obtained  an  attachment  and  de- 
livered the  same  to  the  sheriff  of  New  York  county,  who  levied  upon 
certain  railroad  bonds  alleged  to  belong  to  the  defendant.  A  third 
party  made  claim  to  the  bonds,  and  thereupon  the  sheriff  impaneled 
a  jury  to  try  the  validity  of  such  claim.  By  their  verdict  the  jury 
found  that  the  bonds  belonged  to  the  claimant  at  the  time  of  the  levy, 
and  fixed  their  value.  The  plaintiff  claimed  that  the  inquisition  was 
improperly  conducted,  and  moved  at  Special  Term  to  set  aside  the 
verdict  of  the  jury,  and  to  enjoin  the  sheriff  from  releasing  the  bonds 
from  the  levy  and  from  delivering  them  to  the  claimant.  An  order 
was  made  restraining  the  sheriff  from  such  delivery  on  condition  that 
the  plaintiff  execute  and  deliver  to  him  a  surety  company  indemnifying 
undertaking  in  the  sum  of  $45,250. 

The  motion  should  have  been  denied.  There  is  no  provision  of 
law  allowing  a  review,  by  motion  or  otherwise,  of  the  action  of  a 
sheriff's  jury  impaneled  to  try  the  validity  of  a  claim  of  a  third  per- 
son to  property  attached.  Cohen  v.  Climax  Cycle  Co.,  19  App.  Div. 
158,  46  N.  Y.  Supp.  4.  Such  a  jury  is  permitted  by  sections  657  and 
658  of  the  Code  of  Civil  Procedure  to  be  impaneled  to  try  such  a  claim 
for  the  purpose  of  enabling  the  sheriff  to  demand  from  the  plaintiff 
indemnity  against  the  claim  of  a  third  party.  Unless  such  indemnify- 
ing undertaking  be  given,  the  sheriff  is  permitted  to  deliver  the  prop- 
erty to  the  claimant;  and,  if  it  be  given,  he  must  retain  the  property 
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under  his  levy.  Section  658  prescribes  the  kind  of  undertaking,  the 
kind  of  sureties,  and  how  they  shall  justify,  and  before  whom  and 
what  notice  shall  be  given.  The  plaintiff  could  have  given  an  under- 
taking with  two  sufficient  sureties  who  satisfactorily  justified,  and  it 
was  improper  to  confine  him  to  an  expensive  surety  company  bond, 
even  if  the  order  was  otherwise  proper.  The  proceeding  is  plainly 
stated  in  the  sections  of  the  Code  referred  to,  and  complication  has 
arisen  from  the  plaintiff  mistaking  his  right  to  move  to  set  aside  the 
verdict  of  the  sheriff's  jury.  The  better  way  to  clear  up  the  matter 
is  to  reverse  the  order,  and  thus  remit  the  plaintiff  to  the  practice 
prescribed  by  the  Code. 

The  order  should  be  reversed,  and  the  motion  denied,  without 
costs.    All  concur. 


(56  Misc.  Rep.  621.) 

MBYBB  V.  BABTSSTiS. 

(Supreme  Oonrt,  Appellate  Term.    December  20,  1907.) 

1.  BANKKDTTOT— BIOHT8  OT  BAHKBC  'T— OOROLUnVIMXas  AND  ErrECT  Of  DlB- 

OHABOB. 

A  discharge  In  bankruptcy  Is  an  absolute  bar  to  all  demands  that  were 
provable  in  tbe  proceedings,  and  tbe  burden  rests  upon  a  partr  attack- 
ing it  to  show  why  it  la  not  effectual. 

[Bd.  Note. — For  cases  in  point,  see  Oeat  Dig.  vol.  6,  Bankruptcy,  I  772.1 

2.  Saur— New  Paoiasa  to  Pat  Dbbt  Dibohabosd. 

Under  tbe  direct  provisions  of  Personal  Property  Law,  Laws  1897,  p. 
610,  a  417,  art  2,  |  21,  a  new  promise  to  pay  a  debt  discharged  In  bank- 
mptcy  must  be  In  writing. 

[Ed.  Note. — ^EV>r  cases  in  point  see  Cent.  Dig.  vol.  6,  Bankruptcy,  I  800.] 

8.  Saiob— Pabtiai.  Patuxnt  or  Disokabokd  Debt. 

A  partial  payment  on  a  debt  which  has  been  dlscliarged  in  bankmpb? 
is  not  sufficient  to  renew  tbe  original  indebtedness  w  create  a  new  obliga- 
tion of  tbe  debtor  to  pay  the  balance  due. 
[Bd.  Note. — For  cases  in  point,  see  Cent  Dig;  vol.  6,  Bankruptcy,  I  854.1 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Diedrich  A.  Meyer  against  John  Bartels.  Judgement  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Gustave  Frey,  for  appellant. 
Abraham  J.  Bernstein,  for  respcMident. 

McCALL,  J.  In  1902  the  defendant  was  discharged  in  bankruptcy 
proceeding,  the  debt,  the  payment  of  which  it  is  by  this  judgment 
sought  to  enforce,  was  created  antecedent  to  that  date,  and  the  plain- 
tiff concedes  a  discharge  in  bankruptcy.  The  trial  proceeded  upon 
the  tfieory  of  a  revival  of  the  debt  under  a  new  promise  and  partial 
payment  on  account.  The  only  evidence  to  support  this  contention 
upon  the  part  of  the  plaintiff  is  shown  in  an  alleged  conversation  with 
the  defendant,  which  is  said  to  have  taken  place  in  January  of  this 
year,  and  its  purport  was  that  plaintiff  said  he  was  hard  up  and  would 
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like  defendant  to  pay  the  debt — if  not  in  full,  then  in  part;  that  de- 
fendant gave  plaintiff  $1,  saying:  "I  will  pay  you  balance  later.  I 
am  short  myself,  and  you  will  have  to  wait."  This  was  practically 
all  the  proof  offered,  and  at  the  end  of  the  plaintiff's  proof  defendant 
made  a  motion  to  dismiss,  and  attempted  to  state  the  grounds,  when 
the  court,  interrupting,  denied  the  motion.  The  defendant,  being  put 
to  his  proof,  denied  tiie  asserted  payment  and  promise  to  pay  balance, 
and,  with  the  evidence  of  a  man  named  Koster,  who,  he  says,  was 
with  plaintiff  at  the  time  of  this  visit  to  defendant  and  saw  the  latter 
hand  him  a  bill,  this  constitutes  the  entire  proof,  and  at  its  close  the 
motion  to  dismiss  was  ag^in  made  and  again  denied. 

The  discharge  in  bac^ruptcy  was  an  absolute  bar  to  all  demands 
that  were  provable  in  the  proceedings,  and  the  burden  rests  upon 
the  party  attacking  a  discharge  to  show  some  cause  why  it  is  not  ef- 
fectual. Stevens  v.  King,  16  App.  Div.  377,  44  N.  Y.  Supp.  893. 
On  the  theory  of  partial  payment  and  new  promise,  the  statute  of 
frauds  specifically  provides  that  such  promise  must  be  in  writing.  See 
section  21,  art.  2,  Personal  Property  Law  (Laws  1897,  p.  510,  c.  417 ; 
Birdseye's  Code  &  General  Laws  [3d  Ed.]  p.  2634).  And  Wheeler  v. 
Simmons,  60  Hun,  404,  15  N.  Y.  Supp.  462,  demonstrates  that  partial 
payment  on  account  of  a  debt  which  has  been  discharged  in  bankruptcy 
is  not  sufficient  to  renew  the  original  indebtedness  or  create  a  new  ob- 
ligation on  the  part  of  a  debtor  to  pay  the  balance  due.  The  mo- 
tion to  dismiss  should,  therefore,  have  been  granted,  and  the  judg- 
ment obtained  must  be  reversed;  and  inasmuch  as,  from  the  conclu- 
sion we  have  reached  and  upon  which  our  reversal  is  based,  it  would 
be  useless  to  have  another  trial,  the  complaint  is  dismissed,  with  costs. 

Judgment  reversed,  and  complaint  dismissed,  with  costs.  All  con- 
cur. 


ETTLINGBR  T.  TRUSTEBS  OF  SAILORS'  SNUG  HARBOR  OF  CITY  OP 

NEW  YORK. 

(Supreme  Court,  Appellate  DirlBioot,  First  Department    December  20,  1907.) 

JUBT— Right  to  Tbiai.  bt  Jcbt— Equitable  Caubb  or  Aotior— Goumteb- 
ClAIH— Statutobt  Pbovisiorb. 

Code  Civ.  Free.  I  968,  provides  that  In  ejectment  an  Issue  of  fact  must 
be  tried  by  jury.  Section  070  provides  tbat,  where  a  party  is  entitled  to 
a  Jury  trial  In  an  action  not  apedfled  in  section  968,  he  may,  npon  notice, 
apply  to  have  the  Issues  of  fact  stated  for  trial  accordingly,  and  rule  81 
of  the  general  rules  of  practice  requires  that  such  application  shall  be 
made  within  10  days  after  issue  joined.  Code  CIt.  Proc.  {  971,  pro- 
vides that,  where  a  party  is  not  entitled  as  of  right  to  a  trial  by  Jury, 
the  court  may,  in  its  discretion,  np<m  a]M>Hcatlon,  direct  that  issues  of 
fact  be  tried  by  jury.  Section  974  provides  that,  where  defendant  de- 
mands an  affirmative  judgment  on  a  counterclaim,  issues  of  fact  shall  be 
tried  as  though  they  arose  in  an  action  brought  by  defendant  against 
plaintiff.  Plaintiff  sued  to  set  aside  an  umpire's  award  with  refer- 
ence to  the  renewal  of  his  lease  on  defendant's  property.  Defendant  filed 
a  counterclaim,  asking  possession  of  the  premises  and  damages  fbr  the 
wrongful  withholding  thereof.  After  the  issues  were  joined,  plalntllT 
served  notice  of  trial  at  Special  Term,  and  put  the  case  on  the  calendar. 
More  than  three  months  thereafter  he  served  notice  of  motion  for  an 
order  settling  Issues  for  trial  by  jury.    Two  of  such  Issues  arose  upon 
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the  counterclatm.    Beld,  that  plaintiff  had  lost  his  right  to  demand  a 
jury  trial  as  of  right;  and  It  was  not  an  abuse  of  discretion  to  deny  tbe 
motion. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  81.  Joiy,  <  183.] 

Appeal  from  Special  Term. 

Action  by  Samuel  Ettlinger,  as  administrator  with  the  will  annexed 
of  Netty  Ettlinger,  deceased,  against  trustees  of  the  Sailors'  Snug 
Harbor  of  the  City  of  New  York.  From  an  order  denying  plaintiff's 
motion  to  settle  certain  issues  for  trial  by  jury,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Milton  Mayer,  for  appellant. 

Hawkins  &  Delafield  (Lewis  Delafield,  of  counsel,  and  Alfred  Gr^- 
ory,  on  the  brief),  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  on  or  about  the  1st  day 
of  May,  1886,  the  defendant  leased  to  one  Lincoln  a  certain  lot  of  land 
in  the  city  of  New  York  for  the  term  of  21  years;  that  thereafter 
said  Lincoln  duly  assigned  said  lease  to  plaintiff's  decedent ;  that 
in  said  lease  it  was  provided  that,  at  the  expiration  of  the  term 
granted,  if  the  said  parties  should  agree  upon  a  renewal  thereof  for  the 
further  term  of  21  years,  and  should,  by  mutual  consent,  fix  upon  the 
annual  ground  rent  to  be  reserved,  the  defendant  would  execute  a  new 
lease  for  the  term  of  21  years  at  the  rent  agreed  upon,  but  if  at  the 
expiration  of  the  first  term  the  parties  should  not  ag^ee  upon  a  re- 
newal of  the  lease,  or  upon  the  amount  of  rent,  each  party  should 
choose  a  disinterested  person  who  should  appraise  the  land  demised, 
considering  it  as  a  vacant  lot  at  its  full  and  fair  worth  at  private  sale, 
and  appraise  the  building  on  said  lot  at  its  then  actual  worth  without 
reference  to  the  ground  on  whidi  it  stands,  and,  in  case  said  appraisers 
should  differ  in  their  valuation  and  appraisal,  they  should  dioose  an 
umpire,  whose  decision,  under  oath,  should  be  final;  that  plaintiff  and 
defendant,  being  unable  to  ag^ee  upon  the  amount  of  the  rent  to  be  re- 
served on  a  renewal,  entered  into  an  agfreement  in  writing  under  which 
they  chose  appraisers  as  provided  for;  that  the  said  arbitrators  could 
not  and  did  not  agree  in  their  valuation,  either  of  said  lot  or  of  the 
building  thereon,  and  that  thereupon  the  said  arbitrators  appointed  an 
umpire ;  that  on  or  about  the  16^  day  of  May,  1907,  the  said  umpire 
announced  that  he  had  appraised  the  lot  in  question  at  $40,000  and 
the  building  thereon  at  $6,240;  that  the  said  award  of  said  umpire 
was  not  made  in  a  fair  and  impartial  manner ;  that  said  umpire  acted  in 
an  unfair,  improper,  and  partial  manner  in  certain  particulars  set  fortii, 
and  valued  the  said  lot  at  a  grossly  exorbitant  figure,  wherefore  judg- 
ment was  demanded  that  the  award  be  vacated  and  declared  to  be  null 
and  void,  and  that  plaintiff  have  judgment  for  the  costs  and  disburse- 
ments of  the  action,  and  for  sudi  other  and  further  relief  as  to  the 
court  may  seem  just. 

The  answer  sets  up  the  facts  in  regard  to  the  making  of  the  lease 
and  the  determination  of  the  arbitrators  and  the  report  of  the  umpire. 
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and  denies  the  allegations  of  misconduct  and  unfairness  on  the  part  of 
the  umpire.  The  answer  by  way  of  counterclaim,  after  setting  up  the 
facts  in  r^jard  to  the  lease,  its  terms,  as  set  up  in  the  complaint,  and 
the  award,  further  alleges  that  the  lease  provided  that  Hae  defendant 
should  have  the  full  liberty  and  choice  ei^er  to  pay  to  the  lessee  the 
value  of  said  building  so  determined,  or  to  grant  a  renewal  of  the  lease 
for  the  term  of  21  years  from  and  after  the  expiration  of  the  term 
granted,  at  an  annual  gfround  rent  at  5  per  cent,  on  the  valuation  of 
said  lot  so  determined;  that  in  case  the  lessor,  at  the  expiration  of 
the  term  granted  by  the  lease,  should  elect  and  dhoose  to  pay  unto  the 
lessee  the  value  of  the  building  to  be  ascertained  as  aforesaid,  and 
should  actually  make  such  payment  or  tender  of  the  same,  tiie  lessee 
should  then  deliver  up  the  premises  demised  to  the  lessor  without 
fraud  or  delay ;  that  the  defendant  duly  elected  to  pay  to  the  plain- 
tiff the  amount  awarded  as  the  value  of  the  building,  and  duly  ten- 
dered to  the  plaintiff  the  amount  awarded  as  aforesaid,  and  demanded 
that  possession  of  said  demised  premises  be  surrendered  to  it,  but  that 
the  plaintiff  refused  to  accept  the  amount  so  tendered,  and  refused 
to  surrender  possession,  and  has  since  wrongfully  withheld  possession 
thereof  from  the  defendant,  and  prayed  that  the  complaint  be  dis- 
missed, and  that  a  judgment  be  made  awarding  to  it  tfie  possession 
of  the  premises,  and  that  it  recover  from  the  plaintiff  for  the  use  and 
occupation  of  said  premises,  of  damages  for  the  withholding  thereof 
since  the  1st  day  of  May,  1907. 

The  reply  repeats  the  allegations  of  the  complaint  and  demands 
judgment  for  the  relief  prayed  for  in  the  complaint.  Issue  was  joined 
on  the  20th  day  of  June,  1907,  and  thereafter,  on  the  27th  day  of  Au- 
gust, 1907,  plaintiff  served  a  notice  of  trial  upon  the  defendant,  and 
on  the  28th  day  of  August  said  case  was  duly  placed  upon  the  calendar 
of  the  Special  Term,  Part  3,  of  this  court.  On  October  2d  plaintiff 
served  notice  of  motion  returnable  at  Part  1,  Special  Term,  on  the 
14th  day  of  October,  for  an  order  settling  the  issues  for  trial  by  jury. 
Three  of  the  proposed  issues  were  those  arising  on  his  equitable  cause 
of  action  and  two  upon  the  counterclaim.    Among  said  issues  was: 

"Foartb.  Was  tbe  defendant  entitled  to  the  possession  of  said  lot  and 
building  on  tbe  Slat  day  of  May,  1907,  or  at  any  time  subsequent  thereto,  and 
bas  tbe  plalntUT  wrongfully  withheld  from  the  defendant  possession  there- 

ofr 

This  motion  was  denied;  and  from  the  order  entered  thereon  the 
plaintiff  appeals. 

The  plaintiff  claims  that  he  was  entitled  to  the  relief  prayed  on  the 
grotuid  that  the  defendant  has  set  up  in  counterclaim  to  his  equitable 
cause  of  action  an  action  in  ejectment  which  is  an  action  at  law,  and 
for  the  trial  of  the  issues  raised  in  said  action  in  ejectment  he  is  en- 
titled as  of  right  to  a  jury. 

The  plaintiff's  complaint  sets  up  a  purely  equitable  cause  of  action 
to  set  aside  an  award  for  the  improper  conduct  of  the  umpire.  If 
the  defendant  had  been  content  to  meet  the  issues  by  the  denials  in  its 
answer,  it  is  evident  that  the  case  would  have  been  triable  at  Special 
Term,  and  neither  party  would  have  had  the  right  to  a  jury  trial.  If 
the  plaintiff  had  not  commenced  his  action,  and  the  defendant  had 
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commenced  suit  upon  the  cause  of  action  set  forth  in  its  counterclaim, 
the  present  plaintiff  would  have  been  at  liberty  in  answer  thereto 
to  have  set  up  the  matters  here  pleaded  by  way  of  reply.  In  that  case 
there  would  be  no  doubt  of  his  right  to  a  trial  by  a  jury  because  the 
cause  of  action  set  up  in  the  counterclaim  is  in  ejectment.  But  the 
plaintiff  did  not  wait  to  be  sued.  He  commenced  his  equitable  action, 
and  he  recognized  and  asserted  its  character  as  an  equitable  action  t^ 
serving  notice  of  trial  for  the  Special  Term,  and  causing  the  cause  to 
be  put  upon  the  calendar  thereof. 

The  following  are  the  provisions  of  the  statute  and  rules  invoked: 

Code  Civ.  Proc.  §  968 : 

"In  each  of  the  following  actions  an  Issue  of  fact  must  be  tried  by  a  Jnry 
miless  a  Jury  trial  la  waived  or  a  reference  la  directed.  *  *  *  (^  An  ac- 
tion ia  ejectment    •    ♦    •" 

Section  970 : 

"Where  a  party  is  entitled  by  the  Constitution,  or  by  express  provlBlon  of 
law,  to  a  trial  by  a  Jniy  of  one  or  more  issues  of  fact  in  an  action  not  sped- 
fled  in  section  968  of  this  act,  he  may  apply,  upon  notice,  to  the  court  for  an 
order  directing  all  the  questions  arising  upon  those  issues  to  be  distinctly 
and  plainly  stated  for  trial  accordingly.    •    •    • '» 

Section  971: 

"In  an  action  where  a  party  is  not  eitltled,  as  of  right,  to  a  trial  by  a  Jury, 
the  court  may,  In  Jts  discretion,  upon  the  application  of  either  party,  or  with- 
out application,  direct  that  one  or  more  issues  of  fact  arising  upon  tbe  is- 
snes  be  tried  by  a  Jury  and  may  cause  questions  to  be  distinctly  and  plain- 
ly stated  for  trial  accordingly.    •    •    • " 

Section  974: 

"Where  the  defendant  interposes  a  counterclaim  and  therenpon  demands  an 
affirmative  Judgment  against  the  plaintiff,  the  mode  of  trial  of  an  iasne  of 
fact  arising  ttierenpon  Is  the  same  as  if  it  arose  In  an  action  brought  by  tbe 
defendant  against  the  plaintifF  for  tbe  cause  of  action  stated  in  the  counter- 
claim and  demanding  the  same  Ju<^uent" 

Rule  31  of  the  general  rules  of  practice  provides  that: 

"In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  by  the  Code, 
If  either  party  shall  desire  a  trial  by  Jury,  such  party  shall  within  ten  days 
after  Issue  Joined,  give  notice  of  the  actual  motion  to  be  made  upon  the  plead- 
ings that  the  whole  Issue,  or  any  specific  question  of  fact  contained  therein, 
be  tried  by  a  Jury.    •    •    • " 

In  the  cases  which  have  considered  these  provisions,  where  a  com- 
mon-law action  has  been  presented  by  a  counterclaim,  the  demand  for 
a  jury  trial  has  usually  been  made  by  the  defendant  who  interjected 
the  common-law  cause  of  action.  Here  the  defendant  is  content  to  try 
the  issue  raised  by  it  in  the  forum  selected  by  the  plaintiff ;  and  it  is 
the  plaintiff  who,  after  ratifying  his  choice  of  the  forum  by  notice  of 
trial  and  note  of  issue,  moves  for  a  change  and  demands  it  as  matter  of 
right. 

The  controversy  in  this  case,  the  cause  of  action  set  up  in  the  com- 
plaint and  in  the  counterclaim,  is  founded  upon  the  same  transaction, 
viz.,  the  lease  and  the  award  by  the  umpire.  The  plaintiff  asserts  that 
that  award  is  invalid,  the  defendant  that  it  is  valid,  and  upon  the  set- 
tlement of  that  question  the  appropriate  remedy  will  follow.    There  is 
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in  reality  twit  one  issue — ^the  validity  of  the  award.  There  could  be  no 
dispute  about  the  terms  of  the  lease,  and  there  is  none  that  an  award 
was  made,  a  tender,  and  a  continuance  in  possession.  In  considering 
section  974  of  the  Code  of  Civil  Procedure,  Judge  Danforth,  in  Mac- 
kellar  v.  Rc^^ers,  109  N.  Y.  468, 17  N.  E.  361,  said : 

"The  conditions  upon  wbtcb  tbe  right  depends  exist,  •  •  •  bat  tbat 
rlKbt  l8  not  absolute  or  nnqnallfled.  It  1b  relative  and  limited,  and,  In  the 
words  of  the  heading  of  section  974,  Vltbin'  certain  'foregoing  sections'  only 
la  '■  connterclalm  to  be  deemed  an  action.'  *  *  *  It  is  to  be  conceded  that 
tbe  mode  of  trial  of  the  IssQe  tendered  by  bis  connterclalm  might  be  the  same 
If  it  had  arisen  In  an  action.  But  a  counterclaim  in  an  equity  suit  is  not  a 
case  where  a  right  to  a  ^ury  trial  existed  at  common  law.  Chapman  v.  Robert- 
son, 6  Paige,  627,  81  Am.  Dec.  264 ;  Jennings  t.  Webster,  8  Paige,  503,  85  Am. 
Dec.  722.  It  is  not  secured  by  the  Gonstltntlon.  It  is  not  to  be  bad  as  of 
course,  for  the  action  is  not  within  section  070  of  the  Code,  the  complaint 
demanding  Judgment  other  than  for  a  sum  of  money.  It  Is  conferred  by  stat- 
ute (section  974) ;  and  so  Is  within  section  970,  which  requires  an  appUcatlcm 
upon  notice  to  tbe  court  for  an  order  directing  tbe  questions  arising  upon  the 
issaes  to  be  stated  for  trial." 

That  was  a  case  in  which  the  defendant  was  demanding  a  jury  trial 
of  the  counterclaim  interposed  by  him.    The  court  proceeded : 

"Moreover,  tbe  right  given  by  section  974  attached  when  by  reply  tbe  Issue 
was  Joined  upon  the  allegations  of  the  answer.  The  subsequent  step  taken 
by  tbe  defendant  in  noticing  the  Issues  so  joined  for  trial  at  a  court  of  which 
a  jury  forms  no  part  was  inconsistent  with  any  Intent  to  take  advantage 
of  the  right  to  a  Jury  trial.  That  right  could  be  waived,  and  by  this  notice 
the  defendant  must  be  held  to  have  consented  to  a  trial  before  the  court  with- 
out a  jury." 

In  Amotv.  Nevins,  44  App.  Div.  61,  60  N.  Y.  Supp.  401,  the  defend- 
ants interposed  i  counterclaim  in  an  equitable  action,  and,  after  the 
case  had  been  noticed  for  and  put  upon  tiie  Special  Term  calendar,  de- 
fendants moved  to  frame  issues  for  a  jury  trial.  The  motion  was  de- 
nied below  on  the  ground  that  it  was  made  too  late.  Mr.  Justice  In- 
graham,  after  citing  Mackellar  v,  Rogers,  supra,  and  Smith  v.  Fleisch- 
man,  23  App.  Div.  359,  48  N.  Y.  Supp.  324,  and  rule  31,  supra,  said: 

"It  would  aeem  tbat  this  rule  applied.  The  trial  of  the  issaes  of  fact  In 
tbte  action  Is  not  provided  fi>r  In  the  Code.  Provision  Is  therein  made  for  an 
application  upon  notice  that  tbe  issues  of  fact  arising  ont  of  the  connterclalm 
may  be  tried  by  a  Jury  where  such  trial  would  be  allowed  in  a  cause  of  action 
bronght  by  tbe  defoidant  against  the  plaintiff  for  a  cause  of  action  stated 
In  the  oounterclalm ;  but  to  claim  such  a  trial  when  such  a  counterclaim  Is 
Interposed  in  an  equitable  action  the  motion  must  be  made  under  section  970 
of  tlie  Code,  and  such  a  motion  under  mle  31  must  be  made  within  10  days 
after  Issue  Is  joined.  By  not  making  the  motion  within  10  days  the  appellant 
lost  tbe  right  to  have  tbe  Issues  sent  to  a  jury  for  trial." 

It  seems  to  me  that  those  two  cases  furnish  a  complete  answer  to  the 
appellant's  contention.  He  chose  his  own  forum  in  the  first  instance 
1^  commencing  an  equitable  action.  After  the  issues  were  joined,  he 
served  notice  for  trial  at  Special  Term,  and  put  the  case  on  the  calen- 
dar. He  waited  from  the  20th  of  June  until  the  2d  of  October  before 
making  his  motion.  He  had  lost  his  right  to  demand  a  jury  trial  as  of 
right;  and,  while  as  matter  of  discretion  the  court  below  might  have 


Digitized  by 


Google 


784  107  NEW  TOBK  SUPPLBHBNT  (Sup.  Ct 

and  lU  New  Tork  State  Reporter 

granted  the  motion,  it  was  not  an  abuse  of  discretion,  under  the  circum- 
stances of  this  case,  to  deny  it. 

The  order  appealed  from  should  therefore  be  affirmed,  with  $10  costs 
and  disbursements  to  the  respondent    All  concur. 


In  re  GOODWIN'S  ESTATR 
(Supreme  Ooart,  Appellate  DItIsIod,  First  Department    December  20,  1907.) 

1.  WnXS— TXOTAICENTABT  TBUBM— CONSTRUOTIOH— DiSOBKTION    OF  TBDBTEBS. 

Where  a  will  directed  testamentary  trustees  to  apply  from  the  share  of 
each  of  testator's  children  so  much  as  might  be  necessary  for  the  support, 
maintenance,  and  education  of  snch  child,  the  trustees  did  not  bare  dis- 
cretion as  to  the  amount  to  be  allowed ;  bat  the  question  was  one  to  be 
Judicially  determined  by  the  surrogate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  49,  Wills,  H  1006, 
1606.] 

2.  Baio— Bights  ot  Cestxtis  Qui  Tbttbt. 

On  a  petition  by  the  guardian  of  minor  children  fbr  an  allowance  for 
their  maintenance  and  education  from  their  shares  under  the  will  of  their 
father,  evidence  considered,  and  held  to  show  that  an  allowance  of  $2,- 
000  per  year  each  should  be  allowed. 

Appeal  from  Order  of  Surrogate. 

Judicial  proceedings  on  the  estate  of  John  Goodwin,  deceased.  Ap- 
peal by  the  guardian  of  certain  infant  children  of  decedent  from  an 
order  denying  a  motion  to  direct  the  executors  and  trustees  under  the 
will  of  decedent  to  pay  to  petitioner  a  certain  sum  per  month  for  the 
support  of  each  of  the  infants.  Reversed,  and  application  granted, 
with  directions. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

John  T.  Lenehan,  for  appellant 
ohn  T.  Booth,  for  respondents.. 

INGRAHAM,  J.  There  are  thfee  infant  children,  aged  five,  three, 
and  one  year,  respectively.  The  testator  died  on  April  12,  1906,  and 
the  petitioner,  the  mother  of  the  children,  was  appointed  their  guardian 
by  the  surrogate.  The  estate  consists  of  real  and  personal  property  of 
the  value  of  about  $800,000.  The  share  of  each  of  the  infants  will 
amount  to  about  $125,000;  the  net  income  of  such  share  being  up- 
wards of  $4,000  per  year.  The  will  of  the  testator  gave  $5,000  to  his 
wife,  which  he  directed  the  executors  to  pay  to  her  immediately  after 
their  qualifying  as  such  for  the  immediate  wants  of  herself  and  chil- 
dren, appointed  his  wife  guardian  of  the  persons  of  his  children,  ap- 
pointed two  executors  and  trustees,  and  gave  to  his  said  executors 
and  trustees  all  the  remainder  of  the  estate  after  certain  specific  lega- 
cies in  trust  to  divide  the  estate  as  follows:  One  share  to  consist  of 
one-third  of  all  his  residuary  estate  to  be  paid  to  his  wife,  and  the 
other  two-thirds  to  be  divided  into  as  many  shares  as  he  should  leave 
him  surviving  children.  Until  the  division  of  his  estate,  he  directs  that 
the  income  be  paid  one-third  to  his  widow  for  her  sole  use  and  ben- 
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efit  and  the  balance  of  the  income  to  be  held  in  equal  shares  for  the 
benefit  of  his  children,  and  become  part  of  the  trust  fund  provided  for 
each  of  them,  "applying  however  from  each  of  such  shares  so  much  as 
may  be  necessary  for  3ie  support,  maintenance  and  education  of  each 
of  my  children  except  mjr  son  Charles  Laracy  Goodwin,  his  support  and 
maintenance  being  sufficiently  provided  for  under  the  will  of  his 
mother."  The  residuary  estate  has  not  yet  been  partitioned,  and  the 
trustees  have  received  as  the  net  income  of  the  estate  for  the  year  end- 
ing April  22,  1904,  over  $4,000  belonging  to  each  of  the  infants.  The 
executors  and  trustees  during  the  year  ending  April  22,  1907,  paid  to 
the  petitioner,  the  mother  of  the  infants,  for  their  support  and  main- 
tenance $2,000  per  year  for  the  two  older  children  and  $1,500  a  year 
for  the  youngest  child.  The  executors  and  trustees  interposed  an  an- 
swer to  the  petition  in  which  they  state  that  they  had  offered  to  allow 
the  petitioner  the  sum  of  $1,500  a  year  for  each  of  the  said  children  for 
their  support  and  maintenance,  which  sum  they  deem  a  suitable  and 
proper  amount  for  their  support,  and  the  executors  and  trustees  re- 
spectfully submit  the  question  as  to  the  amount  that  should  be  applied 
for  the  maintenance  and  support  of  the  said  children  to  the  court,  and 
ask  that  an  order  be  made  fixing  the  amount  of  such  allowance.  In- 
stead of  acceding  to  this  request,  the  learned  surrogate  denied  the  ap- 
plication. 

It  does  not  seem  to  me  that  this  disposition  of  the  matter  was  justi- 
fied. The  will  does  not  give  to  the  trustees  discretion  as  to  the  amount 
to  be  allowed  for  the  support  and  maintenance  of  the  diildren;  but 
directs  that  there  shall  be  applied  from  each  the  income  to  be  held  for 
the  children  so  much  as  may  be  necessary  for  their  support,  main- 
tenance, and  education.  The  question  as  to  the  amount  that  should 
be  awarded  for  the  support,  maintenance,  and  education  of  the  chil- 
dren was  a  question  to  be  judicially  determined  by  the  surrogate. 
None  of  the  facts  stated  in  the  affidavit  and  petition  of  the  children's 
mother  are  disputed.  It  appeared  that  she  had  expended  from  May, 
1906,  to  May,  1907,  for  the  support  of  the  three  children  the  sum  of 
$5,622.79 ;  that  all  three  of  the  children  are  delicate,  and  their  health 
requires  constant  care  and  many  unusual  expenditures ;  that  the  peti- 
tioner has  been  compelled  to  have  a  physician  in  almost  daily  attend- 
ance on  the  children  with  consultations  of  other  physicians  and  a  spe- 
cialist: that  she  has  sometimes  required  two  trained  nurses,  for 
which  she  has  paid  over  $500;  that  the  proportion  of  each  child's 
household  expenses  is  $2,100  a  year.  Considering  the  condition  of 
the  children  and  the  necessity  of  physicians  and  nurses  it  seems  to  me 
that  the  sum  of  $2,000  per  year  for  each  child  is  not  excessive.  It  is 
less  than  one-half  their  income.  There  is  not  the  slightest  suggestion 
that  the  mother  of  these  children  is  not  devoting  herself  solely  to  their 
welfare,  or  any  fact  from  which  it  would  appear  that  any  of  liie  money 
that  has  been  paid  to  the  petitioner  has  been  applied  in  any  way  except 
for  the  proper  support,  maintenance,  and  welfare  of  the  children. 

I  think,  therefore,  the  order  appealed  from  should  be  reversed,  and 
the  application  granted,  and  the  trustees  be  directed  to  pay  to  the  pe- 
titioner the  sum  of  $2,000  per  year  from  the  income  of  each  of  these 
children  until  the  final  partition  and  division  of  the  estate,  with  leave 
lOT  N.T.S.— 50 
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to  either  party  to  apply  to  the  surrogate  to  change  this  amount  in  case 
the  present  conditions  should  change,  with  $10  costs  and  disbursements 
of  this  appeal  to  the  petitioner,  to  be  paid  out  of  the  accumulated  in- 
come of  these  three  infants.    All  concur. 


(56  MiBC.  Rep.  406.) 

BOBNHARDT  ▼.  liOCH  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1907.) 

1.  CHABITIKB— TBUSTB— ENFOROEMENT— DiSTBIBUTION    OF  FUNDS. 

Where  a  fnnd  Is  in  the  hands  of  a  committee  appointed  to  accept  do- 
nations tor  relief  of  BufTerers  In  a  certain  steamboat  disaster,  its  dis- 
trlbntlon,  regardless  of  the  exercise  of  good  faith  by  such  committee, 
will  not  be  directed. 

2.  Saub— Tebuiratioit. 

Where  money  was  donated  for  the  relief  of  sufTerers  In  a  certain  dis- 
aster, if  the  money  should  prove  more  than  suf&clent  for  the  pnTpose,  the 
surplus  would  revert  to  the  donors,  if  ascertainable;  otherwise,  to  the 
state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  9,  Charities,  i  62.] 

Action  by  Albin  Boenhardt  against  Jacob  W.  Loch  and  others  for 
an  accounting  by  trustees.    Complaint  dismissed. 

_  House.  Grossman  &  Vorhaus  (Louis  J.  Vorhaus  and  Charles  Gold- 
zier,  of  counsel),  for  plaintiff. 

Decker,  Allen  &  Storm  (Charles  A.  Decker,  of  cotmsel),  for  defend- 
ant trustees. 

Marks  &  Wielar,  for  defendant  Attorney  General 

MacLEAN,  J.  The  plaintiff,  in  his  own  behalf  and  in  behalf  of  all 
otTiers  similarly  situated,  alleged  that  on  or  about  June  15,  1904,  he 
was  a  passenger  on  the  steamboat  General  Slocum,  and  received  seri- 
ous and  permanent  injuries  in  the  disaster  that  overtocJc  that  boat; 
that  the  defendants,  other  than  the  Attorney  General,  as  members  of 
the  "Ministers'  Committee,"  so  styled,  received  contributions  "expressly 
made  for  the  benefit  of  the  sufTerers  of  the  said  calamity  and  for  the 
purpose  of  being  distributed  among  persons  who  had  sustained  injury 
thereat";  that  some  of  the  moneys  so  contributed  have  been  distrib- 
uted for  the  benefit  of  such  persons,  amon^  whom  is  the  plaintiff ;  that 
a  large  amount  of  said  contributions  remains  unexpended  in  the  hsmds 
of  the  defendants,  other  than  the  Attorney  General;  that  he  has  de- 
manded a  further  share,  but  has  been  refused;  and  that  the  said 
committee  has  refused  to  make  any  distribution  of  the  moneys  so  re- 
maining, or  "further  to  perform  their  duties  as  such  committee,  in  vio- 
lation of  the  trust  imposed  upon  them,  and  retain  the  said  fund,  or  the 
unexpended  balance  thereof,  in  their  hands,  in  violation  of  such  trust, 
and  for  their  own  use,  benefit,  and  behalf" — ^and  prays  that  it  be  de- 
creed that  the  plaintiff  and  others  injured  as  aforesaid  are  entitled  to 
distributive  shares  of  the  funds  in  the  hands  of  the  committee,  and 
that  said  committee  be  removed  for  neglect  and  be  required  to  account 
for  all  moneys  by  them  so  received.    It  would  seem,  as  stated  in  the 
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case  of  Loch  v.  Mayer,  60  Misc.  Rep.  442,  444,  100  N.  Y.  Supp.  837, 
that: 

"The  donors  gave  the  funds  now  In  the  posBesBion  of  the  plaintiffs  (herein 
the  defendants,  'Ministers'  Committee')  without  reservation  and  without  spe- 
dflc  lastructions.  and  merely  upoa  the  understanding  that  in  the  exercise  of 
good  faith  and  discretion  the  plaintiffs  (herein  the  defendants,  'Ministers'  Com- 
mittee') should  apply  the  donations  to  the  relief  of  suffering  incident  to  the 
Slocum  disaster.  The  expression  of  this  purpose,  by  oral  and  written  declara- 
tions and  by  conduct,  impressed  upon  ttie  funds  rectived  by  the  plaintiffs 
(herein  the  defendants,  'Citizens'  Committee')  the  character  as  a  valid  trust 
for  the  benefit  of  an  unascertalnable  and  definite  class  of  beneficiaries." 

Evidence  of  misfeasance  or  of  malfeasance  herein  there  is  none.^ 
Therefore  the  removal  of  the  committee  and  an  accounting  may 
not  be  decreed,  even  were  this  plaintiff  entitled  to  maintain  this  action 
therefor.  The  claim  of  the  plaintiff,  suing  for  himself  and  others  sim- 
ilarly situated,  therefore  reduces  itself  to  a  claim  for  distribution,  re- 
gardless of  the  further  exercise  of  good  faith  and  discretion  by  the 
trustees  in  the  matter  of  the  relief  of  suffering  incident  to  the  Slocum 
disaster,  of  proceeds  or  funds  donated  for  relief  and  not  as  a  gift.  If  the 
funds  may  still  be  expended  for  such  relief,  it  is  the  duty  of  the  trus- 
tees, and  not  the  province  of  this  court,  to  act  and  to  exercise  discre- 
tion therein  and  tfiereto.  If  the  moneys  donated  should  prove  more 
than  sufficient  for  the  purpose  for  which  they  were  donated,  it  does 
not  follow  that  the  surplus  belongs  of  right  to  the  sufferers  in  or  from 
said  disaster;  but  it  is  to  be  held  as  a  resulting  trust  in  favor  of  the 
donors.  If  they  are  not  ascertainable,  such  surplus,  the  legfal  estate  of 
whidi  is  in  the  trustees,  failing  of  ownership,  would  revert  to  the  state, 
as  it  is  unaffected  by  Laws  1893,  p.  1748,  c.  701,  as  amended  by  Laws 
1901,  p.  751,  c.  291 ;  the  amendatory  act  reciting  that  "the  Supreme 
Court  shall  have  control  over  gifts,  grants,  bequests  and  devises  in  all 
cases  provided  for  by  section  one  of  this  act,"  and  section  1  provides 
that  "no  gift,  grant,  bequest  or  devise  to  religious,  educational,  charita- 
ble or  benevolent  uses,  which  shall  in  other  respects  be  valid  under  the 
laws  of  this  state,  shall  or  be  deemed  invalid  by  reason  of  the  indefi- 
niteness  or  uncertainty  of  the  persons  designated  as  the  beneficiaries 
thereunder,"  which  is  not  this  case,  as  here  the  beneficiaries  are  per- 
sons within  an  ascertainable  and  defined  class,  and  so  hot  within  the 
provisions  of  the  act  or  of  the  application  of  the  cy-pres  doctrine  there- 
under, to  which  distribution  under  the  present  claim  would  seem  to  be- 
tantamount.    The  complaint  will  therefore  be  dismissed,  with  costs. 

Complaint  dismissed,  with  costs. 


(56  Misc.  R^.  87&) 

SCSENOK  T.  EJGBERT  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    November,  1907.) 

TENANCY  IN  COIIUON— ADVEBSE  POSSESSION. 

The  owner  of  certain  land  died  Intestate  In  182S,  leaving  her  husband* 
tenant  by  the  curtesy  and  two  children,  a  son  and  daughter,  tenants  Id. 
common  of  the  remainder.  In  1845  the  life  tenant  executed  and  delivered 
to  the  son  two  deeds  of  the  entire  premises.  The  last  was  not  recorded 
until  1908.    The  son  entered  into  possession  and  received  the  rents  prior 
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to  1860.  The  life  tenant  died  In  1866,  and  the  son  continued  In  possession 
and  collected  the  rents  until  his  death  In  1901.  Thereafter  his  heirs  con- 
tinued In  poBsession.  Held,  that  the  possession  of  the  son,  commradng 
on  the  death  of  the  life  tenant,  as  a  tenant  In  common,  had  ripened  into 
adverse  possession  as  against  his  sister  or  ber  heirs,  and  amounted  to  an 
ouster  of  his  co-tenant,  and  made  his  possession  solely  that  of  a  separate 
and  hostile  owner. 

[Ed.  Note. — For  caaes  In  point,  see  Cent  Dig.  vol.  45,  Tenancy  la  Com- 
mon, a  42-62.] 

Action  by  Edward  F.  Schenck  against  Ida  Egbert  and  others.  Judg- 
ment for  defendant. 

Eugene  V.  Daly,  for  plaintiff.  • 
Alexander  Thain,  for  defendants. 

BRADY,  J.  The  plaintiff  sues  in  ejectment  to  recover  the  immediate 
possession  of  one  undivided  sixth  part  of  or  interest  in  the  plot  of  land, 
with  the  buildings  and  improvements  thereon,  situate  in  the  city  and 
county  of  New  York,  known  by  the  street  number  224  Division  street. 
The  premises  were  formerly  known  as  No.  248  Division  street  The 
complaint  alleges  that  the  defendants  claim  title  to  and  the  right  to 
possession  of  said  premises  adversely  to  the  plaintiff,  and  that  ue  de- 
fendants are  in  possession  of  and  withhold  the  same  from  the  plaintiff 
unlawfully  and  without  plaintiff's  consent,  and  demands  judgment  that 
he  is  seised  in  fee  of  an  undivided  one-sixth  part  of  the  premises,  and 
that  he  recover  possession  thereof  with  the  sum  of  $1,000  damages  for 
the  withholding  possession  thereof,  together  with  the  costs  of  this  ac- 
tion. The  defendant  Egbert,  in  her  answer,  denies  the  rights  and  in- 
terests asserted  by  plaintiff,  and  by  way  of  defense  avers  that  for  more 
than  20  years  next  before  the  commencement  of  this  action  she  and  her 
predecessors  in  interest  were  and  have  been  in  actual,  physical,  con- 
tinued, and  notorious  possession  of  said  premises,  claiming  title  thereto 
in  fee  simple ;  the  said  claim  being  founded  upon  a  written  instrument 
conveying  the  title  thereto  in  fee  simple,  exclusive  of  any  other  rights, 
etc.  The  action  appeared  regularly  for  trial  in  Trial  Term,  Part  11, 
of  this  court,  on  the  21st  day  of  March,  1907,  and  after  the  submission 
of  proof  counsel  for  both  sides  stipulated  upon  the  record  in  open  court 
that  the  matter  be  submitted  to  the  court  for  decision  on  the  facts  and 
on  the  law  without  a  jury.  Upon  the  admissions  of  counsel  it  appears 
that  Mary  Egbert  died  intestate  in  June,  1828,  the  owner  in  fee  and  in 
possession  of  the  premises  described  in  the  complaint,  leaving  her  sur- 
viving Abraham  Egbert,  her  husband,  and  their  two  chilSren,  viz., 
Abraham  William  Egbert,  a  son,  and  Eliza  Jane  Egbert,  a  daughter. 
The  premises  consisted  of  a  lot  of  land,  with  buildings  and  improve- 
ments thereon.  Said  daughter,  Eliza  Jane  Egbert,  thereafter  married 
Edmund  Crocheron,  and  died  intestate  in  August,  1842,  leaving  her 
surviving  her  husband,  Edmund  Crocheron,  and  tfieir  son,  Abraham 
W.  Crocheron,  her  only  heir  at  law.  Said  son,  Abraham  W.  Croche- 
ron, died  in  October,  1842,  an  infant,  intestate,  leaving  him  surviving 
his  father,  said  Edmund  Crocheron.  Said  father,  Edmund  Crocheron, 
remarried,  and  by  his  second  wife  had  three  children,  and  died  intestate 
in  April,  1870,  leaving  him  surviving  his  said  three  children — ^Frederick, 
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a  son;  Edmund,  a  son;  and  Carrie,  a  daughter.  His  second  wife, 
Ann  Eliza  Crocheron,  died  December  4,  1880.  Said  daughter,  Carrie, 
married  the  plaintiff  July  8,  1876,  and  died  intestate  June  18,  1879, 
leaving  her  surviving  her  husband,  the  plaintiff,  and  Harold  C.  Schenck, 
their  son  and  only  heir  at  law.  Said  son,  Harold  C.  Schenck,  died  an  in- 
fant, intestate  JiUy  26, 1879,  leaving  him  surviving  his  father,  the  plain- 
tiff, his  only  heir  at  law.  Upon  the  death  of  Mary  Egbert,  therefore,  her 
husband,  Abraham  Egbert,  became  entitled  by  the  curtesy  to  a  hfe 
estate  in  said  premises,  and  subject  to  such  life  estate  the  fee  descend- 
ed to  her  said  two  children,  Abraham  William  Egbert  and  Eliza  Jane 
Egbert.  The  undivided  one-half  interest  in  remainder  which  descend- 
ed to  Eliza  Jane  Egbert  (afterward  Crocheron),  unless  conveyed  by 
her  in  her  lifetime,  passed  on  her  death  to  her  son,  Abraham  W.  Croch- 
eron, and  upon  his  death  to  his  father,  Edmund  Crocheron,  and  upon 
the  father's  death  (subject  to  the  dower  of  the  widow,  Ann  E.  Croch- 
eron, since  deceased)  to  his  three  children,  Edmund,  Frederick,  and  Car- 
rie, and  the  share  of  said  Carrie  therein,  upon  her  death,  passed  to 
her  son,  Harold  Schenck,  and  upon  his  death  to  his  father,  the  plain- 
tiff, who  thus  became  seised  of  one  equal  undivided  one-sixth  of  said 
premises. 

Abraham  Egbert,  the  husband  of  Mary  Egbert,  who,  upon  her  death 
in  1828,  became  by  curtesy  a  life  tenant  in  tiie  whole  of  said  premises, 
died  in  1866.  Abraham  William  Egbert,  his  son,  entered  into  posses- 
sion of  the  whole  of  said  premises  prior  to  1860,  and  remained  m  pos- 
session of  the  same  up  to  the  time  of  his  death  in  1902,  and  his  title 
is  now  vested  in  the  defendants.  By  deed  dated  July  14,  1845,  recorded 
in  the  office  of  the  register  of  the  county  of  New  York,  in  Liber  466 
of  Conveyances,  pa^e  141,  July  24,  1846,  put  in  evidence  by  de- 
fendant, Abraham  Egbert,  the  life  tenant,  together  with  Emeline,  his 
second  wife,  granted,  conveyed,  and  confirmed  to  Abraham  William 
Egbert,  his  son,  the  premises  in  question.  This  is  in  form  a  bargain 
and  sale  deed,  and  expresses  a  consideration  of  one  dollar.  It  de- 
scribes the  premises  conveyed  as  No.  248  Division  street,  the  proper 
number  at  that  time,  but  erroneously  described  the  name  of  the  owner 
of  the  land  by  which  the  same  were  bounded.  The  defendant  further 
put  in  evidence  a  deed  dated  July  14,  1816,  but  not  recorded  until 
June  23,  1903,  made  by  said  Abraham  Egbert  and  Emeline,  his  wife, 
to  said  Abraham  William  Egbert,  which  for  the  expressed  considera- 
tion of  $1  granted,  bargained,  and  sold  the  premises  in  question  by 
a  correct  description.  Both  these  deeds  purported  to  convey  the  entire 
premises.  Just  when  the  grantee  entered  into  possession  of  the  prem- 
ises does  not  appear ;  but  Stephen  B.  Brooker,  a  witness  called  by  the 
defendant,  testified  that  from  a  period  prior  to  the  year  1860  he  had  col- 
lected the  entire  rents  of  the  premises  and  paid  them  over  to  Abraham 
W.  Egbert,  the  grantee  in  said  deeds,  up  to  the  time  of  his  death  in 
1901,  and  thereafter  to  his  son,  Lincoln  Egbert,  for  about  a  year,  and 
thereafter  to  the  defendant  Ida  Egbert.  The  life  tenancy  of  Abrjiham 
Egbert  ended  with  his  death  in  1866,  and  from  that  date  down  to  the 
present  time  the  defendant  Egbert  and  her  predecessors  in  interest  have 
been  in  possession  of  the  entire  premises,  collected  the  entire  rents. 
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made  leases  to  tenants  from  time  to  time,  and  have  never  accounted 
to  the  plaintiff  for  any  part  thereof,  and  as  appears  by  the  evidence  the 
plaintiff  never  knew  that  he  had  a  possible  claim  to  the  property  until 
a  short  time  before  the  commencement  of  the  action  in  1904.  If  the 
<leeds  aforesaid  are  sufficient  paper  title  upon  which  to  base  a  claim  of 
title  to  the  whole  premises  hostile  and  adverse  to  the  rights  of  every 
other  person,  the  possession  of  the  defendant  and  her  predecessors 
under  them  was  quite  sufficient  to  defeat  the  plaintiff's  claim. 

The  plaintiff  contends,  however,  that  by  the  deeds  aforesaid  Abraham 
Egbert,  who,  so  far  as  the  record  showed,  owned  only  a  life  interest, 
granted  only  what  he  owned,  and  vested  in  his  son,  Abraham  W. 
Egbert,  who  was  a  remainderman  in  an  undivided  one-half  in  fee, 
only  the  grantor's  life  interest,  and  that  the  continued  possession  of 
Abraham  W.  Egbert  after  his  father's  death  was  as  remainderman  in 
the  said  one-half,  and  that  such  possession  was  not  of  itself  evidence 
of  a  claim  of  title  adverse  or  hostile  to  the  rights  of  his  co-tenants. 
Summarizing  the  evidence  appearing  either  by  admission  of  counsel 
or  by  the  testimony  of  witnesses,  we  have  the  following  facts,  to  wit : 
That  Mary  Egbert  died  intestate,  seised  in  fee  of  the  entire  premises, 
in  the  year  1828,  leaving  her  husband,  Abraham  Egbert,  tenant  by 
the  curtesy,  and  his  two  children,  Abraham  William  Egbert  and  Eliza 
Jane  Egbert,  as  equal  tenants  in  common  in  the  remainder  in  fee; 
that  Abraham  Egbert,  the  life  tenant,  executed  and  delivered  in  1845 
to  the  son,  a  remainderman,  two  bargain  and  sale  deeds  of  the  entire 
premises;  that  said  Abraham  W.  ^bert  entered  into  possession  of 
the  premises  and  received  the  rents  prior  to  the  year  1860;  that  the 
life  tenant  died  in  the  year  1866,  and  said  Abraham  W.  Egbert  a>n- 
tinued  in  possession  of  the  premises  and  collected  and  retained  the 
entire  rents  until  his  death  in  1901,  and  that  thereafter  his  heirs  con- 
tinued in  such  possession  and  received  and  retained  the  entire  rents 
up  to  the  present  time ;  that  in  the  meantime  leases  had  been  made  at 
various  times  by  the  said  Abraham  W.  Egbert,  and  about  October, 
1897,  he  leased  the  entire  premises  in  conjunction  with  adjoining  prop- 
erty for  a  period  of  21  years,  with  right  to  renewal,  and  permitted  the 
demolition  of  the  old  buildings  and  the  erection  of  a  substantial 
structure  upon  this  site;  that  the  interest  claimed  by  the  plaintiff  is 
deduced  from  Eliza  Jane  Egbert,  the  daughter  of  Mary  Egbert,  and 
was  vested  at  the  time  of  the  death  of  the  life  tenant  in  1866  in  Edward 
Crocheron;  and  that  the  interest  claimed  by  the  plaintiff  became 
vested  in  him  in  1879.  There  is  no  evidence  in  the  case  that  any 
claim  to  an  interest  in  the  property  was  ever  made  by  any  person 
through  whom  the  plaintiff  claims  his  title,  except  that  John  Schreyer, 
a  witness,  testified  that  in  1897,  when  the  lessee  desired  to  procure 
from  him  a  mortgage  loan  oa  the  building  about  to  be  constructed, 
he  told  the  witness  tiiat  a  man  named  Crocheron  had  told  him  that  his 
wife  had  a  claim  in  one  of  the  lots,  and  that  he  (Crocheron)  had  gone 
to  Mr.  Egbert  and  wanted  his  wife's  share,  but  he  could  not  get  any 
satisfaction.  The  witness  stated  that  before  he  made  the  loan  he 
consulted  his  lawyer,  who  advised  him  that  as  the  claim  was  made 
over  30  years  before  that  time  it  was  outlawed,  and  it  appears  from 
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the  evidence  that  plaintiff  was  unconscious  of  having  any  interest 
therein  until  a  short  time  before  the  commencement  of  this  action, 
or  about  the  year  1904.  Inasmudi  as  it  appears  that  Abraham  Egbert 
owned  only  a  life  interest  at  the  time  the  deeds  were  given,  and  as  the 
deeds  were  without  covenants  or  warranty  and  were  in  proper  and 
apt  form  for  the  purpose,  it  must  be  held  that  he  conveyed  by  them  to 
his  son,  Abraham  W.  Egbert,  only  his  life  estate,  and,  as  the  grantee's 
right  to  exclusive  possession  could  not  be  questioned  during  the  con- 
tinuance of  said  life  estate,  such  possession  cannot  be  made  a  basis  for 
a  claim  of  adverse  possession  until  the  death  of  the  life  tenant  in  1866. 
The  question  now  to  be  decided  is  whether  the  possession  of  Abra- 
ham W.  Egbert,  commencing  then  as  a  tenant  in  common  and  con- 
tinued for  the  period  and  in  the  manner  above  stated,  ripened  into  an 
adverse  possession  and  amoimted  to  an  ouster  of  his  co-tenants,  and 
made  his  possession  no  longer  theirs,  but  solely  "his  as  a  separate  and 
hostile  owner.  It  is  undoubtedly  true  that  the  possession  of  one  ten- 
ant in  common  is  ordinarily  accepted  to  be  consistent  with  the  rights 
of  his  co-tenants ;  but  it  is  likewise  true  that  the  plea  of  adverse  pos- 
session is  available  to  a  tenant  in  common  in  a  proper  case  against  his 
co-tenants,  the  only  difference  being  in  the  fact  that  stronger  evidence 
is  required  to  sustain  the  plea  of  a  tenant  in  conunon  than  that  of  a 
stranger.  1  have  made  an  exhaustive  examination  of  the  very 
numerous  cases  where  the  question  of  adverse  possession  was  involved 
and  decided,  but  have  been  unable  to  find  a  single  case  which  can  be 
said  to  be  on  all  fours  with  the  case  at  bar.  In  Culver  v.  Rhodes,  87 
N.  Y.  348,  Finch,  J.,  in  an  exhaustive  opinion  holding  against  the 
sufficiency  of  the  plea  in  that  case,  says : 

"We  are  tbua  led  to  consider  the  reason  and  Jnatlce  of  rule,  which  diould 
measure  the  adverse  poBBesslon  necessary  to  effect  the  ouster  of  a  co-tenant 
Assuredly  It  should  be  one  which  requires  notice  In  fact  to  the  co-tenant,  or  un- 
equivocal acts,  BO  openly  and  public,  that  notice  may  be  presumed  of  the  as- 
sault upon  his  title,  and  the  Invasion  of  his  rights.  The  adverse  possession 
sets  running  a  limitation,  which  in  the  end  may  operate  as  a  bar.  It  does  so 
only  upon  the  theory  that  the  party  disseised  has  slept  upon  bis  rights,  and  by 
silence  and  Inaction  has  waived  them.  The  rule  is  just  if  the  ouster  or  ad- 
verse possession  Is  brought  home  to  the  knowledge  of  the  owner,  or  is  of  such 
definite  and  hostile  and  public  character  that  such  knowledge  may  be  fairly 
presumed ;  but  It  is  unjust  and  unreasonable  if  enforced  without  such  limita- 
tion. *  *  *  If  no  explicit  notice  Is  given  to  the  co-tenant  of  the  denial 
of  his  right,  the  occupant  must  make  his  possession  so  visibly  hostile  and 
notorious,  and  so  apparently  exclusive  and  adverse,  as  to  justify  an  inference 
of  knowledge  on  the  part  of  the  tenant  sought  to  be  ousted,  and  of  laches 
if  he  fails  to  discover  and  assert  his  rights." 

An  analysis  of  the  various  cases  indicated  that  the  possession  must 
be  unequivocal,  and  that  the  acts  of  the  one  in  possession  must  be  such 
as  to  apprise  a  co-tenant  that  his  rights  are  invaded.  Had  the  prem- 
ises simply  been  occupied  by  Abraham  W.  Egbert  himself,  such  oc- 
cupation might  be  construed  as  an  exercise  of  his  own  right  simply, 
and  not  hostile  to  his  co-tenant,  as  it  might  be  contended  that  he  had 
a  right  as  a  tenant  in  common  to  so  occupy ;  but  when  it  is  considered 
that  the  premises  were  during  the  entire  period  rent-producing,  and 
that  the  entire  rents  were  received  and  appropriated  by  him  ever 
oince  the  death  of  the  life  tenant  in  the  year  1866,  can  it  be  said  that 
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such  appropriation  was  not  in  hostility  to  all  other  claims,  or  that  it 
did  not  constitute  sufficient  notice  to  the  co-tenants  that  their  rights 
were  invaded,  nor  justify  an  inference  of  knowledge  on  the  part  of  the 
tenants  sought  to  be  ousted  and  of  laches  if  they  failed  to  discover 
and  assert  their  rights?  When  the  life  estate  of  Abraham  %bert 
ended  in  1866,  Edward  Crocheron  was  entitled  to  take  or  demand  pos- 
session of  his  interest  or  his  share  of  the  rents,  and  the  statute  then 
commenced  to  run.  It  does  not  appear  that  he  was  under  any  disa- 
bility. At  all  events,  in  1879,  when  plaintiff's  interest  accrued  to  him, 
he  was  of  full  age  and  under  no  disability.  Exclusive  possession  of 
the  premises  and  of  the  rents  and  profits  thereof  was  maintained  by 
the  defendants  and  iheir  predecessors  continuously  since  1866.  The 
exclusive  receipt  of  the  rents  and  their  retention  was  sufficient  evi- 
dence of  a  declaration  of  a  hostile  holding  by  the  one  in  possession, 
and,  having  continued  for  a  period  much  longer  than  that  required 
by  the  statute,  the  defendants  are  entitled  to  judgment. 
Judgment  for  defendants  accordingly. 


8GHNE2IDER  v.  SOHNSIDHR. 
(Supreme  Court,  Appellate  Division-,  First  Department    December  20,  1907.) 

1.  QnT— IHTKB  Vivos— EI.EMKNTS. 

To  constitute  a  valid  gift  Inter  vivos,  there  must  be  on  the  part  of  tbe 
donor  an  Intent  to  give,  delivery  of  the  thing  given  to  or  for  the  donee 
pursuant  to  such  Intent,  and  an  acceptance  by  the  donee. 

[Ed.  Note. — For  casee  In  point,  see  Gent  Dig.  vol.  24,  Gifts,  |  3.] 

2.  Sake— BcBDsn  of  Pboof. 

Where,  In  a  suit  to  recover  a  bank  deposit,  defendant  set  up  a  counter- 
claim alleging  a  gift  of  one-half  of  the  deposit,  the  burden  was  on  her 
to  establish  all  the  essentials  of  a  completed  gift  In  pnese&tl  by  a  pr^[»on- 
derance  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  24,  QiftB,  f  81.] 

8.  Husband  akd  Wifb— Guts. 

Opening  a  bank  account  in  tbe  Joint  names  of  husband  and  wife,  with 
a  direction  to  "pay  to  either  or  the  survivor  of  either,"  did  not  of  itself 
establish  a  gift  of  one-half  of  the  deposit  by  tbe  husband  to  the  wife. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  26,  Husband  and 
Wife,  {{  253,  254.] 

4.  Sams— BxuNQUiSHUBNT  ow  Oontboi.. 

Where  a  husband,  after  marriage,  went  to  a  bank  in  which  he  had  a 
deposit  and  changed  the  account  into  the  Joint  names  of  himself  and 
wife,  with  directions  to  pay  to  either  or  the  survivor  of  either,  and  the 
wife  subsequently  notified  the  bank  not  to  permit  the  husband  to  with- 
draw any  part  of  the  deposit  without  her  Joining,  there  waa  no  relin- 
quishment of  control  by  the  husband  such  as  to  establish  a  gift  inter  vivos 
by  the  husband  to  the  wife  of  one-half  of  the  deposit 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  26,  Husband  and 
Wife,  §  251.] 

Appeal  from  Special  Term. 

Action  by  Gottfried  Schneider  against  the  Citizens'  Savings  Bank  to 
recover  a  deposit,  in  which  Anna  M.  Schneider  was  interpleaded  and 
set  up  a  counter  claim  as  to  part  of  the  deposit    From  a  judgment  in 
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favor  of  said  defendant  Anna  M.  Schneider,  plaintiff  appeals.    Revers- 
ed, and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Charles  P.  Hallock,  for  appellant 

William  J.  Barr,  of  counsel  (Henry  W.  Pollock,  on  the  brief),  for 
respondent. 

CLARKE,  J.  This  action  was  brought  to  recover  a  savings  bank 
deposit  in  the  Citizens'  Savings  Bank.  The  bank  interpleaded  the  de- 
fendant, and  holds  the  money  subject  to  the  final  determination  of  the 
action.  The  complaint  alleges  that  plaintiff  is  the  owner  of  the  depos- 
it, and  demands  judgment  for  the  recovery  thereof.  The  answer  de- 
nies that  plaintiff  is  the  owner  of  the  deposit,  and  sets  forth  a  counter- 
claim that  the  defendant  became  the  owner  of  one-half  of  said  fund  by 
a  gift  thereof  from  plaintiff  pursuant  to  an  antenuptial  agreement,  and 
demands  judgment  for  one-half  of  said  deposit.  The  reply  denies  the 
gift  or  the  antenuptial  promise,  and  pleads  the  statute  of  frauds  as  a 
ter  thereof. 

Plaintiff  is  a  machinist  The  defendant  is  his  second  wife,  whom  he 
married  in  November,  1905.  Prior  to  said  marriage,  and  during  the 
life  of  his  first  wife,  he  had  on  deposit  in  the  Citizens*  Savings  Bank 
about  $2,800  and  in  the  German  Savings  Bank  about  $2,900.  These 
sums  I'epresented  the  savings  of  20  years.  During  the  lifetime  of  his 
first  wife,  who  died  April  13,  1904,  these  accounts  had  stood  in  the 
names  of  the  plaintiff  and  his  first  wife,  as  joint  accounts,  and  at  her 
decease  came  to  the  plaintiff  as  survivor,  and  it  is  conceded  that  there- 
after, and  up  to  the  time  of  the  transaction  hereafter  to  be  considered, 
the  account  here  under  consideration  had  been  deposited  by  and  be- 
longed exclusively  to  the  plaintiff.  On  January  11,  1906,  about  two 
months  after  the  marriage  of  the  parties,  plaintiff  and  defendant  went 
to  the  bank  and  had  his  account,  which  then  stood  in  his  own  name  and 
that  of  his  former  wife,  transferred  to  a  new  book  account,  which  new 
account  was  opened  in  the  name  of  "Gottfried  or  Anna  M.  Schneider 
pay  to  either  or  the  survivor  of  either." 

The  plaintiff  testified:  That,  before  going  to  the  bank,  "I  told  her 
we  were  going  down  to  the  bank,  and  I  am  putting  her  name  in  the 
bank  book,  so  that  in  case  I  am  sick  or  dead,  or  anything  happen  to 
me,  that  she  can  draw  the  money  without  any  trouble."  That,  in  the 
presence  of  his  wife,  he  said  to  the  cashier :  "  'I  want  to  have  my 
wife's  name  on  this.  *  *  *  l  want  her  name  in  the  book,  so  that  in 
any  case  anything  happens  to  me,  or  sickness  or  accident,  or  if  I  die, 
then  she  could  draw  the  money  without  any  trouble.'  That  was  all  the 
talk  we  had  in  the  bank."  The  bank  book  was  then  taken  to  their 
home  and  put  in  a  locked  tin  box  belonging  to  the  plaintiff,  which  had 
theretofore  been  used,  and  continued  to  be  used,  as  a  depository  for 
this  and  other  bank  books,  plaintiff's  business  papers,  the  will  of  his 
first  wife,  and  the  like  things.  The  key  of  said  box  was  on  the  dresser 
in  their  apartment  until  the  plaintiff  took  personal  possession  of  it,  and 
put  it  in  his  pocket  a  few  days  prior  to  July  30, 1906.    On  said  day  the 
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defendant,  for  some  reason  not  disclosed  in  the  record,  left  him. 
They  have  not  since  said  date  lived  together.  On  the  19th  of  July, 
1906,  she  caused  the  following  notice  to  be  served  upon  the  bank : 

"I  beg  to  notUy  you  that  account  in  your  bank,  represaited  by  bank  book 
No.  291,341,  In  which  there  is  a  balance  <tf  $2,800.86  and  interest,  which  ac- 
<x>unt  stands  in  the  name  of  my  husband,  Gottfried  Schneider  and  myself. 
Anna  M.  Schneider,  is  not  to  be  drawn  on  bf  my  husband  without  my  joining 
in  the  withdrawal  of  any  sum  wbatsoever." 

Between  the  11th  of  January,  1906,  when  the-  transfer  of  the  ac- 
count was  made,  and  the  20th  day  of  July,  when  she  left  the  plaintiff, 
the  defendant  had  not  drawn  any  money  from  the  bank  upon  this  ac- 
count.   Upon  the  trial  counsel  for  the  defendant  stated : 

"We  realize  that  under  the  decisions  the  form  of  this  d^osit  on  the  face 
of  the  book  would  indicate  survivorship ;  but  we  rest  upon  an  oral  agreement 
to  execute  a  gift,  and  that  gift  was  executed  and  was  represented  to  be  ex- 
ecuted, and  then  that  the  transfer  was  made  in  the  bank,  but  we  limit  onr 
demand  to  half  because  that  was  all  that  was  promised ;.  that  the  plaintiff 
made  a  gift  of  one-lialf  of  his  interest  in  these  moneys  to  tlie  defendant  on 
that  day,  though  he  adopted  a  form  which  would  warrant  her  in  taking  the 
whole  of  this  if  she 'bad  drawn  them  out  at  the  same  time.  It  is  our  conten- 
tion tliat  pursuant  to  an  earlier  promise  in  the  days  of  their  courtship  be 
gave  her  half  of  these  moneys." 

The  defendant  testified,  in  substance :  That  prior  to  the  marriage  the 
plaintiff  had  told  her  how  much  money  he  had  and  he  had  said  to  her: 

"7ou  know  this  is  going  to  be  half  and  half;  half  to  you  and  half  to  me. 
This  belongs  to  you,  half  of  this  money." 

That  at  the  bank,  after  the  new  bode  was  handed  out  by  the  officer 
of  the  bank,  the  plaintiff  said : 

"Now  I  fixed  it  up.  Half  of  that  belongs  to  you.  This  belongs  to  yon  jast 
as  much  as  to  me." 

Upon  cross-examination  she  was  asked  whether  she  promised  to 
marry  him  just  because  he  spoke  to  her  about  this  money,  and  she  an- 
swered : 

"No ;  I  did  not  promise  to  marry  him  because  he  spoke  to  me  about  this 
money.  That  was  not  my  reason  for  promising  to  marry  him.  I  thotight  I 
was  getting  a  good  husband.  That  was  my  reason.  I  bad  some  affection  for 
him  at  that  time.  I  had  as  much  affection  for  Mr.  Schneider  as  I  have  for 
any  man  in  this  world.  I  did  not  marry  him  because  he  spoke  to  me  about 
the  money." 

She  also  testified  that,  when  they  went  down  to  the  Bank  in  Januar>-. 
he  said: 

"Anna,  I  promised  you  that  when  I  went  In  it  I  dont  want  to  lose  a 
day's  time.  We  will  go  down  and  have  that  money  put  in  your  nam&  I 
promised  you  that  before,  and  you  shall  have  It  half  and  half." 

She  testified  that  she  knew  the  account  was  made  out  in  his  name 
as  well  as  her  own ;  that  he  could  draw  all  the  money  at  any  time,  and 
that  she  never  asked  him  to  put  half  of  the  money  in  her  separate 
name.  The  plaintiff  denied  that  he  had  ever  told  his  wife  that  he  would 
give  her  any  part  of  the  money,  or  that  he  had  ever  said,  "Now,  half 
of  the  money  is  yours." 


Digitized  by 


Google 


Sup.  Ct.)  SCHNEIDEB  T.  SCHNEIDEB.  795 

The  determination  of  this  controversy  depends  upon  the  question 
whether  the  facts  sustain  a  completed  gift  in  praesenti  inter  vivos  by 
the  plaintiff  to  the  defendant  of  one-half  of  his  own  money  represented 
by  this  savings  bank  account.  ■«'^t  being  conceded  that  the  whole  amount 
in  bank  was  originally  the  exclusive  property  of  the  plaintiffir  and  the 
defendant  having  alleged  by  way  of  counterclaim  a  gift  of  one-half 
thereof  to  her,  the  burden  was  cast  upon  her  of  establishing  by  a  pre- 
ponderance of  evidence  all  the  essentials  of  a  completed  gift  in  prae- 
senti. The  elements  necessary  to  constitute  a  valid  gift  are  well  under- 
stood, and  are  not  the  subject  of  dispute.  There  must  be  on  the  part 
of  the  donor  an  intent  to  give  and  a  delivery  of  the  thing  given  to 
or  for  the  donee,  in  pursuance  of  such  intent,  and  on  the  part  of  the 
donee  acceptance.  Beaver  v.  Beaver,  117  N,  Y.  421,  22  N.  E.  940,  6 
L.  R.  A.  403,  15  Am.  St  Rep.  631.  The  mere  fact  of  the  opening  of 
the  account  in  their  joint  names  "pay  to  either  or  the  survivor  of  ei- 
ther" did  not  in  and  of  itself  establish  any  such  gift.  Exclusive  con- 
trol was  not  given  to  the  defendant  by  the  manner  of  opening  this  ac- 
count over  one-half  thereof,  or  any  part  thereof,  for  the  plaintiff  there- 
under retained  the  right  to  draw  every  dollar  of  the  fund,  and  use  it 
for  his  own  purposes. 

In  the  Matter  of  Bolin,  136  N.  Y.  177,  32  N.  E.  626,  Judge  Gray 
said: 

"That  the  moneys  were  deposited  to  the  account  of  Julia  Cody  or  daughter 
Bridget  BoIIn  Is  not  a  fact  upon  which  any  inference  of  a  transfer  or  of  a 
gift  arises.  In  the  absence  of  other  evidence,  these  transactions  simply 
eyideoced  a  purpose  of  the  depositor  of  the  money  that  they  should  be  drawn 
oat  by  either  of  the  persons  named.  The  only  presumption  would  be  that 
tbe  dqjwsitorB  so  arranged  for  the  purposes  of  conyenlence." 

The  case  of  Slee  v.  Kings  County  Savings  Institution,  78  App.  Div. 
o34,  79  N.  Y.  Supp.  630,  was  an  action  brought  to  recover  a  sum  of 
money  deposited  with  a  savings  bank  and  claimed  by  both  the  plain- 
tiff and  his  wife,  the  money  having  originally  belonged  to  the  plaintiff 
and  deposited  in  their  joint  names,  "eimer  to  draw."  In  that  case  the 
bank  book  was  placed  by  the  husband  in  a  tin  box  for  which  he  for  a 
time  kept  the  two  keys,  but  finally  gave  one  to  his  wife  in  order  to  en- 
able her  to  pay  bills.  He  also  made  out  and  signed  a  written  state- 
ment, in  which  he  promised  that  he  would  lay  no  claim  to  the  money 
and  asserted  that  it  belonged  exclusively  to  her,  but  he  never  delivered 
the  statement  She  found  it,  and  refused  to  return  it  on  demand.  The 
court  sustained  a  judgment  for  the  husband,  stating  that: 

"Tbe  facts  did  not  justify  the  claim  on  the  appellant's  part  of  a  consummat- 
ed gift  The  deposit  for  the  purpose  alleged  by  the  plaintiff,  with  retention 
by  him  of  custody  of  the  bank  book,  did  not  operate  to  transfer  title  to  the 
money,  and  the  subsequent  taking  of  tiie  bank  book  by  the  api)ellant  could  not 
acc(»nplish  such  a  transfer." 

In  Wood  V.  Zornstoff,  69  App.  Div.  538,  69  N.  Y.  Supp.  241,  the 
court  said  of  a  joint  account: 

"It  may  have  been  placed  In  the  names  of  the  two  either  to  insure  title  in 
the  survivor  or  as  a  matter  of  convenience  for  this  father  In  his  advanced 
years  to  enable  his  daughter  to  transact  the  business  for  him." 
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This  court  said  in  Bowron  v.  De  Selding,  105  App.  Div.  600,  94  N. 
Y.  Supp.  292: 

"There  is  no  doubt  about  tbe  law  as  to  what  is  necessary  to  constitute  • 
valid  gift  inter  vivos.  It  is  a  delivery  by  the  donor  of  the  subject  of  the  gift 
with  intent  to  at  once  vest  title  to  the  thing  given  in  tbe  donea" 

It  has  been  held  that  whoever  alleges  a  gift  must  establish  it  by 
satisfactory  proof.  Where  the  matter  is  left  in  doubt,  upon  the  whole 
case,  the  case  must  fail.  Matter  of  Rogers,  10  App.  Div.  593,  42  X. 
Y.  Supp.  133 ;  Bray  v.  O'Rourke,  89  App.  Div.  400,  86  N.  Y.  Supp. 
907.  "An  absolute  gift  requires  a  renunciation  by  the  donor  and  an  ac- 
quisition by  the  donee  of  all  interest  in  and  title  to  the  subject  of  the 
gift."    Curry  v.  Powers,  70  N.  Y.  212,  26  Am.  Rep.  577, 

It  follows  that  the  manner  in  which  the  account  was  opened  upon 
the  face  thereof  furnishes  no  support  for  the  conclusion  of  a  completed 
gift  inter  vivos  of  one-half  of  tiie  account.  Exclusive  control  thereof 
was  not  lost  by  the  plaintiff,  nor  acquired  by  the  defendant,  and  the  in- 
ference from  the  account,  pointed  out  by  the  cases,  is  entirely  borne  out 
by  the  testimony  of  the  plaintiff  that  it  was  so  opened  to  permit  the 
defendant  to  draw  from  said  account  in  case  of  necessity  or  sickness, 
and  to  vest  her  with  the  title  to  the  same  upon  plaintiff's  death.  Her 
own  claim  finds  no  support  in  the  notice  which  she  served  upon  the 
bank,  for  therein  she  asserted  title  to  the  whole  account  in  contradic- 
tion to  her  present  position  that  she  was  entitled  to  only  one-half. 
Nor  is  it  supported  by  her  conduct,  because,  if  her  testimony  is  true 
that  her  husband  had  promised  her  one-half  the  amount,  there  would 
have  been  no  difficulty  when  the  transfer  of  the  account  was  made  to 
have  had  an  account  opened  in  her  own  name  for  one-half  thereof, 
which  would  have  furnished  conclusive  proof  of  a  gift  thereof  to  her, 
if  it  had  been  coupled  with  a  deliverj'  of  the  bank  book  and  exclusive 
dominion  tiiereof  by  her. 

We  do  not  tliinfe  that  respondent's  testimony  as  to  her  prenuptial 
talk  with  the  plaintiff  aids  her.  She  distinctly  repudiated  the  sugges- 
tion that  she  entered  into  the  marriage  upon  the  inducement  of  any 
such  promise.  Nor  does  she  now  stand  upon  the  enforcement  of  a 
contract  made  in  consideration  of  marriage,  for  such  contract  is  re- 
quired to  be'  in  writing  by  the  statute  of  frauds ;  but  she  offers  the  evi- 
dence as  bearing  upon  the  intent  with  which  the  account  was  opened 
in  support  of  her  claim  of  a  completed  gift. 

Upon  the  whole  case,  we  are  satisfied  that  the  evidence  does  not  sus- 
tain the  judgment,  and  it  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(56  Misc.  Rep.  618.) 

SCHWARTZ  et  al.  V.  HIRSCH  et  al. 

(Snpreme  Court,  Ai^)ellate  Term.    December  20,  1907.) 

1.   SAUBS— CONSTBtrCTION  OF  CONTRiOT— ENTTBE   CONTBAOT. 

The  mere  fact  that  a  contract  for  a  bill  of  goods  calls  for  their  deliTetr 
in  several  installments  does  not  render  the  contract  sparable,  so  tbat 
there  can  be  no  recovery  of  tbe  price  before  the  whole  qnantiiy  ccmtract- 
ed  for  is  delivered. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  43,  Sales,  {{  171-1791 
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2L   SAHK— USK  BT  PnnOHASBB  07  AlXOTMBKT  BCIOU  EltTIU  DUJVKBT. 

Wbere  a  bill  of  goods  Is  purcbaaed  by  sample,  delivery  to  be  made  In 
tbree  allotments,  tbe  buyers  have  a  right  to  receive  and  use  tlie  flrat  al- 
lotment without  waiting  to  see  whether  the  sellers  will  fulfill  their  con- 
tract by  delivering  the  residue,  and  by  doing  so  they  do  not  become  liable 
for  the  price  of  tbat  allotment,  regardless  of  wbetber  or  not  the  sellers 
fulfill  tbeir  contract 

8.  AocoBD  AND   SAnsFAonoN— Disputed   CLAiifs— Aookftauck  of  Past   or 
Claiv. 

Defendants  purchased  goods  from  plaintiffs  by  sample,  delivery  to  be 
made  in  three  allotments.  The  first  allotment  was  received  nud  used; 
but  defendants,  claiming  that  the  goods  were  defective,  refused  to  re- 
ceive the  other  allotments,  and  sent  a  chedc  for  tbe  amount  due  on  the 
first  allotment,  which  was  to  be  in  full  satisfaction  and  settlement  of  all 
claims  by  them  and  of  all  disputes  and  matters  between  plaintifCs  and 
defendants,  and  returned  the  rest  of  tbe  goods  that  had  been  delivered. 
Plaintiffs  accepted  the  check  and  credited  the  amount  on  defendants'  ac- 
count as  part  payment.  Held,  tbat  there  was  a  genuine  and  unquestioned 
dispute  between  the  iiartles,  and  hence  the  acceptance  and  retention  of 
tbe  check  constituted  a  complete  accord  and  satisfaction,  since  the  accept- 
ance of  the  check  involved  the  acceptance  of  tbe  conditions  Imposed. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  1,  Accord  and  Satis- 
faction. SS  66-8S.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh  Dis- 
trict. 

Action  bv  Mendel  Schwartz  and  others  against  Joseph  Hirsch  and  an- 
other. Judgment  for  plaintiffs,  and  defendants  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Wentworth,  Lowenstein  &  Stern  (Edwin  F.  Stem,  of  counsel);  for 
appellants. 

Morrison  &  Schiff  (Jacob  R.  Schiff,  of  counsel),  for  respondents. 

McCALL,  J.  I  do  not  see,  unless  we  are  to  reject  the  rulings  of  our 
appellate  courts,  but  that  an  absolute  case  of  accord  and  satisfaction 
has  been  demonstrated  irf  the  proof  submitted  upon  the  trial  of  this 
case.  The  learned  trial  justice,  in  disposing  of  the  issues,  seems  to 
have  been  controlled  by  the  idea  that  the  claim  was  a  liquidated  one, 
the  amount  due  certain,  and  the  check  sent  represented  an  amount  that 
would  have  to  be  paid  in  any  event,  as  concededly  the  defendants  had 
received,  retained,  and  used  the  merchandise  forwarded  at  least  up  to 
a  value  equivalent  to  the  sum  so  paid,  and  under  such  conditions  the 
claim  of  accord  and  satisfaction  was  not  tenable. 

The  facts  may  be  practically  taken  as  conceded.  The  defendants 
purchased  from  the  plaintiffs  a  certain  bill  of  merchandise,  predicating 
the  same  upon  a  sample  submitted  by  a  traveling  salesman.  The  de- 
livery of  the  goods  was  to  be  made  in  three  separate  allotments,  and  the 
first  allotment,  representing  a  value  of  about  $39,  was  received,  used, 
and  partially  disposed  of  by  the  defendants.  Under  the  claim  of  the 
defendants  that  the  goods  were  defective  in  the  material  used  or  manu- 
facture thereof,  the  defendants  refused  to  receive  any  but  the  first  al- 
lotment, returning  the  rest  to  the  plaintiffs,  and  inclosing  a  check  for 
$35.10  in  payment ;  the  said  amount  representing  the  value  of  the  first 
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allotment  less  a  sum  allowed  the  defendants  under  some  custom  of  thr 
trade  for  commissions.  This  chedc  was  on  an  Oklahoma  bank,  and 
was  returned  to  defendants  in  a  letter  dated  December  14,  1905. 
Thereafter,  and  on  February  7,  1906,  the  defendants  wrote  a  letter  to 
the  plaintiffs,  inclosing  a  check  cm  the  Citizens'  National  Bank  of  New 
York  for  the  same  amount,  payable  to  the  plaintiffs,  and  by  the  terms 
of  the  letter  the  defendants  notified  the  plaintiffs  that  the  check  was  for- 
warded in  full  satisfaction  and  settlement  of  all  claims  by  the  plaintiffs, 
and  in  settlement  of  all  disputes  and  matters  between  the  plaintiffs  and 
defendants;  and  this  check  the  plaintiffs  retained,  indorsed,  and  col- 
lected the  amount  the  payment  of  which  it  provided  for.  It  is  true  that 
the  plaintiffs  immediately  wrote  to  defendants,  acknowledging  the  re- 
ceipt of  the  check  and  that  they  intended  to  credit  it  on  full  account, 
and  demanded  payment  of  balance  due.  Now  what  does  such  a  state 
of  facts  show  ? 

First.  Unquestionably  that  the  contract  was  an  entire  one,  even 
though  the  delivery  of  the  goods  was  by  installment,  and  no  right  of  ac- 
tion accrues,  nor  can  a  recovery  be  had,  until  the  whole  quantity  con- 
tracted for  is  delivered  (Nightingale  v.  Eiseman,  121  N.  Y.  288,  24  N. 
£.  475) ;  and  by  the  doctrine  announced  in  the  same  case  (60  Hun,  189, 
2  N.  Y.  Supp.  779)  these  defendants  had  a  right  to  receive  and  use  the 
first  allotment  without  waiting  to  see  whether  the  plaintiffs  would  ful- 
fill their  contract  by  delivering  the  residue.  So  that  it  will  be  observed 
that  it  was  erroneous  to  assume  that : 

"In  any  event,  the  defendants,  on  tbelr  own  showing,  were  liable  to  tbe 
plaintiffs  tor  $85.10." 

Secondly.  A  genuine  and  unquestioned  dispute  between  the  parties : 
and  under  such  circumstances  the  acceptance  and  retention  of  this 
check  constituted  a  complete  accord  and  satisfaction,  and  this,  too, 
whether  the  claim  is  to  be  regarded  as  liquidated  or  unliquidated.  Le 
Page  V.  Lalance  &  Grosjean  Mfg.  Co.,  98  App.  Div.  179,  90  N.  Y. 
Supp.  676.  The  situation  is  not  ameliorated  by  the  writing  of  the  let- 
ter of  February  15th  stating  the  amount  received  would  be  credited  to 
the  full  account,  and  demanding  payment  of  balance;  for  when  tiiat 
check  was  sent  in  full  payment,  etc.,  the  plaintiffs  either  had  to  accept 
under  the  conditions  imposed  or  return  it.  They  could  not  keep  it  and 
impose  other  conditions.  The  acceptance  of  the  money  involved  the 
acceptance  of  the  conditions.  Fuller  v  Kemp,  138  N.  Y.  231,  33  N. 
E.  1034,  20  L.  R.  A.  785 ;  Dunn  v.  Whalen,  120  App.  Div.  729,  105 
N.  Y.  Supp.  688;  Williams  v.  Bienenzucht  et  al.  (Sup.)  104  N.  Y. 
Supp.  438. 

For  the  reasons  thus  advanced,  this  judgment  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs,  to  appellant  to 
abide  the  event    All  concur. 
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(57  Misc.  Rep.  1.) 

In  re  JACKSON,  Attorney  General  (two  cases). 

(Supreme  Court,  Special  Term,  New  Tork  County.) 

MoHOPOLixa— Combination— Restraint  or  Tbadk. 

The  Donnelly  anti-trust  act  (Laws  1899,  p.  1514,  c.  690),  providing  (or 
the  prevention  of  monopolies  In  tbe  manufacture,  production  and  sale 
of  commodities,  and  for  the  punishment  of  such  monopolies,  does  not  ap- 
ply to  telegraph  companies ;  and  hence  an  order  directing  certain  persons 
as  officers  and  directors  of  the  ofFeudlng  telegraph  companies  to  appear 
before  a  referee  to  testify  regarding  contracts  between  them  as  a  prelim- 
inary to  the  Institution  of  an  action  under  said  law  will  be  set  aside^ 

Applications  by  William  S.  Jackson,  Attorney  General,  under  the 
Donnelly  anti-trust  act  (Laws  1899,  p.  1514,  c.  690),  directing  Clar- 
ance  H.  Mackey  and  others  to  appear  before  a  referee  for  examination. 
Motions  by  respondent  to  set  aside  ex  parte  orders  of  reference.  Mo- 
tions granted. 

William  S.  Jackson  (W.  A.  De  Ford,  of  counsel),  for  the  Attorney 
(ieneral. 

J.  H.  Fearons  (K.  D.  Estabrook  and  F.  R.  Stark,  of  counsel),  for 
Western  Union  Telegraph  Co. 

W.  D.  Coc^  (Thomas  Jcmes,  of  counsel),  for  Postal  Telegraph  & 
Cable  Co. 

HENDRICK,  J.  These  are  motions  to  vacate  and  set.  aside  orders 
of  reference  granted  ex  parte  in  these  proceedings  in  pursuance  of  an 
application  by  the  Attorney  (General,  under  chapter  690,  p.  1514,  Laws 
1899,  sometimes  called  the  "Donnelly  Anti-Trust  Act"  The  petition 
of  the  Attorney  General,  upon  which  the  orders  were  granted,  sets 
forth  that  the  petitioner,  as  such  Attorney  General,  intends  to  begin  an 
action,  under  chapter  690,  p.  1514,  Laws  1899,  in  behalf  of  the  people 
of  the  state  of  New  York,  against  the  "Postal  Telegraph  &  Cable 
Company"  and  the  "Western  Union  Telegraph  Company,"  domestic 
corporations  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York,  and  engaged  in  the  business  of  receiving, 
transmitting,  and  delivering  messages  by  electric  telegraph  in  the 
state  of  New  York  and  elsewhere,  to  restrain  the  said  telegraph  com- 
panies, their  officers,  or  agents,  from  doing  in  this  state  any  act  in, 
towards,  or  for  the  making  or  consummation  of  the  contracts,  agree- 
ments, arrangements,  or  combination  set  forth  in  the  petition.  The 
petition  alleges  that  said  companies  are  engaged  in  the  business  of  re- 
ceiving, transmitting,  and  delivering  messages  by  electric  telegraph 
for  pay,  and  that  said  telegraphic  service  is  an  article  and  commodity 
in  common  use  in  the  state  of  New  York.  It  also  alleges  that  said  com- 
panies have  entered  into  an  agreement  to  charge  rates  mutually  agreed 
upon  between  them  for  the  transmission  of  telegrams,  and  sets  forth 
various  charges  agreed  to  be  made  for  the  transmission  of  telegrams 
to  various  points,  and  that,  by  the  establishment  of  said  rates  for  trans- 
mission of  telegrams  from  the  state  of  New  York  to  such  other  points, 
the  rates  of  charge  have  been  materially  increased  by  both  of  said 
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companies.  It  further  alleges  that  said  companies  have  agreed  that 
they  would  establish  at  certain  common  points  of  service  in  certain 
cities,  towns,  and  villages  in  the  state  of  New  York  common  offices 
and  agencies  for  the  receipt  and  transmission  of  messages  as  afore- 
said under  an  agreement  for  a  division  between  the  said  oxnpanies  of 
the  receipts  and  profits  from  the  business  thereof,  and  that  they  would 
divide  equally  between  them  the  gross  proceeds  of  the  business  trans- 
acted in  certain  hotels  and  other  public  places  in  the  city  of  New  York 
in  which  they  were  each  maintaining  offices.  It  also  alleges  that  said 
contracts  and  agrreements  are  an  arrangement  and  combination  whereby 
a  monopoly  in  the  receipt,  transmitting,  and  delivery  of  telegjnuns  in 
this  state  is  maintained,  and  whereby  competition  in  this  state  in  the 
price  of  transmitting  telegrams  is  prevented,  and  the  free  pursuit  of 
the  business  of  transmitting  telegrams  is  restricted  and  prevented.  As 
a  preliminary  to  the  institution  of  said  action  by  the  Attorney  General, 
the  court  was  asked  for  orders  directing  various  persons  who  are  of- 
ficers and  directors  of  the  Western  Union  Telegraph  Canpany  and  of 
the  Postal  Telegraph  &  Cable  Company  to  appear  before  a  referee  to 
testify  regarding  said  contracts  and  arrangements,  and  to  produce  be- 
fore the  referee  various  contracts,  records,  books,  and  papers  of  said 
companies  which  contain  evidence  of  the  terms  of  said  contracts  and 
combination.  The  general  purpose  of  chapter  690,  Laws  1899,  is  ex- 
pressed in  its  first  section.  Its  object  is  to  destroy  monopolies  in  the 
manufacture,  production,  and  sale  in  this  state  of  commodities  in  com- 
mon use.  The  act  in  this  respect  has  been  held  to  be  little  more  than  a 
codification  of  the  common  law  on  the  subject  (Matter  of  Davies,  168 
N.  Y.  89-101,  61  N.  E.  118,  66  L.  R.  A.  855;  In  the  Matter  of  Ap- 
plication of  the  Attorney  General,  etc.,  v.  Consolidated  Gas  Company 
[Sup.]  106  N.  Y.  Supp.  407),  and  is  to  be  construed  with  reference  to 
the  common  law.  The  vital  question  to  be  determined  in  this  matter  is 
whether  or  not  a  teleg^raph  company  manufactures,  produces,  or  sells 
a  commodity  or  article  in  common  use,  sudi  as  is  within  the  prohibi- 
tion of  said  act.  If  it  does,  then  the  motions  should  be  denied.  If  not, 
they  should  be  granted. 

Telegraph  companies  are  not  included  in  the  Donnelly  anti-trust  act. 
Whether  or  not  the  service  of  transmitting  from  one  place  to  another 
a  communication  is  a  "commodity"  in  any  contingency,  it  is  not  a 
commodity  within  the  meaning  of  the  act  under  consideration.  The 
Donnelly  anti-trust  act,  as  is  shown  bjr  its  history  and  by  all  of  the  pro- 
ceedings in  the  Legislature  prior  to  its  passage,  had  for  its  object  the 
prohibition  of  monopolies  in  tangible  articles  of  trade  and  commerce  in 
common  use  and  such  as  are  capable  of  manufacture,  production,  and 
sale.  Senate  Journal  of  1897,  January  16th,  p.  43 ;  January  20th,  pp. 
67-69 ;  Resolution  January  loth,  p.  50.  The  resolution  appearing  in 
the  Senate  Journal  of  1897,  at  page  50,  indicates  clearly,  when  read  in 
connection  with  the  laws  referred  to  therein  (chapter  716,  p.  1782, 
Laws  1893,  and  chapter  2G7,  p.  212,  Laws  1896),  the  evils  to  remedy 
which  the  Donnelly  anti-trust  act  was  passed.  Chapter  716  of  the 
I^aws  of  1893,  to  which  reference  is  made  in  the  resolution,  is  entitled, 
"An  act  to  prevent  monopolies  in  articles  of  general  necessity,"  and 
provides  in  the  first  section  that : 
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"Every  contract  or  combination  In  the  form  of  trust  or  otherwise,  made  aft- 
er the  passage  of  this  act,  whereby  competition  In  the  state  of  New  York 
in  the  supply  or  the  price  of  any  article  or  commodity  of  common  use  In 
said  state  for  the  support  of  life  and  health  may  be  restrained  or  prevented, 
for  the  purpose  of  advancing  prices,  is  hereby  declared  Illegal." 

Chapter  267,  Laws  1896,  amends  chapter  716,  Laws  1893.  Both 
these  laws  were  repealed  by  the  act  under  consideration.  They  are 
all  in  pari  materia,  relating  to  the  same  subjects,  and  prohibiting  com- 
binations in  the  manufacture,  sale,  or  production  of  commodities  in 
common  use  "for  the  support  of  life  and  health."  To  apply  on  these 
motions  a  doubtful  meaning  to  the  term  "commodity,"  in  view  of  the 
evils  aimed  at  by  the  Donnelly  anti-trust  act  as  disclosed  by  the  his- 
tory of  the  act  itself  and  of  the  legislation  of  which  it  was  the  cul- 
mination, would  be  contrary  to  firmly  established  principles  of  con- 
structictti.  As  was  said  by  Mr.  Justice  Daniel  in  Maillard  et  al.  v. 
Lawrence,.  16  How.  (U.  S.)  261,  14  L.  Ed.  925: 

"The  ix>pular  or  received  Import  of  words  furnishes  the  general  rule  for 
the  Interpretation  of  public  laws  as  well  as  of  private  and  social  transac- 
tiona" 

In  the  popular  and  received  import  of  the  word,  a  "commodity" 
is  a  tangible  article ;  and,  in  view  of  the  laws  of  this  state  relating  to 
telegraph  companies,  it  would  be  wresting  the  meaning  to  a  par- 
ticular purpose  to  hold  that  the  service  or  labor  of  transmitting  a 
telegram  is  such  a  commodity  as  is  contemplated  by  the  act  under 
consideration.  Chapter  690,  Laws  1899,  makes  no  reference  to  the 
laws  relating  to  telegraph  companies,  nor  does  it  seek  to  repeal  such 
laws,  nor  does  it  repeal  all  laws  inconsistent  therewith.  The  re- 
pealing clause  specifies  only  chapter  383,  p.  310,  Laws  1897.  If  the 
laws  relating  to  telegraph  companies  confer  upon  the  companies  in- 
volved in  these  motions  the  right  to  do  the  things  complained  of,  the 
act  under  consideration  does  not  impair  such  right.  The  case  of 
Whipple  V.  Christian,  80  N.  Y.  523-536,  holds  it  to  be  a  well-settled 
rule  that  "a  special  act  will  not  be  deemed  repealed  by  implication 
in  consequence  of  the  passage  of  a  general  law,  containmg  a  general 
repealing  clause  of  inconsistent  legislation."  That  telegraph  com- 
panies in  this  state  enjoy  the  protection  of  special  statutes  and  en- 
joy special  rights,  powers,  and  privileges  is  demonstrated  in  Benedict 
V.  Western  Union  Telegraph  Company,  9  Abb.  N.  C.  214,  and  in 
Hatch  V.  American  Union  Telegraph  Company,  9  Abb.  N.  C.  223. 
In  the  Benedict  Case,  supra,  after  referring  to  the  express  powers 
granted  to  telegraph  companies  by  the  laws  of  this  state,  Mr.  Justice 
Van  Brunt  says  (page  220  of  9  Abb.  N.  C.) : 

"What  arrangements  two  telegraph  companies  could  make  In  reference  to 
the  conduct  of  their  business  which  would  not  be  protected  and  come  within 
the  scope  or  meaning  of  the  foregoing  acts  I  am  totally  at  a  loss  to  imagine. 
*  *  *  It  would  seem  to  have  been  the  intention  of  the  Legislature  to  give 
to  telegraph  companies  the  power  to  make  any  and  all  arrangements  for  the 
conduct  of  their  business,  either  Jointly  or  separately,  which  natural  persons 
could  pos^bly  enter  Into,  requiring,  in  some  instances,  to  such  arrangements, 
-  the  consent  of  three-fifths  or  two-thirds,  as  the  case  may  be,  of  the  directors 
and  stockholders  of  the  corporation.  •  •  •  Such  being  the  intent  of  the 
Legislature,  as  Is  abundantly  evidenced  by  the  broad  and  general  language 
of  the  act  above  referred  to.  It  would  be  dlfUcult  to  say  that  any  arrangement 
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for  the  conduct  of  their  business  which  might  be  entered  Into  between  two 
telegraph  companies  could  be  ultra  vires  If  duly  assented  to  by  their  stock- 
holders, provided  the  same  was  not  clearly  against  public  policy." 

And  further  on  in  the  opinion  in  this  same  case,  the  facts  in  which 
are  very  like  those  in  the  case  under  consideration,  the  learned  justice 
continues : 

"In  the  absence  of  any  legislation,  it  might  be  argued,  as  I  have  said,  that 
such  arrangements  were  against  public  policy,  as  tending  to  prevent  competi- 
tion; but  In  view  of  the  legislation  which  authorizes  the  consolidation  of 
these  corporations,  the  purchase  and  sale  of  their  frandiisea,  the  Joint  con- 
struction and  use  of  telegraph  lines,  all  of  which  tend  to  prevent  competition, 
it  cannot  be  said  that  any  sucb  public  i>olicy  is  countenanced  by  the  Legisla- 
ture of  this  state." 

In  the  Hatch  Case,  another  learned  justice  (Mr.  Justice  Barrett) 
agrees  with  the  views  expressed  by  Mr.  Justice  Van  Brunt  in  the 
Benedict  Case.  The  following  extracts  from  the  opinion  of  Justice 
Barrett  are  very  pertinent  to  the  matters  under  consideration  on  the 
motions  now  before  the  court: 

"It  is  also  urged  that  the  consummation  of  this  agreement  will  result  lu 
giving  to  the  corporation  vendee  a  practical  monopoly  of  the  business  of  tel^- 
raphy  in  this  country;  that  competition,  for  the  present  at  least,  will  be  at 
an  end;  and  that  the  Western  Union  Telegraph  Company  will  thus  have  the 
power  to  increase  rates  with  substantial  Impunity.  All  this  is  vehemently 
denounced  as  contrary  to  public  policy,  and  In  its  tendency  Injurious  to  trade 
and  commerce.  •  •  •  We  repeat,  then,  that  considerations  of  policy  In 
the  sense  of  general  public  feeling  cannot  avail  in  the  courts  against  express 
legislative  authority  constitutionally  granted.  We  are  not  to  feel  the  jHibiie 
pulse  before  making  up  our  minds  to  enforce  the  law.  That  would  be  an  un- 
warrantable usurpation  of  the  legislative  function,  and  would  throw  all  legal 
rights  into  a  sea  of  doubt  and  confusion.  As  was  said  by  Ohief  Justice  Mai> 
shall.  In  Osborne  v.  United  States  Bank,  9  Wheat.  (U.  S.)  738,  886,  6  Ij.  Ed. 
204 :  'Judicial  power  Is  never  exercised  for  the  purpose  of  giving  effect  to  the 
will  of  the  judge,  always  for  the  purpose  of  giving  effect  to  the  will  of  the 
Legislature ;  or,  In  other  words,  to  the  will  of  the  law.'  •  •  •  The  court  may 
even  have  a  pretty  decided  opinion  as  to  the  transaction  under  consideration, 
but  no  useful  purpose  is  served  by  the  expression  of  an  opinion  not  essential 
to  judicial  judgment  If  we  cannot  properly  restrain  these  pe<vle  by  sucb 
judgment,  our  opinion  as  to  their  conduct  will  have  little  weight  to  chedc  the 
completion  of  their  design." 

The  reasons  urged  upon  the  court  by  the  learned  Attorney  Gen- 
eral for  the  denial  of  these  motions  might  be  laid  before  the  Legis- 
lature»  to  the  end  that  laws  may  be  enacted  to  correct  any  evils  found 
to  exist  under  the  present  statutes  of  this  state.  It  is  my  duty  simply 
to  declare  the  law  as  I  find  it;  and,  after  very  careful  examinations 
of  the  questions  involved,  I  am  of  the  opinion  that  the  motions  should 
be  granted. 

The  motions  to  vacate  and  set  aside  the  orders  herein  granted  ex 
parte  July  8,  1907,  are  granted. 
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MOORB  T.  SIMPSON. 

(Sopreme  Court,  Appellate  DiTlsion,  First  Dq>artment.    December  20,  1007.) 

Bbokkbs— AonON  roB  Coufehbation— Evidbnok— StrrFioixNOT. 

In  an  action  by  a  broker  to  recover  a  balance  of  commlwlons  due  him, 
evidence  held  sufficient  to  sbow  that  he  had  been  paid  in  full. 
Patterson,  P.  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  hy  Ernest  C.  Moore  against  Clarence  D.  Simpson.  From  a 
judgment  m  favor  of  plaintiff,  and  from  an  order  denying  motion 
for  a  new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and 
new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  J.  Patterson  (Benjamin  S.  Harmon  and  Charles  P.  Mathew- 
son,  on  the  brief),  for  appellant 
Thomas  F.  Conway,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  broker  to  recover  an  alleged 
balance  of  commissions  earned  on  the  sale  of  23,168  shares  of  the 
capital  stock  of  the  New  York  &  Queens  County  Railway  Company 
imder  an  employment  by  the  defendant  and  one  Shelmerdine.  The 
amount  of  commissions  agreed  to  be  paid  to  the  plaintiff  by  the  de- 
fendant and  Shelmerdine  was  $20,000.  It  is  alleged  in  the  complaint 
that,  after  the  commissions  were  earned,  plaintiff  was  paid,  by  direc- 
tion of  the  defendant,  $10,000  on  account  thereof,  and  that,  upon  the 
agreement  of  one  Brady,  the  duly  authorized  attorney  in  fact  for  the 
defendant,  that  the  defendant  would  pay  the  balance  of  $10,000  owing 
to  the  plaintiff,  he  released  Schelmerdine  from  liability.  The  stodc 
was  not  owned  jointly  by  the  defendant  and  Shelmerdine.  The 
defendant  owned  8,034  shares  and  Shelmerdine  owned  15,134  shares. 
By  a  letter  under  date  of  July  21,  1903,  the  defendant  and  Shehner- 
dine  jointly,  however,  promised  to  pay  to  the  plaintiff  the  sum  of 
$20,000  for  his  services  in  effecting  the  sale,  in  the  event  that  an  offer 
which  they  had  made  to  one  Giles  to  sell  their  stock  should  be  accept- 
ed and  consummated.  The  offer  was  accepted,  and  the  sale  was  con- 
summated ;  and  it  is  conceded  that  plaintiff  became  entitled  under  the 
contract  to  receive  from  the  defendant  and  Shelmerdine  the  sum  of 
$20,000.  Giles  was  also  a  broker,  and  he  was  acting  for  the  brokerage 
firm  of  Ford,  Bacon  &  Davis,  who  represented  a  syndicate  of  pur- 
chasers. The  firm  of  Ford,  Bacon  &  Davis,  through  Giles,  on  the 
20th  day  of  July,  1903,  as  an  inducement  to  the  defendant  to  per- 
suade Shelmerdine  to  sell  his  stock  at  $75  per  share,  agreed  to  pay  the 
defendant  a  commission  of  $20,000,  provided  he  was  successful  in 
procuring  Shehnerdine's  stock  for  them  at  the  rate  of  $75  per  share. 
This  arrangement  the  defendant  concealed  from  Shelmerdine,  and  not 
only  induced  Shelmerdine  to  sell  his  stock  at  $75  per  share,  but  ob- 
tained from  him  an  agreement  to  pay  the  entire  expense  to  them  of 
selling  their  stock,  which  meant  the  payment  of  plaintiff's  commis- 
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sions.  The  firm  of  Ford,  Bacon  &  Davis  originally  agreed  to  pay 
Giles  a  commission  of  $1  per  share  for  negotiating  the  purchase  of 
this  stock,  but  this  agreement  was  subsequently  modified  by  mutual 
consent,  and  Giles  agreed  to  accept  from  the  firm  in  full  for  his  serv- 
ices the  sum  of  $13,284,  to  be  paid  one-half  in  cash  and  one-half  in  two 
notes  of  $3,321  each.  In  the  meantime,  before  the  change  in  the 
agreement  for  compensation  between  Giles  and  the  firm  of  brokers 
who  employed  him,  he  and  the  plaintiff  had  agreed  to  divide  equally 
the  commissions  received  by  them.  The  defendant  was  required  to 
be  absent  at  the  time  of  consummating  the  sale;  and,  in  order  that 
plaintiff  might  receive  his  commissions  promptly,  it  was  agreed  that 
Giles  should  pay  the  $20,000  to  be  received  from  the  firm  for  the 
defendant  to  the  plaintiff.  Evidence  was  given  on  behalf  of  the  de- 
fendant, which  is  scarcely  denied  by  the  plaintiff,  that  this  was  to  be 
concealed  from  Shelmerdine,  and  that  the  plaintiff  was  to  assist  the 
defendant  in  subsequently  obtaining  reimbursement  from  Shelmerdine. 
At  the  time  the  sale  was  consummated  Giles  received  from  the  firm  of 
Ford,  Bacon  &  Davis  $20,000  in  cash  for  the  defendant  and  a  check 
for  $12,642,  being  the  amount  of  his  commissions,  less  the  discount  on 
the  notes  which  were  delivered  in  part  payment,  and  thereupon  dis- 
cotmted  by  the  firm  for  him.  Giles  thereupon  paid  to  the  plaintiff  the 
sum  of  $16,321,  being  one-half  of  the  $20,000  received  on  account  of 
the  defendant,  which  he  was  authorized  to  apply  in  payment  of  plain- 
tiff's commissions,  and  one-half  of  which  he  retained  for  himself 
under  his  agreement  with  the  plaintiff  for  a  division  of  the  commis- 
sions, and  one-half  of  the  commissions  received  for  his  own  services. 
Giles  did  not  testify.  It  appears  that  defendant  made  some  effort  to 
procure  his  attendance  as  a  witness,  but  there  is  no  evidence  that 
plaintiff  attempted  to  subpoena  him.  The  plaintiff  as  a  witness  in  his 
own  behalf  repeatedly  admitted  that  he  received  one  half  the  amount 
received  by  Giles  from  the  firm  of  brokers,  and  that  he  understood 
that  Giles  retained  by  virtue  of  the  agreement  between  them  the  other 
half;  but  he  also  gave  testimony  conflicting  with  this,  to  the  effect 
that  Giles  represented  to  him  that  the  firm  cut  down  the  defendant's 
commissions  to  one-half,  and  that  only  $10,000  was  received  by  Giles 
for  the  defendant.  There  is  no  evidence  to  corroborate  his  statement 
that  he  was  informed  by  Giles  that  defendant's  commissions  had  been 
cut;  and  it  now  appears  as  an  uncontroverted  fact  that  they  were 
not.  He,  however,  admitted  that  the  division  of  the  commissions 
between  himself  and  Giles  was  a  full  settlement  as  between  them  on  the 
basis  of  their  agreement,  and  he  also  specifically  admitted  that  he 
understood  that  $10,000  of  the  amount  he  received  was  on  account 
of  the  liability  of  the  defendant  and  Shelmerdine  to  him.  In  view  of 
his  arrangement  with  Giles  for  a  division  of  commissions,  he  was  only 
entitled  to  receive  $10,000  of  the  amount  received  by  Giles  for  the 
•  defendant,  and,  if  this  part  of  his  testimony  were  true,  it  would  in- 
dicate that  he  still  owed  Giles  on  account  of  the  commissions  $10,000, 
and  that  any  recovery  herein  should  inure  to  the  benefit  of  Giles, 

The  plaintiff  attempts  to  explain  his  admissions  upon  the  theory 
that  he  understood  that  Giles  was  to  receive  $1  per  share  for  his  serv- 
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ices  in  purchasing  the  stock,  and  that  he  was  not  aware  of  the  change  of 
the  agreement  with  respect  to  this  compensation,  and  supposed  that 
all  that  he  received  over  $5,000,  which  would  be  one-half  of  the  $10,- 
000  paid  on  account  of  defendant,  was  his  one-half  of  Giles'  commis- 
sions ;  but  the  figures  do  not  corroborate  this  theory.  He  further  con- 
tends that  the  alleged  change  in  the  agreement  for  Giles'  commissions 
occurred  after  they  had  been  earned,  and  that  it  is  improbable  that 
Giles  would  then  have  agreed  to  such  a  reduction,  or  that  it  was  a  col- 
lusive arrangement  made  to  deprive  him  of  receiving  one-half  "of  the 
full  amount  of  Giles'  commissions  according  to  the  original  contract. 
The  evidence  leaves  the  modification  of  the  agreement  as  to  Giles'  com- 
missions uncontroverted,  and  it  must  be  regarded  as  establishing  the 
modification.  It  does  not  appear  that  the  firm  of  Ford,  Bacon  & 
Davis  had  any  knowledge  that  the  plaintiflF  was  interested  in  the  com- 
missions to  be  paid  to  Giles  at  the  time  the  agreement  therefor  was 
modified.  Whether  plaintiff  understood  at  the  time  that  all  of  the  com- 
missions due  to  him  and  Giles  were  paid  is  quite  immaterial;  for  it 
now  appears  that  they  were,  and  he  has  been  paid  in  full,  and  there- 
fore was  not  entitled  to  recover. 

There  is  no  force  in  the  contention  that  he  is  entitled  to  recover 
upon  a  subsequent  agreement  made  by  Brady  in  behalf  of  the  defend- 
ant to  pay  him  $10,000.  That  agreement,  if  made,  was  made  upon  the 
erroneous  understanding  based  on  plaintiff's  assertion  that  the  de- 
fendant's commissions  had  been  reduced  one-half  by  the  firm  of  Ford, 
Bacon  &  Davis,  and  that  the  latter  firm  had  not  paid  the  entire  amount 
of  $20,000  to  Giles.  It  appears  that  the  plaintiff,  shortly  after  the  con- 
summation of  .the  sale,  asserted  to  Brady  as  the  attorney  in  fact  for 
the  defendant  and  to  Shelmerdine  that  he  had  only  received  one-half  of 
his  commissions,  and  that  he  claimed  the  balance  of  $10,000  under  his 
contract,  and  that  subsequently  Shelmerdine  gave  a  chedc  to  the  order 
of  the  defendant,  which  was  deposited  to  the  credit  of  his  account, 
and  collected  for  the  full  $20,000  under  the  agreement  by  which  Shel- 
merdine was  to  pay  the  commissions,  or,  rather,  the  entire  cost  of  ef- 
fecting the  sale  of  the  stocks  owned  by  himself  and  by  the  defendant, 
and  that  this  he  refused  to  do  tmtil  the  plaintiff  executed  to  him  a 
release  of  any  liability  on  account  of  the  commissions.  It  is  not,  of 
course,  claimed  by  the  plaintiff  that  at  that  time  he  was  still  entitled 
to  $20,000.  In  thus  aiding  the  defendant  in  obtaining  reimbursement 
for  the  commissions  already  paid,  the  plaintiff  was  merely  discharging 
his  obligation  to  the  defendant.  Assuming  the  testimony  of  the  plain- 
tiff to  be  true  that  Brady,  representing  the  defendant  at  that  time, 
agreed  to  pay  him  the  balance  of  $10,000  which  he  claimed,  and  assum- 
ing also  that  Brady  was  authorized  to  represent  the  defendant  in  that 
behalf,  which  is  not  at  all  clear,  it  is  evident  that  there  was  no  consid- 
eration for  the  agreement,  because  every  obligation  of  the  defendant 
to  the  plaintiff  had  at  that  time  been  discharged.  The  plaintiff  assented 
to  the  arrangement  by  which  he  was  to  receive  his  commissions  through 
Giles,  who  received  on  account  of  the  defendant  $20,000,  to  which  the 
plaintiff  would  have  been  entitled  had  it  not  been  for  his  arrangement 
to  divide  his  commissions  with  Giles,  and  which  doubtless  but  for 
that  arrangement  Giles  would  have  voluntarily  turned  over  to  him. 
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He  acquiesced,  without  objection,  in  Giles  retaining  one-half  of  ttus 
amount  on  account  of  their  owitract  for  the  division  of  their  commis- 
sions which  he  recognized  and  thereby  performed.  He  therefore  had 
no  further  claim  upon  the  defendant  If  the  defendant  had  sued  Giles 
for  the  $10,000  which  the  latter  thus  retained  by  consent  of  the  plain- 
tiff and  applied  on  the  contract  for  a  division  of  the  commissions,  Giles 
could  have  successfully  defended  upon  the  ground  that  he  had,  in  ef- 
fect, paid  it  to  plaintiff  as  authorized  by  defendant 

It  follows  that  the  judgment  and  order  should,  therefore,  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event    All  concur,  except  PATTERSON,  P.  J.,  who  dissents. 


(56  Misc.  Rep.  049.) 

GROSS  V.  OORSGH. 

(Stipreme  Court,  Appellate  Term.    December  20,  1907.) 

1.  CoTJBTS— New  York  MunioiPAi.  Couet— Pbocedube. 

On  adjournment  of  a  case  In  the  Muuidpal  Ck>urt  to  a  specified  date  at 
request  of  plaintiff,  the  court  Imposed  $10  costs  upon  him.  On  the  date 
specified  defendant  stated  that  the  costs  had  not  been  paid,  whereupon  Uie 
court  dismissed  the  complaint  and  Judgment  was  entered  against  plaln- 
ttSB.  Held,  that  the  dismissal  was  erroneous,  there  being  no  provision  of 
the  Municipal  Court  act  authorizing  the  court  to  dismiss  an  action  for 
the  nonpayment  of  such  costs,  and  Code  Civ.  Proc.  §  779,  which  directs 
a  stay  if  such  costs  are  not  paid,  being  inapplicable  to  Municipal  Oonrts 
by  express  provision  of  Code  Civ.  Proc.  {  3347. 

2.  ApfeaI/ — Questions  PBEaENiED  bt  Reoobd— Extent  of  Review. 

The  Appellate  Term  is  bound  by  the  record  as  it  is  filed,  and  where  tlie 
return  of  the  Justice  of  the  Municipal  Court  contains  nothing  in  support 
of  defendant's  contention  that  the  dismissal  of  the  complaint  was  based 
upon  plaintiff's  failure  to  proceed  with  the  action,  that  question  cannot 
be  reviewed. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Skror, 
H  2867-2872.] 

Appeal  irom  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict, 

Action  by  Paul  Gross  against  Hugo  Gorsch.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALI,  and 
FORD,  JJ. 

Benjamin  Patterson  (Herman  Kahn,  of  counsel),  for  appellant 

Flynn  &  Hess,  for  respondent 

GILDERSLEEVE,  P.  J.  After  several  adjournments  had  in  this 
case  the  parties  met  for  trial  on  October  15,  1907,  and  upon  plaintiff's 
request  the  case  was  again  adjourned  until  October  21,  1907 ;  the  court 
imposing  the  sum  of  $10  costs  upon  the  plaintiff.  Upon  October  21, 
1907,  when  the  case  was  reached  upon  the  call  of  the  calendar,  the  de- 
fendant stated  to  the  court  that  the  $10  costs,  theretofore  imposed,  had 
not  been  paid.  Thereupon  the  court  dismissed  tiie  complaint  for  non- 
payment of  such  costs,  and  judgment  was  entered  against  the  plaintiff, 
from  which  judgment  he  appeals. 
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The  dismissal  of  the  complaint  for  nonpayment  of  costs  was  error. 
There  is  no  provision  of  the  Municipal  Court  act  which  authorizes  the 
court  to  dismiss  an  action  for  the  nonpayment  of  costs,  imposed  as  a 
condition  for  granting  an  adjournment ;  and  section  779  of  the  Code  of 
Civil  Procedure,  which  directs  a  stay  if  such  costs  are  not  paid,  is  not 
applicable  to  Municipal  Courts.  Section  3347,  Code  Civ.  Proc.  The 
remedy  is  for  the  party  awarded  such  costs  to  add  them  to  the  judgment, 
if  successful,  or  to  offset  them  against  the  judgment  obtained  by  the 
other  party.  Farber  v.  Flauman,  30  Misc.  Rep.  627,  63  N.  Y.  Supp. 
784.  The  court  was  therefore  wrong  in  dismissing  the  complaint. 
Fallon  v.  Crocicchia  (Sup.)  102  N.  Y.  Supp.  541,  543. 

The  respondent  admits  in  his  brief  that  the  -court  was  without  juris- 
diction to  dismiss  the  action  for  failure  to  pay  the  costs,  but  urges  that 
such  dismissal  was  also  based  upon  the  plaintiff's  failure  "to  proceed 
with  the  action"  when  the  same  was  called  for  trial.  This  court  is 
bound  by  the  record  as  it  is  filed.  Eisenbud  v.  Gellert,  26  Misc.  Rep. 
367,  55  N.  Y.  Supp.  952 ;  Forman  v.  N.  Y.  Transportation  Co.  (Sup.)  95 
N.  Y.  Supp.  681.  The  return  herein  contains  nothing  in  support  of  the 
respondent's  contention.  If  the  return  is  defective  in  material  respects, 
this  court  is  always  open  for  a  motion  to  amend  the  same,  and  it  is  the 
duty  of  both  the  appellant  and  respondent  to  promptly  examine  it  as 
soon  as  filed,  for  the  purpose  of  ascertaining  defects  tiierein.  Bevins 
&  Rogers,  App.  Term  Pr.  46. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

McCALL,  J.,  concurs,    FORD,  J.,  concurs  in  result. 


WAGNER  V.  NEW  TORK  CITT  RY.  CO. 
(Supreme  Court,  Appellate  Term.    I>ecemt>er  20,  1007.) 

Cashiers— Gasriaoe  or  Pasbenoxrs— SEmRa  Down  PAssxRaEBS. 

A  street  railway  company  Is  not  liable  for  Injuries  sustained  by  a  pas 
Sanger  In  alighting,  wbere  tbe  signal  to  the  motorman  to  start  was  given 
by   another  passenger. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  §f  1228, 
1228%.! 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Charlotte  Wagner  for  personal  injuries  against  the  New 
York  City  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSlvEEVE,  P.  J.,  and  McCALL'  and 
FORD,  JJ. 

William  E.  Weaver,  for  appellant 
Abraham  G.  Meyer,  for  respondent. 

McCALL,  J.  The  question  upon  which  this  case  turns  is:'  By 
whom  was  the  signal  given  that  caused  this  car  to  start  after  it  had 
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Stopped  and  while  the  plaintiff  was  in  the  act  of  alighting?  That  the 
car  did  stop,  that  the  passenger  sought  to  alight,  and  was  thrown  by 
the  sudden  propelling  of  the  car  forward,  seems  to  admit  of  no  doubt 
whatever  from  the  proof,  if,  indeed,  it  is  not  practically  conceded. 
There  is  a  conflict  in  the  proof  as  to  who  signaled  the  motorman  to 
stop."  The  plaintiff  says  she  asked  the  conductor,  who  was  in  the  body 
of  the  car  at  the  time,  to  stop ;  that  she  saw  him  reach  and  catch  the 
strap  and  pull  the  bell.  The  witness  Thiele  swears  that  the  plaintiff 
asked  a  passenger  to  stop  the  car,  and  that  the  passenger  rang  the  bell 
for  the  car  to  stop;  but  that  is  of  little  moment,  as  both  sides  estab- 
lish the  fact  that  the  car  did  stop  before  the  passenger  sought  to  step 
therefrom.  But,  when  we  come  to  consider  the  proof  on  the  question 
of  who  gave  the  signal  to  start,  the  record  is  absolutely  silent  in  so  far 
as  plaintiff's  case  on  the  direct  examination  is  concerned,  while  the 
defendant's  proof  is  directly  and  positively  given  on  the  point  that  the 
bell  to  start  was  given,  not  bv  the  conductor,  but  by  "a  young  man 
standing  on  the  back,"  who  ''rang  the  bell  twice  and  the  car  went 
ahead,"  who  g[ot  off  the  car  before  the  conductor  got  to  the  bade 
platform.  This  testimony  was  not  rebutted,  stands  absolutely  un- 
contradicted, and  is  the  only  testimony  in  the  case  on  either  side  as  to 
the  cause  of  the  car's  starting  while  the  passenger  was  lighting. 

Under  such  circumstances  the  verdict  cannot  stand.  It  is  in  abso- 
lute derogation  of  the  court's  instructions  as  to  the  law  he  laid  down 
in  his  charge.  How  can  negligence  of  this  defendant  be  predicated 
upon  the  unauthorized  act  of  this  passenger  ?  Certainly  the  motorman, 
in  receiving  the  signal  and  starting  his  car,  was  not  guilty  of  an  act 
from  which  negligence  can  be  deduced.  McDonough  v.  Third  Ave.  R. 
R.  Co.,  96  App.  Div.  311,  88  N.  Y.  Supp.  609.  In  the  case  at  bar 
there  is  no  conflict  of  proof  as  to  who  gave  the  starting  signal,  and  it 
is  established  that  it  was  the  meddling  act  of  a  man  unknown,  who  was 
a  passenger  on  the  car.  We  have  held  in  a  case  of  similar  purport, 
upon  conflicting  proof  on  this  fact,  where  the  weight  of  evidence  only 
seemed  to  favor  the  defendant,  that  the  interests  of  justice  required  a 
reversal.    Fitzpatrick  v.  Int.  St.  Ry.  Co.  (Sup.)  89  N.  Y.  Supp.  1105. 

At  tlie  end  of  the  case  the  defendant's  counsel  sought  to  have  the 
trial  justice  instruct  the  jury  upon  this  feature,  in  a  request  to  charge 
which  he  had  but  started  to  frame  when  the  court,  interrupting,  stopped 
him,  and  then,  unquestionably  misinterpreting  him,  in  that  the  re- 
quest about  to  be  made  affected  the  signal  given  to  stop,  not  start,  the 
car,  charged  the  jury :  "It  matters  not  who  rang  the  bell,"  etc.  The 
court  should  have  allowed  counsel  to  fully  state  his  request  to  charge, 
as  most  clearly  manifested  in  his  misinterpretation  of  the  request  about 
to  be  made;  for,  if  it  was  not  misinterpretation,  and  there  was  noth- 
ing else  in  tiie  case  to  constitute  error  but  his  subsequent  charge,  then 
it  constituted  reversible  error. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 
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(56  Misc.  Rep.  667.) 

CLIFFORD  T.  DUFFY. 
(Supreme  Court,  Appellate  Term.    December  20,  1007.) 
L  LDfTTATioR  or  AcTioRs— New  Aonon  Aftkb  Nonsuit  of  Fobmxb  Aotioh. 
Under  Code  Civ.  Proc.  i  405,  providing  that,  where  an  action  commencea 
within  the  time  limited  is  terminated  in  any  other  way  than  by  voluntary 
discontinuance,  dlunissal  for  neglect  to  prosecute,  or  final  judgment  ou 
the  merits,  a  new  action  may  be  commenced  within  one  year  after  sncb 
termination,  a  plaintiff  in  an  action  for  money  loaned,  brought  after  Ilml> 
tatlons  bad  run  against  it,  who  claims  that  the  acticm  was  brought  witb- 
In  one  year  after  the  termination  by  ncHiault  of  an  action  thereon  brought 
before  the  running  of  the  statute,  must  prove  it,  to  recover,  unless  It  is- 
admitted. 

[E2d.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  88,  Limitation  of  Ac- 
tions, a  553-666,  713.] 

2.  JUDQIIZNT— PLBADINO    JuDOMBNT. 

In  an  action  for  money  loaned,  brought  after  limitation  had  run  against 
It,  an  answer  wliich  alleges  that  defendant  recovered  Judgment  on  tbe 
merits  in  a  former  action  does  not  admit  that  the  former  action  was  ter- 
minated by  nonsnit  under  Code  Civ.  Proc.  {  406,  providing  that,  where  an 
action  is  commenced  within  the  time  limited  therefor  and  It  Is  terminat- 
ed in  any  other  way  than  by  voluntary  discontinuance,  dismissal  for  neg- 
lect to  prosecute,  or  final  judgment  on  the  merits,  a  new  action  may  be 
commenced  within  one  year  after  the  termination. 

ITord,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Mary  Clifford  against  Thomas  Duffy.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  McCALL  and 
FORD,  JJ. 

J.  J.  Bennett,  for  appellant 
Paul  Jones,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  plaintiff  sued  upon  a  claim  for  money 
loaned  to  the  defendant,  and  recovered  a  judgfment.  The  complaint 
alleged  that  between  August  20, 1897,  and  February  1, 1898,  the  plain- 
tiff loaned  to  the  defendant  the  sura  of  $387,  to  be  paid  in  one  year ; 
that  the  defendant  made  several  payments  to  the  plaintiff,  aggregating 
in  amount  the  sum  of  $135 ;  and  "that  the  last  payment,  amounting  to 
$2,  was  made  on  or  about  August  27,  1900."  The  answer  denied  the 
allegations  of  the  complaint  and  set  up  the  statute  of  limitations.  The 
proof  showed  that  no  payments  were  made  to  apply  upon  the  loan 
later  than  1900.  At  the  close  of  the  plaintiff's  jase  the  defendant  moved 
to  dismiss  the  complaint,  upon  the  ground  that  the  statute  had  run 
against  the  claim.  This  motion  was  denied.  At  the  close  of  the  entire 
case  this  motion  was  renewed,  and  again  denied. 

It  appears,  by  an  allowed  amendment  to  the  record,  that  when  the 
motion  to  dismiss  was  made  a  colloquy  took  place  between  the  counsel 
and  the  court,  substantially  as  follows:  Tne  plaintiff's  counsel  said 
that  an  action  was  commenced  on  August  2,  1906,  that  at  the  trial 
the  plaintiff  was  nonsuited,  that  the  former  action  was  brought  within 
the  time  limited  by  the  statute,  that  under  section  405  of  the  Code  of 
Civil  Procedure,  the  plaintiff  had  one  year  after  the  termination  of 
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the  first  action  within  which  to  bring  a  second  one,  and  that,  as  the 
present  action  was  brought  within  the  year  thus  provided,  the  defend- 
ant's motion  should  be  denied.  The  court  said:  "But  you  have  not 
proved  by  your  witness  that  a  former  action  was  brought  as  you 
stated."  Plaintiff's  counsel :  "Your  honor;  all  that  is  admitted  by  the 
defendant,  and,  besides,  he  sets  up  this  matter  in  his  answer  as  a  de- 
fense." 'The  respondent's  counsel  claims  that  this  discussion  discloses 
the  fact  that  a  former  action  was  brought  within  the  statutory  period 
and  terminated  by  a  nonsuit,  and  that  Sie  present  action  was  brought 
within  one  year  after  the  termination  of  the  first  It  will  be  noticed 
that  the  plaintiff's  counsel  said,  in  response  to  the  suggestion  of  the 
court  that  there  was  no  proof  of  the  fact  of  a  former  action  having 
been  brought,  etc. :  "All  that  is  admitted  by  the  defendant,  and,  be- 
sides, he  sets  up  this  matter  in  his  answer  as  a  defense."  The  defend- 
ant made  no  such  admission,  and  this  statement  of  the  plaintiff's  coun- 
sel cannot  be  regarded  as  an  admission  of  any  fact  other  than  what  is 
set  up  in  the  answer ;  and  proof  that  the  action  was  terminated  by  a 
nonsuit  was  an  essential  to  entitle  plaintiff  to  recover.  The  admissicm 
in  the  answer  is  as  follows: 

"For  a  farther  answer  and  defense,  that  on  or  about  the  3d  day  of  De- 
cember, 1906,  In  an  action  brought  In  this  court  by  the  plalntltT  against  the 
defendant  for  the  same  cause  of  action  as  set  forth  In  the  complaint  herein, 
said  defendant  recovered  a  Judgment  duly  given  upon  the  merits  thereof 
against  said  plaintiff,  dlsmlsdng  the  complaint  herein  upon  the  merlta,  wltb 
$ip  costs." 

If  the  plaintiff  relies  upon  this  pleading  as  an  admission,  he  must 
take  the  entire  admission,  and  that  is  fatal  to  his  recovery  in  the  pres- 
ent state  of  the  proof.    Section  405,  supra,  provides  that : 

"If  an  action  Is  commenced  within  the  time  limited  therefor  and  a  Judgment 
therein  is  reversed  on  appeal  without  awarding  a  new  trial,  or  the  action  Is 
terminated  in  any  other  manner  than  by  a  voluntary  discontinuance,  or  a  dis- 
missal of  the  complaint  for  neglect  to  prosecute  or  a  final  Judgment  on  the 
merits,  *  *  *  a  new  actlou  may  be  commenced  after  the  expiration  of 
the  time  limited  and  within  one  year  after  such  reversal  or  termination." 

Unless,  therefore,  the  plaintiff  could  show  that  an  action  had  been 
commenced  between  the  parties  for  the  same  cause  of  action  within 
the  time  limit,  and  had  been  terminated  in  one  of  tiie  ways  set  forth 
in  that  section,  but  not  by  a  final  judgment  on  the  merits,  and  that 
the  present  action  was  begun  within  one  year  after  such  termination, 
he  must  fail  in  this  action ;  for  his  own  proof  showed  that  the  statute 
of  limitations  had  otherwise  run  against  his  claim,  and  he  could  not 
recover.  There  was  no  proof  whatever  in  the  case  as  to  these  essential 
facts,  and  the  allegation  in  the  answer,  heretofore  quoted,  does  not  aid 
the  plaintiff;  for  it  shows  that  in  the  former  action  a  judgment  was 
rendered  in  favor  of  the  defendant  "on  the  merits,"  which  is  a  final 
judgment,  and  an  effectual  bar  to  another  action  between  the  par- 
ties for  the  same  cause  of  action.  The  judgment  herein  must  there- 
fore be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

McCALL,  J.,  concurs.    FORD,  J.,  dissents. 
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PBOPIiB  T.  FEDERAL  BANE  OF  NEW  TORE. 

In  re  SELMA  NAT.  BANE. 

<Sopreme  Oonrt,  Appellate  DlvMon,  First  Department    December  18,  190T.) 

1.  OoBFOBAnOHS— Dl880I.UnOII— Cl.AIl(»— DBDUOnONB. 

The  president  of  a  bank,  wltbont  authority,  deposited  the  bank's  money 
In  another  bank,  for  which  a  receiver  was  later  appointed.  To  cover 
the  loss  arising  from  the  unauthorized  deposit,  the  president  gave  bis 
bank  a  note,  with  the  .understanding  that  he  was  not  to  become  liable 
thereon  In  excess  of  the  loss  actually  sustained,  neld,  that  the  taking  of 
the  note  did  not  operate  to  reduce  the  claim  by  the  amount  of  the  note. 

2.  Sake— DiBFTTRD  Oi.A.nfs— DvTEBiaiiATioN  or  Retebeb— Rbvixw  bt  Claik- 

ANT. 

Laws  19Q2,  pp.  116,  116,  c.  60,  relating  to  proceedings  for  the  dissolu- 
tion of  coriwratlons^  provides  In  section  6  for  the  ai^wintment  of  a  referee 
to  hear  and  determine  disputed  claims.  Section  0  provides  for  a  final 
accounting  by  a  receiver.  Section  8  requires  the  receiver  to  file  bis  ac- 
count and  to  serve  a  duplicate  thereof  on  the  Attorney  General,  who  Is 
authorized  to  serve  objections  thereto,  and  further  requires  the  receiver 
to  mall  to  each  creditor  within  10  days  after  filing  the  account  notice  of 
the  time  and  place  of  presentation  of  the  account  to  the  court.  It  further 
provides  that,  unless  objections  are  made  to  the  Items  of  the  account  by 
a  creditor  or  on  behalf  of  the  Attorney  General,  no  referee  shall  be  ap- 
pointed to  pass  thereon,  bnt  the  same  shall  be  examined  and  settled  by 
the  court  In  proceedings  for  the  dissolution  of  a  bank,  a  referee  was 
appointed  to  determine  disputed  claims.  Claimant  had  no  opportunity  to 
review  the  determination  of  the  referee  rejecting  its  claim,  as  its  attorney 
bad  no  notice  thereof  until  after  the  application  for  the  approval  of  the 
receiver's  account  had  been  made,  or  of  the  filing  of  the  account  until  aft- 
er the  order  of  approval  was  made,  although  its  attorney. had  served  no- 
tice of  general  appearance  on  the  receiver's  attorneys.  Held,  that  it  was 
the  duty  of  the  receiver  to  bring  the  matter  to  the  attention  of  the  court 
so  that  a  final  order  of  distribution  should  not  be  made  until  the  validity 
of  the  claim  was  finally  decided. 

8.  Sakx. 

Under  said  sections  the  determination  of  the  referee  was  not  final,  nor 
was  the  claimant  concluded  by  the  order  approving  the  receiver's  ac- 
oonnta. 

4.  Sauk— ExoEPnoiRB  to  Rkfebek's  Rbpobt— Pbaotiob. 

Supreme  Ck>urt  Rule  30,  relating  to  the  filing  of  receptions  to  referee's 
reports,  provides  that  in  references  other  than  for  the  trial  of  issues  in  an 
action,  etc.,  the  r^Mrt  shall  become  absolute  and  stand  in  all  things  con- 
firmed, unless  exceptions  thereto  are  filed  and  served  within  eight  days 
after  service  of  notice  of  filing  of  the  same.  Held  that  in  proceedings 
for  the  dissolution  of  a  corporation,  a  claimant  whose  claim  was  reject- 
ed by  the  referee  appointed  to  determine  disputed  claims  followed  the 
proper  practice  in  filing  exceptions  to  the  referee's  report  and  bringing 
the  same  to  a  hearing  at  ^>eclal  Term.. 

Appeal  from  Special  Term. 

Action  by  the  people  for  the  dissolution  of  the  charter  of  the  Fed- 
eral National  Bank.  From  an  order  overruling  its  exceptions  to  the 
determination  of  a  referee  as  to  disputed  claims,  and  denying  its  mo- 
tion to  have  its  exceptions  allowed  and  to  have  the  report  of  the  ref- 
eree set  aside,  the  Selma  National  Bank  appeals.     Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 
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Francis  C.  Caffey,  for  appellant 
George  W.  Glaze,  for  respondent 

LAUGHLIN,  J.  This  action  was  brought  by  the  Attorney  Gen- 
eral for  the  dissolution  of  the  charter  of  the  Federal  National  Bank 
of  New  York,  a  domestic  banking  corporation.  Pending  the  action 
the  respondent,  Lee  Schlisinger,  was  appointed  temporary  receiver,  and 
by  the  judgment  of  dissolution  he  was  made  permanent  receiver  in 
December,  1904.  Pursuant  to  the  receiver's  notice,  duly  g^ven,  for  the 
presentation  of  claims,  the  appellant  duly  filed  with  him  on  the  2d 
day  of  May,  1905,  proof  of  daim  for  a  balance  of  money  on  deposit 
on  April  14,  1904,  the  date  upon  which  the  Federal  Bank  suspended 
payment,  of  $7,271.14,  and  by  an  indorsement  thereon  receipted  for 
a  dividend  of  20  per  cent,  paid  by  the  temporary  receiver,  making  the 
balance  claimed  $5,816.92.  The  receiver  disputed  the  claim,  and  on 
the  14th  day  of  September,  1905,  procured  the  appointment  of  a  ref- 
eree pursuant  to  the  provisions  of  section  5,  c.  60,  p.  115,  Laws  1903, 
to  hear  and  determine  this  and  other  disputed  daims.  Upon  the 
hearing  before  the  referee  the  daim  was  proved  as  filed,  but  the  At- 
torney General  and  the  receiver  contended  that  it  should  be  reduced 
by  the  sum  of  $3,000  on  account  of  the  fact  that  the  Selma  National 
Bank  had  taken  and  withheld  a  note  given  by  one  John  Carraway, 
president  of  that  bank,  to  cover  the  loss  which  it  was  estimated,  in  a 
settlement  between  the  Selma  National  Bank  and  its  president,  would 
be  sustained  on  account  of  its  money  having  been  deposited  by  him 
without  authority  in  the  Federal  Bank;  it  having  b^n  expected  at 
the  time  of  such  settlement  that  the  Selma  Bank  would  receive  on 
account  of  its  daim  against  the  receiver  about  60  per  cent,  thereof. 
This  contention  was  successful  before  the  referee,  who  dedded  that, 
on  account  of  receiving  the  note  of  its  president  for  this  anticipated 
loss,  the  claim  of  the  Selma  National  Bank  against  the  receiver  should 
be  reduced  by  $3,000,  and  that  it  had  therefore  received  on  the  20 
per  cent,  dividend  on  the  entire  claim  $600,  more  than  20  per  cent, 
of  its  daim  as  thus  reduced,  and  he  accordingly  decided  that  it  should 
refund  to  the  receiver  the  $600,  or  that  the  same  should  be  credited 
upon  subsequent  dividends.  The  learned  referee  in  an  exhaustive 
opinion  carefully  reviews  the  authorities  upon  the  question  as  to  the 
effect  of  the  payment  by  one  party  of  another  party's  indebtedness; 
but  we  are  of  opinion  that  that  question  is  not  presented  by  the  facts 
with  respect  to  this  claim.  The  president  of  the  claimant  did  not  pay, 
or  intend  to  pay,  any  part  of  the  indebtedness  of  the  Federal  Bank 
to  his  bank.  There  is  no  question  but  that  the  Federal  Bank  recdved 
the  money  belonging  to  the  Selma  National  Bank,  and  gave  it  credit 
therefor.  It  understood  that  the  deposit  was  made  by  the  Selma 
National  Bank,  and  the  money  deposited  came  directly  fr<Mn  the  funds 
of  the  latter.  'The  liability  of  the  Federal  Bank,  therefore,  to  Uie  Selma 
National  Bank,  was  primary  and  direct.  It  did  not  concern  and  does 
not  concern  the  Federal  Bank,  which  thus  received  the  funds  of  the 
Selma  National  Bank,  that  the  latter  had  a  daim  on  account  of  tiiis 
transaction  against  its  president  for  making  the  deposit  without  au- 
thority.   The  Selma  National  Bank  called  its  president  to  account, 
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and  in  the  adjustment  of  his  liability  to  it  for  his  negligent  or  unau- 
thorized acts  it  was  anticipated  that  it  would  sustain  a  total  loss  of 
about  40  per  cent,  of  this  deposit,  making  approximately  $3,000,  and 
this  amount  was  included  in  the  note  given  by  Carraway  to  his  .bank  in 
settlement  of  its  claim  against  him.  The  note,  however,  has  not  been 
paid.  It  appears  by  the  evidence  that  it  was  expressly  understood  when 
it  was  given  that  he  was  not  to  become  liable  thereon  in  excess  of 
the ,  loss  actually  sustained  by  the  Selma  National  Bank  on  its  claim 
against  the  Federal  Bank.  If  the  note  had  been  paid  and  the  assets 
of  the  Federal  Bank  were  sufficient  to  pay  more  than  60  per  cent, 
of  the  claim  of  the  Selma  National  Bank,  that  would  not  relieve  the 
Federal  Bank  from  its  liability  for  the  40  per  cent,  balance;  and  the 
only  question  that  could  arise  would  be  as  to  whether  the  claim  could 
be  enforced  by  the  Selma  National  Bank,  as  trustee  for  Carraway,  or 
whether  Carraway  himself  would  be  deemed  subrogated  to  the  claim 
to  that  extent  and  be  obliged  to  prosecute  it  in  his  own  name,  but  • 
that  question  does  not  arise  upon  this  record,  for  the  undisputed  evi- 
dence shows  that  it  would  be  the  duty  of  the  claimant  to  apply  any 
amount  it  receives  upon  its  claim  against  the  receiver  of  the  Federal 
Bank  in  excess  of  60  per  cent,  in  reduction  of  Carraway's  note. 
Payment  in  the  circumstances  to  the  Selma  National  Bank  will  re- 
lease the  liability  of  the  receiver  from  any  claim  by  Carraway,  and, 
in  view  of  the  fact  that  Carraway  has  made  no  claim  against  the 
Federal  Bank,  it  is  difScult  to  understand  any  theory  upon  which  the 
receiver  of  the  Federal  Bank  is  concerned  with  the  claim  of  the 
Selma  National  Bank  against  its  president  upon  a  secondary  liability 
for  this  claim. 

The  learned  counsel  for  the  respondent  further  contends  that  the 
appellant  is  concluded  by  an  order  for  distribution  of  the  funds  on 
hand  by  the  receiver  made  upon  an  accounting  by  the  receiver  pursuant 
to  the  provisions  of  sections  6,  8,  c.  60,  pp.  115,  116,  Laws  1902. 
The  determination  of  the  referee  was  filed  on  tiie  31st  day  of  July,  1906, 
and  a  copy  thereof  served  upon  the  attorney  for  the  appellant  on  the 
10th  day  of  October,  1906,  prior  to  which  time  he  had  no  notice  of  the 
•determination.  It  appears  by  affidavit  of  the  attorney  for  the  respond- 
■ent  that  on  the  18th  day  of  June,  1906,  an  order  was  made  by  the 
Supreme  Court,  requiring  the  receiver  to  file  an  account  of  his  pro- 
ceedings; that  pursuant  thereto,  he  filed  an  account  on  the  6th  day 
of  August,  1906,  in  which  he  set  forth,  among  other  things,  the  claim 
-of  the  appellant,  and  that  it  had  been  disputed  by  him  and  referred  to 
the  referee,  and  the  determination  of  the  referee  thereon ;  that  within 
10  days  thereafter  notice  was  given  to  the  appellant  by  mail  of  the 
filing  of  said  account  and  of  the  service  thereof  upon  the  Attorney 
Ceneral,  and  that  the  same  would  be  presented  to  the  court  "for  pas- 
sage and  settlement,  and  for  instructions  relative  to  the  disposition  of 
the  balance  in  the  hands  of  the  receiver,"  on  the  6th  day  of  September, 
1906 ;  that  on  the  return  of  that  motion  the  appellant  failed  to  appear, 
and  thereafter  an  order  was  made  and  entered  on  the  26th  day  of  No- 
vember, 1906,  "passing,  settling,  ratifying,  and  confirming  said  ac- 
counts in  all  respects  as  filed,  including  the  action  had  with  respect 
to  the  Selma  National  Bank."    That  order  has  not  been  vacated  nor  has 
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any  appeal  been  taken  therefrom.  This  is  the  order  which  it  is  claimetl 
is  binding  upon  the  appellant,  and  concludes  it  from  reviewing  the 
determination  of  the  referee.  It  appears  by  affidavit  of  the  attorney 
for  the  appellant  that  he  appeared  for  the  appellant  generally  in  this 
proceeding  on  the  1st  day  of  September,  1905,  and  served  a  notice  of 
appearance  on  the  attorneys  for  the  receiver  and  on  the  Attorney 
General,  and  demanded  that  a  copy  of  all  papers  and  a  notice  of  all 
proceedings  be  served  upon  him,  but  that  he  received  no  notice  of  the- 
order  requiring  the  receiver  to  account  or  of  the  filing  of  the  receiver's 
account,  or  of  an  application  for  the  allowance  thereof,  and  had  no- 
knowledge  thereof  until  the  13th  day  of  December,  1906,  when  the 
affidavit  of  the  attorney  for  the  respondent,  setting  forth  these  facts, 
was  submitted  to  the  court  on  the  hearing  on  appellant's  exceptions  to 
the  referee's  determination  of  the  disputed  claim. 

Neither  the  proceedings  or  the  accounting,  nor  the  order  of  the  court 
•therein,  nor  the  notices  of  appearance,  are  in  the  record.  The  re- 
spondent contends  that  the  appearance  was  not  an  appearance  in  the 
action,  which  was  brought  for  the  dissolution  of  the  corporation,  and 
that  it  did  not  make  the  appellant  a  party  thereto,  but  that  it  was  merely 
an  appearance  in  the  proceeding  with  respect  to  the  disputed  claim. 
The  theory  of  the  learned  counsel  for  the  respondent  is  that  the 
proceedings  with  respect  to  the  receiver's  accounting  were  in  the  ac- 
tion, and  that>  upon  the  accounting,  the  appearance  for  the  appellant 
was  properly  ignored,  and  notice  was  only  required  to  be  g^ven  in 
accordance  with  section  8,  c.  60,  p.  116,  Laws  1902,  which  provides 
for  giving  notice  by  mail  to  creditors.  Section  6  of  said  act  provides 
for  a  final  accounting  by  a  receiver  upon  his  own  motion  or  upon 
order  of  the  court  on  application  of  the  Attorney  General  or  of  a 
creditor  or  interested  party.  The  accounting  having  been  made  pur- 
suant to  an  order  of  the  court,  it  may  be  asstimed,  although  it  does 
not  definitely  appear,  that  it  was  not  a  voluntary  accounting;  and  yet» 
since  the  statute  authorizes  the  court  to  require  the  receiver  to  file  an 
intermediate  account,  it  does  not  clearly  appear  that  it  was  an  order 
for  a  final  accounting.  Section  8  of  the  act  requires  the  receiver, 
among  other  things,  to  file  his  account,  and  to  serve  a  duplicate  there- 
of upon  the  Attorney  General,  who  is  authorized  to  serve  objections 
thereto,  and  requires  the  receiver  to  mail  to  each  creditor  within  10 
days  after  filing  the  account  notice  of  the  time  and  place  of  presenta- 
tion of  the  account  to  the  court.  The  Section  further  provides  that, 
unless  objections  are  made  to  the  items  of  the  account  by  a  creditor 
or  on  behalf  of  the  attorney  general,  no  referee  shall  be  appointed  to 
pass  thereon,  but  the  same  shall  be  examined  and  settled  by  the  court, 
and  that,  in  case  objection  is  made,  a  referee  may  be  appointed  "to  take 
the  testimony  and  report  the  same  to  the  court."  Af  the  time  the  or- 
der for  the  accounting  was  made  the  reference  of  the  appellant's  clain» 
was  pending ;  but  before  the  account  was  filed  the  determination  of  the 
referee  had  been  filed.  The  appellant,  however,  had  no  opportunity 
to  review  the  determination  of  the  referee,  as  its  attorney  had  no  notice 
of  the  determination  of  the  referee  until  after  the  application  for  the 
approval  of  the  receiver's  accounts  had  been  made  or  of  the  filing  of  the 
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receiver's  account  until  after  the  order  approving  the  same  was  made. 
The  order  of  reference  on  the  claim  of  the  appellant,  which  was  dis- 
puted by  the  receiver,  was  made  pursuant  to  the  provisions  of  section 
5  of  said  act,  which  made  it  the  duty  of  the  receiver  to  apply  to  the 
court,  upon  notice  to  parties  whose  claims  he  rejected,  "for  the  ap- 
pointment of  a  referee  to  hear  and  determine  as  to  the  allowance  there- 
of." 

If  it  were  intended  by  the  Legislature  that  the  court  on  a  proceeding 
for  an  accounting  by  the  receiver  should  review  the  determination  of 
a  referee  with  respect  to  a  disputed  claim,  or  pass  upon  claims  disputed 
by  the  receiver  and  pending  undetermined  before  a  referee,  or,  in  other 
words,  that  all  references  should  be  superseded  by  the  accounting 
proceedings,  then  it  is  clear  that  the  notice  of  appearance  by  the  appel- 
lant required  that  notice  of  the  application  for  the  approval  of  the 
accounts  of  the  receiver  be  given  to  its  attorney,  which  was  not  done. 
If  the  order  for  the  accounting  did  not  supersede  all  references  of  dis- 
puted claims,  the  court  on.  the  accounting  could  not  review  these  de- 
terminations of  the  referee.  Then  the  order  of  the  court  approving  the 
accounts  of  the  receiver  should  not  conclude  the  appellant.  The  re- 
ceiver and  his  attorneys  knew  that  the  appellant  was  asserting  the 
claim  before  the  referee,  that  it  had  not  been  given  notice  of  his  de- 
termination, and  had  not  been  afforded  an  opportunity  to  review  such 
determination.  It  was  the  duty  of  the  receiver  and  of  his  attorneys  in 
the  circumstances  to  bring  the  matter  to  the  attention  of  the  court, 
to  the  end  that  a  final  order  of  distribution  should  not  be  made  until  the 
validity  of  the  claim  of  the  appellant  was  finally  decided.  It  does 
not  clearly  appear  that  the  order  made  was  a  final  order  of  distribu- 
tion, nor  does  it  appear  that  distribution  has  been  made  thereunder. 
It  does  not  appear  that  any  order  has  been  entered  confirming  the 
determination  of  the  referee  or  that  any  judgment  has  been  entered 
thereon.  The  appellant  followed  the  practice  prescribed  by  rule  30 
of  the  general  rules  of  practice,  and  filed  exceptions  to  the  report  of 
the  referee  within  eight  days  after  service  of  notice  of  filing  the  same, 
and  thereafter  duly  brought  his  exceptions  to  a  hearing  at  Special 
Term,  and  has  taken  an  appeal  from  the  order  overruling  the  same. 
The  receiver  does  not  object  to  the  hearing  of  the  merits  on  the  ap- 
peal from  the  order  overruling  the  exceptions  upon  the  theory  that 
no  appeal  lies  from  this  order  and  that  appellant's  remedy  is  to  appeal 
from  »n  order  confirming  the  report  of  the  referee  or  from  a  judg- 
ment to  be  entered  upon  tiie  determination  of  the  referee. 

As  already  observed,  it  does  not  appear  that  any  such  order  or  judg- 
ment has  been  entered  or  that  the  receiver  contemplates  entering  the 
same.  The  objections  are  that  the  determination  of  the  referee  is  final. 
and  also  that  the  appellant  is  concluded  by  the  order  approving  the 
accounts  of  the  receiver.  If  the  Legislature  intended  that  the  de- 
termination of  the  referee  should  be  final  with  respect  to  all  rejected 
claims,  that  would  be  such  a  new  and  unusual  departure  that  we 
would  expect  to  find  in  the  act  language  clearly  expressing  such  in- 
tent We  find  nothing  in  the  statute  to  indicate  that  the  Legislature 
intended  to  deprive  claimants  of  the  right  to  have  the  rejection  of 
their  claims  by  the  referee  reviewed  by  the  court  or  of  the  receiver  to 
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have  claims  allowed  over  his  objection  reviewed  by  the  court  We 
are  therefore  of  the  opinion  that  the  right  to  review  the  determination 
of  the  referee  by  either  party  continued  as  before  the  act  of  1902  and 
that  the  practice  followed  by  the  appellant  in  filing  exceptions  to  the 
report  of  the  referee  and  bringing  the  same  to  a  hearing  at  the 
Special  Term  was  proper  and  in  accordance  with  the  decision  of  this 
court  in  People  v.  American  Loan  &  Trust  Co.,  87  App.  Div,  139,  84 
N.  Y.  Supp.  114,  69  N.  E.  429;  Id.,  modified  177  N.  Y.  231. 
469,  69  N.  E.  1105,  which  upon  that  point  I  do  not  understand 
to  have  been  affected  by  the  reversal  in  the  Court  of  Appeals. 
This  court  has  held  that  such  a  determination  of  a  referee  under  the 
act  of  1902  is  final  and  conclusive,  unless  set  aside  by  the  court  Mat- 
ter of  Eustace  v.  N.  Y.  Building  Loan  Co.,  98  App.  Div.  97,  90  N.  Y. 
Supp.  784.  See,  also,  Austin  v.  Rawdon,  42  N.  Y.  155,  and  Del.  Valle 
V.  Navarro,  21  Abb.  N.  C.  136,  and  note.  As  the  material  facts  are 
undisputed,  there  is  no  necessity  of  a  further  reference. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  exceptions  sustained  and  claim  allowed  in  full,  with 
costs  at  Special  Term  and  costs  of  the  hearing  before  the  referee  to 
appellant.    All  concur. 

(iie  Misc.  Rep.  645.) 

INNOVATION  TRUNK  CO.  v.  PLATT. 

(Supreme  Court,  Appellate  Term.    December  20,  1907.) 

1.  TBOTXB  and   CONTKBSIOR— ESSEirilAI.  EXEMENtB  or  CONVSBBIOn. 

An  eaaentlal  element  of  conversion  la  that  plaintiff  baa  a  property  or 
ownership  In  the  thing  converted  or  the  right  of  possession  at  the  time  of 
conversion. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  47,  Trover  and  Oon- 
verslon,  H  119-122.] 

2.  Same— AariONS— EVIDENCB— SUFTICUn^OT  —  FlDTTOIABT     Relatior  —  Debtob 

AND  CBBDITOB. 

Where  an  officer  of  a  corporation,  having  no  fixed  salary,  is  permitted 
to  draw  what  money  he  wants  for  his  needs,  and  it  Is  charged  to  him,  and 
on  the  return  of  money,  which  be  drew,  and  loaned  to  another,  applies 
SQcb  money  to  his  personal  purposes,  including  payment  of  taxes  on  his 
father's  property,  the  relation  between  him  and  the  corporation  in  that 
of  debtor  and  creditor,  and  he  is  not  liable  for  conversion. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Innovation  Trunk  Company  against  Arthur  C.  *Platt 
for  conversion.  From  an  order  setting  aside  a  verdict  for  defendant, 
he  appeals.    Reversed,  and  verdict  reinstated. 

Argued  before  GILDERSLEEVE,  P'.  T.,  and  McCALL  and 
FORD,  JJ. 

A.  Parker  Smith  (Robert  B.  Honeyman,  of  counsel),  for  appellant. 
Wentworth,  Lowenstein  &  Stern  (Louis  Lowenstein,  of  counsel), 
for  respondent 

McCALL,  J.  This  action  is  for  the  conversion  of  the  funds  of 
the  plaintiff  by  the  defendant.  The  material  facts  are  not  in  dispute. 
One  Bonsall  was  the  inventor  of  a  wardrobe  trunk.    He  sought  the 
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aid  of  Piatt,  the  defendant,  to  assist  him  in  promoting  his  business. 
No  agreement  as  to  the  wages  or  salary  to  be  paid  to  the  defendant  by 
plaintiff  was  made,  but  the  defendant  drew  from  time  to  time  such 
sums  as  he  might  need  for  his  expenses.  At  times  Bonsall  made  sug- 
gestions as  to  defendant's  expenses,  arranged  for  his  apartment,  intro- 
duced him  to  his  tailor,  and  promised  defendant  a  considerable  sum 
of  money  when  the  business  was  in  shape  to  warrant  it  Subsequently, 
and  in  March,  1900,  the  business  was  incorporated  under  the  name 
of  the  plaintiff  company ;  Bonsall  either  owning  or  controlling  substan- 
tially all  the  stock.  The  defendant  was  made  the  president  and  the 
treasurer  of  the  company.  There  was  no  change  in  the  manner  of 
transacting  the  business.  Defendant  had  entire  charge  and  manage- 
ment, and  his  employment  and  duties  continued  exactly  as  they  had 
under  Bonsall  individually,  with  nothing  said  as  to  defendant's  com- 
pensation. It  appeared  upon  the  trial,  without  dispute,  that  the  defend- 
ant drew  money  "for  any  purpose  he  needed  money  for,"  and  each 
month  his  drawings  were  entered  up  against  him,  and  a  statement  of 
the  account  given  to  Bonsall.  The  defendant  drew  the  drafts  and 
checks  of  the  company,  and  signed  them  as  president  and  treasurer. 

In  the  summer  of  1903  Bonsall  was  in  Europe,  and  sent  for  the 
defendant  to  come  there.  Piatt  arranged  with  Brown  Bros,  in  New 
York,  and  obtained  an  authorization  upon  their  representative  in  Lon- 
don, by  which  arrangement,  when  Piatt  drew  a  draft,  the  London 
bankers  cashed  it  for  him.  They  then  sent  it  to  Brown  Bros,  in  this 
city,  who  sent  it  to  the  bank  with  which  plaintiff  had  its  account.  This 
bank  paid  it,  charged  it  to  the  plaintiff's  account,  and  the  plaintiff  then 
charged  the  amount  of  the  draft  to  the  defendant's  account.  While 
•in  London,  a  man  named  Mumford  called  upon  the  defendant  Mum- 
ford  asked  defendant  for  a  loan  of  $500.  "The  plaintiff  had  had  deal- 
ings with  Mumford,  and  at  that  time  was  indebted  to  him  in  some 
amount.  The  defendant  thereupon  drew  a  draft  for  £100  and  gave  it 
to  Mumford.  This  draft,  after  going  through  the  channels  indicated 
above,  was  paid  by  the  plaintiff  and  the  amount  charged  to  the  account 
of  the  defendant.  Bonsall  knew  of  this  loan  to  Mumford,  and  told 
the  defendant  that  it  was  satisfactory.  Upon  defendant's  return  from 
Europe  Mumford  paid  to  the  defendant,  by  a  check  payable  to  defend- 
ant's order,  the  amount  of  this  loan.  The  defendant  made  use  of  this 
money  tlie  same  as  "if  I  had  drawn  it  from  the  funds  of  the  corpora- 
tion." Although  the  plaintiff  claimed  in  this  action  that  defendant  had 
converted  some  $1,500  of  the  plaintiff's  money,  upon  the  trial  it  limited 
itself  to  a  claim  that  the  facts  above  stated  showed  either  a  conversion 
by  the  defendant  of  the  sum  of  $500,  or  at  least  the  sum  of  $100,  as  it 
appeared  in  evidence  that  the  defendant  used  some  portion  of  the 
Mumford  money  to  pay  taxes  upon  some  property  owned  by  defend- 
ant's father,  which  property  was  to  be  given  to  defendant;  his  testi- 
mony being,  "It  may  have  been  $100."  The  jury  rendered  a  verdict 
for  the  defendant,  which  the  court  set  aside,  holding,  substantially, 
that  a  cause  of  action  for  conversion  was  made  out  against  the  de- 
fendant. 

I  do  not  subscribe  to  this  contention.  The  essential  element  of  con- 
version is  that  the  plaintiff  has  a  property  or  ownership  in  the  thing 
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converted,  or  the  right  of  possession  at  the  time  of  conversion.  Neither 
of  these  elements  appear  in  iJie  facts  shown  in  this  case.  The  only 
relation  existing  between  the  plaintiff  and  Piatt  was  that  of  debtor  and 
creditor.  This  is  evidenced  by  the  fact  that  the  money  in  question  was 
charged  to  him  on  the  plaintiff's  books.  The  money  drawn  by  the  de- 
fendant was  not  received  by  him  in  a  fiduciary  capacity.  True,  he 
could  be  compelled  to  account  for  the  same;  but  he  was  not  com- 
pelled to  return  the  identical  money  received  by  him,  even  if  unac- 
counted for.  "The  fiduciary  relation  exists  by  reason  fiducia,  or  faith 
reposed,  as  where  one  man  intrusts  his  property  to  another  for  a  par- 
ticular purpose."  Moffatt  v.  Fulton,  132  N.  Y.'  515,  30  N.  E.  992.  In 
the  case  at  bar  the  defendant  had  provided  for  drawing  the  sum  of 
$2,500  for  use  during  his  trip  to  Europe.  He  was  at  liberty  to  use 
the  proceeds  of  his  drafts  in  any  way  that  he  saw  fit.  He  was  not  lim- 
ited to  any  particular  money  for  any  particular  purpose,  and  was  only 
required  to  account  to  the  plaintiff  for  tlie  amount  used  by  him,  and 
not  for  the  manner  or  purpose  for  which  it  was  used.  In  Farrelly  v. 
Hubbard,  84  Hun,  391,  32  N.  Y.  Supp.  440,  it  was  held  that  an  action 
for  conversion  could  not  be  maintained  against  a  person  who  receives 
money  in  a  fiduciary  capacity,  that  when  money  is  received  by  the  con- 
sent of  another  the  legal  obligation  thus  created  is  discharged  by  pay- 
ing the  debt,  and  that  it  is  never  necessary  to  repay  the  identical  biUs 
received.  Upon  appeal  the  cotut,  without  disputing  the  accuracy  of 
the  rule  stated,  reversed  the  judgment,  upon  the  ground  that  the  de- 
fendant in  that  case  was  the  mere  servant  of  the  plaintiff  and  bound 
to  immediately  carry  the  money  to  the  plaintiff.  Farrelly  v.  Hubbard, 
148  N.  Y.  592,  43  N.  E.  65.  The  omission  to  pay  over  money  received 
as  a  factor,  agent,  or  trustee  in  the  course  of  the  agency  or  trust  will  • 
not  lay  the  foundation  for  an  action  of  trover.  Harris  v.  Schultz,  40 
Barb.  316 ;  Morange  v.  Waldron,  6  Hun,  629.  When  the  Mumford 
loan  was  repaid  to  the  defendant,  it  was  already  charged  to  him  in 
his  account  with  the  plaintiff. 

The  plaintiff  urges  that  the  defendant  was  limited  to  drawing  money 
for  his  living  expenses.  This  does  not  so  appear.  The  defendant  tes- 
tified, and  it  was  not  disputed,  that  "I  drew  money  for  any  purpose 
that  I  needed  money  for."  It  was  also  shown  by  two  witnesses,  with- 
out objection,  that  Bonsall  had  stated  that  the  corporation  had  no  par- 
ticular arrangement  with  defendant  regarding  the  salary  to  be  paid 
him,  that  Piatt  "drew  whatever  he  wanted,"  that  he  (Bonsall)  "trusted 
him  implicitly."  While,  perhaps,  these  statements  of  Bonsall  are  not 
binding  upon  the  corporation,  nevertheless  they  throw  light  upon  the 
relations  existing  between  the  plaintiff,  who  was  really  and  to  all 
intents  and  purposes  the  creature  of  and  owned  and  controlled  by  Bon- 
sall and  the  defendant,  and  tend  to  show  that  the  only  relation  exist- 
ing between  them  in  their  business  transactions  was  that  of  debtor  and 
creditor. 

The  verdict  was  right,  and  should  not  have  been  set  aside.  Taking 
the  evidence  on  the  part  of  the  plaintiff  as  true,  it  fails  to  show  a 
cause  of  action  for  conversion. 

Order  reversed,  and  verdict  reinstated,  with  costs.    All  concur. 
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TALTT  et  aL  v.  STRAUS& 
(Snpieme  Court,  Appellate  Term.    December  20,  1907.) 

APPSAIr-APFKAI^BI.K   ObDEB. 

An  appeal  lies  from  an  order  of  the  Mnnlclpal  Court  denying  a  motion 
to  open  a  default,  on  whicti  plaintiffs  have  obtained  and  entered  a  Judg- 
ment, and  it  is  unnecessary  that  defendant  should  appeal  from  the  Judg- 
ment. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
H  766,  767.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  John  Talty  and  others  against  Herman  Strauss.  Judg- 
ment for  plaintiffs.  From  an  order  denyii^  a  motion  to  open  a  de- 
fault, defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD.  JJ. 

Rose  &  Putzel  (Jos.  A.  Burdeau,  of  counsel),  for  appellant. 
Leidy  &  Goodstein  (Herman  B.  Goodstein,  of  counsel),  for  respond- 
ents. 

McCALL,  J.  The  defendant  herein  appeals  from  an  order  denying 
his  motion  to  open  a  default,  upon  which  the  plaintiffs  have  obtained 
and  entered  a  judgment,  and  the  contention  of  the  plaintiffs  (respond- 
ents) is  that  defendant  (appellant)  has  mistaken  his  remedy  and  should 
have  appealed  from  the  judgment,  and  that  from  the  order  entered 
no  appeal  can  be  taken.  I  do  not  believe  that  that  position  is  sound. 
The  attitude  this  court  assumed  in  the  case  of  Lefenfeld  v.  Adler  (Sup.) 
99  N.  Y.  Supp.  799,  does  not  control  in  the  case  at  bar,  and  the  point  of 
differentiation  is  marked  in  the  case  of  Guggolz  v.  Arch  Realty  &  Con- 
struction Co.,  63  Misc.  Rep.  258,  103  N.  Y.  Supp.  82,  the  doctrine  of 
which  applies  herein.  Upon  the  merits  of  the  case,  I  am  of  the  opin-. 
icKi  that  a  good  and  sufficient  excuse  under  the  rules,  was  offered  in 
proper  form  by  the  defendant  for  an  adjournment,  and  the  same  should 
have  been  recognized,  and  the  application  granted.  Members  of  the 
bar,  in  response  to  their  duties,  cannot  be  expected  to  be  in  two  places 
at  the  same  time,  and  the  advancement  of  these  hair-splitting  differ- 
ences as  to  the  time  different  courts  convene  in  different  parts  of  the 
city,  as  demonstrating  that  at  a  precise  moment  one  court  is  not  in 
session,  and  hence  actual  engagement  cannot  be  shown,  and  a  suflfi- 
cient  excuse  under  the  rule  is  not  therefore  offered,  would,  if  approved, 
simply  establish  an  absurdity.  All  that  was  contemplated  by  the  rule 
was  shown  in  the  affidavit  submitted,  and  the  order  should  be  reversed. 

Judgment  vacated,  and  order  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

FORD,  J.,  concurs.    GILDERSLEEVE,  P.  J.,  concurs  in  result 
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(66  Mlac.  Rep.  627.) 
NATIONAL  SOCIETY  OF  UNITED  STATES  DAUGHTERS  OF  1812  T. 
AMERICAN  SURETY  CO.  OF  NETW  YORK. 

(Supreme  Court,  Appellate  Term.    December  19,  1907.) 

1.  IlJJTJNCnON— LlABIUTT   ON    BONI>— DaICAOES— OOORBEI.   FEES. 

Counsel  fees  are  not  recoverable  as  an  element  of  damages  In  an  action 
on  an  injunction  bond  given^  and  sued  <«  In  a  federal  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  J  597.) 

2.  OoDSTs— Rules  or  Decision— Decisions  of  United  States  Courts  as  Ac- 

THOBiTT  IN  State  Courts. 

In  an  action  in  a  state  court  on  an  injunction  bond  given  In  a  United 
States  court  the  rule  of  the  federal  courts  that  counsel  fees  are  not  ad- 
missible as  an  element  of  damages  prevails. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig.  vol.  18,  Courts,  {  329.] 

8.  Appeal— Presentation  op  Questions  in  Lower  Coubt— Theory  of  Case. 
The  general  rule  Is  that  a  party  wbo  bas  acquiesced  in  the  trial  of  an 
action  on  a  certain  theory  will  not  be  heard  to  assert  for  the  first  time  on 
appeal  that  there  was  error  In  adopting  that  theory. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  2,  Appeal  and  Error, 
{  1053.] 

4.  Same— Question  Not  Raised  on  Tbiai,. 

A  question  not  raised  on  the  trial  will  not  be  considered  for  the  first 
time  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  C&at.  Dig.  vol.  2,  Appeal  and  Error, 
88  1018-1034.] 

5.  Trial— Objections  to  Evidence— Sufficiehoy— Grounds  of  Objecttoh. 

In  an  action  In  a  state  court  on  an  injunction  bond  giv«i  in  a  United 
States  court,  the  only  damages  shown  were  for  counsel  fees  In  procuring 
a  dissolution  of  the  injunction,  and  evidence  as  to  this  was  taken  against 
objection  of  defendant's  counsel  on  the  ground  of  immateriality  and  ir- 
relevancy, without  referring  specifically  to  the  rule  of  the  federal  courts 
as  to  the  inadmissibility  of  counsel  fees  as  an  element  of  damage  in  such 
a  suit  Held,  that  the  question  was  not  preeentect  by  the  objection  in 
fluch  a  manner  as  to  bring  it  Bpeciflcally  to  the  court's  attention. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  46,  Trial,  SS  194-200.] 

8.   COSPORATIONB— GOBPOBATK  EXISTENCE— RIGHT  TO  DENY— ACXIOK  BY  COKPO- 

BATION. 

Persons  sued  by  a  cori>orntion.  where  the  action  is  ex  contractu,  as  well 
as  where  it  is  ex  delicto,  are  debarred'  from  setting  up  the  defense  that 
the  corporation  was  not  legally  organized ;  that  being  a  question  for  the 
state. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  12,  Corporations,  f| 
81-96.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  National  Society  of  United  States  Daughters  of  1812 
against  the  American  Surety  Company  of  New  York.  Judgment  for 
plaintiflF,  and  defendant  appeals.  Reversed,  with  leave  to  plaintiflF  to 
appeal  to  the  Appellate  Division. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  GUY  and  BRUCE,  JJ. 

Asa  Bird  Gardiner,  for  appellant 
Philip  Carpenter,  for  respondent 

GILDERSIvEEVE,  P.  J.  In  an  action  in  the  United  States  Circuit 
Court,  wherein  one  Titus  and  others  were  complainants  and  the  plain- 
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tiif  herein  was  defendant,  a  temporary  injunction  was  given  upon  the 
application  of  the  complainants.  Upon  the  undertaking  given  on  said 
injunction  the  defendant  herein  was  the  surety.  The  injunction  was 
subsequently  dissolved,  and  the  bill  or  complaint  in  the  case  was  dis- 
missed. Thereupon  this  action  was  brought  in  the  Municipal  Court, 
on  the  undertaking,  agaiifst  defendant  as  surety.  The  only  damages 
shown  were  for  counsel  fees  in  procuring  a  dissolution  of  the  injunc- 
tion, and  the  court  below  gave  judgment  for  the  plaintiff  for  the  sum 
of  $200,  interest,  and  costs.    Defendant  appeals. 

Counsel  fees  are  not  recoverable  as  an  element  of  damage  in  an 
action  upon  an  injunction  bond  given  in  a  United.  States  court  and  sued 
upon  in  a  United  States  court.  Oelrichs  v.  Spain,  15  Wall.  211-231,  21 
L.  Ed.  43.  It  has  also  been  held  by  the  United  States  Supreme  Court 
that,  in  an  action  brought  in  a  state  court  upon  an  injunction  bond 
given  in  a  United  States  court,  the  rule  of  the  federal  court  prevails, 
and  that  counsel  fees  are  not  admissible  as  an  element  of  damage. 
Tulluck  V.  Mulvane,  184  U.  S.  497,  22  Sup.  Ct.  372,  46  L.  Ed.  657 ; 
Missouri,  K.  &  T.  R.  R.  Co.  v.  Elliot,  184  U.  S.  530,  22  Sup.  Ct.  446, 
46  L.  Ed.  673.  Plaintiff  claims  that  defendant  did  not  raise  this  point 
at  the  trial,  and  that  the  action  was  tried  on  the  theory  that  the  prin- 
ciple prevailing  in  the  courts  of  this  state,  allowing  counsel  fees  for 
setting  aside  the  injunction  as  an  element  of  damage  in  an  action  on 
the  tmdertaldng,  applied  to  the  case  at  bar.  There  is  no  substantial 
contention  as  to  the  law  applicable  to  the  conditions  created  by  the 
transaction  under  consideration. 

The  respondent  rests  his  claim  for  affirmance  upon  the  ground  that 
the  trial  proceeded  upon  an  erroneous  theory  with  the  acquiescence  of 
both  parties,  and  that  a  new,  although  correct,  theory  cannot  be  urged 
upon  appeal.  The  general  rule  is  that  a  party  who  has  acquiesced  in 
the  trial  of  an  action  upon  a  certain  theory  will  not  be  heard  to  assert 
for  the  first  time  on  appeal  that  there  was  error  in  adopting  the  theory 
he  assisted  in  establishing  as  the  law  of  the  case,  and  that  a  question 
which  was  not  raised  on  the  trial  will  not  be  considered  for  the  first 
time  on  appeal.  Reich  v.  Cochran,  151  N.  Y.  129,  46  N.  E.  367,  37 
L.  R.  A.  805,  56  Am.  St,  Rep.  607 ;  Vann  v.  Rouse,  94  N.  Y.  401 ; 
Wellington  v.  Morev,  90  N.  Y.  656 ;  Caponigri  v.  Altieri,  165  N.  Y. 
263,  59  N.  E.  87.  This  general  principle  has  been  held  to  apply  to  ap- 
peals from  the  Municipal  Court  to  the  Supreme  Court,  and  its  sound- 
ness will  not  be  challenged.  Steinhart  v.  Enteen,  43  Misc.  Rep.  388- 
390,  87  N.  Y.  Supp.  488. 

The  learned  counsel  for  the  appellant,  however,  urges  that  it  is  not 
necessary,  in  an  action  in  a  state  court  on  a  bond  given  in  a  United 
States  court,  that  a  right  of  a  federal  nature  should  be  specifically 
raised,  but  that  it  is  sufficient  if  the  state  court,  by  the  pleadings,  evi- 
dence, or  otherwise,  is  informed  of  such  fact.  In  support  of  this  the- 
ory he  cites  the  case  of  M.,  K.  &  T.  R.  R.  Co.  v.  Elliot,  supra,  which 
is  an  appeal  to  the  United  States  Supreme  Court  from  the  state  court 
of  Missouri.    It  was  there  held  by  Mr.  Justice  White  that: 

"If  the  state  conrt,  In  deciding  the  case,  has  actually  considered  and  deter- 
mined a  federal  question,  although  arising  on  ambiguous  avermeuts,  then,  a 
federal  controversy  havliig  been  actually  decided,  the  right  of  this  court  to 
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review  obtains;  and  all  tbat  is  eeaentlal  is  that  tlie  federal  questions  must  be 
presented  to  the  state  court  In  snch  a  manner  as  to  bring  them  to  the  attention 
of  that  tribunal." 

Can  it  be  said  that  the  erroneous  admission  of  evidence  by  the  Mu- 
nicipal Court  on  the  question  of  damages  is  sufficiently  presented  to  the 
Appellate  Term  of  ^is  court  by  the  objections  and  exceptions  taken 
at  the  trial?  The  pleadings  state  the  facts  which  shew  the  successive 
steps  taken  in  the  United  States  court.  Plaintiff's  counsel  took  the 
stand  to  show  what  damages  plaintiif  had  sustained  by  reason  of  the 
injunction,  and  he  is  the  only  witness  on  that  branch  of  the  case.  He 
sought  to  show  what.services  he  had  rendered  in  the  injunction  mat- 
ter, their  value,  what  he  had  been  paid,  and  what  his  client  had  agreed 
to  pay  him.  All  of  this  testimony  was  taken  under  the  objection  and 
exception  of  defendant's  counsel.  The  grounds  of  the  objection  were 
immateriality  and  irrelevancy,  without  referring  specifically  to  the 
federal  rule  on  the  inadmissibility  of  counsel  fees  as  an  element  of 
damage  in  a  suit  on  an  injunction  bond.  While  it  is  true  that  the 
evidence,  to  which  objection  was  made,  was  in  point  of  fact  imma- 
terial and  irrelevant  to  the  issues,  since  the  services  proven  and  the 
fees  paid,  or  agreed  to  be  paid,  were  not  an  element  of  damage  in  the 
case  at  bar,  still  it  cannot  be  said  that  the  federal  question  was  pre- 
sented to  the  Municipal  Court  by  the  objections  in  such  a  manner  as 
to  bring  it  specifically  to  the  attention  of  that  tribunal.  While  it  must 
be  said  that  the  question  which  the  court  below  was  called  upon  to  de- 
termine was  not,  upon  the  trial,  in  terms  and  language  designated  as  a 
federal  question,  still  under  the  pleadings  and  proof  it  was  tihe  inherent 
and  vital  question  upon  which  the  decision  necessarily  turned,  and  tfie 
judgment,  as  rendered,  could  not  have  been  given  without  deciding  it. 
The  only  issue  presented  was  the  claim  for  damage  under  a  federal 
bond.  "The  limit  of  liability  under  the  bond  was  $250,  whidt  was  the 
amount  demanded  in  the  complaint,  and  also  the  amount  claimed  by 
counsel  to  be  his  agreed  fee  for  getting  the  injunction  vacated,  and,  as 
we  have  seen,  the  only  evidence  of  dzmage  by  reason  of  the  injunction 
was  this  counsel  fee.  If  plaintiff  could  have  shown  any  other  element 
of  damage,  it  is  not  indicated  in  any  way  either  in  the  pleadings  or 
proof. 

In  Maxwell  v.  Newbold,  69  U.  S.  611-516,..16  L.  Ed.  606,  cited  with 
approval  in  Oxlev  Co.  v.  Butler  Co.,  166  U.  S.  649,  666,  656,  17  Sup. 
Ct.  709,  41  L.  Ed.  1149,  no  reference  was  made  to  the  federal  question 
at  the  trial  in  the  state  court ;  but  the  Supreme  Court  of  the  United 
States  held  that  this  did  not  preclude  the  plaintiffs  in  error  from  raising 
the  point  in  the  appellate  state  court,  "if  it  was  involved  in  the  case  as 
presented  to  that  court."  In  the  case  at  bar  the  federal  question,  as 
we  have  seen,  is  clearly  involved  in  the  case  as  presented  to  the  Ap- 
pellate "Term.  As  the  case  now  stands,  the  plaintiff  has  a  judgment  for 
damages  to  which  he  is  not  entitled  by  law.  Such  judgment,  in  the 
interests  of  justice,  cannot  stand.  Inasmuch,  however,  as  there  may 
be  at  least  a  possibility  of  plaintiff  proving  some  other  element  erf 
damage,  a  new  trial  should  be  granted. 

So  far  as  defendant's  claim  that  plaintiff  is  not  legally  incorporated 
is  concerned,  assuming  such  to  be  the  fact,  it  may  be  observed  tfiat  the 
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general  rule  is  that  persons  sued  by  a  corporation  in  an  action  ex  con- 
tractu, as  well  as  persons  sued  by  a  corporation  in  an  action  ex  de- 
licto, are  equally  debarred  from  settin^f  up  the  defense  that  the  corpo- 
ration was  not  legally  organized,  which  is  a  question  for  the  state. 
Cook  on  Corporations,  p.  1422.  However,  it  is  not  necessary  to  discuss 
this  branch  of  the  case,  as  the  judgment  must  be  reversed  for  the  rea- 
sons above  stated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  •  , 

As  the  questions  presented  are  somewhat  novel  and  of  an  important 
character,  the  respondent  may  have  leave  to  appeal  to  the  Appellate 
Division.    All  concur. 


HOPP  v.  McWHIRTBR  et  al 

(Snpreme  Court,  Appellate  Term.    December  20,  IfiOT.) 

Sai.es— Reoovkbt  of  Pbioe— DEnRSKs— Iixsoal  Cbk  or  Fabtrebship  Naub— 
Statutobt  Pbovisiorb. 

Recoveiy  may  be  had  for  goods  sold  and  delivered,  notwithstanding  the 
vendor  may  have  been  transacting  baslness  In  violation  of  Pen.  Code,  f 
863,  declaring  any  person  nalng  the  designation  "and  Company"  or  "ft 
Co.,"  where  no  actaal  partner  is  r^resented  thereby,  guilty  of  a  mis- 
demeanor. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Percy  P.  Hopp,  doing  business  under  the  name  of  tiie 
Bronx  Window  Sh^de  &  Awning  Company,  against  William  H.  Mc- 
Whirter  and  another.  Judgment  for  defendants,  and  plaintiff  appeals. 
Reversed,  and  a  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  McCALl.  and 
FORD,  JJ. 

David  H.  Taylor,  for  appellant. 
Oliver  E.  Davis,  for  respondents. 

PER  CURIAM.  The  plaintiff  sued  as  Perqr  P.  Hopp,  doing  busi- 
ness under  the  name  of  the  Bronx  Window  Shade  &  Awning  Com- 
pany. The  pleadings  were  oral ;  plaintiff  claiming  for  goods  sold  and 
delivered,  and  the  defendants  pleading  a  general  denial.  The  plain- 
tiff called  a  witness,  who  testified  that  he  was  the  manager  and  sales- 
man for  the  Bronx  Window  Shade  &  Awning  Company  and  that  he 
sold  and  delivered  to  the  defendant  McWhirter  window  shades  to  the 
amount  and  value  of  $80.40,  which  were  placed  in  one  of  defendant's 
houses  and  for  which  he  promised,  but  had  failed,  to  pay.  When 
plaintiff  rested,  the  defendant  moved  to  dismiss  the  complaint  upon 
the  ground,  among  others,  that  the  plaintiff  had  not  shown  authority 
to  do  business  under  "that  name."  This  motion  was  gpranted.  This 
was  error.  There  was  no  evidence  that  the  plaintiff  was  transacting 
business  in  violation  of  section  363  of  the  Penal  Code,  and,  even  had 
that  appeared,  it  would  not  have  prevented  the  plaintiff  from  recovering- 
under  the  testimony  in  this  case.    Vandergriff  v.  Bertron,  82  N.  Y. 
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Supp.  154,  83  App.  Div.  548 ;  Loeb  v.  Fireman's  Ins.  Co.,  78  App.  Div 
117,  79  N.  Y.  Supp.  510. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


(56  Misc.  Rep.  684.) 

ANDERSON  T.  HEBBARD. 

(Suprone  Court,  Appellate  Term.    December  20,  1907.) 

Landlord  and  Tenart— Iaabk— Oftior  to  Canobl— Notiob. 

A  lease  of  an  apartment  for  18^^  months,  terminating  September  1,  1907, 
provided  tbat  the  landlord  should  have  the  right  to  cancel  the  lease  at 
any  time  during  the  term,  on  80  days'  notice,  prior  to  the  date  of  the  can- 
cellation, of  his  Intent  so  to  do.  On  March  5,  1007,  an  agent  of  the  own- 
er wrote  to  the  tenant  that  the  rent  of  the  apartment  would  be  at  the 
rate  of  $00  per  month  after  May  1st  next,  and  asked  the  tenant  to  notify 
him  whether  he  wished  to  keep  the  apartment  at  this  rent  Held,  not 
the  80  days'  notice  required  by  the  lease  for  its  cancellation,  but  sent 
nnder  a  mistaken  Impression  that  the  lease  expired  by  its  express  terms 
on  May  1st,  and  intended  as  an  invitation  to  the  tenant  to  stay,  providing 
he  would  meet  the  increase  of  rental. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  District. 

Action  by  Chauncey  Anderson  against  Gilbert  C.  Hebbard,  Jr. 
Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL,  and 
FORD,  JJ. 

Anderson,  Pendleton  &  Anderson,  for  appellant 
Walradt,  Blaney  &  Hord,  for  respondent. 

McCALL,  J.  The  relation  existing  between  the  parties  to  this  lit- 
igation was  that  of  landlord  and  tenant,  and  is  defined  in  a  writ- 
ten instrument  of  lease  of  an  apartment  in  the  building,  687  Lexington 
avenue,  in  this  city.  The  term  of  holding  therein  defined  was  a  period 
of  18^  months,  beginning  on  February  15,  1906,  and  terminating  on 
September  1,  1907,  at  a  fixed  rental  of  $50  per  month.  The  lease, 
however,  contained  this  clause : 

"It  Is  hereby  expressly  understood  and  agreed  that  the  said  party  of  the 
first  part  (the  landlord)  retains  the  right  and  privilege  of  canceling  this  lease 
at  any  time  during  the  term,  provided,  however,  he  gives  written  notice 
of  his  Intention  to  the  party  of  the  second  part  thirty  days  prior  to  the  date  of 
cancellation  decided  upon." 

There  is  no  dispute  about  the  facts  in  the  case,  and  unless  the  land- 
lord has  exercised  his  option  thus  above  shown  to  have  been  specially 
reserved  to  him  of  canceling  this  lease,  then  the  term  of  same  would 
not  have  expired  until  September,  1907,  and,  as  the  montfi's  rental  sued 
for  long  antedated  the  fixed  period  of  expiration,  the  defendant  was 
answerable  for  the  amount  sued  for  and  obligated  to  pay  same.  On 
March  5th  one  Henry  Keale  personally  wrote  the  following  letter  to 
the  defendant: 

"Dear  Sir :  The  owner  of  the  building.  No.  687  Lexington  avenue,  requests 
me  to  say  that  the  rent  of  the  apartment  now  occupied  by  you  in  tbat  build- 
ing will  bft  at  the  rate  of  $60  per  moDth  from  and  after  May  let  next.    Kind- 
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I7  let  me  know  wbetber  or  not  yon  desire  to  keep  tlie  apartment  at  this  rent 
and  oblige, 

"Yours  very  truly,  Henry  Keale." 

And  this  letter,  read  in  the  light  of  the  right  of  cancellation  re- 
served in  the  lease,  presents  the  only  question  involved  in  this  litiga- 
tion, because,  as  heretofore  statedi  all  the  facts  being  conceded,  the 
question  turns  on  whether  from  this  writing  is  to  be  spelled  the  ex- 
ercise by  the  landlord  of  the  right  reserv^  unto  him  to  terminate 
the  tenancy  before  the  time  fixed  in  lease  for  expiration.  In  our  judg- 
ment the  agent  who  wrote  that  letter  was  clothed  with  full  authority 
to  represent  the  landlord,  and,  whatever  the  purport  of  his  act,  it  is 
binding  upon  the  principal,  and  with  that  statement  we  dismiss  that 
feature  of  the  case. 

But  what  motive  prompted  the  sending  of  this  letter,  and  what  pur- 
pose was  sought  to  be  worked  by  it?  Examined  from  any  viewpoint 
it  is  impossible  to  interpret  it  in  any  sense  as  exercising  the  right  of 
cancellation  reserved.  It  was  not  a  30-day  notice,  such  as  was  called 
for  by  the  terms  of  the  lease.  In  not  a  syllable  of  the  writing  is  there 
a  reference  to  a  cancellation  of  or  intent  to  cancel  an  existing  lease, 
and  while  it  does  refer  to  an  intention  to  put  a  higher  price  upon  the 
occupancy  of  the  apartment  after  a  given  date,  to  wit,  May  1st,  some 
40  or  50  days  in  tfie  future,  it  expressly  invites  the  views  of  the  ten- 
ant as  to  whether  he  will  continue  upon  the  increased  basis,  showing 
clearly,  not  an  intent  to  exercise  an  absolute  right  established  by  an 
existing  contract,  but,  when  that  contract  should  expire,  a  statement 
of  terms  under  which  a  new  contract  could  be  entered  into  between  the 
parties,  if  they  so  desired.  Of  course,  the  landlord  was  mistaken  as 
to  his  power  to  do  this,  because  the  existing  contract  did  not  expire 
on  May  1st,  but  on  September  1st  of  the  same  year,  and  he  could  not, 
had  he  attempted,  enforce  the  payment  of  such  increased  rental ;  and 
this,  it  seems  to  me,  is  the  test  to  apply  in  determining  the  question  pre- 
sented by  this  litigation.  We  are  not  left  in  any  doubt  about,  nor 
have  we  cause  to  conjecture,  that,  this  letter  of  March  5th  was  sent 
through  mistake  as  to  the  date  of  fixed  expiration.  The  correspond- 
ence clearly  demonstrates  it,  and  the  defendant  himself  was  fully  im- 
bued with  the  belief,  as  shown  by  his  testimony,  and  was  fully  ap- 
prised of  same,  and  in  what  we  believe  was  ample  time. 

The  correspondence  following  the  letter  of  March  5th  clearly  in- 
dicates the  construction  and  interpretation  put  upon  it  by  the  parties. 
Neither  party  treated  the  letter  as  an  exercise  of  the  option  reserved 
in  the  lease.  It  is  unfortunate  that  the  defendant  has  taken  upon  him- 
self contractual  obligations  that  may  prove  onerous;  but  in  the  light 
of  all  the  circumstances,  and  the  proof  adduced,  it  is  in  our  judg- 
ment impossible  to  readi  any  other  conclusion  than  that  the  letter 
of  March  5th  was  sent  by  the  landlord  under  the  mistaken  impression 
that  the  lease  expired  by  its  express  terms  on  May  1st,  and  what  was 
intended  was,  not  an  invitation  to  the  tenant  to  vacate  the  premises, 
but  rather  to  stay,  provided  he  would  meet  the  increase  of  rental ;  that 
the  landlord  had  not  thereby  exercised  the  right  of  cancellation,  nor 
was  any  such  idea  conveyed  thereby ;  that  the  lease  did  not  end  until 
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September  1st;  and  that  the  defendant  was  answerable  to  the  demand 
for  payment,  and  must  respond. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


ISRABLS  et  al.  ▼.  MacDONALD  et  iL 
(Supreme  Coart,  Appellate  Division,  Second  Department    Deconber  23, 1907.) 

L  EviDENCB— Opinions— Suantcrrs  o»  EiXPEST  TESfmtoNY. 

Where,  In  an  action  by  architects  for  fees  for  making  plans  for  a  build- 
ing at  a  specified  per  cent  of  the  coet  thereof,  the  actual  cost  could  be 
proved,  the  testimony  of  experts  as  to  the  cost  of  tlie  building,  based  on 
calculation,  was  inadmissible. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  20,  Evidence,  |  2330.] 

2.  Sajcb— Valub  or  BuiLDino— Abchitkcts'  EsniiATX. 

In  an  action  by  architects  for  fees  for  making  plans  for  a  building  at  a 
qiedfied  per  cent  of  its  cost  a  statement  of  one  of  the  architects,  before 
the  plans  were  drawn,  of  the  amount  the  building  would  cost  was  only 
an  estimate,  and  inadmissible,  where  the  actual  cost  could  be  proved. 

[Ed.  Note. — For  cases  In  point  eee  Cent  Dig.  vol.  20,  S^idence,  i  2830.] 

8.  Sahb— Plarb  and  SPEamcATioRS— Self-Sebvino  Dbolabatiokb. 

In  an  action  by  architects  for  fees  for  making  plans  for  a  building  at  a 
specified  per  cent,  of  its  cost  the  statement  as  to  the  cost  in  the  plans 
filed  with  the  building  department  was  inadmissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  voL  20,  Evidence,  {  1096.] 

4.  Afpkai/— Pbksertatiok  or  QTTKsnons  iir  Lowxb  Coubt— Eudohtb  of 
Cause  of  Aotioh. 

Where,  in  an  action  by  architects  for  fees  for  making  plans  for  a 
building  at  a  specified  per  cent  of  its  cost  plaintiffs  opposed  a  motion  to 
nonsuit  and  claimed  the  right  to  go  to  the  Jury  on  evidence  of  the  coet  of 
the  building,  and  they  did  not  claim  that  the  evidence  established  a  right 
to  recover  on  certain  items,  the  question  of  the  right  to  recover  on  such 
Items  could  not  be  considered  on  appeal. 

[Ed.  Note. — For  cases  In  iK)lnt  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
H  1070-1078.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  H.  Israels  and  another,  doing  business  as  Israels 
&  Harder,  against  Ranald  H.  MacDonald  and  another,  doing  business 
as  Ranald  H.  MacDonald  &  Co.  From  a  judgment  of  nonsuit,  plain- 
tiffs appeal.    Affirmed. 

The  action  is  to  recover  a  balance  for  the  fees  of  the  plaintUTs  as  architects. 
The  complaint  alleges  and  the  plalntlfTs  proved  a  contract  that  they  were  to 
make  the  plans  and  specifications  of  a  building  about  to  be  erected  by  the 
defendants,  and  be  paid  3  per  cent  therefor  on  the  cost  of  the  building  by 
the  defendants.  The  building  was  completed,  and  the  defendants  paid  the 
plaintiffs  3  per  cent  on  what  the  defendants  claimed  was  the  cost  viz.,  $275,- 
891.45,  and  also  an  additional  sum  for  other  Items,  but  the  plalntUFB  claimed 
that  the  cost  was  more,  viz.,  $400,000,  and  sued  for  the  balance  due  them  then- 
on,  and  for  some  small  items  of  extra  work,  which  the  defendants  claim  to 
have  overpaid. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 
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Theodore  T.  Baylor,  for  appellants. 

Frank  W.  Arnold  (Frederick  C.  Gladden,  on  the  brief),  for  re- 
spondents. 

GAYNOR,  J.  The  learned  trial  judge  did  riot  err  in  excluding  the 
evidence  of  experts  as  to  what  the  cost  of  such  a  building  would  be. 
The  actual  cost  could  be  proved,  and  therefore  the  case  was  not  one 
for  the  opinion,  calculation  or  estimate  of,  experts.  No  case  is  cited  to 
the  contrary.  Nor  was  the  statement  of  one  of  the  plaintiffs  before 
the  plans  and  specifications  were  drawn,  of  the  amount  the  building 
would  or  was  to  cost,  evidence  of  the  actual  cost;  it  was  only  an  esti- 
mate or  opinion.  The  same  is  true  of  the  statement  as  to  cost  in  the 
plans  and  specifications  filed  wiUi  the  building  department.  There  be- 
4ng  no  evidence  of  the  actual  cost,  the  case  called  for  a  nonsuit. 

But  the  plaintiffs  now  claim  that  at  all  events  they  were  entitled  to  re- 
cover some  small  items  amounting  to  about  $233,  whereas  the  action  is 
for  $3,298.97.  The  claim  is  very  obscure,  to  say  the  least.  But  it  suffices 
that  it  was  not  made  below.  On  the  contrary,  in  opposing  the  motion 
for  a  nonsuit,  counsel  for  the  defendants  claimed  the  right  to  go  to 
the  jury  on  the  evidence  of  the  cost  of  the  building  only.  If,  apart 
from  that,  he  claimed  that  the  evidence  established  a  right  to  recover 
some  other  item,  he  should  have  pointed  it  out. 

The  judgment  should  be  affirmed. 

Judgment  afliruied,  witb  cbsta.    All  concor. 


CKISSMAN  V.  ERIE  R.  C50. 

<8npreme  Court,  Apijiellate  Division,  Second  Department    December  28,  1907.) 

1.  Mabtbb  aud  Sektamt— Injtjbt  to  Sebvaht— Etidbnoje. 

In  an  action  against  a  railroad  company  for  death  of  an  engineer,  evi- 
dence held  to  sustain  verdict  for  plaintiff. 

S.  Tbiai/— Monon  to  Dibeot  Vebdiot. 

A  motion  to  direct  a  verdict  on  specified  enmnerated  gromids  excludes 
■     all  gronnds  not  enumerated. 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Caroline  Crissman,  executrix  of  Henry  Crissman,  against 
the  Erie  Railroad  Company.  Judgement  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
OAYNOR,  JJ. 

John  B.  Stanchfield,  for  appellant 

Thomas  Watts,  for  respondent.  / 

GAYNOR,  J.  There  is  no  reason  to  interfere  with  this  Judgment.' 
The  deceased  was  a  locomotive  engineer.  His  engine  left  the  track 
near  'the  Bergen  tunnel  in  New  Jersey,  toppled  over  on  and  killed  him. 
He  was  69  years  old  and  left  a  widow  and  a  son  30  years  old.  The 
verdict  was  for  $10,500.    The  defendant  had  been  repairing  and  re- 
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laying  a  section  of  the  track.  There  is  evidence  to  show  that  the  ties 
and  rails  were  put  down  on  loose  material,  and  that  the  heavy  engine 
caused  the  track  to  move,  and  to  sink  on  one  side.  The  defendant's 
main  contention  was  that  the  engine  left  the  track  just  before  it  reached 
the  place  where  the  repairs  had  been  done.  The  judge  submitted  this 
to  the  jury,  and  also  took  away  from  them  any  question  of  the  suffi- 
ciency of  the  material,  leaving  to  them  only  the  question  of  whether 
the  work  had  been  properly  done  and  the  track  made  safe.  The  verdict 
is  not  against  the  weight  of  evidence. 

The  complaint  alleges  the  New  Jersey  statute  similar  to  ours  which 
allows  actions  like  this,  but  although  this  was  put  in  issue  by  the  an- 
swer there  was  no  proof  of  it,  the  judge  took  no  note  of  it  in  his  charge, 
but  instructed  as  though  the  action  were  under  the  New  York  statute, 
and  there  was  no  reference  to  the  matter  by  any  one  during  the  trial. 
The  defendant  now  asks  for  a  reversal  on  the  ground  that  the  plain- 
tiff did  not  make  out  a  case  for  lack  of  such  proof,  and  that  therefore 
its  motion  at  the  close  to  direct  a  verdict  was  erroneously  denied.  But 
when  we  look  at  the  record  we  find  that  the  motion  was  put  on  specific 
enumerated  grounds,  thereby  excluding  all  grounds  not  enumerated, 
and  the  one  in  question  was  not. 

The  judgment  should  be  aiHrmed. 

Judgment  and  order  affirmed,  witb  costs.    All  concur. 


RAMSAY  V.  LANTRT,  Fire  Com'r,  etc.     . 
(Supreme  Court,  Appellate  Division,  Second  Department    December  23,  lOOT.) 
MANDAinrs— MiTNioiPAi^  Fibs  DiPAxniEnT— Pekbiorb  —  FiziNa   ax   Wboro 

AKOtTKT— GOBKECnON— IjACBKS. 

A  person  who,  upon  retirement  from  tbe  Are  department  of  the  city  of 
New  York,  bas  his  pension  fixed  at  a  sum  leas  tban  be  Is  entitled  to  in 
law,  Is  not  barred  by  lacbes  because  bis  ai^llcation  to  compel  the  commis- 
sioner to  fix  it  at  tbe  proper  amount  is  not  brought  promptly  after  the 
amount  was  fixed,  since  the  rule  that  a  person  dismissed  from  an  office, 
If  he  wishes  to  be  reinstated,  must  apply  promptly,  does  not  apply. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  33,  Mandamus,  {  283,} 

Appeal  from  Special  Term,  Kings  County. 

Application  for  a  writ  of  mandamus  by  John  Ramsay  against  Fran- 
cis J.  Lantry,  as  commissioner  of  the  fire  department  of  the  city  of 
New  York,  etc.  From  a  final  order  granting  a  peremptory  writ,  re- 
spondent appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

James  D.  Bell  Qames  W.  Covert,  on  the  brief),  for  appellant 
Charles  J.  Ryan,  for  respondent. 

GAYNOR,  J.  When  the  respondent  was  retired  from  the  fire  de- 
partment of  the  city  of  New  York  his  pension  in  the  fire  department 
pension  fund  was  fixed  at  $533.33  by  the  fire  commissioner.  It  was  the 
statute  duty  of  such  commissioner  to  fix  such  pension  at  one-half  the 
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salary  the  respondent  was  receiving  at  the  time  of  his  retirement,  or 
at  "such  less  sum  in  proportion  to  the  number  of  officers  and  members 
so  retired  as  the  condition  of  the  fund  will  warrant"  Claiming  that 
his  pension  should  have  been  fixed  at- $800  (for  his  salary  was  $1,600 
at  the  time  of  his  retirement)  the  respondent  brought  an  action  to  re- 
cover the  difference  for  the  first  year  between  $800  and  the  sum  al- 
lowed him.  He  was  retired  on  March  14,  1903,  and  commenced  the 
said  action  on  December  2,  1904.  He  failed  in  his  action  because  his 
remedy  was  by  mandainus  to  correct  the  error  of  the  fire  commissioner. 
Ramsey  v.  Hayes,  112  App.  Div.  442,  98  N.  Y,  Supp.  394;  187  N. 
Y.  367,  80  N.  E.  193.  Thereupon  he  applied  for  a  writ  of  mandamus 
to  require  his  pension  to  be  fixed  at  $800,  alleging  facts  showing  that 
the  state  of  the  pension  fund  allowed  him  that  amount,  and  the  order 
granting  a  peremptory  writ  is  here  appealed  from.  The  contention  is 
that  the  application  should  have  been  denied  for  laches.  It  seems  ex- 
traordinary that  such  an  objection  should  be  taken  when  it  is  not  dis- 
puted that  the  condition  of  the  pension  fund  was  such  that  the  re- 
spondent was  entitled  to  have  his  pension  fixed  at  $800.  Such  a  course 
in  private  affairs  could  scarcely  be  deemed  honorable.  The  rule  of 
laches  declared  by  the  courts  in  respect  of  applications  to  be  reinstated 
in  an  office  or  place  (People  v.  Justices,  78  Hun,  334,  29  N.  Y.  Supp. 
157 ;  People  v.  Keating,  49  App.  Div.  123,  63  N.  Y.  Supp.  71 ;  People 
v.  Sturgis,  82  App.  Div.  580,  81  N.  Y.  Supp.  816)  has  no  application  to 
this  case.  In  such  cases  it  is  fair  and  meet  that  the  person  dismissed 
apply  promptly  for  reinstatement,  and  not  wait  until  another  has  be- 
come seasoned  to  his  place,  or  the  condition  of  the  department  has 
become  adjusted  to  his  absence.  But  here  the  respondent  asked  only 
for  what  in  law  and  honesty  he  was  entitled  to,  and  the  granting  of 
which  could  injure  no  one. 
The  order  should  be  affirmed. 

Order  affirmed,  with  costs.    All  concur. 


KARCH  V.  NASSAU  E2.ECTRI0  U.  CO. 

(Supreme  Court,  Appellate  Dlrlsion,  Second  Department    December  23,  1007.) 

JuBT— Rionr  TO  Triai.  bt  Jubt— Deuand— Waitkb  of  Right. 

Mimlclpal  Court  Act,  Laws  1902,  p.  1557,  c.  580,  {  230,  provides  that  up- 
on an  iSBue  of  fact  jolued,  if  a  Jnry  trial  be  not  demanded,  the  court  must 
bear  the  erldence,  etc.  Section  231  provides  that  at  any  time  when  an 
Issue  of  fact  is  Joined,  either  party  may  demand  a  jury  trial,  and,  unless 
so  demanded  at  the  Joining  of  issue,  it  Is  waived.  Held,  that  a  Jury  trial 
Is  waived  only  when  neither  party  makes  demand  therefor ;  and  hence, 
where  plaintiff  demanded  a  Jury,  and  defendant's  challenge  to  the  venire 
and  the  jurors  drawn  was  sustained,  plaintiff  could  not  waive  his  demand, 
nor  could  the  court  try  the  case  alone  against  defendant's  protest,  since 
plalntifTs  demand  hnd  assured  a  right  to  defendant,  as  well  as  to  him- 
self. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  31,  Jury,  {{  176-196.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict, 
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Action  by  Martin  Karch  against  the  Nassau  Electric  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

A.  M.  Williams,  for  appellant 
Frederick  N.  Van  Zandt,  for  respondent. 

JENKS,  J.  The  action  is  brought  in  the  Municipal  Q)urt  for  loss 
of  services  of  a  wife  consequent  upon  injuries  suffered  by  her  when 
a  passenger  in  a  car  of  the  defendant.  On  the  return  day  of  the  sum- 
mons the  plaintiff  demanded  a  jury  trial,  and  a  venire  was  issued. 
When  the  case  came  on  for  trial,  the  defendant  challenged  the  venire- 
and  the  jurors  drawn.  The  challenge  was  sustained,  tmder  exception 
by  the  plaintiff,  who  thereupon  said  that  he  would  try  the  cause  with- 
out a  jury.  The  defendant  declined  to  proceed  without  a  proper  jury. 
The  plaintiff  objected  that  the  defendant  could  not  demand  a  jury  at 
that  time.  The  defendant  replied  that  such  was  its  demand.  The 
court  ruled  that  the  cause  must  go  to  trial  without  a  jury.  The  defend- 
ant objected,  and  the  court,  ruling  that  it  then  deihanded  a  jury  and 
tendered  the  fees,  denied  the  motions  of  the  defendant,  overruled  its 
objections,  and  under  exception  the  cause  was  tried  without  a  jury. 
The  court  alone  was  not  empowered  to  try  the  cause  if  a  jury  trial  was 
demanded.    Municipal  Court  Act,  Laws  1902,  p.  1657,  c.  580,  §  230. 

The  point  of  the  respondent  is  that,  inasmuch  as  section  231  pro- 
vides "at  any  time  when  an  issue  of  fact  is  joined,  either  par^  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of  issue 
a  jury  trial  is  waived,"  the  defendant  had  waived  its  right  by  omis- 
sion to  demand  the  jury  at  the  joinder  of  issue.  But  either  party  may 
demand  a  jury  and  thus  secure  it,  and  it  is  only  when  neither  party 
makes  such  demand  that  the  jury  is  waived.  In  this  case  the  plaintiff 
had  duly  demanded  the  Jury,  and  hence  a  trial  by  jury  was  then  as- 
sured to  both  parties.  The  defendant  had  the  right  to  rest  upon  the 
action  of  the  plaintiff,  and  to  assume  that  the  trial  would  be  by  jury, 
and  there  was  no  reason  why  it  should  have  then  on  its  part  taken  a 
step  like  unto  that  already  taken  by  the  plaintiff  to  obtain  a  like  condi- 
tion for  both  parties.  The  plaintiff  could  not  waive  the  demand  against 
the  protest  of  the  defendant,  because  his  demand  had  assured  a  right 
to  the  defendant,  as  well  as  to  himself;  and  the  court  had  no  power 
to  dispense  with  the  jury  against  the  protest  of  the  defendant.  Sher- 
wood V.  N.  Y.  Telephone  Co.,  46  Misc.  Rep.  102,  91  N.  Y.  Supp.  387. 

The  judgment  must  be  reversed,  and  a  new  trial  must  be  ordered  be- 
fore a  court  and  a  jury;  costs  to  abide  the  event  All  concur,  except 
HIRSCHBERG,  P.  J.,  not  voting. 
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PEOPLE  ez  rel.  PECHTOLD  V.  BOGART,  Commissioner  of  I/lcensefl. 
(Supreme  Court;  Appellate  Division,  Second  Department    December  23,  1007.) 

1.  GSBTIORABI— MECESSITT  FOB  REVIBW— PoSSIBIUTT  OF  RXLIEF. 

On  certiorari  to  review  the  revocation  of  an  employment  bureau  license, 
where  It  appears  that  the  writ  was  dated  some  two  or  three  weelts  prior 
to  the  expiration  of  the  license  by  its  own  limitations  under  the  law,  and 
the  hearing  is  not  had  imtll  after  such  date  of  expiration,  substantial  re- 
lief cannot  be  granted,  and  the  court  may  refuse  to  review. 

2.  lacERBKs—OocDPATioNs— Revocation— Notice— STATirroBT   Pbovisions. 

Laws  1906,  p.  837,  c.  327,  |  8,  relating  to  regulation  of  employment  agen- 
cies, provides  that  reasonable  notice,  of  not  less  than  one  day,  of  charges 
against  a  licensee,  shall  be  given  in  writing  by  serving  upon  him  a  con- 
cise statement  of  the  facts  constituting  the  complaint.  Notice  was  served 
February  27th,  and  the  bearing  was  held  March  1st  The  charge  was 
somewhat  lacking  in  conciseness,  but  there  was  no  objection  at  the  bear- 
ing and  no  suggestion  that  the  licensee  did  not  understand  what  it  was 
about  and  the  record  did  not  disclose  that  she  requested  counsel,  or  an 
adjournment  or  that  she  was  deprived  of  the  rights  or  privileges  claim- 
ed on  certiorari.  Held,  that  the  notice  was  sufficient  to  sustain  a  revoca- 
Uon. 

Certiorari  by  the  people,  on  the  relation  of  Amalia  Pechtold,  against 
John  Bogart,  as  commissioner  of  licenses  of  the  city  of  New  York. 
Pinal  order  for  defendant. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

Harry  E.  Shirk,  for  relator. 

James  D.  Bell  (Edward  Lazansky,  on  the  brief),  fof  defendant 

WOODWARD,  J.  The  relator  held  a  license  to  conduct  an  employ- 
ment bureau  or  agency  issued  to  her  on  the  15th  day  of  June,  1906, 
which,  under  the  terms  of  the  statute  (chapter  327,  p.  831,  Laws  1906), 
expired  by  its  own  limitations  on  the  first  Tuesday  of  May  next  ensu- 
ing; tfie  petition  for  the  writ  herein  being  dated  on  the  16th  day  of 
April,  1907.  It  appears,  therefore,  that  this  court,  upon  a  writ  of  cer- 
tiorari, is  without  power  to  give  any  substantial  relief,  even  should  we 
reach  the  conclusion  that  the  relator  was  not  properly  deprived  of  her 
license.  A  license  which  expired  by  express  provisions  of  the  statute 
on  the  first  Tuesday  of  May,  1907,  could  not  be  given  any  vitality  by 
an  order  of  this  cotirt  after  that  date. 

We  are  of  opinion,  however,  that  the  matters  urged  here  have  no 
substantial  basis  in  fact.  The  statute  requires  that  the  licensed  per- 
son shall  be  served  with  a  reasonable  notice,  not  less  than  one  day,  of 
the  charges.  The  notice  was  served  on  the  27th  day  of  February,  and 
the  heanng  was  held  on  the  1st  day  of  March.  We  think  tmder  the 
provisions  of  this  statute,  in  the  absence  of  special  reasons,  this  was 
a  reasonable  notice.  While  the  charge  was  lacking,  perhaps,  in  some 
of  the  elements  of  conciseness,  there  was  no  objection  made  to  it  at  the 
time  of  the  hearing,  and  there  is  no  suggestion  that  the  relator  did  not 
understand  what  it  was  about.  The  record  does  not  disclose  that  she 
made  any  request  for  counsel,  or  for  an  adjournment,  or  that  she  was 
deprived  of  any  of  the  rights  or  privileges  which  she  now  claims  be- 
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longed  to  her.    The  evidence  is  sufficient  to  warrant  the  exercise  of 
the  discretion  vested  to  revoke  the  license. 

Final  order  for  tbe  defendant,  with  coets.    All  concnr. 


FRIEDMAN  v.  FBRTBL. 
(Supreme  C!ourt,  Appellate  Term.   December  20,  1907.) 

liASTEB   AND   SeBV ANT— ACTION  rOB    SeB VICES. 

In  an  action  against  an  employer  to  recover  for  overtime  woik,  evi- 
dence held  insuffldent  to  snstain  judgment  for  plalntUE. 

Appeal  from  City  Court  of  New  York. 

Action  by  Joseph  Friedman  against  Harry  D.  Fertel.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Joseph  J.  Harris  (Carlisle  J.  Gleason  and  John  G.  McTigue,  of  coun- 
sel), for  appellant 

House,  Grossman  &  Vorhaus  (Louis  J.  Vorhaus  and  Joseph  Fischer, 
of  counsel),  for  respondent. 

PER  CURIAM.  The  plaintiff  entered  into  the  employ  of  the  de- 
fendant in  March,  1906,  as  a  fur  designer  and  foreman.  He  brought 
this  action,  and  recovered  for  452  hours  of  overtime  work  on  evenings 
and  Sundays  between  March  10,  1906,  and  January  1,  1907.  The  de- 
fendant appeals  from  the  judgment  entered  upon  a  verdict  of  the  jury 
in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial. 

We  think  the  verdict  is  against  the  weight  of  evidence.  The  plain- 
tiff's case  rests  entirely  upon  his  uncorroborated  testimony  that  he 
made  a  contract  to  work  overtime,  nights  and  Sundays,  at  the  rate  of 
021^  cents  per  hour,  and  that  he  then  worked  from  March  until  De- 
cember 31,  1906,  452  extra  hours,  for  which  he  is  entitled  to  $282.50. 
He  is  contradicted  by  the  defendant  and  three  disinterested  witnesses. 
Moreover,  the  records  of  the  Holmes  Electric  Protective  Company, 
introduced  in  evidence,  show  that  for  a  large  portion  of  the  overtime 
for  which  plaintiff  was  allowed  to  recover  defendant's  place  of  business 
was  closed.  Again,  other  employes  during  the  period  in  question  were 
paid  for  overtime  work,  to  the  knowledge  of  the  plaintiff,  while  the 
plaintiff  never  asserted  any  claim  for  overtime  until  January  1,  1907. 
We  may  add  that  it  would  seem  that  the  haste  forced  upon  the  defend- 
ant's attorney  in  the  closing  moments  of  the  trial  operated  to  the  dis- 
advantage of  the  defendant.  A  careful  examination  of  the  entire  rec- 
ord satisfies  us  that  the  interests  of  justice  demand  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 
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PESOPLB  ex  rel.  APRIL  r.  BUTI^B,  Tenement  Honae  OomT. 
{Stipreme  Court,  Appellate  Dlylslon,  First  Department    December  20,  190T.) 

MaNDAMT;S— MUNICIPAI,  GORPORATIOHS— REMOVAI.  OF  OVFICEBS  AND   ElMFliOTfiS 

—Compelling  Reinstatkmknt.  . 

Greater  New  York  Charter,  Laws  1901,  p.  688,  c.  466,  {  154S,  provides 
that  no  employe  in  the  classified  civil  service  shall  be  removed  until 
'he  has  been  allowed  an  opportunity  of  making  an  explanation,  and,  in 
every  case  of  removal,  the  true  grounds  thereof  shall  be  forthwith  en- 
tered upon  the  record  of  the  department  Charges  were  preferred  against 
relator,  a  tenement  house  Inspector,  who  was  suspended  pending  the 
hearing.  Before  the  time  fixed  for  explanation,  he  tendered  his  resigna- 
tion, which  respondent  the  tenement  house  c<xumi8sloner,  did  not  ac- 
cept. After  bis  explanation,  additional  charges  were  made  against  re- 
lator, and  a  time  fixed  for  a  second  hearing,  at  which  relator  did  not 
appear,  writing  that  he  had  an  attack  of  Influenza ;  and  he  did  not  ap- 
pear before  respondent  afterwards^  Respondent  dismissed  relator,  but 
through  Inadvertence  the  ground  of  dismissal  was  placed  upon  the  last 
charges  made.  Upon  the  mistake  being  called  to  his  attention,  respondent 
corrected  the  record  to  show  that  the  dismissal  was  upon  the  charges  as 
to  which  relator  had  made  explanation.  Held,  that  relator  was  validly 
discharged,  and  that  respondent  should  not  be  compelled  to  reinstate  him. 

[Ed.  Note. — ^Tor  cases  In  point  see  Cent  Dig.  voL  83,  Mandamus,  |i 
167,  168.] 

Appeal  from  Special  Term. 

Mandamus  by  the  people,  on  the  relation  of  Nathan  April,  against 
Edmond  J.  Butter,  to  compel  respondent,  as  tenement  house  commis- 
sioner, to  reinstate  relator  as  inspector.  From  an  order  denying  the 
motion,  and  from  an  order  denying  a  motion  for  leave  to  renew,  re- 
lator appeals.    Orders  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

Samuel  M.  Levy,  for  appellant 
Theodore  Connoly,  for  respondent 

INGRAHAM,  J.  The  relator  was  an  inspector  in  the  tenement 
house  department  of  the  city  of  New  York.  Charges  of  misconduct 
and  incompetency  were  preferred  against  him,  a  copy  of  which  was 
served  upon  him,  and  he  was  given  an  opportunity  to  explain  them  at 
a  time  and  place  fixed.  He  was  then  suspended  from  duty  without 
pay  pending  the  disposition  of  such  charges  against  him.  While  these 
charges  were  pending,  the  relator  tendered  his  resignation,  which  the 
commissioner  did  not  accept.  After  the  relator's  explanation  had  been 
submitted  to  the  commissioner,  additional  charges  of  misconduct  and 
incompetency  were  made  against  him,  a  copy  of  which  was  also  served 
upon  him  and  a  time  fixed  to  submit  his  explanation  to  the  commis- 
sioner. On  the  day  that  he  was  to  appear  before  the  commissioner, 
the  relator  did  not  appear,  but  sent  a  letter,  stating  that  he  was  unable 
to  attend  owing  to  an  attack  of  influenza.  No  physician's  certificate 
or  affidavit  was  submitted.  The  relator  did  not  subsequently  appear 
before  the  commissioner  after  he  recovered  from  his  attack  of  in- 
fluenza, nor  does  it  appear  that  this  communication  was  received  by 
the  commissioner  on  the  day  the  relator  was  required  to  submit  his  ex- 
107  N.Y.S.— 53 
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planation.  Subsequentiy  the  defendant  dismissed  the  relator;  but 
through  inadvertence  the  ground  of  dismissal  was  placed  upon  the 
last  charges  that  were  made,  and  in  relation  to  which  the  relator  bad 
submitted  no  explanation.  As  soon  as  attention  was  called  to  this  mis- 
take, the  record  was  corrected  by  the  defendant,  so  that  it  appeared 
that  the  dismissal  was  upon  the  charges  as  to  which  the  relator  had 
made  an  explanation,  and,  in  reply  to  this  application  for  a  mandamus, 
th^  commissioner  submitted  an  affidavit  in  which  he  states  that  the 
relator  was  actually  dismissed  upon  the  charges  as  to  which  he  had 
made  an  explanation,  as  he  believed  that  the  relator  was  guilty  of  sucli 
charges. 

It  is  entirely  clear  that  the  charges  of  extortion  fully  justified  the 
defendant  in  dismissing  the  relator;  that  the  defendant  acting  upon 
these  charges  actually  found  him  guilty  and  acted  upon  them,  and  the 
only  claim  made  is  that  the  record  showed  that  the  removal  was  upon 
the  charges  as  to  which  the  relator  had  had  no  opportunity  of  explana- 
tion. The  relator  based  his  right  to  be  reinstated  upon  section  1543 
of  the  charter  (chapter  466,  p.  636,  Laws  1901),  which  provides  that  no 
employe  in  the  classified  civil  service  subject  to  competitive  examination 
shall  be  removed  until  he  has  been  allowed  an  opportunity  of  making 
an  explanation,  and,  in  every  case  of  a  removal,  the  true  grounds 
therefor  shall  be  forthwith  entered  upon  the  records  of  the  department, 
and  a  copy  filed  with  the  municipal  civil  service  commission.  The  pro- 
hibition against  a  removal  is  that  the  relator  should  not  be  removed 
until  he  has  been  allowed  an  opportunity  of  making  an  explanation. 
It  is  not  claimed  that  he  was  not  allowed  an  opportunity  of  making 
an  explanation  in  regard  to  the  charge  of  extortion,  and  by  the  affi- 
davit of  the  defendant  it  appears  tlu.t  he  was  removed  upon  those 
charges  in  relation  to  which  his  explanation  had  been  heard.  It  seems 
to  me,  therefore,  that  there  can  be  no  question  as  to  the  validity  of 
the  discharge.  The  statute  does  not  provide  that  a  failure  of  the  com- 
missioner to  perform  the  duty  imposed  by  this  last  clause  of  the  sec- 
tion above  quoted  in  failing  to  file  and  transmit  to  the  municipal  civil 
service  commission  the  true  grounds  thereof  should  entitle  the  removed 
officer  to  be  reinstated,  nor  is  there  any  provision  which  fixes  the  time 
within  which  the  officer  making  the  removal  must  enter  upcm  the  rec- 
ords of  the  department  and  file  with  the  municipal  civil  service  com- 
mission the  grounds  of  removal.  He  could  undoubtedly  be  required 
to  perform  that  duty  by  mandamus,  but  an  omission  to  state  the  true 
grounds  of  removal  would  not  entitle  the  removed  officer  to  reinstate- 
ment In  this  case  it  appeared,  when  the  motion  was  made,  the  com- 
missioner had  attempted  to  comply  with  this  provision,  but  by  inad- 
vertence had  stated  the  wrong  charges  that  he  had  acted  upon  in  remov- 
ing the  relator,  and  that  mistake  had  been  corrected,  so  that,  when  die 
application  came  before  the  court,  the  statute  had  been  complied  witii. 
Charges  had  been  made ;  copies  served  upon  the  relator.-  He  had  been 
allowed  an  opportunity  of  making  an  explanation.  He  had  explained. 
The  explanation  was  not  satisfactory.  The  commissioner  found  him 
guilty  of  the  charges  and  removed  him,  and  had  entered  upon  the  rec- 
ords of  the  department  the  true  grounds  of  the  removal,  and  a  copy 
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thereof  had  been  filed  with  the  municipal  civil  service  commission. 
The  statute  had  therefore  been  complied  with,  and  certainly  under 
those  circumstances  the  court  would  not  have  been  justified  in  rein- 
stating the  relator. 

The  orders  appealed  from  should  therefore  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


WIECHERS  V.  McOORMICK  et  al. 
(Snpreme  Conrt,  Appellate  DlviBion,  Second  Department    December  28,  1007.) 

1.  Advejise  Posbbssior— iKBiTTncixRT  Showing. 

Code  GiT.  Proc  i  369,  provides  that  land  Is  deemed  to  be  held  adversely 
where  there  has  been  a  continued  occupation  and  possession  thereof  for 
20  years  under  an  exclusive  claim  of  title  founded  upon  a  deed,  etc. 
Section  370  provides  that,  to  constitute  adverse  possession,  land  is  deem- 
ed to  have  been  possessed  and  occupied  where  it  has  been  cultivated  or 
Improved,  or  where  it  has  been  substantially  Inclosed  or  has  been  used 
for  fuel  supply  or  fencing  timber,  etc.  Held,  that  plaintiff  shows  neither 
actual  nor  constructive  possession  of  wild,  uncultivated  lands,  claimed 
under  a  void  tax  deed,  where  the  land  was  never  occupied  nor  Inclosed, 
excepting  that  a  wire  was  recently  strung  on  two  sides  thereof,  where 
no  bnlldlng  was  ever  erected  thereon,  and  plalntlfT's  predecessor  lived 
2%  miles  away  from  the  land,  though  at  various  times  from  1882  to 
1906  the  predecessor  cut  wood  thereon  for  use  on  his  farm  and  for 
sale,  and  a  road  was  cut  through  the  premises. 

[Bd.  Note. — For  cases  in  point,  see  Oent  Dig.  vol.  1,  Adverse  Posses- 
sion. {  86.] 

2,  QciKTiNG  Title — ^Rioht  to  Mairtais  Action. 

Under  Code  Civ.  Proc.  i  1638,  authorizing  one  who  has  been  for  one  year 
in  possession  of  land  claiming  title  thereto  to  sue  to  quiet  title  thereto,  one 
who  had  no  title  to  land  and  no  right  to  occupation  by  adverse  pos- 
session, and  not  In  actual  possession,  was  not  entitled  to  judgment  In 
such  an  action,  however  defective  defendant's  title  might  be. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  41,  Quieting  Title, 
n  36-38,  41.] 

8.  Sams — Traoiro  Titlk  to  Sovkbbioh  Powkb— Nxoessitt  Fob. 

Though  ordinarily  to  establish  title  to  unoccupied  lands  It  Is  neces- 
sary to  trace  it  badi  to  the  sovereign  power,  where  in  an  action  to  quiet 
title  the  parties  stipulated  that  another  conveyed  the  land  to  defend- 
ants' predecessor,  it  was  not  necessary  that  defendants  so  trace  their 
title  In  order  to  establish  it 

[Ed.  Note. — ^For  cases  In  point  see  Cent  Dig.  vol.  41,  Quieting  Title, 
§87.] 

Appeal  from  Special  Term,  Suffolk  County. 

Action  to  quiet  title  by  Emily  Wiechers  against  Robert  McCormick 
and  others.  From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed, and  new  trial  g^nted. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Charles  S.  Taber,  for  appellants. 

Henry  E.  Wilke  (Rowland  Miles,  on  the  brief),  for  respondent 

WOODWARD,  J.  This  action  was  brought  for  the  purpose  of 
quieting  conflicting  claims  to  the  title  to  about  60  acres  of  land  situate 
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in  the  town  of  Brookhaven,  Suffolk  county,  N.  Y.  During  all  the 
period  involved  in  this  litigation  the  property  has  been  wild  land,  cov- 
ered with  a  growth  of  oak  and  chestnut  in  the  northerly  part,  and  with 
pine  and  scrub  oak  in  the  southerly  part.  In  May,  1882,  the  county 
treasurer  of  Suffolk  county,  for  the  consideration  of  $13.41,  executed 
to  one  Charles  W.  Hawkins  a  deed  of  property  described  as  "bounded 
north  and  east  by  lands  of  J.  H.  Puleston,  south  b^  Long  Island 
Railroad,  and  west  by  Islip  and  Brookhaven  line."  This  deed  recited 
that  it  was  given  in  pursuance  of  a  tax  sale  in  May,  1883,  for  unpaid 
taxes  for  the  year  1878.  The  trial  court  held  that  the  assessment  and 
sale  upon  which  the  tax  deed  was  based  were  illegal  and  void;  and 
that  Charles  W.  Hawkins  acquired  no  title  under  them.  The  plain- 
tiff, who  derives  her  rights  under  and  tlirough  Hawkins,  contends, 
however,  that,  notwithstanding  the  fact  that  the  deed  was  void  and  con- 
veyed no  title,  yet  that  Hawkins  went  into  the  possession  of  the  prop- 
erty in  question,  and  for  more  than  20  years  occupied  the  same  under 
an  adverse  claim  of  title,  and  that  any  rights  the  defendants  had  in 
the  premises  have  become  barred  by  adverse  possession  and  the  statute 
of  lunitation.  The  appellants  claim,  not  only  to  be  the  owners  of  the 
legal  title  as  heirs  and  devisees  of  one  John  H.  McCormick,  but  also 
claim  they  are  entitled  to  the  possession  of  the  land  in  question,  and 
that  their  rights  have  not  been  barred  or  defeated  by  adverse  posses- 
sion by  the  plaintiff  or  her  grantors.  The  trial  court  found  the  plain- 
tiff the  owner  in  fee  of  the  premises  in  dispute,  and  the  defendants' 
interest  barred,  by  reason  of  adverse  possession  of  the  premises  in  dis- 
pute for  more  than  20  years.  The  respondent's  right  to  an  affirmance 
of  that  judgment  turns  upon  the  question  whether  the  acts  relied  on 
to  constitute  adverse  possession  m^e  out  such  a  case  within  tiie  pro- 
visions of  the  Code  of  Civil  Procedure.  Although  other  numerous  ex- 
ceptions have  been  argued  on  this  appeal,  it  will  be  unnecessary  to 
refer  to  any  of  them  if  it  should  be  determined  that  no  case  of  ad- 
verse possession  has  been  established  by  the  evidence  in  the  case. 
This  brings  us  at  once  to  a  statement  oi  the  essential  facts  relied  on 
by  the  plaintiff  to  establish  adverse  possession  against  the  defendants. 
It  is  conceded  that  the  lands  in  dispute  were  wUd,  uncultivated  lands, 
that  they  were  never  fenced  or  inclosed,  saving  that  very  recently  a 
single  wire  was  strung  on  two  sides  of  the  property.  No  buildings 
were  ever  erected  on  the  property.  Charles  W.  Hawkins,  the  grantee 
in  the  tax  deed,  lived  on  a  farm  some  2^  miles  distant  from  this 
tract.  The  evidence,  however,  tends  to  show  that  at  various  times 
from  1882  down  to  1906  Hawkins  cut  firewood  from  tlie  tract;  that 
this  wood  was  not  used  on  the  property  in  question,  but  drawn  2Vi> 
miles  away  to  Hawkins'  own  farm,  of  which  the  property  in  question 
never  formed  a  part.  The  evidence  also  shows  that  some  bean  poles 
were  cut  and  that  some  cordwood  was  sold  to  others.  There  is  some 
dispute  as  to  the  amount  of  wood  cut  and  taken  from  the  tract,  but 
the  most  favorable  view  does  not  disclose  that  any  very  considerable 
quantity  was  cut,  and  in  some  years  the  evidence  indicates  none  what- 
ever was  taken.  Most  of  the  cutting  was  done  during  the  years  be- 
tween 1882  and  1891.  The  only  other  thing  tending  to  show  any  im- 
provement of  the  property  is  the  fact  that  a  road  was  cut  through  the 
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premises.  These  facts  bring  us  to  the  consideration  of  the  clear-cut 
proposition  of  law  as  to  whether  a  case  of  adverse  possession  under 
the  law  has  been  established.  We  think  the  plaintiff  has  signally  failed 
in  this  regard. 

Section  369  of  the  Code  of  Civil  Procedure  provides : 

"Where  tbe  occnpant,  or  those  under  whom  be  claims,  entered  Into  the 
possession  of  the  premises,  nnder  claim  of  title,  ezcluslTe  of  any  other  right, 
founding  the  claim  npon  a  written  Instrument,  as  being  a  conveyance  of  the 
premises  In  question,  or  upon  the  decree  or  judgment  of  a  competent  court; 
and  there  has  been  a  continued  occupation  and  possession  of  the  premises. 
Included  In  the  Instrument,  decree,  or  Judgment,  or  of  some  part  thereof, 
for  twenty  years,  under  the  same  claim ;  the  premises  so  included  are  deemed 
to  have  been  held  adversely:  except  that  where  they  consist  of  a  tract,  divided 
into  lots,  the  possession  of  one  lot  is  not  deemed  a  possession  of  any  other  lot." 

Section  370  defines  what  acts  are  necessary  to  constitute  adverse 
possession  as  follows: 

"For  the  purpose  of  .constituting  an  adverse  possession,  by  a  person  claim- 
ing a  title,  foimded  npon  a  written  Instrument,  or  a  Judgment  or  decree,  land 
is  deemed  to  have  been  possessed  and  occupied  In  either  of  the  following 
cases:  (1)  Where  It  has  been  usually  cultivated  or  Improved.  (2)  Where  it 
has  been  protected  by  a  substantial  inclosure.  (8)  Where,  although  not  in- 
closed, it  has  been  used  for  the  supply  of  fuel,  or  of  fencing  timber,  either 
for  the  purposes  of  husbandry,  or  for  the  ordinary  use  of  tbe  occupant 
Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion  of 
the  farm  or  lot  that  has  been  left  not  cleared,  or  not  inclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  is  deemed  to  have  been 
occupied  for  tbe  same  length  of  time,  as  the  part  Improved  and  cultivated." 

There  must  therefore  be  a  continuous  occupation  and  possession  of 
the  premises  included  in  the  instrument  or  of  some  part  thereof  for 
20  years. 

The  evidence  in  this  case  shows  neither  actual  nor  constructive  ad- 
verse possession.  It  shows  no  occupation  whatever.  In  certain  cases 
the  statute  does  not  require  that  the  premises  should  be  actually  in- 
closed to  make  out  case,  as,  to  wit : 

"Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber,  either  for  the  purposes  of  husbandry,  or  for  the  ordinary 
use  of  the  occupant" 

There  must,  however,  be  an  "occupant" — not  necessarily  of  the  en- 
tire tract,  but  of  some  part  of  the  land  claimed  to  be  held  adversely. 
The  possession  and  occupation  referred  to  in  the  sections  of  the  Code 
is  actual  occupation  of  the  premises  or  of  some  part  of  them,  and  not 
the  occasional  going  upon  the  premises  for  the  purpose  of  cutting 
wood,  and  drawing  it  off.  These  acts  do  not  constitute  occupation  and 
possession  of  any  part  of  the  premises.  They  partake  rather  of  the 
nature  of  trespasses  on  real  property.  To  constitute  adverse  posses- 
sion, the  Legislature  contemplates  an  actual  and  continued  occupation 
of  at  least  some  part  of  the  premises  under  a  claim  of  title  to  it  all, 
and  where  there  has  been  no  actual  occupation  of  any  part,  and  no 
inclosing,  there  can  be  no  constructive  adverse  possession.  This  view 
has  been  repeatedly  enunciated  by  the  Court  of  Appeals.  A  leading 
case  is  that  of  Thompson  v.  Burhans,  79  N.  Y.  93,  where  the  plaintiff 
claimed  a  tract  of  6,300  acres  under  a  void  tax  deed.    He  showed 
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that  he  had  erected  upon  the  property  in  dispute  a  log  shanty  and  bam, 
and  cleared  a  quarter  of  an  acre  around  there  and  had  cut  300  or  400 
logs  from  the  uncleared  land.  Earl,  J.,  in  discussing  the  claim  of 
adverse  possession,  said: 

"Tbat  there  was  any  actual  possession  of  the  land  recovered  cannot  be 
well  claimed.  It  was  not  Inclosed.  No  part  of  it  had  ever  been  cnltiTated 
or  Improved.  Whatever  was  done  npon  it  was  to  take  value  from  it,  not 
to  pnt  value  Into  It  It  does  not  even  appear  that  any  one  ever  lived  in 
tbe  sbanty,  and  no  one  representing  the  plaintiff  was  npon  the  land  at  the 
time  of  tbe  alleged  entry  of  tbe  defendants  or  for  some  months  before.  Pay- 
ment of  taxes,  snrveying,  and  assertion  of  rigbt  do  not  constitute  possession. 
Tbey  merely  show  a  claim  of  title,  and,  whenever  it  is  important  to  sbow 
that,  tbey  are  material.  Going  npon  land  from  time  to  time  and  cutting  logs 
thereon  does  not  give  possession.  Such  acts  are  merely  trespasses  upon  the 
land  against  the  true  owner,  whoever  he  may  be.  Any  other  Intruder  may 
commit  similar  trespasses  without  liability  to  any  other  trespasser.  Sacb 
aots  do  not  constitute  a  disseisin  of  the  true  owner.  One  may  gain  actoal 
possession  of  land  by  fencing  It,  or  by  cultivating  and  Improving  it,  or  by 
building  upon  It;  and  then  he  will  have  possession  of  as  much  as  he  has 
fenced,  or  cultivated  and  Improved,  or  built  upon  witb  some  land  around 
and  necessary  for  the  buildings.  •  •  •  Nor  did  the  plaintiff  have  any  con- 
structive possession  of  the  land.  Constructive  possession  ig  based  upon  a  writ- 
ten title,  which  may  be  valid  or  Invalid.  The  person  having  tbe  valid  title 
Is  always  in  law  In  the  constructive  possession  of  the  land,  unless  be  has 
become  disseised.  But  a  person  claiming  land  under  a  defective  conveyance 
must  have  actual  possession  of  part  of  the  land,  and  that  gives  oonstmctlve 
possession  of  other  land  contained  In  tbe  conveyance.  In  other  words,  be 
must  have  a  written  conveyance  of  land,  and  be  must  enter  into  actual  pos- 
session of  a  ptLTt  thereof,  claiming  the  whole,  and  then  he  may,  under  cer- 
tain circumstances,  have  constructive  possession  of  tbe  whole.  ConstmctlTe 
possession  arises  In  no  other  way  than  this.  But  the  definition  I  have  given 
is  not  yet  complete.  The  part  not  actually  possessed  must  be  for  use  with 
or  subservient  to  that  actually  possessed,  and  have  some  necessary  connec- 
tion therewith.  One  may  purchase  and  take  a  conveyance  of  land  for  a  farm 
and  have  actual  possession  of  but  a  small  part  thereof,  and  the  balance,  un- 
Inclosed,  may  be  kept  for  future  Improvement,  and  for  firewood  and  fencing 
and  building  timber,  and  he  will  have  constructive  possession  of  such  unln- 
closed  land.  But  such  constructive  possession  will  extend  only  to  such  land 
as  is  used  In  connection  with  the  Improved  land  actually  possessed,  and  to 
only  so  much  as  Is  reasonable  and  proper  for  that  purpose,  according  to  the 
custom  of  the  country." 

In  Bliss  V.  Johnson,  94  N.  Y.  234, 242,  Chief  Judge  Ruger  said: 

"The  settled  principles  of  law  require  courts  to  consider  tbe  true  owner  as 
coDcitructlvely  In  possession  of  tbe  land  to  which  he  holds  the  title,  unless 
they  are  In  tbe  actual  hostile  occupation  of  another  under  a  clahn  of  title; 
and  this  rule  is  still  more  Imperative  in  the  case  of  wild  and  uncultivated 
tracts,  or  lands  which  are  not  legally  susceptible  of  actual  occupation  and 
cultivation.  Doe  ex  dem.  Arden  v.  Thompson,  5  Cow.  371;  Thompson  v. 
Burbnns,  79  N.  Y.  99.  This  possession  Is  deemed  to  continue  until  there  is  an 
actual  disseisin  and  expulsion  of  the  true  owner  from  tbe  land." 

In  Price  V.  Brown,  101  N.  Y.  669,  671,  5  N.  E.  434,  the  court  said: 

"A  person  cannot  acquire  title  to  an  unlndosed,  unoccupied,  unimproved 
parcel  of  land  by  taking  a  deed  thereof  from  one  not  the  owner,  and  then 
merely  going  upon  the  land  and  there  asserting  his  ownorahip;  nor  can  be 
acquire  the  title  by  taking  such  a  deed  and  then  making  an  occasional  foray 
upon  the  land  for  grass  or  sand,  and  thus  committing  trespass  against  tlie 
reaJ  owner.    Miller  r.  L.  I.  B.  R.  Co.,  71  N.  Y.  880." 
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In  Mission  of  the  I.  V.  v.  Cronin,  143  N.  Y.  524,  38  N.  E.  964,  the 
property  in  dispute  consisted  of  30  acres  of  land  on  Rockaway  Beach. 
It  was  uncultivated,  unimproved,  and  unoccupied.    Earl,  J.,  there  said : 

"The  plaintiff  and  Its  predecessors  bad  exercised  some  acts  of  apparent 
ownership  apon  the  land.  They  bad  claimed  title  to  the  land,  snrveyed  it, 
marked  the  boundaries  thereof  by  monuments,  from  time  to  time  cnt  trees 
upon  it,  and  for  a  few  years  paid  the  taxes  thereon.  Ail  these  acts,  as  we 
have  frequently  held,  fall  short  of  showing  adverse  possession  as  defined  In 
the  Code.  Section  3T2 ;  Wheeler  v.  Splnola,  64  N.  T.  377 ;  Thompson  v.  Bnr- 
bans,  61  N.  Y.  62;  Miller  t.  Long  Island  R.  R.  Co.,  71  N.  Y.  380;  Thompson  v. 
Bnrhans,  79  N.  X.  03 ;  Price  v.  Brown,  101  N.  Y.  069,  6  N.  E.  434.  •  •  ♦ 
The  plaintiff  cannot  claim  constructive,  possession  of  the  land  under  section 
:^0  of  the  Code,  because  no  part  of  the  tract  was  improved,  and  the  trees  cut 
therefrom  were  not  cut  for  use  upon  the  tract,  but  for  use  upon  otber  land 
at  least  two  miles  distant" 

We  have  no  hesitation,  therefore,  in  saying  no  case  of  actual  or  con- 
structive adverse  possession  was  made  by  the  plaintiff,  and  the  title 
of  the  defendants  to  the  property  in  question  remains  unimpaired  by 
any  of  the  acts  of  the  plaintiff  or  of  her  predecessors  in  title. 

Having  no  title,  and  no  right  to  occupation  by  adverse  possession, 
and  not  being  in  actual  possession,  the  plaintiff  is  entitled  to  no  judg- 
ment in  this  action,  however  defective  the  defendants'  title  may  prove. 
The  plaintiff  was  entitled  to  maintain  an  action  of  this  character  only 
where  for  a  year  prior  to  the  commencement  of  the  action  she  had 
been  "in  possession"  of  the  real  property  in  dispute.  Section  1638, 
Qjde  Civ.  Proc.  The  plaintiff  held  no  record  title  or  legal  seisin  of 
the  premises  in  dispute  so  as  to  constitute  constructi-«e  possession.  Nei- 
ther had  she  actual  occupation  of  the  land.  Her  right  to  a  standing  in 
court  under  the  provisions  of  the  section  quoted  failed. 

It  is  asserted  by  the  plaintiff  that  the  defendants  have  established  no 
title  because  they  have  failed  to  trace  back  their  title  to  the  sovereign 
power.  This  is  ordinarily  required  to  establish  title  to  unoccupied 
lands.  Greenleaf  v.  B.,  F.  &  C.  I.  R.  Co.,  141  N.  Y.  395,  36  N.  E.  393. 
In  this  case,  however,  it  was  expressly  stipulated  that  one  Martha  A. 
Smith  in  1858  "conveyed  the  property  described  in  the  complaint'  to 
one  of  the  defendants'  predecessors  in  title,  and  through  whom  the  de- 
fendants daim.  We  construe  this  stipulation  to  fairly  mean,  not 
simply  that  Martha  Smith  executed  a  deed  describing  the  property, 
but  that  by  the  instrument  she  actually  transferred  the  title  to  the  prop- 
erty described.  This  concession  having  been  made  by  stipulation, 
there  remained  no  necessity  of  tracing  the  defendants'  title  back  to 
the  sovereign  source. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  final  award  of  costs.    All  concur. 
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THISTLfl!  T.  JONES. 
(Supreme  Court,  Appellate  Dlrlslon,  Second  Department    December  23,  1907.) 

1.  PLEADIRG— DEMUBBKR— JUDOlOiNT. 

Where  no  leave'  1b  given  to  the  withdrawal  of  a  demurrer  to  a  special 
defense  after  the  same  is  overruled,  the  demurrer  is  In  the  record,  and 
a  judgment  for  defendant  on  the  pleadings  is  proper. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  89,  Pleading,  |  570.1 

2.  COBFOBATIOnS— LiIABIUTT    Or    DiBECTOBS— NATUBE    OF    DEBTS. 

The  liability  of  a  corporation  for  rent  accruing  from  August  1,  1902, 
to  June  11th  following,  under  a  lease  executed  in  1899,  and  fixing  a  month- 
ly rental,  is  a  liability  within  Membership  Corporatimi  Law,  Laws  1805, 
p.  335,  a  S59,  {  11,  making  the  directors  of  a  membership  corporation 
liable  for  any  debt  of  the  corporation  contracted  while  they  are  directors 
and  payable  within  one  year  or  less  from  the  date  when  contracted. 

8.  Saub— Pteadino— Sepabate  Defenses — St7FFiciekcy. 

In  an  action  against  directors  of  a  membership  corporation  for  rent 
accruing  under  a  lease,  an  answer  alleging  that  the  indebtedness  sned 
for  la  for  installments  of  rent  due  from  the  corporation  under  the  lease, 
and  Is  not  a  debt  payable  within  one  year  or  less  from  the  date  it  was 
contracted,  must  be  construed  as  pleaded  as  a  complete  defense,  and  is 
insufficient  on  demurrer,  the  liability  being  one  Imposed  by  Memt>er8liip 
Corporation  Law,  Laws  1895,  p.  335,  C  659.  i  11. 

4.  Pleadiro — JuDoicBRT  on  PLEADmOS. 

Wliere  an  Interlocutory  judgment  erroneously  overruling  a  demurrer 
was  entered,  a  judgment  for  defendant  on  the  pleadings  on  the  ground 
that  leave  to  withdraw  the  demurrer  was  not  granted  is  also  erroneoua. 

Appeal  from  Kin^  County  Court 

Action  by  Boyd  Thistle  against  ElHe  A.  Jones.  From  a  judgment 
for  defendant  on  the  pleadings,  plaintiff  appeals.    Reversed. 

See  92  N.  Y.  Supp.  113. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

Richards  Mott  Cahoone,  for  appellant. 
W.  B.  Symmes,  Jr.,  for  respondent 

JENKS,  J.  This  is  an  action  against  directors  of  a  membership 
corporation  upon  an  alleged  debt  of  the  corporation  contracted  while 
they  were  directors,  and  payable  within  one  year  or  less  from  Ae 
date  it  was  contracted.  Membership  Corporation  Law,  Laws  1895,  p. 
335,  c.  559,  §  11.  Issue  was  joined,  whereupon  the  plaintiff  demurred 
to  the  separate  defense  as  insufficient  in  law  upon  the  face  thereof.  An 
interlocutory  judgment  overruling  the  demurrer  was  entered.  At  the 
trial  the  defendant  moved  for  judgment  on  the  pleadings,  upon  the 
ground,  among  otliers,  that  neither  the  opinion  handed  down  upon 
the  decision  of  the  demurrer,  nor  the  decision,  nor  the  interlocutory 
judgment,  gave  the  plaintiff  leave  to  withdraw  his  demurrer,  and  that 
it  was  still  in  the  records.  The  court  granted  the  motion,  and  the 
plaintiff  appeals  from  the  judgment  thereupon  entered,  bringing  up  for 
review  the  interlocutory  judgment. 

I  think  that  the  court  was  right  in  its  disposition  of  the  case.     Na- 
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tional  Contracting  Co.  y.  Hudson  River  W.  P.  Co.,  110  App.  Div.  133, 
97  N.  Y.  Supp.  92.  But  the  interlocutory  judgment  is  now  under 
review.  The  plaintiff  sues  for  the  use  and  occupation  of  a  building 
by  the  Woman's  Aid  Nursery  of  Brooklyn  from  August  1,  1903,  to 
June  11,  1903,  at  the  rate  of  $45  monthly,  the  agreed  rental.  The 
defendant,  in  addition  to  general  denials,  pleads,  in  effect,  as  a  sep- 
arate and  distinct  defense,  that  the  Woman's  Aid  Nursery  made  a  lease 
with  the  plaintiff  on  or  about  August  31,  1899,  which  covered  the 
period  in  question,  that  the  indebtedness,  if  any,  alleged  in  the  com- 
plaint, is  for  installments  of  rent  due  from  the  said  corporation  under 
said  lease,  and  that  it  is  not  a  debt  payable  witiiin  one  year  or  less 
from  the  date  it  was  contracted.  The  opinion  of  the  learned  court 
handed  down  upon  the  decision  of  the  demurrer  indicates  that  it  took 
this  view.    The  learned  court  said : 

"And  rent  wbleb  by  tbe  terms  of  sncb  lease  or  agreement  was  to  be  paid  or 
to  become  dae  tbree  years  thereafter  was  not  sncb  a  liability  'Kltbln  tbe  mean- 
ing of  the  membership  corporations  law  as  to  make  the  dlrecrars  liable  tbere- 
for.  Hardman  et  al.  v.  Sage,  124  N.  T.  25,  26  N.  B.  854.  This  liability  for  the 
rent  due  In  Angust,  1002,  and  thereafter,  was  lAcnrred  In  August  of  1889  by 
the  written  lease,  and  not  by  tbe  use  and  occupation  of  tbe  corporation." 

I  think  that  the  learned  court  is  in  error.  Sanford  v.  Rhoads,  113 
App.  Div.  782,  784,  99  N.  Y.  Supp.  407;  Providence  Steam  Co. 
V.  Connell,  86  Hun,  319,  33  N.  Y.  Supp.  482.  In  Sanford  v.  Rhoads, 
supra,  the  action  was  upon  two  written  leases  made  in  1892  and  1894, 
for  20  and  10  years,  respectively,  and  assigned  to  the  corporation  in 
1896.    This  court  held,  per  Miller,  J. : 

"No  debt  was  contracted  when  the  leases  were  assigned  to  the  defendants' 
corporation.  A  contingent  liability  was  Incurred  which  only  ripened  Into  a 
debt  as  the  premises  were  used,  or,  the  rent  being  payable  quarterly  In  ad- 
vance, as  the  rent  of  each  quarter  fell  due." 

Garrison  v.  Howe,  17  N.  Y.  458,  Gold  v.  Clyne,  134  N.  Y.  262,  31 
N.  E.  980,  17  L.  R.  A.  767,  and  Whitney  Arms  Co.  v.  Barlow,  68 
N.  Y.  34,  were  cited.  In  Providence  Steam  Co.  v.  Connell,  supra, 
the  court  said : 

"In  Vernon  y.  Palmer,  16  Jones  ft  8.  231,  It  is  said  that  tbe  true  doctrine  is 
that  a  debt  Is  contracted  when.  In  consideration  of  value  received  by  the  cor- 
poration, a  payment  Is  to  be  made,  no  matter  whether  at  once  or  at  a  future 
period." 

See,  also,  Carr  v.  Risher,  50  Hun,  148,  2  N.  Y.  Supp.  792.  Hard- 
man  V.  Sage,  124  N.  Y.  25,  26  N.  E.  354,  cited  by  the  learned  court, 
is  not  to  the  contrary. 

That  case  held  that  the  year  within  which  an  action  must  be  begun 
began  to  run  from  the  day  that  the  debt  became  due,  and  that  when 
a  note  is  given  in  extension,  which  is  sued  within  a  year  of  its  ma- 
turity, but  more  than  a  year  after  the  debt  became  due,  the  stock- 
holders cannot  be  charged.  The  principle  is  that  the  note  is  but  a 
continued  evidence  of  the  first  indebtedness,  and  that  its  operation  is 
to  extend  the  time  of  payment  until  it  becomes  due,  but  the  original 
demand  is  not  extinguished  and  the  liability  of  a  stockholder  cannot  be 
thus  extended  or  renewed.    Parrott  v.  Colby,  6  Hun,  55,  affirmed  71  N. 
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Y.  697,  and  Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521,  dted  in  Hard- 
man  V.  Sage,  supra. 

The  new  matter  must  be  re^rded  as  pleaded  as  a  complete  defense. 
Mott  V.  De  Nisco,  106  App.  Div.  164,  94  N.  Y.  Supp.  380.  The  in- 
terlocutory judgment  must  be  reversed,  and  the  demurrer  sustained, 
with  leave  to  the  defendant  to  plead  over.  The  final  judgment  falls 
within  the  interlocutory  judgment.  Carter  v.  De  Camp,  40  Hun,  258. 
I  do  not  express  any  opinion  contra  to  the  proposition  of  law  of  the 
defendant  that  the  Woman's  Aid  Nursery  could  adopt  this  lease. 

Interlocutory  jadgment  of  the  Ootmty  Court  of  Kings  county  reversed,  with 
costs,  and  demnrrer  sustained,  with  costs,  with  leare  to  the  defendant  to 
plead  over.    All  concur. 


STBAUS8  T.  STBAUSS. 
{Supreme  Couif^  Appellate  Dlrlaioo,  First  Department    December  20,  1907.) 

1.  JUDOUKRT— OoncLVSivKincfla. 

Where  a  court  of  general  Jurisdiction,  having  jurisdiction  over  the 
subject-matter,  acqnlres  jurisdiction  over  the  person  of  defendant,  and  a 
flnal  judgment  Is  entered.  It  Is  conclusive,  not  only  In  the  sovereignty 
of  the  forum,  but  wherever  the  question  Is  presented. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  voL  80,  Judgment,  If 
1446-1437.] 

2.  Appkabanck— Eftkct. 

Oode  Olv.  Proc.  i  424,  formulating  the  rule  that  a  voluntary  appearance 
In  an  action  Is  equivalent  to  personal  service  of  process  within  the  juris- 
diction of  the  court.  Is  dedaratwy  of  the  common  law. 

[Ed.  Note. — For  cases  In  point  see  Gent  Dig.  voL  8,  Appearance,  {  91.] 

8.  JUDaMKHT— FOBEIOR    JUDOICKIIT— OOROI.XTSIVKnESS— BmCT. 

Where,  In  a  suit  In  Illinois  for  divorce,  defendant  though  not  served 
with  process,  voluntarily  appeared  and  filed  an  answer  and  croes-blU 
seeking  a  divorce,  and  the  answer  denied  the  allegations  of  the  com- 
plaint to  the  effect  that  complainant  had  been  an  actual  residoit  of 
Illinois  for  the  period  required  by  the  statute  as  a  prerequisite  to  tlie 
maintenance  of  a  suit  for  divorce,  and  the  Illinois  court  was  one  of 
general  jurisdictlcHi,  having  jurisdiction  of  the  subject-matter,  the  final 
Judgment  granting  a  divorce  was  conclusive  in  New  Yorlc. 

[Ed.  Note. — For  cases  In  point  ne  Cent  Dig.  voL  80.  Judgment  il 
144&-1467.] 

Appeal  from  Special  Term. 

Action  by  Alice  K.  Strauss  against  Leo  Strauss.  Appeal  by  defend- 
ant from  an  order  denying  a  motion  to  vacate  an  order  of  arrest  Re- 
versed 

ArgJied  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Charles  Goldsier,  for  appellant 
I.  N.  Jacobson,  for  respondent 

INGRAHAM,  J.  The  facts  in  this  case,  which  are  not  disputed,  are 
that  the  plaintiff  and  defendant  were  married  in  tiie  state  of  New 
Jersey  on  the  20th  of  May,  1888,  and  lived  together  until  the  fall  of 
1903,  when  they  separated ;  that  in  August,  1905,  the  defendant  cotn- 
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menced  an  action  against  the  plainti£f  for  divorce  in  the  state  of  Illinois 
on  the  ground  of  abandonment,  the  defendant  alleging  in  his  bill  of 
divorce  that  he  had  been  an  actual  resident  of  the  state  of  Illinois  for 
more  than  a  year  prior  to  the  commencement  of  the  proceeding.  The 
plaintiff  claims  that  she  was  not  served  with  process  personally  within 
the  state  of  Illinois,  that  she  had  never  been  domiciled  in  that  state, 
or  that  the  parties  never  had  a  matrimonial  domicile  there.  The  plain- 
tiff in  this  action,  however,  appeared  in  the  action  in  the  state  of 
Illinois,  and  interposed  an  answer  verified  by  her,  denying  the  material 
allegations  of  the  complaint,  and  filed  a  cross-bill  asking  for  a  divorce 
from  the  defendant.  She  then  applied  for  alimony,  and  obtained  an 
order  from  the  Illinois  court  in  which  the  action  was  pending  requir- 
ing the  defendant  in  this  action,  the  plaintiff  in  that,  to  pay  $15  a  week 
alimony.  This  alimony  being  in  arrears  and  pending  the  final  dis- 
position of  the. action  in  Illinois,  the  plaintiff  in  this  action  seems  to 
have  made  a  proposition  that  the  defendant  in  this  action  should  pay 
her  $1,000  in  full  settlement  of  all  alimony.  The  defendant  accepted 
this  offer,  and  paid  the  $1,000  in  full  settlement  of  all  alimony  which 
plaintiff  received.  Thereafter,  on  June  14,  1907,  a  decree  was  en- 
tered in  the  superior  court  of  Gx»k  county  in  the  state  of  Illinois  re- 
citing that  the  cause  "coming  on  now  to  be  heard,  upon  the  bill  of 
complaint  filed  herein,  and  the  answer  filed  thereto  by  the  defendant, 
and  the  replication  filed  by  the  complainant,  and  the  court,  having 
heard  all  the  evidence  adduced  herein  by  the  complainant,  and  hav- 
ing heard  the  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  finds  that  the  said  defendant,  Alice  Strauss,  has  willfully  de- 
serted herself  from  her  husband,  Leo  Strauss,  said  complainant,  with- 
out any  reasonable  cause,  for  the  space  of  two  (2)  years,"  and  there- 
fore ordered,  adjudged,  and  decreed  that  the  complainant  be  divorced 
from  the  defendant,  released  from  the  obligations  of  his  marriage,  and 
restored  to  all  and  singular  the  rights  and  privileges  of  an  unmarried 
man. 

It  does  not  seem  to  be  disputed  but  that  at  the  time  of  the  com- 
mencement of  the  action,  and  for  over  one  year  prior  thereto,  the  com- 
plainant in  the  Illinois  action  had  been  a  resident  of  the  state  of  Il- 
linois, and  commenced  his  action  for  a  divorce  in  that  state  in  good 
faith,  and  that  the  defendant  in  that  action  appeared  therein,  inter- 
posed an  answer,  denying  the  all^;ation  of  residence,  and  filed  a 
cross-bill  for  a  divorce.  It  is  a  principle  of  universal  application  that 
where  a  court  of  general  jurisdiction,  having  jurisdiction  over  the  sub- 
ject-matter of  a  controversy,  acquires  jurisdiction  over  the  person  of  de- 
fendant and  a  judgment  is  entered  finally  determining  the  controversy, 
such  a  judgment  becomes  an  adjudication  that  is  conclusive,  not  only 
within  the  sovereignty  in  which  the  court  which  rendered  the  judg- 
ment is  located,  but  wherever  the  question  thus  determined  is  pre- 
sented. The  binding  force  of  such  an  adjudication  does  not  depend 
upon  any  provision  of  the  Constitution  of  the  United  States,  but  upon 
the  general  principle  of  the  common  law,  and  this  principle  has  always 
been  recc^^zed  and  enforced  in  this  state.  It  is  also  a  general  prin- 
ciple that  a  voluntary  appearance  in  an  action  is  equivalent  to  per- 
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sonal  service  of  the  process  within  the  jurisdiction  of  the  court  in 
which  the  action  is  pending.  This  rule  is  formulated  in  the  Code  of 
Civil  Procedure  (section  424),  but  is  also  a  rule  of  common  law.  In 
Reed  v.  Chilson,  142  N.  Y.  152,  36  N.  E.  884,  it  was  said : 

"Wboi  a  party  does  not  Intend  to  subject  himself  to  the  Jurisdiction  of  tbe 
court,  be  must  appear  specially  for  tbe  purpose  of  raising  tbe  question  of  Ju- 
risdiction by  motion,  or  be  may  allow  the  plaintiff  to  go  on  and  take  Judgment 
by  default  without  affecting  bis  rights,  since  no  judgment  entered  without 
service  of  process  la  some  form  could  bind  the  defendant,  and  tbe  question  ot 
jurisdiction  would  protect  him  at  any  stage  of  tbe  proceedings  for  Us  en- 
forcement, provided  it  has  not  been  waived  by  his  own  act.  But,  If  tbe  de- 
fendant electa  to  come  before  the  court  and  there  try  the  qnestious,  be  cannot 
afterwards  deny  the  jurisdiction,  or  be  heard  to  claim  that  it  was  not  a  volun- 
tary appearance.  Tbe  court  bad  Jurisdiction  of  the  subject  of  the  action. 
It  was  the  judgment  of  tbe  courts  of  a  sister  state  which  the  plaintiff  had  the 
right  to  enforce  here  if  jurisdiction  of  the  person  could  be  obtained,  though 
tbe  defendant  resided  in  another  state." 

The  court  in  Illinois  having  acquired  jurisdiction  over  the  parties 
to  this  action  and  having  jurisdiction  to  pronounce  a  decree  of  divorce, 
the  case  came  on  for  hearing,  and,  upon  the  evidence,  the  court  de- 
termined the  issues  presented  in  favor  of  the  defendant  here,  and 
granted  to  him  a  decree  of  divorce,  which,  under  the  rule  before 
stated,  becomes  res  ad  judicata  as  to  the  relations  of  the  parties  to  each 
other.  The  very  issue  presented  by  the  answer  in  the  Illinois  action 
required  the  court  to  determine  as  to  the  residence  of  the  plaintiflF  there, 
and,  the  question  at  issue  having  been  determined  by  a  court  of  com- 
petent jurisdiction  having  jurisdiction  over  both  the  parties,  it  becomes 
a  bindinjg  adjudication,  and  settles  the  relations  of  die  parties  to  each 
other. 

It  is  necessary  to  refer  to  but  two  or  three  later  cases  where  this 
principle  has  been  expressly  recognized  and  enforced.  In  Kinnier  v. 
Kinnier,  45  N,  Y.  535,  6  Am.  Rep.  132,  the  question  presented  was 
as  to  whether  a  divorce  granted  in  the  state  of  Illinois  was  binding 
upon  the  parties  to  the  action  in  which  the  judgment  of  divorce  was 
entered.    Church,  C.  J.,  there  said : 

"If  the  Illinois  Judgment  was  binding  upon  tbe  parties  to  It,  and  if  tbe  de- 
fendant and  her  former  husband  were  divorced  by  that  judgment,  as  between 
themselves  their  marriage  was  not  in.  force  when  tbe  plaintiff  and  defendant 
were  married.  Tbe  complaint  alleges  that  the  husband  went  to  Chicago  and 
filed  bis  bill  in  a  court  of  equity,  and  that  the  defendant  appeared  and  put 
in  an  answer,  denying  tbe  equities  of  tbe  bill,  and  that  afterward,  by  oollnaion, 
a  decree  of  divorce  was  entered  as  though  no  answer  bad  been  interposed. 
The  court  had  jurisdiction  of  the  subject-matter  of  tbe  action — that  Is,  It 
bad  jurisdiction  to  decree  divorces  according  to  tbe  laws  of  that  state — and 
every  state  tias  the  right  to  determine  for  Itself  the  ground  upon  wblcb  It 
will  dissolve  tbe  marriage  relation  of  those  within  its  jurisdiction.  Tbe  court 
also  bad  jurisdiction  of  the  parties  by  the  voluntary  appearance  of  the  de- 
fendant. These  are  tbe  facts  stated.  •  •  •  Having  jurisdiction  of  tbe 
subject-matter  and  of  tbe  parties,  tbe  other  questions  relating  to  the  plead- 
ings and  the  form  and  manner  of  procedure  were  matters  of  regularity  mere- 
ly, for  which  the  judgment  cannot  be  questioned  collaterally.  •  •  •  The 
question  whether  be  was  a  resident  there,  so  as  to  enable  him  to  file  his  bill, 
was  for  that  court  to  determine,  and,  although  it  may  have  decided  errone- 
ously, tbe  decision  cannot  affect  the  validity  of  tbe  judgment  Tbe  status  of 
all  persons  within  a  state  is  exclusively  for  that  state  to  determine  for  it- 
self. *  •  *  Sufficient  facts  are  alleged  to  give  tbe  Illinois  court  power 
to  decide  tbe  question  of  domicile,  and  tbe  Judgment  is  not  void  if  we  concede 
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that  the  decision  was  erroneous,  and  If  It  is  also  conceded  that  the  question 
of  residence  is  vital  to  give  Jurisdiction.  A  wrong  decision  does  not  impair 
the  iwwer  to  decide,  or  the  validity  of  the  decision  when  questioned  collateral- 
ly." 

And  this  principle  has  been  recognized  in  every  case  in  which  the 
question  has  been  presented  to  the  present  time.  See  Lynde  v.  Lynde, 
162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St.  Rep.  332. 
This  same  principle  is  extended  in  Starbuck  v.  Starbuck,  173  N.  Y. 
503,  66  N.  E.  193,  93  Am.  St.  Rep.  631,  to  a  case  where  a  plaintiff  ob- 
tained a  decree  of  divorce  as  against  the  defendant  who  had  not  been 
served  by  process  within  the  jurisdiction  of  the  court  granting  the  de- 
cree or  personally  appeared  in  the  action ;  and,  although  the  decree  did 
not  bind  the  defendant  in  that  action,  it  was  held  ttiat  the  plaintiflF, 
having  invoked  the  jurisdiction  of  a  foreign  court  and  submitted  her- 
self thereto,  could  not  be  heard  to  question  the  validity  of  its  decree. 
This  principle  has  also  been  expressly  recognized  by  the  Supreme  Court 
of  the  United  States  in  many  cases,  notably  in  Laing  v.  Rigney,  160  U. 
S.  531,  16  Sup.  Ct.  366,  40  L.  Ed.  525,  where  the  court  said: 

"As  this  record  discloses  that  the  defendant  was  served  with  process  un- 
der the  original  bill,  and  appeared  by  counsel,  and  made  answer,  and  was 
personally  served  with  a  copy  of  the  supplemental  bill  and  with  an  order  to 
plead,  and,  after  permitting  himself  to  be  defaulted,  did  appear  by  counsel 
and  procured  the  vacation  of  the  original  decree  and  the  enrolment  of  the  de- 
cree amended  in  accordance  with  his  own  motion,  it  may  fairly  be  said  that 
be  both  had  an  opportunity  to  be  heard  and  was  heard.  His  appearance  by 
counsel  under  the  supplementary  proceedings  was  not  to  object  to  the  Juris- 
diction of  the  court,  but  to  elTect  a  change  in  the  recitals  of  the  decree  on  non- 
jnrlfldictional  grounds." 

Counsel  for  the  plaintifF  seems  to  think  that  certain  late  decisions  of 
the  Supreme  Court  of  the  United  States  have  changed  or  modified  this 
principle,  and  cites  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct. 
544,  45  L,.  Ed.  794,  and  Andrews  v.  Andrews,  188  U.  S.  14,  23  Sup. 
Ct.  237,  47  L.  Ed.  366.  The  only  question  before  the  Supreme  Court 
of  the  United  States  in  those  cases  was  as  to  the  obligation  of  the  state 
court  under  the  full  faith  and  credit  provisions  of  the  federal  Consti- 
tution in  relation  to  judgments  of  sister  states.  It  did  not  determine 
what  judgments  of  sister  states  the  courts  of  any  state  would  rea^- 
nize.    In  Andrews  v.  Andrews,  supra,  what  was  decided  was : 

"A  state  may  forbid  the  enforcement  within  its  borders  of  a  decree  of  divorce 
procured  by  its  own  citizens  who,  whilst  retaining  their  domicile  in  the  pro- 
hibiting state,  have  gone  into  another  state  to  procure  a  divorce  in  fraud  of 
the  law  of  the  domicile" 

— a.  decision  certainly  which  cannot  affect  the  power  of  a  state  to  rec- 
ognize a  divorce  granted  by  the  courts  of  a  sister  state  where  the  court 
had  jurisdiction  over  the  parties  to  the  action  in  which  the  judgment 
was  entered. 

In  Haddock  y.  Haddock,  201  U.  S.  562,  26  Sup.  Ct.  526,  50  L. 
Ed.  867,  the  question  presented  was  in  relation  to  a  judgment  en- 
tered against  a  nonresident  upon  constructive  service  of  process,  and 
without  acquiring  jurisdiction  over  the  person  of  defendant.  The 
judgment  in  that  case  relied  on  was  based  upon  the  service  of  process 
by  publication,  and  the  defendant  had  not  appeared  in  the  action,  and 
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the  discussion  related  solely  to  a  jud^ent  obtained  under  such  cir- 
cumstances. In  summing  up  a  discussion  as  to  the  force  of  the  provi- 
sions of  the  federal  Constitution,  it  is  th€r;e  said : 

"It  baa,  moreover,  been  decided  that,  wbere  a  bona  fide  domicile  has  been 
acquired  in  a  state  by  either  of  the  parties  to  a  marriage,  and  a  salt  is  brougbt 
by  the  domiciled  party  in  such  state  for  a  divorce,  the  courts  of  that  state.  If 
they  acquire  personal  Jurisdiction  also  of  the  other  party,  liave  authority  to 
enter  a  decree  of  divorce  entitled  to  be  enforced  in  every  state  by  the  full 
faith  and  credit  clause.  Cheever  v.  Wilson,  9  Wall.  (U.  S.)  108,  19  L.  Ed.  604. 
*  *  *  On  the  other  hand,  the  denial  of  the  power  to  enforce  in  another 
state  a  decree  of  divorce  rendered  against  a  person  who  was  not  subject  to 
the  jurisdiction  of  the  state  in  which  the  decree  was  rendered  obviates  all  the 
contradictions  and  Inconveniences  which  are  above  indicated.  It  leaves  un- 
curtailed  the  legitimate  power  of  all  th^  states  over  a  subject  peculiarly  with- 
ta  tbeir  authority,  and  thus  not  only  enables  them  to  maintain  their  public 
policy,  but  also  to  protect  the  individual  rights  of  their  citizens.  It  does  not 
deprive  a  state  of  the  power  to  render  a  decree  of  divorce  susceptible  of  being 
enforced  within  its  borders  as  to  the  person  within  the  Jurisdiction^  and  does 
not  debar  other  states  from  griving  such  efTect  to  a  Judgment  of  that  character 
as  they  may  elect  to  do  under  mere  principles  of  state  comity.  It  causes  the 
full  faith  and  credit  clause  of  the  Constitution  to  operate  upon  decrees  in  the 
respective  states  Just  as  that  clause  operates  upon  other  rights;  that  is,  it 
compels  ail  the  states  to  recognize  and  oiforce  a  Judgment  of  divorce  rendered 
In  other  states  where  both  parties  were  subject  to  the  Jurisdiction  of  the 
state  in  which  the  decree  was  rendered,  and  it  enables  the  states  rendering 
such  decrees  to  take  into  view  for  the  purpose  of  the  exercise  of  their  au- 
thority the  existence  of  a  matrimonial  domicile  from  which  the  presence  of  a 
party  not  pl^sically  present  within  the  borders  of  a  state  may  be  constructive- 
ly found  to  exist." 

It  seems  to  me,  therefore,  that  these  decisions  of  the  Supreme  Court 
of  the  United  States  have  no  relation  to  the  question  as  to  the  effect 
which  will  be  given  to  a  decree  of  divorce  of  the  courts  of  a  sister 
state,  and  the  principles  that  are  weU  settled  in  this  state  and  have 
been  universally  enforced  are  that  such  decrees  are  binding  upon  the 
parties  where  the  court  granting  the  decree  or  judgement  had  j'uris- 
diction  to  grant  a  divorce  and  obtained  jurisdiction  over  the  parties 
to  the  action  either  by  personal  service  within  its  jurisdiction  or  vol- 
untary appearance.  It  follows,  therefore,  that  upon  the  conceded  facts 
the  decree  in  the  court  of  Illinois  granting  to  the  defendant  in  this 
action  a  divorce  from  tlie  plaintiff  terminated  the  matrimonial  relations 
between  the  parties  to  this  action,  and  that,  therefore,  upon  the  undis- 
puted facts,  there  was  no  marriage  relation  existing,  and  the  action 
cannot  be  maintained. 

For  these  reasons,  no  order  of  arrest  should  have  been  granted  in 
the  action,  and  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  the  order  of  arrest 
granted,  with  $10  costs.    All  concur. 


EHRICH  V.  ROOT. 

(Supreme  Court,  Appellate  Division,  First  Department.    December  20,  1907.) 

Disco VEBT—EZAHIIIATIOn  ov  Pabtt  Betovx  TriaIt— Neokbsitt. 

Code  Civ.  Proc.  i  872,  subd.  4,  declares  that  a  perstm  desiring  to  take  a 
deposition  Inay  present  an  affidavit  stating  the  name  and  residence  of  the 
person,  to  be  examined,  and  that  hU  testimony  is  material  and  necessary 
for  the  party  making  such  application.    Held,  that  an  application  for  the 
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ezaiQinatlon  of  tbe  defendant  In  an  action  for  labor  and  senrlcea,  and 
the  nae  of  plalntlfTs  office  and  appurtenances,  alleging  that  the  service 
consisted  of  advice  as  to  certain  mining  properties,  and  with  respect  to 
the  formation  of  a  company  to  take  over  tbe  properties,  and  tbe  dlqwsal 
of  the  stock  of  such  company,  and  that  plaintiff  was  informed  and  be- 
liered  that  defendant  was  enabled  to  sell  tbe  property  for  a  large  price, 
and  that  plaintiff  desired  to  obtain  from  defendant  testimony  as  to  his 
profits  on  such  sale  as  bearing  on  the  question  of  plalntUTs  damage,  was 
fatally  defective  for  failure  to  show  that  the  desired  testimony  related  to 
a  material  Issue  which  the  applicant  was  required  to  prove  on  the  trial. 

[Ed.  Note^ — ^For  cases  in  point,  see  Cent  Dig.  toL  16,  Discovery,  i  64.] 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Samuel  W.  Ehrich  against  Henry  A.  Root.  From  an 
order  denying  a  motion  to  have  an  order  for  the  examination  of  de- 
fendant before  trial,  he  appeals.    Reversed.    Order  vacated. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

J.  Aspinwall  Hodge,  for  appellant. 
Herbert  R.  Limburg,  for  respondent 

INGRAHAM,  J.  This  action  is  brought  to  recover  from  the  de- 
fendant upon  an  allegation  that  the  plaintiff  rendered  work,  labor, 
and  services  for  defendant,  and  gave  defendant  the  use  and  occupa- 
tion of  plaintiff's  ofHce  and  ofHce  appurtenances  and  of  plaintiff's 
office  force,  all  of  which  was  of  the  reasonable  value  of  $25,000,  which 
defendant  agreed  to  pay.  There  is  no  statement  in  the  complaint  of 
the  nature  of  plaintiff's  services,  of  the  use  that  the  defendauit  made 
of  the  plaintiff's  office,  office  appurtenances,  and  office  force,  and  the 
answer  is  a  general  denial.  After  issue  joined  the  plaintiff  made  an 
application  to  examine  the  defendant  before  trial,  and  in  the  affidavit 
upon  which  an  order  for  such  examination  was  granted  alleges  that 
the  "services  were  advice  with  respect  to  certain  mining  properties 
owned  or  controlled  by  the  defendant,  and  with  respect  to  the  forma- 
tion of  a  company  to  take  over  these  properties  and  the  disposal  of 
the  stock  of  this  company" ;  that  in  consequence  of  the  plaintiff's  ad- 
vice a  corporation  was  organized,  of  which  the  plaintiff  acted  as  one 
of  the  first  directors  and  was  elected  treasurer,  and  that  plaintiff  sub- 
sequently advised, the  defendant  with  regard  to  the  sale  and  disposi- 
tion of  the  stock  of  the  company,  and  arranged  with  a  person  named 
to  purchase  the  stock  of  the  company  which  he  did.  The  affidavit 
further  states  that  the  plaintiff  was  informed  that  the  defendant  was 
enabled  to  sell  the  property  for  a  large  price,  that  this  was  done  with- 
out plaintiff's  knowledge,  and  the  testimony  that  plaintiff  desires  to 
obtain  from  the  defendant  is  the  profits  derived  by  the  defendant  in 
his  future  disposition  of  the  stock  of  this  company.  The  affidavit 
then  states: 

"A  necessary  element  of  my  proof  upon  the  trial  will  be  to  show  the  profits 
derived  by  the  defendant,  for  this  evidence  will  be  a  material  element  to  en- 
able tbe  jury  to  fix  tbe  value  of  the  services  which  I  have  rendered." 

By  subdivision  4  of  section  872  of  the  Code  of  Civil  Procedure,  a 
person  desiring  to  take  a  deposition  may  present  to  a  judge  of  the 
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court  in  which  the  action  is  pending  an  affidavit  stating  the  name  and 
residence  of  the  person  to  be  examined,  and  that  the  testimony  of 
such  person  is  material  and  necessary  for  the  party  making  such  ap- 
plication or  the  prosecution  and  defense  of  such  action.  To  justify 
the  order,  it  must  appear,  therefore,  that  the  testimony  sought  to  be 
obtained  is  material  and  necessary  for  the  party  making  the  applica- 
tion or  the  prosecution  of  the  action.  I  think  this  affidavit  fails  to 
show  that  the  testimony  of  the  defeodant  is  material  or  necessary  to 
plaintiff's  prosecution  of  the  action.  The  plaintiff  does  not  allege 
that  he  had  anything  to  do  with  the  ultimate  disposition  of  the  prop- 
erty from  which  it  is  alleged  the  defendant  realized  large  profits. 
The  value  of  the  services  rendered  in  the  advice  given  to  the  plain- 
tiff and  the  use  of  his  office  and  office  force  could  have  no  relation  to 
the  profits  that  the  defendant  ultimately  realized  by  a  disposition  of 
the  property  at  a  future  time,  of  which  the  plaintiff  had  no  knowl- 
edge and  with  which  he  had  nothing  to  do. 

While  I  am  in  favor  of  allowing  examination  of  a  party  before 
trial  in  all  cases  where,  upon  the  facts  stated,  it  can  fairly  be  infer- 
red that  the  object  is  to  obtain  the  deposition  of  an  adverse  party  as 
to  the  facts  which  are  by  the  pleadings  in  dispute  and  the  proof  of 
which  would  be  competent  upon  the  trial  to  justify  such  an  exam- 
ination, I  think  it  must  appear  that  the  testimony  desired  really  re- 
lates to  a  material  issue  that  must  be  proved  by  the  party  making  the 
application  upon  the  trial  of  the  action.  That  fact  does  not  appear 
in  this  action,  and  there  are  facts  which  justify  the  inference  that 
this  application  is  not  made  in  good  faith  to  obtain  testimony  to  be 
used  upon  this  trial,  but  to  use  the  information  in  other  actions  or 
proceedings.  Under  such  circumstances,  we  think  the  63urt  below 
should  have  refused  to  compel  the  defendant  to  submit  to  an  exam- 
ination, and  should  have  vacated  the  order  obtained  for  that  purpose. 
We  do  not  wish  to  be  understood  as  expressing  an  opinion  that  should 
in  any  way  influence  the  trial  court  as  to  the  materiality  of  evidence 
of  the  profits  of  the  defendant  upon  the  trial,  but  simply  to  say  that, 
on  the  facts  before  the  court,  it  does  not  satisfactorily  appear  that 
the  evidence  of  the  defendant  is  material  and  necessary  for  the  plain- 
tiff, and  that  the  order  should  therefore  have  been  vacated. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  order  for  examination  of  the  defendant  before 
trial  vacated,  with  $10  costs. 

McLaughlin  and  CLARKE,  JJ.,  concur.  PATTERSON,  P. 
J.,  concurs  in  result. 

HOUGHTON,  J.  (dissenting).  I  dissent  from  the  proposition  that 
plaintiff's  order  for  examination  should  be  set  aside  because  it  does 
not  seek  to  obtain  evidence  material  to  the  trial  of  the  action  against 
defendant.  The  services  claimed  to  have  been  performed  by  plaintiff 
for  defendant  were  in  the  formation  of  a  copper  company  to  taJce  over 
certain  mining  properties  owned  by  defendant  and  in  the  disposal  of  the 
stock  of  such  company.  The  plaintiff  by  his  affidavit  alleges  that  the 
defendant  transferred  the  stock  of  the  company  which  plaintiff  had 
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helped  to  form,  and  the  mining  properties  which  he  had  helped  to 
market  and  which  were  supposed  to  be  deeded  to  it,  to  another  company 
for  a  very  large  sum  of  money.  The  amount  plaintiff  does  not  know, 
and  cannot  ascertain  from  any  source  aside  from  the  defendant. 

If  plaintiff  performed  services  in  relation  to  and  gave  advice  respect- 
ing a  property  of  magnitude,  he  would  have  a  right  on  the  trial  of  this 
action  to  recover  the  value  of  his  services,  to  prove  that,  fact,  as  bearing 
upon  the  reasonableness  of  his  charges.  If  his  services  and  advice  re- 
lated to  a  large  transaction,  they  would  manifestly  be  worth  more  than 
if  they  related  to  a  small  one.  The  advice  of  a  lawyer  as  to  the  transfer 
of  a  hundred  million  railway  corporation  would  be  of  greater  value  than 
respecting  a  hundred  dpllar  horse  trade.  So  plaintiff's  services  as  a 
promoter  would  be  worth  more  if  they  related  to  a  $3,000,000  mining 
property  than  if  they  related  to  one  worth  $300.  Plaintiff  has  no 
knowledge  of  the  sum  for  which  defendant  sold  the  properties  which 
he  helped  put  upon  the  market,  and  he  has  no  means  of  obtaining  that 
knowledge  except  by  an  examination  of  the  defendant. 

It  is  not  a-  proper  interpretation  of  plaintiff's  affidavit  to  say  that 
he  only  desires  to  examine  the  defendant  as  to  the  profits  which  he 
himself  made.  On  the  contrary,  what  he  does  desire  is  to  examine  the 
defendant  as  to  the  amount  of  the  sale  for  the  purpose  of  showing  the 
magnitude  of  the  transaction.  This  evidence  is  most  pertinent  to  plain- 
tiff on  the  trial  of  the  action.  If  the  trial  court  should  exclude  evi- 
dence showing  the  magnitude  and  character  of  the  transaction,  this 
court  would  instantly  reverse  the  judgment  because  of  such  erroneous 
ruling.  If  the  examination  of  adverse  parties  before  trial  is  to  be  per- 
mitted respecting  material  matters  peculiarly  within  the  knowledge  of 
the  opposite  party,  the  present  order  was  right,  and  should  be  affirmed 
so  far  as  it  relates,  at  least,  to  the  disposition  of  the  mining  properties 
and  of  the  stock  of  the  Somers  Copper  Company,  and  the  price  ob- 
tained therefor,  and  the  general  terms  of  the  agreement  of  transfer. 


PEOPLB  V.  BJATON. 
(Sopreme  Court,  Appellate  DiTtslon,  First  Department    December  20,  1007.) 

1.  CbIUIHAL  LiAW— EriDEncS— AOOOICFLIOEB— Oobbobobation. 

Under  Code  Cr.  Proc.  |  399,  providing  that  a  conviction  cannot  be  bad  on 
tbe  testimony  of  an  accomplice,  unless  corroborated  by  otber  evidence 
connecting  accused  with  the  crime,  where  accused  himself  testifies  that 
he  was  connected  with  the  crime,  no  further  corroboration  Is  required. 

2.  Same. 

On  a  trial  for  obtaining  mcaey  by  fraudulent  representations,  evidence 
held  to  sufficiently  corroborate  the  testimony  of  an  accomplice  essential 
to  a  conviction  under  Code  Cr.  Proc.  i  399,  providing  that  a  conviction 
cannot  be  had  on  the  testimony  of  an  accomplice,  unless  corroborated. 

[Ed-  Note. — For  cases  in  point,  see  Cent  Dig.  voL  14,  Criminal  I^aw,  | 
1128.] 

8.  FALSK  PBXTEN8KS— Fbattdulent  Repbesentations. 

An  employ^  of  a  railroad  company  was  required  to  make  an  independ- 
ent cbeck  of  the  men  employed  by  a  construction  company,  which  relied 
on  tbe  reports  made  by  the  employe  in  paying  the  men.    The  ^ployd  and 
107  N.Y.S.— 64 


Digitized  by 


Google 


830  107  NBW  YOBK  SUPPLBHENT  (Sup.  Ct. 

and  Itt  New  York  State  Baporter 

the  timekeeper  of  tbe  constractlon  company  reported  that  a  third  person 
was  eatltled  to  receive  compensation  for  work  done,  and  they  i»ocared 
the  presentation  to  the  construction  company  of  a  check  therefor,  which 
It  paid.  They  received  the  proceeds.  The  report  was  false.  Held,  tliat 
the  employe  was  guilty  of  larceny  under  Pen.  Code,  |  528,  punishing  one 
who,  with  Intent  to  defraud,  obtains  from  another  by  aid  of  fraudulent 
representations  any  money,  etc. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  False  Pretenses, 

n  5-12.] 

4.  Sake — Indictment. 

An  indictment  under  Pen.  Code,  f  628,  providing  that  one  who,  wltb 
Intent  to  defraud  the  owner  of  hla  property,  obtains  from  his  possession 
by  aid  of  fraudlilent  representations  any  money,  shall  be  guilty  of  larceny, 
need  not  allege  the  means  by  which  defendants  carried  out  their  fraod- 
ulent  conspiracy  to  obtain  the  money  of  another,  or  that  the  latter  or  its 
employes  or  agents  relied  on  the  false  representations. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  False  Pretenses, 
U  34,  85.] 

5.  Same— Obtaining  Monet  of  Cobpobation. 

A  representation  to  an  agent  of  a  corporation  to  obtain  money  from  ttie 
corporation  Is  a  representation  to  the  corporation  within  Pen.  Code,  f 
528,  punishing  one  who,  with  Intent  to  deprive  the  owner  of  his  properly, 
obtains  by  aid  of  fraudulent  representations  any  money,  etc. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Codwell  J.  Eaton  was  convicted  of  gjrand  larceny  in  the  second  de- 
gree, and  he  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ.      • 

Henry  Hardwicke,  for  appellant. 
Robert  C.  Taylor,  for  the  people. 

INGRAHAM,  J.  Two  questions  are  presented  on  this  appeal,  one 
relating  to  the  sufficiency  of  the  indictment  and  the  other  to  the  suffi- 
ciency of  the  corroboration  of  the  evidence  of  Swartz,  an  accomplice. 
There  are  two  counts  in  the  indictment.  .  The  first  alleges  that  the  de- 
fendants on  the  9th  day  of  February,  1907,  "with  intent  to  deprive  and 
defraud  a  certain  corporation  called  Degnon  Contracting  Company  of 
the  proper  moneys,  goods,  chattels,  and  personal  property  hereinafter 
mentioned,  and  of  the  use  and  benefit  thereof ;  and  to  appropriate  the 
same  to  their  own  use,  did  then  and  there  feloniously,  fraudulently, 
and  falsely  pretend  and  represent  to  the  said  corporation  that  one  W. 
Jukus  had  been  for  some  time  prior  thereto,  and  was  then  and  there, 
a  servant  and  employe  of  the  said  corporation,  and  shortly  theretofore 
had  worked  for  the  said  corporation  as  such  servant  and  employe 
for  13  days,  and  that  the  said  corporation  was  then  and  there  indebted 
to  the  said  W.  Jukus,  and  therfe  was  then  and  there  due  and  owing 
to  the  said  corporation  to  him  as  such  servant  and  employe  for  and 
on  account  of  the  said  work  the  sum  of  $48.75,"  and  that  tiie  said  de- 
fendants did  then  and  there  feloniously  and  fraudulently  obtain  from 
the  possession  of  the  said  corporation  the  said  sum  with  intent  to  de- 
prive and  defraud  the  said  corporation  of  the  same,  and  of  the  use  and 
benefit  thereof  and  to  appropriate  the  same  to  their  own  use,  "where- 
as, in  truth  and  in  fact,  the  said  W.  Jukus  had  not  been  prior  thereto. 
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and  was  not  then  and  there,  a  servant  or  employe  of  the  said  corpora- 
tion, and  theretofore  had  not  worked  as  such  servant  or  employe 
for  the  said  corporation  for  13  days,  or  for  any  time  whatsoever,"  and 
there  was  not  due  and  owing  the  said  sum  of  $48.75,  and  that  the 
pretenses  and  representations  so  made  by  the  defendants  to  the  said 
corporation  were  in  all  respects  utterly  false  and  untrue  as  at  the  time 
of  making  the  same  the  defendants  then  and  there  well  knew,  and 
that  by  the  means  aforesaid  the  said  money  of  the  said  corporation  the 
defendants  feloniously  did  steal.  The  second  was  a  general  count 
for  larceny. 

It  appeared  that  Eaton,  the  appellant,  was  employed  by  the  New 
York  &  Long  Island  Railroad  Company  to  make  an  independent 
check  of  the  men  employed  in  shaft  3  of  a  tunnel  being  constructed 
by  the  Degnon  Company  for  the  railroad  company,  who  relied  upon 
the  appellant's  reports  in  payment  of  the  bills  of  the  Degnon  Company. 
The  appellant  made  a  return  to  the  railroad  company  every  morning, 
which  stated  the  number  and  names  of  the  men  who  were  employed  in 
shaft  3.  Every  morning  the  railroad  company  received  a  report  from 
the  Degnon  Company  made  up  by  Swartz,  the  timekeeper  of  that 
company  as  to  the  men  employed  in  shaft  3  tiie  day  before,  and  these 
returns  from  the  D^;non  Company  were  compared  with  the  appel- 
lant's returns  as  to  the  number  of  men  employed.  It  seems  that  each 
employe  had  a  number,  and  the  returns  were  made  by  these  numbers, 
and  to  each  number  there  was  afhxed  a  letter  which  indicated  the 
nature  of  the  employment,  so  that  if  these  two  reports,  that  from 
the  Degnon  Company  and  from  the  appellant,  agreed,  the  men  were 
paid  for  the  time  thus  certified;  that,  when  a  man  was  employed  by 
the  Degnon  Company,  he  received  a  brass  check  upon  which  was  a 
number  by  which  he  was  identified  while  he  continued  to  work ;  that 
on  the  pay  day  he  presented  that  check,  and  he  then  received  the  money 
due  him  contained  in  an  envelope  that  corresponds  to  the  number  on  the 
check  that  he  presented.  On  the  9th  day  of  February,  1907,  one 
Abramson  presented  a  check  with  the  number  3,178,  and  was  paidi 
$48.75.  The  timekeeper  for  the  Degnon  Company  was  Swartz,  and 
the  timekeeper  for  the  railroad  company  was  the  appellant.  Abram- 
son testified  that  on  the  9th  of  February  he  presented  check  No.  3,17& 
to  the  Degnon  Company  at  the  foot  of  East  Twenty-Second  street^ 
and  received  an  envelope  containing  money;  that  about  three  weeks 
before  that  he  met  the  appellant,  who  told  the  witness  that  his  father 
had  bought  checks  from  people  working  in  the  tunnel,  and  he  wanted 
the  witness  to  go  down  and  present  one  of  the  checks  and  collect  the 
money  for  him;  that  the  appellant  told  Abramson  to  walk  to  112 
East  Forty-First  street  with  him;  that  the  appellant's  father  handed 
him  a  brass  check  when  the  witness  went  to  the  paymaster  of  the 
Degnon  Company,  presented  the  check,  and  received  an  envelope  there 
under  a  different  name,  brought  the  envelope  back,  and  handed  it  to- 
the  appellant's  father ;  that  the  appellant  then  handed  the  witness  $5, 
and  asked  him  if  he  would  come  again  two  weeks  afterwards  and  cash 
another  check.  Two  weeks  afterwards  the  witness  went  down  with 
his  cousin,  where  they  were  each  given  a  check  and  told  to  go  and  col- 
lect the  money  on  that  check,  which  he  did  and  turned  it  over  to  the 
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appellant.  This  was  all  previous  to  the  9th  of  February,  1906.  The 
witness  went  through  with  this  performance  four  times  prior  to  the 
9th  of  February,  when  he  presented  check  No.  3,178,  and  received  from 
the  Degnon  Company  $48.75.  Swartz  was  present  at  the  same  time 
that  the  witness  received  the  checks.  Swartz  was  then  called  as  a 
witness,  and  testified  that  he  was  in  the  pay  office  on  pay  day;  that 
somebody  brought  this  check  No.  3,178  and  presented  it,  and  that 
he  (Swartz)  checked  it  off  as  "O.  K.,"  and  told  the  paymaster  that  it 
was  all  right,  and  that  then  the  paymaster  paid  it;  that  about  De- 
cember 1st,  prior  to  this  time,  the  appellant  came  to  Swartz,  and  said 
he  had  a  scheme  by  which  they  could  make  some  money,  that  it  was 
simply  putting  in  checks  and  putting  the  names  of  men  in  the  book 
with  the  same  number  as  upon  the  checks;  that  Swartz  should  give 
to  the  appellant  diecks  and  he  would  have  the  money  drawn  out  on 
pay  day;  that  Swartz  agreed  to  this  scheme,  and  he  selected  names 
and  numbers  which  he  put  into  his  report  as  the  men  who  had  done 
the  work  upon  the  job,  and  then  gave  the  numbers  to  the  appellant; 
that  this  continued  for  several  weeks  up  to  the  pay  day  February  9, 
1907 ;  that  No.  3,178  was  one  of  the  numbers  that  he  put  on  the  pay 
roll  as  representing  a  man  who  was  given  the  name  "Jukus"  on  the  pay 
roll,  but  who  had  done  no  work,  and  he  entered  the  number  in  his 
timebook  and  upon  the  slip  that  he  furnished  to  the  Degnon  Company ; 
and  that  the  check  representing  this  number  was  then  given  to  the 
appellant,  who  collected  the  money  from  the  Degnon  Company;  that 
he  received  from  the  appellant  a  portion  of  the  money  that  was  thus 
collected  from  the  Degnon  Contracting  Company.  There  was  other 
evidence  showing  the  method  by  which  this  plan  had  been  worked  out 
and  connecting  the  defendant  with  it.  The  people  having  rested,  the 
appellant  was  called  as  a  witness  on  his  own  behalf.  He  testified  that 
he  had  a  conversation  with  Swartz,  the  timekeeper  of  the  D^;non 
Company,  about  purchasing  checks;  that  Swartz  said  there  was  a  lot 
of  these  men  who  wanted  to  sell. their  time,  and  there  was  an  oppor- 
tunity to  buy  them  for  a  mere  song;  that  he  introduced  the  appel- 
lant to  certain  men  who  wished  to  sell  their  time,  and  that  the  appel- 
lant determined  that  it  was  all  right,  and  that  he  subsequently  re- 
ceived checks  from  Swartz  as  checks  that  had  been  purchased  from 
men  who  said  that  they  were  entitled  to  be  paid;  that  on  that  day  he 
gave  the  checks  to  his  father,  or  one  of  the  boys,  to  be  cashed ;  that 
28  or  29  checks  received  from  Swartz  had  been  cashed  up  to  the  9th 
of  February;  that  Swartz  never  told  him  that  these  checks  did  not 
represent  actual  work,  but  had  been  taken  out  of  the  desk  of  the 
Degnon  Company;  that  he  had  no  idea  that  they  were  not  perfectly 
bona  fide  checks ;  that  he  knew  Abramson ;  that  he  presented  Check  No. 
3,178  on  February  9th  with  his  knowledge  and  consent;  that  in  his 
report  turned  in  on  February  7,  1907,  chedc  No.  3,178  appeared  there; 
that  he  got  check  No.  3,178  with  other  information  supplied  him  by 
Swartz ;  that  Swartz  supplied  him  with  a  list  of  the  men  at  work  every 
morning,  which  he  would  accept  and  report  as  though  made  in  the 
regular  course  of  his  investigation.  Thus,  upon  his  own  testimony, 
the  appellant,  who  was  employed  by  the  railroad  company  to  make  an 
independent  investigation  of  the  men  at  work,  took  from  Swartz  the 
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names  of  men  who  did  work  represented  by  checks  that  Swartz  fur- 
nished him,  and  put  them  on  his  report  to  his  employer,  and  that  it 
was  in  this  way  that  the  fraud  was  perpetrated.  Certainly  the  de- 
fendant's own  testimony  directly  connected  him  with  the  crime  of 
which  he  was  chained.  The  provision  of  the  Code  (section  399,  Code 
Cr.  Proa)  is  satisfied,  if  the  testimony  of  the  accomplice  is  corroborated 
by  such  other  evidence  as  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime.  When  the  defendant  himself  testified  that  he 
was  connected  with  the  crime,  no  further  corroboration  is  required. 
There  was  much  other  evidence  that  directly  connected  appellant  with 
this  crime.  A  witness  named  Leow,  who  was  called  by  the  defendant, 
testified  that  on  the  morning  of  the  9th  of  February  the  appellant  ad- 
vised him  not  to  cash  the  checks ;  that  it  would  not  be  wise  for  him 
to  cash  any,  as  he  might  be  caught;  and  that  Swartz  told  him  that 
they  were  padding  the  pay  rolls  with  extra  checks.  The  evidence  is 
undisputed  that  these  pay  rolls  were  made  up  from  returns  of  Swartz ; 
that  they  were  sent  to  the  railroad  company,  who  checked  them  off 
by  the  time  slips  furnished  by  the  appellant,  and  that  no  man  received 
pay,  unless  he  were  on  both  of  the  time  slips  furnished  by  the  two 
men ;  that  these  slips  were  relied  upon  by  the  paymaster  of  the  Deg- 
non  Company  when  the  money  was  paid,  and  ^e  person  to  whom 
the  money  was  paid  was  determined  by  the  presentation  of  the  brass 
checks  with  the  number  upon  it. 

The  other  question  presented  is  as  to  the  sufficiency  of  the  indict- 
ment. The  false  representation  was  that  one  Jukus  had  been  em- 
ployed by  the  Degnon  Company,  and  that  the  EJegnon  Company  was 
indebted  to  Jukus  in  the  amount  that  was  received.  The  defendant,  in 
his  testimony,  admits  that  he  presented  the  check  calling  for  a  pay- 
ment to  Jukus  of  $48.75 ;  that  he  received  tfie  money ;  that  the  check 
upon  which  the  money  was  paid  was  given  to  him  by  Swartz,  and  the 
evidence  is  conclusive  that  the  paymaster  of  the  Degnon  Company  re- 
lied upon  the  report  of  the  time  sheets  made  by  Swartz  and  the  ap- 
pellant that  this  man  represented  by  that  check  was  entitled  to  receive 
from  the  Degnon  Company  $48.75,  and  upon  the  possession  of  the 
check  by  the  man-  applying  for  payment.  All  of  the  elements  of  the 
crime  were  thus  established. 

The  allegation  of  the  indictment  that  the  representations  were  made 
to  the  corporation,  and  not  to  a  particularly  named  agent  of  the  cor- 
poration, is  clearly  sufficient  The  indictment  is  under  section  528  of 
the  Penal  Code,  which  provides  that: 

"A  person  who,  witb  the  Intent  to  deprive  or  defrand  the  true  owner  of 
bis  property,  •  •  •  takes  from  the  possession  of  the  true  owner,  or  of 
any  other  person;  or  obtains  from  such  possession  by  color  or  aid  of  fraud- 
ulent or  false  representations  or  pretense,  or  of  any  false  token  or  writing 
*  *  *  any  money,  personal  property,  things  in  action,  evidence  of  debt  or 
contract,  or  articles  of  vatne  of  any  kind  •  •  •  steals  such  property,  and 
is  guilty  of  larceny." 

Now,  the  evidence  is  undisputed  that  this  $48.75  was  the  money  of 
the  Degnon  Company,  and  that  the  appellant,  with  others,  by  color 
or  aid  of  fraudulent  or  false  representations,  or  pretense,  obtained  that 
money  from  the  possession  of  the  Degnon  Company.    It  was  not 
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necessary  to  allege  in  the  indictment  the  means  by  which  the  parties 
carried  out  their  fraudulent  conspiracy  to  obtain  tiie  money  from  the 
Degnon  Company,  or  that  the  Degnon  Company,  or  its  employes  or 
agents,  relied  upon  the  false  representations.  Every  element  of  a 
false  and  fraudulent  representation  or  pretense  under  which  the  Deg- 
non Company's  money  was  obtained  is  alleged  and  proved.  The  point 
that  the  appellant  coi^d  not  have  made  a  false  representation  to  a  cor- 
poration, because  it  is  an  artificial  person,  is  without  the  slightest 
merit.  All  corporations  have  to  act  thr6ugh  agents,  and  a  representa- 
tion to  an  agent  of  a  corporation  to  obtain  money  from  the  corpora- 
tion is  a  representation  to  the  corporation. 

It  is  quite  clear  that  this  crime  was  proved  by  undisputed  evidence; 
the  only  possible  question  being  whether  or  not  the  defendant  acted 
with  intent  to  deprive  or  defraud  the  true  owner  of  his  property,  and 
there  was  certainly  evidence  that  justified  the  verdict  of  tfie  jury. 

The  judgment  should  be  affirmed.    All  concur. 


MILXiER  V.  NOBOROSS  et  al. 

<Suprein«  Oonrt,  Appellate  Division,  First  D^artment    December  20,  1907.) 

AffxaI/— Oabk  or  Appbai/— Docuhbrtabt  Bvidenos. 

On  the  trial  plaintiff  offered  a  certificate  of  tbe  county  clerk,  which  stat- 
ed that  a  lis  pendens  had  been  filed  in  March,  1902.  Defendant's  obJectloD 
to  the  certificate  as  evidence  having  been  sustained,  the  court  stated  that 
when  the  original  notice  of  pendency  of  action  was  produced,  it  would 
be  marked  "Bzbiblt  20."  The  notice  of  lis  poidens  had  been  actually 
filed  and  was  constmctiTely  before  the  court,  but  plaintlfTs  counsel  In- 
advertently failed  to  have  the  original  paper  brought  from  the  files  of  the 
court  and  introduced  In  evidence.  Held,  that  the  lis  pendens  should  have 
been  considered  as  offered  In  evidence  on  the  settlement  of  the  proposed 
case  on  appeal,  or  the  Judgment  and  decision  should  have  been  set  aside 
and  the  trial  opened  to  enable  plaintiff  to  introduce  the  lis  pendens,  and 
the  Judgment  be  re-entered. 

[Ed.  Note. — ^For  cases  In  polht,  see  Cent  Dig.  toL  8,  Appeal  and  Error, 
H  2485-2480.] 

Appeal  from  Special  Term. 

Action  by  Clifford  L.  Miller  against  Orlando  W.  Norcross,  im- 
pleaded with  others.  From  an  order  denying  plaintiff's  motion  to  pro- 
duce on  the  settlement  of  the  proposed  case  on  appeal  the  Us  pendens 
filed  in  the  office  of  the  county  clerk  in  the  action,  and  directing  such 
lis  pendens  to  be  marked  as  an  exhibit,  and  striking  out  a  finding  of 
fact  that  no  notice  of  lis  pendens  had  been  filed,  and  substituting  in 
place  thereof  a  finding  that  a  notice  of  pendency  of  action  had  been 
filed,  plaintiff  appeals.    Reversed  and  remitted. 

See  87  N.  Y.  Supp.  56. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

Cyrus  C.  Miller,  for  appellant. 
Frank  H.  Gerrodette,  for  respondents. 


Digitized  by 


Google 


Sup.  Ct.)  FINNIOAN  V.  NEW  TOBK   CONTKAOTING  OO.  853 

INGRAHAM,  J.  I  think  upon  the  facts  appearing  here  the  court 
should  have  granted  the  plaintiff  some  relief.  Upon  the  trial  the  pljiin- 
tiflE  offered  in  evidence  a  certificate  of  the  county  clerk  as  to  the  filing 
of  a  lis  pendens.  This  certificate  stated  that  a  lis  pendens  had  been 
filed  in  March,  1902.  Counsel  for  the  defendant  objected  to  this  cer- 
tificate as  evidence  of  the  filing  of  the  lis  pendens.  That  objection 
was  sustained,  and  the  court  then  said  that,  when  the  original  notice 
of  pendency  of  action  is  produced,  it  will  be  marked  "Exhibit  20." 
There  is  no  dispute  but  that  the  notice  of  lis  pendens  had  been  ac- 
tually filed,  and  that  the  plaintiff  intended  to  offer  it  in  evidence.  It 
was  a  part  of  the  record  of  the  court,  and  the  certificate  of  the  county 
clerk  that  it  had  been  filed  was  presented  to  the  court.  Purely  by  in- 
advertence the  counsel  for  the  plaintiff  did  not  have  the  original  paper 
brought  from  the  files  of  the  court ;  but  it  was  perfectly  well  under- 
stood that  the  paper  was  to  be  offered  in  evidence  and  the  court  ex- 
pressly stated  that,  when  produced,  it  should  be  marked  "Exhibit  20." 
Considering  the  fact  that  the  paper  was  on  file  and  constructively  be- 
fore the  court,  I  think  that  was  a  sufficient  offer  in  evidence  of  the  no- 
tice. If  the  defendant  insists  upon  the  point  that  the  original  notice 
was  not  actually  produced  and  marked,  and  insists  upon  retaining  in 
the  decision  a  finding  which  is  incorrect  as  shown  by  the  (^dal  rec- 
ords of  the  court,  we  think  the  trial  judge  should  set  aside  the  judg- 
ment and  decision  and  open  the  trial,  so  as  to  eoable  the  plaintiff 
to  produce  this  lis  pendens  from  the  files  of  the  court,  and  have  it 
marked  in  evidence  when  judgment  can  be  again  entered.  But  the 
rights  of  the  plaintiff  should  not  be  affected  by  a  pure  mistake  when 
from  what  happened  at  the  trial  it  seems  that  the  lis  pendens  was  really 
in  evidence  and  before  the  court. 

With  this  statement  of  our  views,  we  think  the  order  appealed  from 
should  be  reversed,  with  $10  costs  and  disbursements,  to  abide  the  final 
result  of  the  appeal  from  the  judgment,  if  one  is  taken,  and  the  case  re- 
mitted  to  Special  Term  for  further  proceedings  in  conformity  with  the 
views  here  expressed.    All  concur. 


riNNIGAN  T.  NEW  YORK  CJONTRACTINO  00. 

<8npTeine  Court,  Appellate  Division,  First  Department    December  20,  1907.) 

1.  Mastkb  add  Skbvart— Ikjusies  to  Sbbtart— Liabhitt  of  Uasteb— Em- 
plotkb's  lAABiLrnr  Act. 

Employer's  Inability  Act,  Laws  1902,  p.  1748,  c.  600,  making  an  employer 
liable  for  Injuries  to  an  employ^  by  reasoQ  of  any  defect  In  the  condition 
of  tiie  ways,  works,  or  machinery  used  In  the  business  of  the  employer, 
or  by  reason  of  the  negligence  of  any  person  In  the  service  of  the  em- 
ployer, Intrusted  with  and  exercising  superlntepdence,  etc.,  Increases  the 
liability  of  employers  by  making  them  liable  for  the  negligence  of  em- 
ployes Intrusted  with  the  duty  of  superintendence  of  other  employes,  ir- 
re^>ectlve  of  the  care  taken  to  provide  competent  persons  to  superintend ' 
the  work,  and.  If  one. charged  with  the  duty  of  superintendence  Is  neg- 
ligent and  an  injury  results  to  an  employe,  the  employer  Is  liable. 

(Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, |{  871-873.] 
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2.  SAHB—Acnons— Notice  of  Ikjubt— Sufficiewot. 

A  notice  of  injury  to  an  employ^  causing  tila  deetti,  aTerrlng  that  tlie 
iBjurlea  were  canaed  aolely  by  reaaon  of  tbe  negligence  of  tbe  employer. 
In  that  be,  as  employer,  failed  to  furnish  the  employe  with  a  safe  place 
to  work  and  suitable  tools,  etc.,  Is  insufficient  under  Employer's  tilability 
Act,  Laws  1902,  p.  1748,  c.  600,  |  2,  proTldlng  that  no  action  uaiet  the 
act  shall  be  maintained  unless  notice  of  the  time,  place,  and  "cause"  of 
the  injury  is  given  to  the  employer  within  a  specified  time,  the  "cause" 
of  injury  relating  to  particulars  of  the  accident  by  which  the  employ^ 
sustained  the  injury,  to  enable  the  employer  to  make  the  necessary  in- 
vestigation as  to  what  caused  the  accident,  ete.,  and,  though  no  notice  Is 
to  be  deemed  Insufficient  solely  by  reaaon  of  inaccuracy  in  stating  the 
cause  of  the  Injury,  a  notice  is  instiffldent  which  does  not  give  the  cauaa 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  toL  M,  Master  and  Serv- 
ant, i  806.] 

&  CUkx. 

Where,  to  recover  for  the  death  of  an  employs,  the  Employer's  lilability 
Act,  Laws  1902,  p.  1748,  c.  600,  must  be  relied  on,  and  the  notice  of  tbe  in- 
jury is  not  sufflclttit  under  the  act,  no  cause  of  action  under  the  act  Is 
established,  and  the  action  must  be  dismissed. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  voL  84,  Master  and  Serv- 
ant, <  806.] 

Houghton,  J.,  dissenting  in  part. 

Appeal  from  Trial  Term. 

Action  by  Mary  Finnigan,  administratrix  of  James  Finnigan,  deceas- 
ed, against  the  New  York  Contracting  Company.  From  a  judgment  for 
plaintiff  and  from  an  order  denying  a  motion  for  a  new  tnial,  defendant 
appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  T..  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

T.  C.  Toole,  for  appellant 

John  C.  Rcrtjinson,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  the  plaintiff's  intestate, 
while  in  the  employ  of  defendant,  received  injuries  which  caused  his 
death ;  that  prior  to  the  commencement  of  the  action  the  plaintiff  had 
caused  to  be  served  upon  die  defendant  a  notice  in  conformity  with  the 
employer's  liability  act  (chapter  liOO,  p.  1748,  Laws  1902),  setting  forth 
the  time,  place,  and  circumstances  under  which  the  deceased  was  kill- 
ed ;  that  on  or  about  February  28,  1906,  the  plaintiff's  intestate,  then  in 
defendant's  employ,  received  injuries  which  caused  his  death  on  said 
date,  and  that  said  death  was  caused  without  negligence  on  the  part  of 
the  plaintiff's  intestate  and  solely  by  the  defendant's  negligence,  and 
then  follows  a  statement  of  the  nature  of  the  defendant's  negligence. 
At  the  opening  of  the  trial  counsel  for  the  plaintiff  offered  in  evidence 
the  original  notice  under  the  employer's  liability  act  That  notice  was 
objected  to  by  counsel  i^r  the  defendant  on  the  ground  that  it  was  in- 
sufficient under  said  act,  which  objection  was  overruled,  and  the  de- 
fendant excepted.  The  court  charged  the  jury  that  an  employe  by 
entering  upon  or  continuing  in  the  service  of  an  employer  shall  be  pre- 
sumed to  have  assented  to  the  necessary  risks  of  the  occupation  or 
employment,  and  no  others;  that  the  necessary  risks  of  the  occupa- 
tion or  employment  shall  in  all  cases  arising  be  considered  as  including 
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those  risks,  and  those  only,  inherent  in  the  nature  of  the  business  which 
remain  after  the  employer  has  exercised  due  care  in  providing  for  the 
safety  of  his  employes.  Thus,  upon  the  question  of  the  assumption  of 
risk  by  the  deceased,  the  rule  provided  by  the  employer's  liability  act 
was  stated  to  the  jury  as  the  basis  upon  which  they  were  to  consider 
that  question.  The  notice,  which  was  admitted  over  the  objection  and 
exception  of  the  defendant,  after  stating  the  time  and  place  at  which 
the  decedent  received  the  injuries,  was  as  follows : 

"And  that  said  Injaries  and  death  were  cansed  without  any  negligence  «n 
the  part  of  the  deceased,  but  solely  by  reason  of  your  negligence,  In  that  yoa< 
as  bis  master,  failed  to  furnish  him  with  a  suitable  and  safe  place  to  work, 
and  failed  to  safeguard  said  place  In  which  deceased  was  directed  to  work, 
and  failed  to  furnish  him  with  suitable  tools,  appliances,  apparatus,  ways, 
works,  and  machinery  in  connection  with  the  work  which  deceased  was  oblig- 
ed to  do,  and  in  that  you  failed  to  properly  inspect,  guard,  and  protect  the 
place  where  he  was  at  work,  and  In  tiiat  you  failed  to  furnish  him  with  com- 
petent foreman  and  co-employte,  and  in  that  you  failed  to  formulate,  promul- 
gate, and  enforce  proper  rules  and  regulations  for  the  safety  of  the  deceased 
and  his  co-employte  in  the  performance  of  their  duties." 

The  notice  here  given  failed  to  state  what  it  was  that  caused  the  in- 
jury to  the  deceased  which  caused  his  death.  From  this  notice  the 
defendant  could  gain  no  information  as  to  whether  the  deceased  was 
injured  by  a  blast,  the  breaking  of  a  derrick,  by  falling  into  a  pit,  or 
failure  to  provide  safe  machinery.  Nothing  was  stated,  except  that 
his  death  was  caused  by  the  negligence  of  the  defendant.  . 

The  employer's  liability  act  (chapter  600,  p.  1748,  Laws  1902)  gives  to 
an  employe  a  cause  of  action  when  he  sustains  personal  injury,  first,  by 
reason  of  any  defect  in  the  condition  of  the  ways,  works,  or  machinery 
in  connection  with  or  used  in  the  business  of  the  employer  which  arose 
from  or  had  not  been  discovered  or  remedied,  owing  to  the  negligence 
of  the  employers  or  any  person  in  the  service  of  the  employer  intrust- 
ed by  him  with  the  duty  of  seeing  that  the  ways,  works,  or  machinery 
were  in  proper  condition ;  second,  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  intrusted  with  and  exercising  su- 
perintendence whose  sole  or  principal  duty  is  that  of  superintendence, 
or,  in  the  absence  of  such  superintendent,  of  any  person  acting  as  su- 
perintendent with  the  authority  or  consent  of  such  employer.  By  this 
provision  of  the  statute  an  employer  is  made  liable  for  the  negligence 
of  an  employ^  intrusted  with  the  duty  of  superintendence  of  other  em- 
ployes engaged  in  the  work,  and  consequently  changed  the  liability  of 
an  employer  for  injuries  caused  by  the  negligence  of  a  fellow  workman 
of  the  person  injured.  The  care  that  an  employer  takes  to  provide 
competent  persons  to  superintend  the  work,  the  care  that  he  takes  to 
provide  the  very  best  machinery  and  appliances  for  doing  the  work,  and 
the  care  that  he  himself  exercises  in  the  superintendence  of  the  work 
are  of  no  avail.  If  a  person  who  is  charged  with  the  duty  of  superin- 
tending the  work  is  negligent,  no  matter  in  what  respect,  and  injury  re- 
sults, tfie  employer  is  liable.  The  effect  of  this  statute,  therefore,  is  to 
greatly  increase  the  liability  of  employers  for  injuries  sustained  by  their 
employ&  when  engaged  in  the  master's  work,  and  the  Court  of  Ap- 
peals was  held  that  this  gives  an  additional  cause  of  action.  Gmaehle  v. 
Rosenberg,  178  N.  Y.  147,  70  N.  E.  411 ;  Harris  v.  Baltimore  Machine 
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&  Elevator  Works,  188  N.  Y.  141,  80  N.  E.  1028.  There  are  certain 
conditions,  however,  upon  which  such  an  additional  cause  of  action 
depends.  Section  2  of  the  act  provides  that  no  recovery  for  compensa- 
tion for  injury  or  death  under  this  act  shall  be  maintained  unless  notice 
of  the  time,  place,  and  cause  of  the  injury  is  given  to  the  employer  with- 
in 120  days,  and  an  action  is  commenced  within  one  year  after  the  oc- 
currence of  the  accident  causing  the  injury  or  death.  "But  no  notice 
under  the  provisions  of  this  statute  shall  be  deemed  to  be  invalid  or  in- 
sufficient solely  by  reason  of  any  inaccuracy  in  stating  the  time,  place, 
or  cause  of  the  injury  if  it  be  shown  that  there  was  no  intention  to 
mislead,  and  that  the  party  entitled  to  notice  was  not  in  fact  misled 
thereby." 

The  notice  required  by  the  act  of  the  "time,  place,  and  cause  of  the 
injury,"  and  the  question  is  whether  the  provision  requiring  notice 
of  the  cause  of  the  injury  to  be  given  to  the  employer  is  satisfied  by 
this  notice,  which  is  nothing  more  than  a  general  statement  that  the 
injury  was  caused  by  the  defendant's  negligence.  It  does  not  seem  that 
such  could  have  been  the  intention  of  the  Legislature,  for  the  cause 
of  action  which  is  given  by  the  statute  is  one  where  the  employe  was 
injured  by  the  negligence  of  the  employer,  or  by  a  person  intrusted  by 
him  with  the  duty  of  superintendence.  Merely  giving  a  notice  that  the 
plaintiff  or  the  deceased  was  injured  by  the  negligence  of  the  defend- 
ant, or  by  his  failure  to  perform  certain  duties  imposed  upon  him  by 
law,  would  be'only  notifying  him  that  the  injured  person  claims  that 
the  employer  was  liable  for  his  neglect  to  an  employ^  injured.  By  re- 
quiring the  employe  to  give  the  employer  a  notice  of  the  "time,  place 
and  cause  of  the  injury,"  it  was  obviously  intended  to  put  the  employer 
in  possession  of  the  facts  of  the  particular  accident  which  caused  the 
employe  the  injury  for  which  he  seeks  to  hold  the  employer  liable. 
The  "cause"  of  the  injury  obviously  relates  to  the  particulars  of  the 
accident  by  which  the  employe  sustained  the  injury,  in  order  to  enable 
the  employer  to  make  the  necessary  investigation  as  to  just  what  it  was 
that  caused  the  accident  for  which  he  is  to  be  held  liable  and  the  person 
charged  with  the  duty  of  superintendence  who  was  responsible  for  it. 
When  the  liability  was  confined  to  the  negligence  of  the  employer  him- 
self or  his  neglect  to  perform  some  duty  that  the  law  imposed  upon  him 
for  the  protection  of  his  employes,  such  notice  was  not  essential ;  but 
when  liability  was  extended  to  every  case  in  which  any  person  charged 
by  him  with  the  duties  of  superintendence  was  negligent,  so  that  the 
employer  would  be  liable  for  an  injury  with  which  he  personally  had  no 
connection  and  which  he  had  taken  every  personal  precaution  to  pre- 
vent, he  was  entitled  to  notice  of  just  what  the  accident  was,  so  that 
he  could  at  once  investigate  the  actions  of  those  intrusted  with  the 
duties  of  superintendence,  and  be  prepared  to  meet  the  charge  that 
such  persons  had  failed  in  the  duties  which  they  were  charged  to 
perform.  But  not  only  is  the  notice  in  this  case  not  a  notice  of  the 
cause  of  the  accident,  but  the  notice  that  it  does  give  to  the  defendant 
was  that  the  injury  was  caused  by  the  negligence  of  the  defendant,  and 
not  by  the  negligence  of  a  person  in  its  employ  who  was  charged  with 
the  duty  of  superintendence.    All  the  grounds  of  the  action  as  stated 
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in  the  notice  relate  solely  to  the  negligence  of  the  defendant,  and  not 
to  the  negligence  of  its  superintendent  or  a  person  charged  by  it  with 
duties  of  superintendence,  and  there  was  nothing  to  bring  home  to  the 
defendant  knowledge  of  the  cause  of  this  accident.  No  one  reading 
this  notice  would  have  any  information  that  the  injuries  to  the  plain- 
tiff's intestate  had  been  caused  by  the  explosion  of  dynamite  left  in  a 
hole  in  the  rock  undischarged  by  a  person  charged  with  the  duty  of 
superintending  the  blasting,  and  the  employer,  after  receiving  this  no- 
tice, would  have  had  just  exactly  as  much  information  as  he  had  before 
as  to  the  "cause"  of  the  injury,  and  no  more.  It  was  not  essential 
that  there  should  be  a  positive  statement  in  the  notice  that  the  ad- 
ministrator of  the  deceased  intended  to  bring  an  action  against  it  for 
its  negligence ;  but  it  was  essential  that  the  employer  should  know  what 
particular  accident  it  was  that  caused  the  injury,  for  he  could  then  make 
the  necessary  investigation  to  ascertain  what,  if  any,  person  charged 
with  the  duty  of  superintendence  had  been  responsible  for  it.  If  this 
provision  requiring  notice  of  the  cause  of  the  injury  means  anything  or 
is  to  be  of  any  advantage  to  the  employer,  it  seems  to  me  that  the  notice 
must  give  a  statement  of  what  it  was  that  caused  the  injury  to  the 
person  injured,  and  a  statement  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant  does  not  at  all  comply  with  the  statute.  We 
have  had  occasion  to  lately  examine  this  question  in  the  case  of  Barry 
v.  Derby  Desk  Company  (decided  November  15th,  and  not  yet  reported) 
(Sup.)  106  N.  Y.  Supp.  675,  and  we  there  held  that  the  purpose  of  the 
notice  was  to  acquaint  the  employer  with  the  particular  negligent  act 
for  which  it  was  intended  to  hold  him  liable,  and  thus  enable  him  to 
make  the  necessary  inquiries  to  present  his  defense,  if  any,  and  that  a 
notice  which  stated  the  cause  of  the  injury  as  "your  negligence  in  fail- 
ing to  furnish  me  with  a  safe,  suitable,  and  proper  place  to  perform 
the  work  which  I  was  engaged  to  do  by  you,  in  failing  to  furnish  me 
with  safe  and  proper  appliances  with  which  to  do  the  work  which  I  was 
engaged  to  do  by  you,  and  in  failing  to  furnish  me  with  competent 
fellow  servants,"  was  not  a  compliance  with  the  statute,  and  did  not 
justify  the  maintenance  of  an  action  under  it.  It  was  there  said  that 
"what  the  plaintiff  has  given  notice  of  is  not  the  cause  of  his  injury,  but 
the  cause  of  that  cause,"  and  that  this  was  not  a  substantial  compliance 
with  the  statute.  The  fact  that  no  notice  was  to  be  deemed  invalid  or 
insufficient  solely  by  reason  of  any  inaccuracy  in  stating  the  cause  of 
the  injury  does  not  render  a  notice  sufficient  which  does  not  purport  to 
give  the  cause  of  the  injury,  but  simply  gives  the  nature  of  the  cause 
of  action  to  be  tried.  See,  also,  Ortolano  v.  Degnon  Contracting  Co., 
120  App.  Div.  69,  104  N.  Y.  Supp.  1064.  As,  therefore,  the  cause 
of  action  alleged  in  the  complaint  wias  not  proved  and  for  tiie  error  in 
admitting  the  notice  under  the  employer's  liability  act,  we  are  compelled 
to  reverse  the  judgment. 

It  is  claimed,  however,  by  the  plaintiff  that,  although  the  notice  was 
insufficient,  still  the  action  could  be  maintained  as  an  action  at  common 
law,  and,  upon  the  proofs  submitted,  the  defendant  was  liable  irrespec- 
tive of  the  employer's  liability  act.  Assuming  that  the  judgment  could 
be  sustained  if  an  actkin  at  common  law  was  proved,  we  think  the 
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proof  was  not  sufficient  to  sustain  such  a  cause  of  action.  In  its  es- 
sential elements  the  action  is  much  like  Cullen  v.  Norton,  126  N.  Y.  1, 
26  N.  E.  905.  In  that  case  the  plaintiff's  intestate  was  drilling  a  hole 
in  a  rock  for  blasting  purposes  under  the  direction  of  defendant's  fore- 
man. It  appeared  that  a  charge  in  another  hole  had  not  exploded,  and, 
while  the  plaintiff's  intestate  was  at  work,  the  charge  in  the  other  hole 
exploded,  causing  his  death.  It  was  held  that,  assuming  the  foreman 
to  have  been  negligent,  this  negligence  was  that  of  a  fellow  servant,  for 
which  the  master  was  not  liable ;  that  the  risk  of  the  dangers  incident 
to  the  business  of  blastmg  is  assumed  by  those  engaged  in  the  work ; 
and  that  the  act  of  the  superintendent  in  placing  the  deceased  at 
work  where  he  did  was  a  detail  of  the  work,  for  which  the  master  was 
not  liable.  This  case  was  followed  in  Capasso  v.  Woolfolk,  163  N.  Y. 
472,  67  N.  £.  760,  in  which  it  was  said: 

"The  master,  In  such  a  case.  Is  not  supposed  to  watcb  for  supervening  con- 
ditlona  In  tbe  progress  of  the  work  on  which  bla  workmen  are  engaged.  If 
bis  measure  of  duty' had  been  performed  by  sending  them  off  to  the  work  under 
right  conditions,  with  an  experienced  foreman  and  competent  workmen,  noth- 
ing further  was  Incumbent  upon  him.  If  tbe  accident  happened  during- 
the  performance  of  their  work,  due  to  some  negligent  act  of  commlBslon  or 
of  omlssI(»i  in  their  midst,  then  the  negligence  was  that  of  a  fellow  servant, 
and  that  was  a  risk  whidi  the  plaintiff  assumed  in  entering  upon  the  employ- 
ment" 

There  is  nothing  in  McGuire  v.  Bell  Telephone  Co.  of  Buffalo,  167 
N.  Y.  208,  60  N.  E.  433,  62  L.  R.  A.  437,  which  affects  this  question. 
The  cases  referred  to  were  not  cited  in  the  prevailing  opinion,  although- 
Chief  Judge  Parker  in  his  dissenting  opinion  calls  attention  to  them,  but 
there  was  nothing  that  indicated  an  intention  of  the  Court  of  Appeals 
to  disaffirm  or  qualify  the  principle  established.  The  nlaintiff  to  recover 
must  rely  upon  the  provisions  of  thfc  employer's  liability  act,  and,  hav- 
ing failed  to  serve  ^e  notice  required  by  that  act,  there  was  no  cause 
of  action  proved,  and  the  complaint  should  have  be«i  dismissed. 

The  judgment  and  order  are  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

PATTERSON,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ., 
concur. 

HOUGHTON,  J.  (dissenting).  I  dissent  on  the  ground  that  the 
plaintiff  proved  a  cause  of  action  at  common  law  arising  from  the 
failure  of  the  employer  properly  to  inspect ;  and  that  the  theory  of  the 
submission  of  the  case  to  the  jury  was  under  the  common  law,  and  not 
under  the  employer's  liability  aCt,  to  which  submission  the  defendant 
made  no  objectioiL 


(122  App.  Div.  676.) 

FLYNN  et  al.  v.  WHITE  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    December  20,   1907.> 

1.   (30BPOBATI0NS— FOKEIGK     COBPOBATIONS— AcnONS — JCRISDICTIOR. 

Under  the  express  provisions  of  Code  Civ.  Proc.  t  1770,  an  action  may 
he  maintained  by  a  foreign  corporation  in  like  mannor  and  subject  to- 
the  same  regulations  as  an  action  brought  by  a  domestic  corporation,  ex- 
cept as  otherwise  specially  prescribed  by  law;    tbe  only  restriction  In 
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the  Btatnte  relating  to  an  acti(Mi  against  a  foreign  corporation  by  a 
nonresident. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  toL  12,  Oorporatlons,  M 
2663-2567.] 

2.  Attacukekt— Pbopebtt  Subject— Debt  of  Nonbesidert  to  Fobeior  Cob- 
POBATiON  Defendant— Situs  of  Debt. 

N.,  a  resident  of  New  Jersey,  maintained  a  general  business  office  In 
New  York  (Mty,  and  there,  through  plaintiffs,  residents  of  New  York,  pur- 
chased certain  Canadian  land  from  a  foreign  corporation,  which  thereby 
became  Indebted  to  plaintiffs  for  commissions.  Held,  that  the  situs  of  the , 
debt  owing  by  N.  to  the  corporation  was  In  New  York,  and  that  such: 
debt  was  subject  to  attactuuent  in  a  suit  brought  by  plaintiff  against: 
the  coii)oration  in  New  York. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  5,  Attachment,  { 
200.] 

Appeal  from  Special  Term. 

Action  by  John  P.  Flynn  and  others  against  William  F.  White  and 
another.  From  an  order  denying  a  motion  to  set  aside  a  levy  under 
an  attachment,  defendants  appeal.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

Sullivan  &  Cromwell  (Francis  D.  Pollak,  of  counsel  and  Emory  H. 
Sykes,  on  the  brief),  for  appellants. 

Rosendale  &  Dodd  (George  Rosendale,  of  counsel),  for  respondents. 

CLARICE,  J.  Plaintiffs,  who  are  residents  of  the  city  of  New  York, 
brought  this  action  against  William  F.  White,  a  resident  of  New  York, 
and  the  White  Silver  Company,  Limited,  a  foreign  corporation  or- 
ganized under  the  laws  of  the  province  of  Ontario,  dominion  of  Can- 
ada, to  recover  $37,500  as  commissions  alleged  to  have  been  earned  by 
them  in  bringing  about  the  sale  of  certain  lands  in  Canada  to  Thomas 
A.  Nevins  for  $375,000.  Nevins  is  a  resident  of  the  state  of  New 
Jersey,  although  he  now  has,  and  for  a  long  time  past  has  had,  an 
office  for  the  transaction  of  business  as  a  banker  in  the  city  of  New 
York.  The  contract  sued  upon  and  the  contract  alleged  to  have  been 
brought  about  by  the  plaintiffs'  efforts  were  made  in  the  city  of  New 
York,  and  payment  for  the  lands  sold  was  provided  to  be  made  in  the 
city  of  New  York,  and  $330,000  of  said  purchase  price  was  actually 
delivered  in  the  city  of  New  York.  The  greater  part  of  the  money  so 
paid  was  from  funds  deposited  in  said  city.  A  warrant  of  attachment 
against  the  property  of  the  White  Silver  Company,  Limited,  was  issued 
and  was  served  upon  Nevins,  and  he  has  withheld  by  reason  of  said 
service  from  the  last  payment  due  by  him,  $45,000.  It  is  to  vacate  the 
levy  upon  that  debt  that  the  motion  was  made.  The  validity  of  the 
attachment  depends  upon  the  fact  that  the  White  Silver  Company, 
Limited,  is  a  foreign  corporation.  The  motion  to  vacate  the  levy  there- 
under is  based  upon  the  contention  that  the  debt  levied  upon,  the  res, 
has  no  situs  within  the  state  of  New  York ;  that  a  debt  due  by  a  non- 
resident to  a  nonresident  is  not  attachable  in  this  state. 

The  appellant  places  great  reliance  upon  the  decision  of  this  court  in 
Bridges  V.  Wade,  113  App.  Div.  350,  99  N.  Y.  Supp.  126.  That  case 
is  an  authority  for  two  propositions :  First,  that  a  motion  to  set  aside 
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a  levy  under  a  warrant  of  attachment  will  lie  under  proper  circumstan- 
ces. Second,  that  in  an  action  brought  by  a  foreign  plaintifiE  against 
a  foreign  defendant  to  recover  the  agreed  price  of  goods  sold  in  a  for- 
eign state  said  foreign  plaintiif  is  not  entitled,  under  a  warrant  of  at- 
tachment, to  levy  upon  an  indebtedness  due  the  foreign  defendant 
from  a  foreign  corporation.  Arguendo,  the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States,  which  is  not  in  harmony  with  that 
of  the  Court  of  Appeals,  was  examined,  and  it  was  held  that  even  un- 
der that  rule  the  levy  was  bad.  The  rule  referred  to  was  based  upon 
the  proposition  that  an  attachment  will  lie  only  when  the  creditor 
of  the  garnishee  could  himself  sue.  In  Bridges  v.  Wade  the  garnishee 
was  a  nonresident  corporation,  and  the  defendant,  the  creditor  of  said 
foreign  corporation,  was  a  nonresident.  Section  1780  of  the  Code  of 
Civil  Procedure  provided  that  an  action  against  a  foreign  corporation 
might  be  maintained  by  a  nonresident  in  certain  specified  cases  only, 
under  none  of  which,  under  the  circumstances  there  disclosed,  could 
the  defendant  Wade  have  sued  the  foreign  corporation.  If  the  con- 
tract out  of  which  the  debt  grew  in  that  case  had  been  made  within 
this  state  or  the  cause  of  action  had  arisen  within  this  state,  a  differ- 
ent question  would  have  been  presented.  In  the  case  at  bar  the  con- 
tract out  of  which  the  debt  from  Nevins  to  the  White  Silver  Company, 
Limited,  grew  was  made  within  this  state,  and  the  money  was  to  be 
paid  within  this  state,  a  large  portion  due  thereunder  had  actually 
been  paid  in  this  state  from  money  here  on  deposit,  and  therefore,  if 
there  had  been  a  breach  of  the  contract  to  pay,  the  cause  of  action 
would  have  arisen  within  this  state.  The  case  at  bar  is  further  diflfer- 
entiated  from  Bridges  v.  Wade,  supra,  by  the  fact  that  the  creditor, 
instead  of  the  debtor,  is  the  foreign  corporation,  and  therefore,  if  an 
action  were  to  be  brought  upon  the  debt,  the  foreign  corporation  would 
be  the  plaintiff,  and  not  the  defendant.  The  restriction  in  the  statute 
is  against  a  nonresident  bringing  an  action  against  a  foreign  corpora- 
tion ;  but  there  is  no  restriction  in  the  statute  against  a  foreign  cor- 
poration bringing  an  action  in  this  state  against  a  nonresident  On 
the  contrary,  section  1779  of  the  Code  of  Civil  Procedure  provides  that 
an  action  may  be  maintained  by  a  foreign  corporation  in  like  manner, 
and  subject  to  the  same  regulations,  as  where  an  action  is  brought 
by  a  domestic  corporation,  except  as  otherwise  especially  prescribed  by 
law.  Therefore,  as  Nevins  has  an  office  for  the  transaction  of  business 
in  the  city  of  New  York,  the  White  Silver  Company,  Limited,  would 
have  no  difficulty  in  serving  him  with  process  in  this  state,  and  there 
would  be  no  legal  objection  to  maintaining  its  action  upon  the  debt. 
In  most  of  the  cases  where  the  attachment  or  the  levy  has  been  set  aside 
there  was  an  attempt  made  to  serve  process  upon  nonresidents  inciden- 
tally or  temporarily  within  the  state,  and  to  levy  or  attach  debts  con- 
tracted in  foreign  jurisdictions.  It  is  true  that  under  the  rule  as  laid 
clown  by  the  Supreme  Court  of  the  United  States  in  the  cases  noted 
in  Bridges  v.  Wade,  supra,  that  court  has  held  such  service  good,  that 
the  debt  was  migratory  in  character,  and  followed  the  pers(Mi.  The 
rule,  however,  as  laid  down  by  the  Court  of  Appeals,  as  indicated  in 
National  Broadway  Bank  v.  Sampson,  179  N.  Y.  213,  71  N.  E.  766, 


Digitized  by 


Googje 


Sup.  Ct.)  FLTNN  V.  WHITE.  863 

6G  L.  R.  A.  606,  103  Am.  St.  Rep.  851,  is  otherwise,  and  we  are  bound 
to  follow  the  Court  of  Appeals. 

There  are  expressions  in  that  opinion  which,  if  taken  by  themselves, 
would  support  the  contention  of  tiie  appellant    The  court  did  say : 

"It  seems  clear  that  a  debt,  to  be  subject  to  attachment,  must  have  a  situs 
somewhere,  and  can  be  Impounded  only  in  the  jurisdiction  where  such  situs 
exists,  which  is  clearly  where  either  the  creditor  or  debtor  resides.  The  laws 
relating  to  attachments  do  not  authorize  a  proceeding  in  this  state  to  seize 
a  credit  owing  to  a  resident  of  another  state  where  neither  the  creditor  nor 
the  debtor  is  a  resident  here." 

But  we  have  been  many  times  admonished  by  the  Court  of  Appeals 
that  we  are  to  be  bound  by  the  decision  of  that  court,  and  that  an  ex- 
pression in  its  opinion  is  not  to  be  divorced  from  its  context  and 
warped  into  an  authority  in  another  case  presenting  a  different  state 
of  facts.  In  the  Sampson  Case,  the  attachment  had  been  issued  in  a 
suit  brought  against  a  Massachusetts  corporation.  The  firm  of  which 
Sampson  had  been  a  member  was  a  limited  partnership  organized 
under  the  laws  of  Massachusetts,  having  its  principal  place  of  business 
in  Boston.  Prior  to  its  dissolution  it  had  a  branch  office  in  New  York, 
but  the  firm  had  been  dissolved,  and  some  days  before  the  attachment 
in  question  the  firm  had  neither  an  office  nor  any  property  in  this  state. 
The  dealings  between  the  firm  and  the  corporation  were  had  in  Massa- 
chusetts. There  the  firm  kept  its  books  of  account  and  records  of  its 
transactions.  The  corporation  consigned  its  goods  to  the  firm  at  Bos- 
ton exclusively,  and  payments  for  the  goods  sold  by  the  firm  to  the 
account  of  the  company  were  made  to  the  firm  in  Boston.  Statements 
of  account  were  rendered  by  the  firm  at  the  same  place.  C.  E.  Samp- 
son was  a  resident  of  the  state  of  Massachusetts,  and,  being  tempo- 
rarily within  this  state,  he  was  served  with  a  notice  of  the  warrant  of 
attachment.  It  was  these  circumstances  that  the  court  was  considering 
when  it  said: 

"If,  under  the  circumstances  of  this  case,*  it  could  be  properly  said  that 
the  situs  of  the  debt  owing  by  Charles  E.  Sampsou  was  In  this  state,  and  that 
It  could  be  attached  here.  It  would  follow  that  it  had  no  actual  situs  anywhere, 
but  was  transient,  following  the  person  of  the  debtor,  and  could  l>e  attached 
in  any  state  or  country  where  the  debtor  might  be  temporarily  found." 

So  in  the  other  cases  cited,  Plimpton  v.  Bigelow,  93  N.  Y.  593. 

Plaintiffs  were  residents  of  Massachusetts.  The  defendant  was  a 
resident  of  Pennsylvania.  The  suit  was  on  OTOmissory  notes  made 
and  delivered  by  defendant  in  Massachusetts.  The  levy  was  on  shares 
of  a  Pennsylvania  corporation  owned  by  the  defendant,  the  certificates 
of  which  the  defendant  had  in  Pennsylvania,  and  the  levy  was  made 
by  service  upon  an  officer  of  the  corporation  in  which  the  defendant 
owned  the  shares,  who  was  in  this  state,  and  it  was  held  that  the  shares 
of  stock  of  a  foreign  corporation  were  not  here  because  the  corpora- 
tion had  property  or  was  conducting  business  here.  In  Carr  v.  Cor- 
coran, 44  App.  Div.  97,  60  N.  Y.  Supp.  763,  plaintiff  was  a  resident  of 
Ohio,  and  the  defendant  was  a  resident  of  Pennsylvania.  Attachment 
was  served  upon  Rhodes,  a  resident  of  Pennsylvania,  while  temporarily 
sojourning  at  the  Fifth  Avenue  hotel  in  this  city  upon  a  debt  alleged 
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to  be  due  by  him  to  the  defendant.  That  is,  all  the  parties  were  non- 
residents, and  the  levy  was  set  aside. 

I  have  not  found  any  cases  where  the  Court  of  Ai^>eals  has  held  an 
attachment  or  levy  thereunder  bad  where  the  person  upon  whom  the 
levy  was  attempted  to  be  made,  and  who  owed  the  debt,  duty,  or  ob- 
ligation, while  he  had  his  technical  domicile  in  an  adjoining  state,  yet 
was  a  New  York  business  man  in  every  sense  of  the  word,  was  in 
daily  attendance  at  his  regular  office  for  the  transaction  of  business  in 
this  city,  kept  his  money  on  deposit  in  the  banks  of  this  city,  made 
the  contract  out  of  whidi  the  obligation  grew  in  this  dty,  which,  "by 
its  terms,  was  payable  in  this  city,  and  the  greater  part  of  the  amount 
payable  thereunder  had  actually  been  paid  in  this  city,  when  the  plain- 
tiffs were  residents  of  this  city  and  their  claim  against  the  defendant 
grew  out  of  the  obtaining  for  the  defendants  the  very  .contract  which 
the  garnishee  had  partially  performed,  and  the  obligation  for  the  last 
payment  thereunder  was  the  debt  attempted  to  be  levied  on.  There 
is  presented  here  no  questicm  of  a  temporary  sojourn  by  a  nonresident, 
and  an  attempt  to  levy  upon  a  debt  upon  a  contract  created  and  to  be 
performed  elsewhere.  It  seems  to  me  in  view  of  the  large  numbers  of 
business  men  who  sleep  in  adjoining  states,  and  therefore  have  a  tech- 
nical domicile  there,  but  who,  as  matter  of  fact,  spend  all  their  busi- 
ness hours  in  the  actual  transaction  of  business  enterprises  in  this  city, 
that  citizens  of  this  state  ought  not  to  be  deprived  of  the  aid  of  the 
court  in  collecting  their  just  debts  by  holding  that  the  mere  fact  of  such 
nonresidence  will  prevent  a  levy  under  an  attachment  Under  the  cir- 
cumstances disclosed  upon  this  record,  it  seems  to  me  that  we  should 
hold  that  the  thing  levied  upon  is  within  the  state  and  subject  to  our 
jurisdiction  until  tihe  court  of  last  resort  has  squarely  passed  upon  such 
a  state  of  facts. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  affirm- 
ed, with  $10  costs  and  disbursements.    All  concur. 


(122  .\pp.  IMy.  578.) 

BROWN  et  al.  ▼.  BROWN  rt  al. 

(Supreme  Comt,  Appellate  DiTlsion,  First  Department    December  IS,  1007.) 

1.  Wells— LiFB  Estates— Ikcomb. 

Testator  authorized  his  executors  to  Invest  for  a  term  of  years  a  spec^ 
Ified  sum  as  special  capital  in  a  firm  of  which  he  was  a  member,  pro- 
'  vided  the  firm  should  pay  interest  thereon  and  a  fixed  sum  annually  for 
the  good  will  of  the  business  and  gave  the  residue  of  his  estate.  Includ- 
ing the  interest  and  capital  in  the  firm,  to  bis  wife  for  life,  to  receive  the 
income,  with  gift  over  on  her  death.  The  Investment  was  made  undw 
an  agreement  with  the  sarrlving  partners  providing  for  payment  out 
of  profits  of  the  Interest  and  the  annual  sum  as  a  consideration  for  the 
sale  of  the  good  will  of  the  firm,  and  a  percentage  of  the  remainder  of 
the  net  profits.  Held,  that  such  porti(Hi  of  the  profits  was  not  principal, 
as  being  part  of  the  purchase  price  of  the  good  will,  but  was  income  on 
the  sum  invested,  and  the  wife  was  entitled  to  such  percentage  of  the 
profits  as  Income,  as  against  the  remaindermen. 

2.  E}XKCUTOBS— SAI.E  or  Pbopebtt— PBoviaioRB  or  WiLir— Right  ot  Rkmair- 

DEBMEN    TO    OBJECT. 

Where  the  will  of  a  partner  fixed  the  price  which  his  surviving  partners 
should  pay  for  the  good  will  of  the  firm,  the  remaindermen  could  not. 
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In  tbe  absence  of  bad  faith,  fraud,  or  collusion,  complain  tbat  the  ezeco^ 
tors  sold  on  tbe  terms  prescribed. 

8.  Samb— Pkbsonal  Intebest  ot  Bxkctdtsix. 

Testator  authorised  the  Investiiient  of  a  specified  sum  in  a  firm  of 
which  he  was  a  partner,  and  gave  the  residue  of  his  estate,  including 
the  interest  in  the  firm,  to  his  wife  for  life,  with  gift  over  to  his  chil- 
dren. He  appointed  his  wife  executrix  and  his  brother  executor.  They 
made  the  investment  authorized,  pursuant  to  an  agreement  with  the 
surviving  partners.  Held  that,  though  tlie  wife  was  interested,  she  bad 
a  right  to  act  as  executrix  until  removed,  and  the  agreement,  made  prior 
to  any  proceedings  for  her  removal,  was  valid. 

Appeal  from  Special  Term. 

Action  by  Adekide  £.  Brown  and  another,  executrix  and  executor 
of  Edward  M.  Brown,  deceased,  against  Adelaide  B.  Brown  and  others 
for  the  construction  of  the  will  of  the  deceased.  From  a  judgment 
overruling  exceptions  to  the  report  of  the  referee  and  confirming  a 
judgment  in  accordance  with  the  report,  defendant  Emily  Louise 
Brown  appeals.    Affirmed.- 

Argued  before  PATTERSON,  P.  J.,  and  LAUGHLIN,  HOUGH- 
TON, SCOTT,  and  LAMBERT,  JJ. 

Theodore  H.  Silkman,  for  appellant. 
John  G.  Ag^,  for  respondents. 

LAyGHLIN,  J.  The  action  was  brought  to  have  the  win  of  Edward 
M.  Brown,  deceased,  judicially  construed.  Two  questions  only  are 
presented  by  the  appellant  for  review.  The  able  opinion  of  the  learned 
referee  disposes  of  all  others  raised  on  the  trial  satisfactorily  to  the 
parties.  The  first  is  whether  the  profits  on  capital  left  invested  in  the 
business  of  a  fruit  auction  copartnership  firm,  of  which  decedent  was 
a  member,  by  express  permission  contained  in  the  will,  belongs  to  prin- 
cipal or  income ;  and  the  other  is  whether  the  appointment  of  Adelaide 
E.  Brown,  the  widow  of  the  decedent,  as  trustee  of  an  express  trust, 
she  being  a  beneficiary,  was  valid. 

The  firm  name  of  the  Copartnership  was  Brown  &  Seccomb.  The  de- 
cedent appointed  his  brother  and  wife  his  executor  and  executrix,  and 
authorized  them  to  leave  or  invest  $75,000,  "as  a  special  capital  and 
interest  in  the  firm"  to  remain  "invested  as  a  special  partnership  inter- 
est in  said  firm"  for  the  term  of  five  years  after  his  death,  "provided 
such  firm  and  such  business  shall  be  continued  by  my  partners  for 
that  length  of  time,  and  that  said  firm  shall  ag^ee  to  pay  to  my  said 
executors  or  estate  interest  and  income  thereupon' at  the  rate  of  six 
per  cent  per  annum  on  said  capital,  and  in  addition  thereto,  the  sum  of 
ten  thousand  dollars  ($10,000)  annually,  for  the  period  of  five  years, 
for  the  good  will  of  said  business,  the  payments  of  said  .interest,  and 
additional  sum,  to  be  made  semiannually."  The  testator  died  on  the 
1st  day  of  December,  1903.  The  will  was  duly  probated,  and  after  the 
executors  qualified,  and  on  the  12th  day  of  January,  1904,  they,  indi- 
vidually and  not  in  form  as  executors,  entered  into  an  agreement,  in 
writing,  with  the  surviving  partner  concerning  the  copartnership  busi- 
ness, and  executed  concurrently  therewith  a  declaration  showing  that 
the  investment  was  for  the  benefit  of  the  estate,  and  with  a  view  to 
canying  into  effect  the  authority  contained  in  the  will.  The  agreement 
107N.T.S.— 58 
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provided  for  a  new  limited  copartnership,  under  the  old  firm  name,  to 
commence  on  the  3d  day  of  January,  1904,  and  to  continue  until  the 
31st  day  of  December,  1909,  a  period  of  six  years  less  two  days.  It 
provided  that  the  capital  of  tiie  firm  should  consist  of  the  good  will  of 
the  old  firm,  of  $75,000,  one-half  of  which  was  to  be  contributed  in 
cash  individually  by  each  of  the  executors  as  a  special  partner,  $30,000 
to  be  contributed,  as  a  general  partner,  by  one  of  the  surviving  part- 
ners, together  with  his  interest  in  the  good  will  and  assets  of  the  old 
firm,  and  $23,000  by  the  other,  together  with  his  share  in  said  good 
will  and  assets.  The  special  partners  were  first  to  receive  out  of  the 
profits  semiannually  interest  at  the  rate  of  6  per  centum  on  their  capi- 
tal, and,  in  addition  thereto,  the  sum  of  $10,000  per  annum,  payable 
semiannually.  It  was  then  provided  that  the  surviving  partners  should 
likewise  receive  interest  on  their  capital,  and  that  each  of  the  special 
partners  should  receive  20  per  cent,  of  the  remainder  of  the  net  profits. 
The  provision  with  respect  to  the  payment  of  $10,000  per  annum  was 
modified  by  a  succeeding  clause,  which  limited  die  payments  to  five 
years,  and  expressly  provided  that  it  was  to  be  paid  "as  a  consideration 
for  the  value  and  sale  of  the  good  will,  stock,  and  fixtures  belonging  to 
the  firm  of  Brown  &  Seccomb  at  the  date  hereof,  which  said  firm 
has  existed  and  been  conducted  by  Edward  M.  Brown,  Esq.,  deceased, 
and  said  Thomas  Rawlinson  and  Geoi^e  L.  Buckman,  for  several 
years  last  past,  and  that  the  said  Thomas  Rawlinson  and  George  L. 
Buckman  hereby  agree  to  purchase  the  good  will,  stock  and  fixtures  of 
the  said  late  said  firm  by  paying  the  sum  of  ten  thousand  (10,000) 
dollars  a  year  from  the  income  and  profits  of  the  copartnership  hereby 
formed  for  the  period  of  five  years,  and  it  is  understood  and  agreed 
that  at  the  end  of  said  period,  to  wit,  on  the  first  day  of  January,  1909, 
the  said  good  will,  stock  and  fixtures,  as  they  now  and  shall  then  ex- 
ist, shall  become  the  property  of  the  said  Thomas  Rawlinson  and  George 
L.  Buckman,  and  that  all  the  interest  of  Adelaide  E.  Brown  and  Wil- 
liam Harold  Brown  in  the  said  firm,  except  th^ir  special  capital  con- 
tributed as  aforesaid,  and  any  increase  and  interest  due  thereupon, 
shall  cease."  After  directing  the  payment  of  debts  and  funeral  ex- 
penses, and  authorizing  the  executors  to  retain  or  invest  the  $75,000  in 
the  copartnership,  the  testator  devised  and  bequeathed  as  follows : 

"All  the  rest,  residue  and  remainder  of  my  BBtate  both  Real  and  Personal, 
of  which  I  may  die  seized  or  possessed.  Inclusive  of  my  said  interest  and 
capital  In  said  firm  to  my  wife,  Adelaide  E2.  Brown,  during  the  period  of  her 
natural  life,  to  receire  the  Interest,  Income,  rents,  Issnea  and  profits  thereof 
remaining  after  the  payment  of  all  taxes,  assessments.  Insurance  and  neces- 
saiy  repairs  for  and  upon  said  property,  and  to  apply  the  said  net  Income, 
ete.,  to  the  support  of  herself  and  the  proper  support  of  my  daughter,  Emily 
Louise  Brown." 

His  Mridow,  a  daughter,  and  a  son  survived  him.  He  gave  a  l^^cy 
of  $20,000  to  his  daughter  out  of  the  remainder  after  the  life  estate  to 
his  wife,  and  devised  the  rest  of  the  remainder  to  his  son  and  daugh- 
ter in  equal  shares.  The  widow  has  been  allowed  as  income  the  40  per 
cent,  of  the  profits  derived  from  the  copartnership  business.  The 
daughter  contends  that  the  40  per  cent,  of  the  profits  of  the  copartner- 
ship is  principal,  and  forms  part  of  the  remainder.    The  prinapal  the> 
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ory  upon  which  the  learned  counsel  for  the  appellant  makes  this  con- 
tention is  that  it  is  manifest  that  this  percentage  of  the  profits  was  al- 
lowed as  part  of  the  purchase  price  of  the  good  will  of  the  old  firm, 
and  not  for  the  use  of  the  $75,000  invested  by  the  special  partners,  be- 
cause interest  at  the  legal  rate  is  expressly  allowed  for  the  use  of  the 
money.  In  effect,  the  claim  is  that  the  $75,000  should  be  treated  as  a 
loan  to  the  surviving  partners,  and  that  the  estate  should  have  no  inter- 
est in  the  profits  of  the  business.  In  the  event  that  the  executors  saw 
fit  to  continue  the  investment  of  $75,000  in  the  copartnership  business, 
the  testator  authorized  them  to  sell  his  interest  in  the  good  will  to 
the  surviving  partner,  and  he  prescribed  that  the  terms  of  sale  should 
be  an  agreement  to  pay  therefor  $10,000  per  annum,  payable  semi- 
annually during  the  time  the  business  was  continued,  which  he  fixed  as 
a  period  of  five  years.  It  is  evident  that  the  executors  undertook  to 
execute  this  authority  along  the  lines  planned  by  the  testator.  They 
were  vested  with  discretion  as  to  whether  to  thus  invest  the  money; 
and,  in  exercising  it  favorably  to  the  wishes  of  the  surviving  partners, 
they  may  have  exacted  better  terms  than  those  contemplated  by  the 
testator,  "and  yet  it  is  not  clear  that  they  have.  They  demanded  and  re- 
ceived for  leaving  or  investing  the  money  in  and  thus  retaining  an 
interest  in  the  business  a  percentage  of  the  net  profits  in  addition  to 
interest  at  the  legal  rate  on  their  share  of  the  capital.  It  is  to  be  ob- 
served in  this  connection  that  interest  was  not  payable  in  any  event 
by  the  surviving  partners,  but  only  from  the  profits  of  the  business, 
and  that  the  investment  was  subject  to  the  risks  of  the  business,  and 
not  a  mere  loan  of  money.  Nor  did  the  testator  ccmtemplate  a  mere 
loan  of  money.  He  evidently  intended  that  his  estate  should  receive  a 
share  of  the  profits  in  proportion  to  its  investment  of  capital ;  and  he 
manifestly  intended  that  his  widow  should  have  the  income  of  all  his 
property,  including  the  profits  from  this  investment  for  he  expressly  so 
provided.  Moreover,  the  $75,000  invested  was,  of  course,  principal, 
and  presumably  formed  part  of  his  estate's  share  in  the  copartnership 
dissolved  by  his  death;  but  the  widow  was  entitled  to  the  income 
thereof,  and,  in  running  the  risk  that  this  might  not  be  6  per  cent,  it 
was  not  unreascmable  that  the  executors  should  make  it  a  condition  of 
the  investment  that  the  estate  should  share  for  her  benefit  in  any  net 
profits. 

Stress  is  laid  upon  the  finding  that  the  good  will  was  worth  more 
than  the  price  fixed  therefor  by  the  testator.  There  is  nothing  to  give 
rise  to  the  inference  of  bad  faith  or  an  attempt  on  the  part  of  the  ex- 
ecutors to  procure  for  one  of  them — ^the  life  tenant — an  advantage  at 
the  expense  of  the  remaindermen.  The  testator  fixed  the  price  that  his 
surviving  partners  should  pay  for  the  good  will ;  and,  in  tne  absence  of 
bad  faith,  fraud,  or  collusion,  the  remaindermen  cannot  complain  that 
the  executors  sold  on  the  terms  he  prescribed.  The  argument  that 
on  this  construction  the  business  might  be  very  profitable  at  the  outset, 
and  yet,  after  the  life  tenant  realizes  many  times  the  interest  on  the 
principal  invested,  it  might  fail,  resulting  m  a  loss  to  the  remainder- 
men, is  answered  by  the  authority  of  the  testator  to  invest  in  the  part- 
nership business,  which  necessarily  subjected  the  investment  to  the 
hazards  of  a  business  venture.    The  risk  of  loss  of  principal  sheds  no 


Digitized  by 


Google 


868  107  NOW  xoBK  SDFPLBMBin:  (Sup.  Ct. 

•nd  Itt  New  Tork  State  Reporter 

light  on  the  question  presented  for  decision,  which  is:  Did  the  ex- 
ecutors exact  the  agreement,  and  did  the  surviving  partners  agree  to 
pay  the  40  per  cent,  of  the  profits  as  part  consideration  for  the  good 
will?  The  agreement  negatives  any  such  inference,  and  the  evidence 
does  not  impeach  it.  It  shows  the  ordinary  agreement  for  interest  oa 
capital  invested  as  distinguished  from  loaned  and  for  a  show  of  prof- 
its in  proportion  to  the  amount  of  capital  contributed. 

The  learned  counsel  for  the  appellant  contends  that  the  life  tenant, 
who  in  the  first  instance  receives  all  of  the  income,  is  incompetent  to 
act  as  trustee.  If  tiiis  were  so,  its  effect  upon  the  decision  under  re- 
view is  not  stated.  Assuming  the  trustee  to  be  incompetent  as  claimed, 
that  would  not  invalidate  the  trust.  There  has  been  no  motion  to  re- 
move the  trustee,  or  to  have  a  substituted  trustee  appointed.  If  the 
theory  be  that  it  renders  the  agfreement  with  the  surviving  partners 
void,  we  are  unable  to  agree  with  that  view.  In  any.  event,  the  other 
executor  was  competent  to  make  the  agreement,  and  the  mere  fact 
that  the  life  tenant  joined  in  it  would  not  invalidate  it  Moreover,  the 
testator  expressly  authorized  her  to  act  in  the  premises.  With  knowl- 
edge that  she  mi|;^ht  have  an  interest  adverse  to  that  of  the  remainder- 
men, he  vested  discretion  in  her  to  act  with  her  coexecutor ;  and,  until 
enjoined  or  removed,  she  is  competent  to  act.  It  may  well  be  that  he 
lixed  the  prices  to  be  charged  the  surviving  partner  for  the  good  will, 
in  order  that  she  might  have  no  interest  adverse  to  the  interests  of  the 
remaindermen.  She  is  not  trustee  and  beneficiary  of  the  same  inter- 
est. She,  with  her  coexecutor,  held  the  legal  title  to  the  $75,000,  the 
same  as  to  the  rest  of  the  estate,  in  trust  to  invest  and  preserve  for  the 
remaindermen.  Income  while  in  the  hands  of  her  coexecutor  would  be 
held  in  trust  for  her,  but  upon  reaching  her  hands  from  any  source 
the  trust  with  .respect  thereto  ceased,  and  it  became  her  individual 
property,  subject  only  to  the  obligation  to  apply  it  in  part  toward  the 
support  of  her  daughter. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


liALLT  V.  NEW  TORK  0E3NT.  &  H.  R.  B.  CO. 
(Supreme  Oonrt,  Appellate  DlvlBion,  Second  Department.    December  2S,  1907.) 

1.  QciETiNQ  TITIJ&— Pbocbedihgs— Statk  Patent  ab  Cloud. 

Though,  where  evidence  dehors  letters  patent  for  land  is  required  to 
show  the  Invalidity  thereof,  the  patent  can  be  avoided  only  by  a  direct 
proceeding  by  the  state  to  review  the  action  of  tiie  OMnmlssloners  of  the 
Land  OfBce,  or  by  action  In  eqnlty  to  vacate  the  patent,  yet  an  Individual 
may  bring  an  action  In  equity  to  remove  from  ber  title  a  cloud  consist- 
ing of  a  patent  from  the  state. 

2.  Sahe. 

Code  OIv.  Proc.  {  1957,  empowering  the  Attorney  General  to  bring  ae- 
tiona  to  vacate  or  annul  letters  patent  granted  by  the  state,  is  not  prohib- 
itive of  an  action  by  an  Individual  to  remove,  as  a  dond  (m  ber  title,  a 
patent  from  the  state. 

8.  Same. 

A  patent  to  lands  obtained  from  the  state  may  create  a  doud  on  the 
title  to  the  land. 
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4.  Saicb— Pbooeediros— Nbcessabt  Pabtiks— Patertek. 

In  an  action  to  remove  from  the  title  to  land  a  cloud  consisting  <tf  a 
patent  issued  by  the  state,  the  patentee  Is  a  necessary  party  defendant. 

6.  Sakk— Action  in  Pbbsonam. 

An  action  to  remove  a  cloud  from  the  title  to  land  Is  an  action  in  per- 
sonam. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Lavinia  Lally  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG.  P.  J.,  and  JENKS,  HOOKER, 
WOODWARD,  and  GAYNOR,  JJ. 

Lavinia  Lally,  for  appellant. 

Alexander  S.  Lyman  (Thomas  Emery,  on  the  brief),  for  respondent. 

JENKS,  J.  The  plaintiff  appeals  from  a  judgment  dismissing  her 
complaint  at  the  opening  of  the  trial  at  Special  Term.  Both  parties 
concede  that  the  action  is  in  equity  to  remove  a  cloud  upon  the  plain- 
tiff's title.  The  question  turns  upon  the  extent  and  the  validity  of 
certain  letters  patent  from  the  people  of  the  state.  The  learned  court 
dismissed  the  complaint,  upon  the  ground  that  the  court  did  not  have 
jurisdiction,  that  such  a  grant  could  only  be  attacked  by  a  suit  brought 
directly  by  the  sovereign,  either  by  tide  people  themselves  through 
the  Attorney  General  to  set  aside  the  entire  grant,  or,  where  it  affects 
a  private  individual,  as  in  this  case,  by  the  people  on  the  relation  of 
the  owner  to  set  aside  the  grant.  '  My  discussion  is  limited  to  the 
question  whether  an  action  of  this  nature  lies. 

It  is  well  settled  that,  where  evidence  dehors  the  patent  is  required 
to  show  the  invalidity  thereof,  the  patent  can  be  avoided  "only  in  a 
direct  proceeding  to  review  the  action  of  the  commissioners,  or  by 
action  in  equity  to  vacate  the  patent."  Blakslee  Mfg.  Co.  v.  Blaks- 
lee's  Sons  Iron  Works,  129  N.  Y,  155,  29  N.  E.  2,  and  authorities 
cited.  But  I  think  that  this  rule  does  not  prohibit  an  action  by  an 
individual  to  remove  a  cloud  on  his  title.  The  distinction  is  clearly 
shown  by  Stephen  J.  Field,  C.  J.,  in  Biddle  Boggs  v,  Merced  Mining 
Co.,  14  Cal.  279,  and  especially  at  pages  363,  364,  and  365.  The 
learned  judge  first  says : 

"The  proceeding  by  bill  in  equity,  wblcb  an  individual  is  allowed  to  take, 
to  set  aside  a  patent,  or  control  its  operation.  Is  in  the  nature  of  a  bill  to  quiet 
title — ^to  determine  an  estate  held  adversely  to  him — to  remove  what  would 
otJierwise  be  a  cloud  upon  his  own  title,  or  Is  In  the  nature  of  a  blU  to  en- 
force a  transfer  of  the  Interest  from  the  patentee,  on  tb^  ground  that  the 
latter  lias,  by  mistake  or  fraud,  acquired  a  title  In  his  own  name,  which  he 
should  In  equity  hold  for  the  benefit  of  the  ccnnplalnant  The  individual  com- 
plainant must,  therefore,  possess  a  title  superior  to  that  of  his  adversary, 
and,  of  course,  to  that  of  the  government  through  whom  his  adversary  claims, 
or  be  must  possesB  equities  which  will  control  tlie  title  in  his  adversary's 
name." 

After  discussion  of  Gaines  v.  Nicholson,  9  How.  (U.  S.)  364,  13 
L.  Ed.  172,  the  learned  judge  proceeds: 

"Here  the  trustees  asserted  a  title,  which  upon  ttieir  allegation  was  superior 
to  that  of  tiie  government  at  the  time  the  patent  Issued,  and,  though  tlie  suit 
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is  stated  In  tbe  opinion  of  the  conrt  to  be  to  set  aside  and  annul  tbs  patoit. 
It  was,  In  fact,  as  appears  from  tbe  pleadings  and  Jnd^umt;  only  to  stay  pro- 
ceedings at  law  and  remove  the  cloud  upon  the  title.  In  that  particular  case 
tbe  effect  of  the  suit,  had  tbe  decree  been  sustained,  would  have  been  tbe 
same  upon  the  rights  of  the  patentees  aa  if  It  had  been  brought  to  annul  tbe 
patent  absolutely.  But  in  many  cases  the  effect  would  be  very  dlffer^it 
A  decree  annulling  a  patent  destroys  It  absolutely.  A  decree  setting  aside  or 
restricting  Its  operation  to  the  premises  in  controversy  still  leaves  It  mi' 
impaired  in  other  respects.  To  annul  a  patent  absolutely,  proceedings  can 
on^  be  taken  by  the  government,  or  some  Individual  in  its  name,  and  that  by 
scire  facias,  or  by  bill,  or  Information.  Individuals  can  maintain  no  pro- 
ceedings to  that  effect;  the  question  being  one  exclusively  between  tbe  sover- 
eignty issuing  tbe  patent  and  tbe  patentee." 

See,  too,  Peabody  Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.  (C.  C.)  106 
Fed,  241 ;  Duluth  &  Iron  Range  R.  R.  Co.  v.  Roy,  173  U.  S.  587, 
19  Sup.  Ct.  549,  43  L.  Ed.  820;  Van  Wyck  v.  Knevals,  106  U.  S. 
370,  1  Sup.  Ct.  336,  27  L.  Ed.  201. 

I  think  that  section  1957  of  the  Code  of  Civil  Procedure  refers  to 
actions  to  vacate  and  to  annul,  and  is  not  prohibitive  of  this  action. 
Such  an  instrument  as  is  described  in  the  complaint  may  be  said  to 
create  a  cloud  upon  title.  Van  Wyck  v.  Knevals,  supra.  This  de- 
fendant is  certainly  a  necessary  party.  Sanders  v.  Saxton,  182  N.  Y. 
477,  75  N.  E.  529,  1  L.  R.  R.  A.  (N.  S.)  727,  108  Am.  St.  Rep.  826. 

The  question  of  any  defect  of  parties  defendant  is  not  raised  on 
this  appeal.  Whether  there  is  sudi  a  defect  in  this  action  which  is 
in  personam  (Hart  v.  Sansom,  110  U.  S.  151-154,  3  Sup.  Ct.  586, 
28  L.  Ed.  101;  Pomeroy's  Eq.  Jurisprudence,  5  [1  Pom.  Eq.  Rem.] 
§  12),  needs  not  now  to  be  considered. 

I  recommend  that  the  judgment  be  reversed  afid  a  new  trial  be 
crranted,  costs  to  abide  the  final  award  of  costs.  All  concur,  except 
HIRSCHBERG,  P.  J.,  not  voting. 


/56  Misc.  Rep.  612.) 

DANA  T.  THAW  et  a!, 

(Supreme  Court,  Appellate  Term.    December  20,  1907.) 

JuDOMKNT— Vacating  Defatjit. 

Vacating  a  Judgment  after  default  and  Inquest  should  not  be  as  a 
matter  of  course,  but  only  on  paj)er8  showing  not  only  a  reasonablt 
excuse  for  defendants'  neglect,  but  facts  constituting  a  deCenae. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  80,  Judgment,  H  250, 
251.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Charles  L.  Dana  against  Mary  C.  Thaw  and  another. 
From  an  order  granting  defendants'  motion  to  vacate  a  judgment  en- 
tered on  an  inquest  after  default,  plaintiff  appeals.  Reversed,  and 
motion  denied. 

Argued  before  GILDERSLEEVE,  P.  J^  and' McCAIX  and 
FORD,  JJ. 

Adam  Frank,  for  appellant 
Hartridge  &  Peabody,  for  respondents. 
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FORD/  J.  Plaintiff  appeals  from  an  order  vacating  a  judgment 
against  defendants,  rendered  upon  default  and  after  inquest  taken. 
The  moving  papers  show  facts  upon  which  the  court  might  easily 
have  excused  the  default.  They  also  contain  an  affidavit  of  merits 
and  a  verified  answer.  But  they  do  not  shed  a  ray  of  light  upon  what 
defense  the  defendants  have.  This  omission  is  the  more  significant  in 
view  of  the  sworn  statement,  of  defendants'  counsel  that  he  believes 
they  have  a  good  and  substantial  defense  upon  the  merits  "from  his 
own  personal  knowledge  of  the  facts  in  the  case."  Those  are  the 
facts  which  he  should  have  laid  before  the  court,  to  enable  it  to  pass 
upon  their  value  as  defensive  material. 

On  the  inquest  plaintiflf's  case  in  detail  was  spread  upon  the  rec- 
ord in  the  testimony  given  by  the  plaintiff  and  his  principal  witness. 
The  court,  should  have  insisted  upon  getting  at  least  an  intelligent  idea 
as  to  how  defendants  proposed  to  meet  that  testimony  before  vacating 
the  judgment.  Upon  an  appeal  to  the  Appellate  Division  of  this  de- 
partment from  an  order  vacating  a  judgment  taken  after  default  and 
inquest,  as  was  the  judgment  here,  Mr.  Justice  Clarke,  writihg  for 
the  court,  says: 

"Parties  seeking  to  be  rellered  from  their  defaults  must  show  a.  reasonable 
excuse  for  their  neglect  and  must  establish  a  meritorious  case  before  they  are 
entitled  to  the  favor  of  the  court"  Clews  et  al.  v.  Peper,  112  App.  Div.  430, 
88  N.  T.  Snpp.  404. 

So  in  Butterick  Publishing  Co.  v.  King,  16  App.  Div.  403,  44  N.  Y. 
5upp.  60,  Mr.  Justice  Ingraham  says : 

"They  [the  defendants]  say  that  they  then  discovered  a  defense;  but,  to 
entitle  tbem  to  set  aside  the  Judgment  under  such  circumstances,  it  Is  only 
fair  that  they  should  frankly  disclose  to  the  court  the  facts  upon  which  the 
defense  is  founded,  so  that  it  can  be  seen  whether  or  not  there  is  a  sub- 
stantial defense  upon  the  merits.  In  this  case,  both  in  the  affidavits  upon 
which  the  motion  was  made  and  In  the  proposed  answer,  the  defmdants  care- 
fully avoid  stating  the  facts  which  would  enable  the  court  to  determine  wbetb 
er  or  not  they  have  a  valid  defense  upon  the  merits." 

The  same  rule  was  emphatically  laid  down  in  an  opinion  by  the 
late  Presiding  Justice  Van  Brunt  as  follows: 

"We  think  that  the  learned  counsel  for  the  appellant  Is  entirely  mistaken 
in  supposing  that  the  doctrine  has  ever  been  established  that  when  an  af- 
fidavit of  merits  is  presented,  and  there  are  no  suspicious  circumstances  con- 
nected with  the  application,  a  default  will  necessarily  be  opened.  Although 
decisions  to  that  effect  may  be  found,  yet  still  the  practice  of  the  court  has 
been  against  so  loose  a  procedure  as  this;  and  the  applicant  must  not  only 
show  a  reasonable  ground  for  opening  the  default,  but  the  burden  Is  upon 
him  to  establish  his  good  faith  otherwise  than  simply  by  an  affidavit  of 
merits."    Deane  v.  Iioucks,  68  Hun,  556,  12  N.  Y.  Supp.  903. 

In  the  case  of  Davis  v.  Solomon,  25  Misc.  Rep.  695,  56  N.  Y.  Supp. 
80,  this  court  unanimously  reversed  an  order  vacating  a  judgment  tak- 
en by  default  for  failure  to  answer  ready  upon  the  call  of  the  calendar. 
Mr.  Justice  Gildersleeve  in  his  prevailing  opinion  says: 

"It  Is  true  that  the  granting  of  an  order  opening  a  default  is  within  the 
discretion  of  the  court  below,  and  cannot  be  reviewed  by  this  court,  unless 
there  has  been  a  gross  abuse  of  such  discretion.  See  Lawrence  v.  Farley,  73 
N.  Y.  187 ;  De  Ijlamosas  v.  De  Llamoeas,  82  N.  Y.  619.  It  is,  however,  the 
duty  of  this  court  to  examine  the  papers  upon  which  the  application  was 
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based,  for  the  purpose  of  seeins  whether  the  legal  fonndatloii  has  been 
laid  for  the  order  opening  the  default  If  the  affidavits  are  not  found  to  be 
sufficient  to  bring  the  case  within  the  law  authorizing  the  application.  It 
is  clearly  the  province  of  this  court  to  reverse  the  decision  of  the  court 
below.    See  Bumell  ▼.  Ooles,  23  Misc.  Rep.  616,  62  N.  Y.  Sapp.  200." 

That  the  practice  of  opening  defaults  as  a  matter  of  course  has 
grown  up  is  no  excuse  for  its  continuance,  but  rather  accentuates  the 
necessity  for  its  condemnation. 

The  order  should  be  reversed,  with  costs,  and  the  motion  to  open  the 
default  denied,  with  $10  costs,  with  leave  to  renew  on  proper  papers. 
All  concur. 


FENSTEB  T.  BASS. 
(Supreme  Cktnrt,  Appellate  Term.   December  20, 190T.) 

1.  Masibb  and  Sebtart— Disohabgk  ot  Sebtakt. 

Testimony  of  plaintiff  that  be  told  defendant's  foreman  that  he  felt 
bad  and  wanted  to  go  home,  and  that  the  foreman  said  to  Mm,  "Ton  don't 
need  to  come  to-morrow;  they  are  going  to  move;"  whereupon  plaintiff 
left,  and  did  not  return  to  work,  shows,  not  a  discharge,  but  that  plain- 
tiff left  voluntarily. 

[Ed.  Note. — For  cases  In  point,  see  Oent  Dig.  vol.  84,  Master  and  Serv- 
ant, f  49.] 

2.  Sauk— Waobs— Abakdorioert  of  Buplotmknt. 

One  employed  at  a  certain  amount  per  week,  with  a  provision  that  from 
his  wages  $2  per  wedc  should  be  retained  as  a  guaranty  that  he  would 
not  leave  during  the  busy  season,  by  leaving  without  the  master's  consent. 
In  the  middle  of  a  week,  and  during  the  busy  season,  forfeits  both  the 
amount  retained  and  his  wages  for  the  part  of  the  weiek  he  worked. 

[E}d.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant. 8f  94-06.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Joseph  Fenster  against  Joseph  Bass.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALI*  and 
FORD,  JJ. 

Louis  Boehm,  for  appellant. 
Isidor  Wels,  for  respondent. 

FORD,  J.  Plaintiff  (respondent)  sued  for  breach  of  contract  of  em- 
ployment, alleging  that  he  was  to  receive  $24  a  week  from  September 
to  Thanksgiving  Day,  1906,  and  from  that  to  May  15,  1907,  $22  a 
week.  He  testified  that  at  the  end  of  November  his  employer,  the 
defendant  (appellant),  arbitrarily  reduced  his  wages  to  $15  a  week, 
which  were  paid  to  him  tmtil  itie  termination  of  the  employment  on 
Friday,  January  19,  1907,  except  that  under  the  new  arrangement  de- 
fendant deducted  $3  weekly  for  seven  weeks  from  his  salary,  and  did 
not  pay  him  for  the  4^  days  which  he  worked  in  the  final  week. 

As  to  the  circumstances  of  his  leaving  defendant's  employment,  he 
testified  that  on  a  Friday,  at  noon,  he  went  to  the  foreman  and  ttrfd 
him  that  he  (plaintiff)  felt  bad  and  wanted  to  go  home,  and  that  the 
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foreman  said  to  him:  "You  don't  need  to  come  to-morrow;  they  are 
going  to  move."  It  appears  that  thereupon  plaintiff  left  and  did  not 
return  to  work.  Assuming  that  the  foreman  had  the  authority  to 
discharge  plaintiff,  what  is  there  in  this  conversation  from  which  a 
discharge  can  be  spelled  out?  Does  it  not  rather  show  that  plaintiff 
left  voluntarily?  The  defendant  testified  that,  in  his  business,  the 
busy  seaspn  ends  December  Ist,  at  which  date  the  dull  season  com- 
mences and  continues  to  January  15th,  when  the  busy  season  starts 
up  again.  He  says  he  hired  plamtiff  until  December  1st  only  at  $24 
a  week.  At  that  date  he  had  a  talk  with  plaintiff,  and  agreed  to  keep 
him  on  during  the  slack  season  at  $15  a  week,  but  would  pay  him  $22 
a  week  after  the  busy  season  began  on  January  15th;  furthermore, 
that  the  defendant  was  to  keep  back  $2  a  week  of  plaintiff's  wages  as 
a  guaranty  that  he  would  not  leave  during  the  busy  season.  To  this 
new  arrangement,  as  he  testified,  plaintiff  agreed,  and  worked  under 
it  until  January  19,  1907,  when  he  voluntarily  left  the  employment 
without  &ie  knowledge  or  consent  of  tiie  defendant. 

The  trial  justice  expressly  found  against  the  plaintiff  on  his  ver- 
sion of  the  terms  of  the  contract  of  employment,  but  gave  judgment  in 
his  favor  for  $14,  the  amount  of  the  moneys  withheld  by  the  defend- 
ant, and  also  for  $14.50,  wages  for  the  4^^  days  worked  in  tfie  last 
week — A  total  of  $28.50.  Since  the  testimony  shows  that  plaintiff  was 
not  discharged,  but  left  without  defendant's  consent,  he  forfeited  both 
the  amount  withheld  and  his  wages  for  the  4%  days.  26  Cyc.  1042 ; 
Seabum  v.  Zachmann,  99  App.  Div.  218,  90  N.  Y.  Supp.  1005 ;  Eden  v. 
Silberbeig,  89  App.  Div.  259,  85  N.  Y.  Supp.  781.  There  is  enough 
in  the  testimony  to  show  that  defendant  was  damaged  by  plaintiff's 
leaving  when  he  did,  just  at  the  beginning  of  the  busy  season,  after 
having  earned  $16  a  week  during  the  preceding  slack  season,  during 
which,  as  defendant  testified,  plaintifrs  services  were  not  actually 
worth  more  than  $3  or  $4  a  week. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event    All  concur. 


TANKINS  v.  BBBGBR. 
(Supreme  Ooart,  Appellate  Term.    December  20,  1907.) 

1.  Tboveb  ard  Convebsior— Bvidknob— Sufhoikhct. 

In  an  action  for  conversion,  evidence  as  to  plaintUTs  ownership  -  and 
posaesalon  held  Insoffldent  to  support  a  Judgment  in  bis  favor. 

2.  APFXAlr— BXVnCW— QUKBTIOItS  OF  Faot. 

To  sustain  a  Judgment  for  plaintiff  on  conflicting  evidence,  the  record  of 
tbe  trial  must  sbow  with  a  reasonable  degree  of  certainty  that  he  Is  en- 
titled to  the  Judgment  rendered. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth' 
District 

Action  by  Charles  Tankins  against  Bernard  Berger  for  conversion. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed  and  re- 
manded. 
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Argued    before    GILDERSLEEVE,    P.   J.,   and    McCALL  and 
FORD,  JJ. 

Bernard  Breitbart,  for  appellant 
H.  &  J.  J.  Lesser,  for  respondent. 

FORD,  J.  Plaintiflf  (respondent)  recovered  a  judgment  against 
the  defendant  (appellant)  for  conversion  of  a  stock  of  groceries.  Plain- 
tiff's principal  witness,  a  Mrs.  Zechnowitz,  testified  that  she  knew  Sam 
Lubosky  for  a  year  and  a  half ;  that  he  had  a  grocery  store  at  318-32fl 
East  Eighth  street;  that  she  was  in  the  grocery  business  herself; 
that  she  had  sold  him  grocery  goods ;  that  on  Mardi  14,  1907,  he  owed 
her  $250 ;  and  that  on  that  day,  in  payment  of  the  bill  and  for  $100  fa 
cash  paid  by  her  to  him,  he  gave  her  a  bill  of  sale  of  the  stock  of  goods 
and  fixtures  in  the  store.  She  says  that  on  the  same  day  she  g^ve  a 
bill  of  sale  of  the  same  goods  and  fixtures  to  the  plaintiff  in  considera- 
tion of  $250,  which  plaintiff  was  to  pay  later.  It  is  well  to  note  here 
that,  while  the  minutes  have  the  name  of  the  vendor  as  "S.  Lubosky," 
the  bill  of  sale  itself  has  his  name  typewritten  in  the  body  of  the  instru- 
ment as  "Dobruskin."  The  signature  bears  some  resemblance  to  the 
typewritten  name,  but  clearly  ends  in  "skin,"  not  "sky."  Mrs.  Zechno- 
witz testified,  further,  that  she  took  possession  of  the  store;  but  it 
appears  from  her  whole  testimony  that,  while  she  was  always  there 
after  the  bill  of  sale,  she  did  not  sell  goods  nor  assume  its  manage- 
ment. She  swears  that  Sam  Lubosky  was  a  young  man  with  black 
hair,  and  that  she  had  seen  another  man  in  tiie  store  named  Jacob 
Lubosky,  whom  she  had  known  for  six  or  seven  months,  and  who 
was  "reddish — &  young  man."  The  plaintiff  corroborates  Mrs.  Zedi- 
nowitz  as  to  the  bill  of  sale  from  her  to  him.  He  testifies  on  direct  ex- 
amination, manifestly  led  by  his  counsel,  that  he  was  in  possession  of 
the  store  and  its  contents;  but  on  cross-examination  he  contradicts 
himself,  and  says  that  he  never  got  possession  of  the  store,  but  "was 
supposed  to  come  in  a  month  later."  He  insists,  however,  that  he  went 
to  tide  store  every  day  to  see  what  was  bought  and  sold,  but  did  not 
sell  goods.  He  did  not  keep  the  store  open,  but  "they  did."  Asked 
whom  he  meant  by  "they,"  he  answered  tihat  he  meant  Lubosky.  He 
saw  only  one  Lubosky  in  the  store. 

Defendant  testifies  that  his  business  was  buying  stores ;  that  he  knew 
Jacob  Lubosky  owned  the  store  at  318-320  E^st  Eighth  street;  that 
he  (Lubosky)  lived  there  with  his  family,  and  had  purchased  goods 
from  the  defendant;  that  he  never  saw  Sam  Lubosky  there,  and  did 
not  know  him ;  that  the  name  "Jacob  Lubosky"  was  on  the  windows  of 
the  store ;  and  that  Jacob  Lubosky  was  "a  black  fellow."  He  produced 
a  bill  of  sale,  signed  "Jacob  Lubosky,"  dated  March  30,  1907,  purport- 
ing to  grant  and  convey  to  the  defendant  the  very  same  goods  and  fix- 
tures described  in  the  bill  of  sale  purporting  to  be  signed  by  Sam  Do- 
bruskin, dated  March  14,  1907,  under  which  the  plaintiff  claims  title. 
Defendant  testifies  that  he  paid  $475  in  cash  to  Jacob  Lubosky  for  the 
contents  of  the  store.  Defendant's  testimony  was  corroborated  by  sev- 
eral witnesses,  three  of  whom  describe  Jacob  Lubosky  as  a  "blade" 
or  "dark"  man,  and  one  of  whom  testifies  that  the  store  had  been  ad- 
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vertised  for  sale  in  the  Jewish  papers  by  Jacob  L,ubosky.  Defendant's 
removal  of  the  goods  under  his  bill  of  sale  from  J.  "Lubosky,"  or  "Do- 
bruskin,"  as  it  appears  in  that  instnunent  itself,  constitutes  tfie  alleged 
conversion  for  which  the  suit  is  brought. 

A  judmient  in  conversion,  based  upon  such  a  record,  cannot  be  sus- 
tained. The  proof  offered  by  the  plaintiff  as  to  the  ownership  and  pos- 
session of  the  property  alleged  to  have  been  converted  is  hazy  and  con- 
tradictory. The  maker  of  the  bill  of  sale  to  plaintiff's  vendor  is  not 
sufficiently  identified.  The  weight  of  evidence  is  apparently  with  the 
defendant,  although  his  defense  is  far  from  satisfactory.  The  entire 
record  is  a  mass  of  contradictions,  ambiguities,  and  inconsistencies. 
The  burden  is  upon  the  plaintiff  to  send  to  this  court  a  record  of  the 
trial  from  which  it  can  be  determined  at  least  with  a  reasonable  degree 
of  certainty  that  he  is  entitled  to  the  judgment  in  his  favor.  O'Connall 
V.  Thompson-Starrett  Co.,  72  App.  Div.  47,  76  N.  Y.  Supp.  396. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


CARPENTEK  V.  PIRNB5R. 
(Sapreme  Court,  Appellate  Term.    Deconber  20,  1907.) 

1.  COUBTB— MxraiOIPAI,    OOIJllT— TnOC    FOR    RENDKRIHG    JUDQICKNT— JUMSDIO- 

TION. 

In  the  absence  of  any  valid  consent  of  the  parties  extending  the  time 
of  court  In  which  to  render  judgment,  a  judgment  rendered  July  17,  1907, 
In  a  case  tried  May  10,  1907,  Is  void  under  Municipal  Court  Act,  Laws 
1902,  p.  1557,  c.  680,  f  230,  which  provides  that  the  court  must  render 
jud^ent  wltbln  14  days  from  the  time  the  case  Is  submitted  to  it 

2.  Baik. 

Under  Municipal  Court  Act,  Laws  1902,  p.  1587,  c.  B80,  8  230,  which 
provides  that,  unless  the  parties  consent  otherwise,  the  court  must  ren- 
der judgment  within  14  days  from  the  time  the  case  is  submitted  to  It,  a 
'judgment  should  have  been  rendered  on  May  31,  1907.  On  that  day  the 
justice,  wishing  more  time,  was  asked  by  defendant's  attorney  how  mnch 
time  be  would  require,  and  replied  that  another  week  would  be  sufficient. 
The  attorney  said,  "You  may  have  a  week,  and  all  summer  if  you  want  It." 
No  -written  stipulation  by  defendant  extending  the  justice's  time  appears 
In  the  record.  An  entry  appears  In  the  attorney's  record  to  the  effect 
that  the  justice's  time  was  extended  a  week.  Judgment  was  rendered  on 
July  19,  1907.  Held,  that  the  court  had  lost  its  jurisdiction,  since  at 
most  the  time  was  extended  but  one  week;  the  words,  "and  all  stunmer 
if  you  want  It,"  indicating  tliat,  if  the  justice  desired  more  than  one  week, 
be  should  again  apply  for  additional  time. 

&  Bake— PsESTTHPTiONS  as  to  Jttbisdiotion. 

The  Municipal  Court  being  a  court  of  limited  Jurisdiction,  Its  Jnrlsdio- 
tlon  will  not  be  presumed ;  but  all  the  facts  essential  thereto  must  appear 
In  the  record. 

[E}d.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  13,  Courts,  {  142.] 

4L  Stipulations— -Oral  Stipulations  in  Opbr  Court. 

An  oral  stipulation,  made  in  open  court  and  entered  in  the  minutes, 
will  be  enforced. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  roL  4X  Stipulations,  8 
14.] 
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5.  Sake— Rtn,E8  of  Pbactice. 

By  the  express  proTislonB  of  rale  11  of  tbe  general  rales  of  pracUoe;, 
oral  agreements  between  parties  or  their  attorneys  cannot  be  enforced. 

[Ed.  Note. — For  cases  In  point,  see  Gent.  Dig.  toI.  44,  StlpolatloDS,  if 
6-13.] 

6.  GoxTBTS— MuniaiPAi.  Ooubt— Rttlbb— E^tenbion  or  Tna  vox  Bxhdbbih» 

JlTDOUBRT. 

Rule  17  of  the  Municipal  Court,  which  provides  that  "a  atipnlatlon  to 
extend  the  time  of  the  court  within  which  to  render  judgment  or  make 
a  decision  may  be  entered  Into  between  parties  or  their  attorneys  on  tb» 
record  in  the  minutes  of  the  trial  or  in  a  written  stipulation  signed  tx> 
that  effect,"  contemplates  the  making  of  a  record  or  the  filing  of  a  written 
stipulation  in  order  to  enable  the  court  to  retain  jurisdiction  to  raider 
judgment  after  the  expiration  of  tbe  statutory  tima 

7.  Saioe. 

SnCb  a  rule  is  as  binding  upon  the  court  as  upon  tbe  parties  or  their 
attorneys. 

[Ed.  Note. — ^Tor  cases  in  point,  see  Gent  Dig.  toL  18,  Courts^  i  294.) 
Ford,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  Achilles  Carpenter  against  Frank  W.  Pimer.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  comfdaint 
dismissed.  i 

See  102  N.  Y.  Supp.  461. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Charles  W.  Culver,  for  appellant. 

Wheeler,  Cortis  &  Haight  (H.  M.  Hewitt,  of  counsel),  for  re- 
spondent. 

GILDERSLEEVE,  P.  J.  This  is  an  appeal  by  the  defendant  from 
a  judgment  rendered  in  favor  of  the  plaintiff,  and  one  of  the  points 
raised  by  the  defendant  is  that  the  court  below  lost  jurisdiction  of 
the  case  by  failure  to  render  judgment  within  the  statutory  time.  Sec- 
tion 230,  Municipal  Court  Act  (Laws  1902,  p.  1657,  c.  680).  It  is 
undisputed  that  the  case  was  tried  on  May  10,  1907,  and  judgment 
was  not  rendered  until  July  19,  1907.  In  the  absence  of  any  valid 
consent  of  the  parties  extending  the  time  of  the  court  in  which  to 
render  judgment,  such  a  delay  would  render  the  judgment  void.  La- 
mura  v.  Haggerty,  30  Misc.  Rep.  745,  62  N.  Y.  Supp.  1084;  Van 
Valis  V.  Charcona,  40  Misc.  Rep.  226,  81  N.  Y.  Supp.  630;  A.  M. 
Eisenberg  &  Co.  v.  Janzlik  (Sup.)  92  N.  Y.  Supp.  247. 

The  respondent  seeks  to  uphold  the  judgment  upon  the  following- 
facts:  At  the  conclusion  of  the  trial  the  justice  reserved  his  deci- 
sion and  asked  for  briefs  to  be  submitted  by  May  17th,  which  was 
done.  The  time  (14  days)  in  which  to  render  judgment  would  there- 
fore have  expired  on  May  31,  1907.  On  that  day  the  justice  called 
up  the  defendant's  attorney  by  telephone  and  asked  for  an  extension 
of  time  in  which  to  decide  the  case.  The  defendant's  attorney  asked 
how  much  time  the  justice  desired,  and  was  told  a  week  would  be 
sufficient,  whereupon  the  defendant's  attorney  said:  "You  may  have 
a  week,  and  all  summer  if  you  want  it."    The  plaintiff's  attorney  con- 
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rented  in  writing  to  extend  the  justice's  time  until  August  1,  1907. 
The  attorney  who  thus  verbally  on  May  31st  consented  to  the  justice 
having  more  time  died  on  June  9,  1907,  and  the  defendant's  present 
attorney  urges  that  the  court  obtained  no  jurisdiction  by  the  consent 
thus  given  by  the  deceased  attorney.  We  are  reluctantly  forced  to 
the  same  conclusion.  It  is  conceded  in  the  record  that  the  defend- 
ant's attorney  never  gave  any  written  stipulation  extending  the  time 
-of  the  justice  in  which  to  render  his  decision,  and  none  appears  in  the 
record.  The  son  of  the  deceased  attorney  was  a  partner  with  his 
father  when  the  case  was  tried,  and  is  now  the  attorney  of  record. 
He  swears  that  his  father  informed  him  that  the  justice's  time  had 
Iteen  extended  one  week,  and  that  in  the  record  kept  by  them  there 
appears,  in  the  handwriting  of  his  father,  an  entry  to  the  effect  that 
one  week  longer  had  been  given  the  justice.  The  actual  time  thus 
orally  given  seems  to  depend  upon  the  recollection  of  the  justice  as 
to  a  conversation  had  over  the  telephone,  and  if  such  time  was  for 
more  than  one  week  it  was  indefinite  and  uncertain.  The  addition 
of  the  words,  "and  all  summer  if  you  want  it,"  to  the  granting  of  a 
week's  time,  would  indicate  that,  if  more  than  one  week  was  desired 
by  the  justice,  he  should  evidence  that  wish  by  again  applying  for 
more  time.  At  most,  therefore,  the  time  was  extended  but  one  week, 
which  would  expire  on  June  8th,  and  the  judgment  was  not  rendered 
until  July  19th, 

There  is  another  and  more  serious  reason  for  the  reversal  of  the 
judgment.  The  Municipal  Court  is  a  court  of  limited  jurisdiction. 
Its  jurisdiction  will  not  be  presumed ;  but  all  the  facts  essential  there- 
to must  appear  in  the  record.  Tannenbaum  v.  Natchtigall,  29  Misc. 
Rep.  759,  60  N.  Y.  Supp.  474.  It  must  in  every  instance  show  au- 
thority for  its  acts.  People  ex  rel.  Jaffe  v.  Fitzpatrick,  35  Misc.  Rep. 
456,  71  N.  Y.  Supp.  191.  An  oral  stipulation,  made  in  open  court 
and  entered  in  the  minutes,. will  be  enforced.  Slaven  v.  Germain,  64 
Hun,  506,  19  N.  Y.  Supp.  492 ;  Staples  v.  Parker,  41  Barb.  648.  Oral 
agreements  between  parties  or  their  attorneys  cannot  be  enforced. 
See  rule  11,  General  Rules  of  Practice.  Rule  17  of  the  Municipal 
Court,  which  provides  as  follows:  "A  stipulation  to  extend  the  time 
of  the  court  within  which  to  render  judgment  or  make  a  decision 
may  be  entered  into  between  parties  or  their  attorneys  on  the  record 
in  the  minutes  of  the  trial  or  in  a  written  stipulation  signed  to  that 
•effect" — contemplates  the  making  of  a  record  or  the  filing  of  a  writ- 
ten stipulation  in  order  to  enable  the  court  to  retain  jurisdiction  to 
render  judgment  after  the  expiration  of  the  statutory  time.  The  rule 
is  a  wise  one,  and  is  based  upon  tfie  fact  that  a  justice  loses  jurisdic- 
tion after  the  expiration  of  the  statutory  time,  unless  continued  juris- 
diction is  conferred  upon  him  by  consent  given  in  due  form  of  law, 
and  this  rule  is  as  binding  upon  the  court  as  upon  the  parties  or  their 
attorneys.  To  hold  that  a  justice  may,  by  an  oral  agreement  between 
himself  and  one  of  the  parties,  extend  the  time  in  which  he  is  required 
by  law  to  render  a  judgment,  would  lead  to  grave  abuse  and  open 
the  door  to  fraud  and  perjury,  and  cannot  be  countenanced.  That 
this  result  is  peculiarly  unfortunate  for  the  plaintiff  in  this  case  must 
aiot  stand  in  the  way.    He  should  have  seen  to  it  that  the  jurisdiction 
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in  the  court  below  was  retained  by  written  stipulation,  signed  by  the 
parties  or  their  attorneys,  and  filed  with  the  court  or  shown  by  some 
suitable  entry  upon  the  docket. 
Judgment  reversed,  and  complaint  dismissed,  with  costs. 

McCALL,  J.,  concurs.    FORD,  J.,  dissents. 


TIETZBL  V.  TIETZEL. 
(Supreme  Court,  Appellate  DWlsion,  Second  Department    December  23,  1907.> 

JUBT— RiOHT  TO   JUBT  TBIAI/—DIVOBCB— STATDTOBT   PBOVISIONS— WAIVIB. 

Though  an  action  for  divorce  is  a  suit  In  equity,  Code  Olv.  Proc.  §  1757, 
provides  that  If  the  answer  puts  in  Issue  an  allegation  of  adultery  the 
court  must,  on  the  application  of  either  party,  inalie  an  order  directing 
the  trial  of  that  Issue  by  a  jury.  Hel4,  that  tbe  right  to  a  Jury  trial 
is  not  waived  by  consent  of  defendant  to  the  filing  of  a  note  of  issne 
for  tbe  Special  Term ;  for.  In  the  absence  of  demand  for  Jury  trial  on 
that  issue,  the  case  could  not  be  properly  noticed  for  the  Jury  Trial 
Term,  nor  placed  on  the  circuit  calendar,  and  denial  of  a  motion  to  di- 
rect the  issue  to  be  tried  by  a  Jury  la  error,  e^eclally  In  tbe  absence  of 
indication  of  any  purpose  to  improperly  delay  the  trial. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Henry  H.  H.  Tietzel  against  Viola  T,  Tietzel  for  a  divorce. 
From  an  order  denying  a  motion  to  direct  the  trial  of  the  issue  of 
adultery  to  a  jury,  defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Thomas  C.  Whitlock,  for  appellant 
Charles  M.  Stafford,  for  respondent 

WOODWARD,  J.  This  is  an  action  for  divorce.  The  charge  of 
adultery  is  contained  in  the  third  paragraph  of  the  complaint  The  an- 
swer denies  each  and  every  allegation  contained  in  that  paragraph.  The 
question  of  the  defendant's  adultery,  therefore,  was  the  only  issue  pre- 
sented by  the  pleadings.  The  defendant  noticed  the  case  for  trial  in 
the  Kings  County  Special  Term  beginning  on  the  first  Monday  of  June, 
1907.  The  plaintiff's  attorney  inadvertently  neglected  to  file  a  note  of 
issue  for  that  term  in  due  time,  whereupon  the  defendant's  attorney 
signed  the  consent  upon  which  the  court  ordered  the  clerk  to  accept 
plaintiff's  note  of  issue  and  place  the  case  upon  the  calendar.  There- 
after, and  apparently  before  the  case  was  ever  called  at  Special  Term 
for  trial,  the  defendant  in  October,  1907,  applied  to  the  court  for  an 
order  directing  that  the  issue  of  adultery  be  tried  by  a  jury.  This 
motion  was  denied,  on  the  ground  that  the  defendant,  by  noticing  the 
case  for  trial  at  Special  Term  and  thereby  consenting  that  it  be  tried 
in  that  branch  of  the  court,  had  waived  her  right  to  a  jury  trial 
under  section  1757  of  the  Code  of  Civil  Procedure. 

We  think  this  view  was  erroneous.  A  suit  for  divorce  under  our 
statute  is  a  suit  in  equity.  Lowenthal  v,  Lowenthal,  167  N,  Y,  236, 
243,  51  N.  E.  995.    In  many  divorce  suits,  where  affirmative  defenses 
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are  set  up  in  the  answer,  issues  other  than  that  of  adultery  may  be 
presented  as  to  which  the  right  of  trial  by  jury  does  not  exist.  The 
defense  of  condonation  is  an  example.  Notwithstanding  the  fact,  how- 
ever, that  an  action  for  divorce  is  an  equity  suit,  the  statute  entitles 
either  party  to  have  the  issue  of  adultery  tried  by  a  jury.  "If  the 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  must,  upon  the 
application  of  either  party,  or  it  may,  of  its  own  motion,  make  an  order 
directing  the  trial,  by  a  jury,  of  that  issue;  for  whidi  purpose  the 
questions  to  be  tried  must  be  prepared  and  settled,  as  prescribed  in  sec- 
tion 970  of  this  act."  Code  Civ.  Proc.  §  1757.  The  proper  procedure, 
as  we  imderstand  it,  in  an  action  of  this  character,  is  to  place  the  case 
upon  the  Special  Term  calendar,  and  then,  if  either  party  so  desires, 
to  make  an  application  for  a  jury  trial  under  section  1767,  whereupon 
it  becomes  the  duty  of  the  court  to  cause  the  question  of  fact  arising 
upon  the  allegation  of  denial  of  adtiltery  to  be  distinctly  and  plainly 
stated  for  trid  before  a  jury  under  section  970  of  the  Code. 

The  right  to  a  jury  trial  of  this  issue  should  not  be  deemed  to  have 
been  waived  by  noticmg  the  case  for  trial  at  Special  Term  or  consenting 
that  a  note  of  issue  be  filed  in  that  branch  of  the  court.  The  Special 
Term  is  the  proper  place  for  the  trial  of  equity  suits  generally. .  Un- 
less and  until  a  demand  had  been  made  for  a  jury  trial  of  the  issue  of 
adultery,  the  case  could  not  be  properly  noticed  for  a  Jury  Trial  Term 
or  placed  upon  the  circuit  calendar.  In  other  words,  a  divorce  suit 
has  no  place  at  circuit,  in  the  absence  of  an  order  framing  issues.  There 
is  nothing  in  the  law,  nor  in  the  practice  which  has  hitherto  prevailed, 
which  compels  either  party  to  elect,  in  advance  of  putting  the  case  on 
the  Special  Term  calendar,  whether  he  will  insist  upon  lus  right  to  a 
jury  trial  or  not.  We  have  not  been  referred  to  any  decision  holding 
that  a  party  to  a  divorce  action  has  waived  his  right  to  a  jury  trial 
by  noticing  the  case  for  Special  Term.  The  only  Court  of  Appeals 
decision  which  we  have  found  wherein  the  doctrine  of  waiver  was  ap- 
^ied  against  a  party  because  he  had  noticed  his  case  for  trial  at  Special 
Term  arose  under  a  section  of  the  Code  which  did  not  give  an  ab- 
solute or  unqualified  right  to  a  trial  by  jury  (Mackellar  v.  Rogers,  109 
N.  Y.  468,  17  N.  E.  350) ;  and  there  the  demand  for  a  trial  by  jury 
which  arose  upon  the  counterclaim  was  not  made  until  the  cause  was 
actually  reached  for  trial.  The  circumstances  there  presented  were 
so  diflferent  from  those  in  the  present  suit  that  we  do  not  regard  it  as 
controlling  authority.  There  is  nothing  to  indicate  that  the  applica- 
tion in  the  present  case  was  postponed  for  the  purpose  of  improperly 
delaying  the  plaintiff  in  the  prosecution  of  the  action ;  and  we  find  our- 
selves unable  to  concur  in  the  view  that  the  proceedings  of  the  defend- 
ant constituted  a  waiver  of  his  statutory  right  to  a  trial  by  jury. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the  mo- 
tion granted.   All  concur. 
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VANONI  V.  ALTB5R 

(Supreme  C!onrt,  Appellate  Term.    December  20,  1907.) 

Ybrdor  and  Puschaser— Deposit  or  Pbiob— Reoovebt— Etidkncb. 

A  pnrcbaser,  who  deposited  with  a  third  person  a  part  of  the  price 
pursuant  to  an  agreement  with  the  vendor  stipulating  that  the  dQwsit 
should  be  returned  on  his  being  unable  to  obtain  possession  of  the  prop- 
erty In  possession  of  a  leasee,  etc.,  cannot  recover  tl^  deposit  without  prov- 
ing his  inability  to  obtain  possession. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Leon  Vanoni  against  Mark  Alter.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Jones  Cochrane,  for  appellant. 
Leonard  A.  Snitkin,  for  respondent 

FORD,  J.  Defendant  (appellant)  is  the  depositary  of  a  sum  of 
money  for  the  alleged  conversion  of  virhich  the  plaintiff  (respondent) 
■  as  depositor  brought  this  action.  Plaintiff  agreed  to  purdiase  the 
contents  and  good  will  of  a  furnished  room  house,  which  at  the  time 
seems  to  have  been  occupied  by  the  lessor  of  the  vendors.  Tttiey 
seem  to  have  been  subtenants  and  owners  of  the  furnishings.  As 
consideration  for  the  transfer  of  the  property  to  her,  plaintiff  paid 
$500  down  and  agreed  to  place  $600  additional  to  be  paid  to  the 
vendors  on  certain  conditions.  The  deposit  was  held,  also,  subject, 
among  others,  to  the  conditions  set  out  in  this  paragraph  of  the  agree- 
ment made  between  plaintiff  and  her  vendors: 

"It  la  further  understood  and  agreed  that,  should  the  lessee  now. In  posses- 
sion of  the  premises  and  to  whom  the  parties  of  the  first  part  now  pay  the 
rent,  refuse  to  accept  the  party  of  the  second  part  [the  plaintiff]  as  the  ten- 
ant in  the  place  and  stead  of  the  parties  of  the  first  part  [the  vendors],  then 
the  sum  of  $500  to  be  returned  to  said  party  of  the  second  part,  and  the  sale 
of  said  property  canceled." 

Plaintiff  actually  deposited  only  $400  with  the  defendant,  and  has 
recovered  a  judgment  for  that  sum  as  damages,  besides  $32  costs  and 
allowances.    The  appeal  is  from  that  judgment 

Defendant  sets  up  in  his  answer  that  under  the  terms  of  the  con- 
tract "the  plaintiff  is  now  entitled  to  the  money."  Nonjoinder  of  par- 
ties defendant  is  also  properly  pleaded  by  him,  namely,  the  vendors 
of  plaintiff  who  are  the  other  parties  to  uie  contract  of  sale.  Plain- 
tiff's claim  is  that  she  was  unable  to  get  possession  of  the  house ;  but 
what  efforts  she  made  to  that  end  are  unsatisfactorily  proved.  The 
testimony  more  than  suggests  that  the  vendors,  instead  of  plaintiff, 
may  be  entitled  to  the  money.  Defendant  has  the  rig^t  to  have  the 
question  of  the  ownership  of  the  fund  on  deposit  determined  in  such 
manner  as  to  bind  all  parties  and  relieve  him  from  future  liability 
to  third  parties  who  may  have  an  interest  in  the  deposit    The  case 
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of  Bushnell  ▼.  Chautauqua  County  National  Bank,  74  N.  Y.  290,  is 
controlling. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the'  appellant  to  abide  the  event. 

McCALL,  J.,  concurs  in  result 

GILDERSLEEVE,  P.  J.  I  concur  in  the  result  It  is  not  clear 
from  the  testimony  in  the  case  that  the  plaintiff  was  refused  possession 
of  the  premises  in  question  through  the  fault  of  the  vendors  of  the 
lease.  The  right  of  the  plaintiff  to  recover  in  an  action  for  conversion 
under  the  circumstances  seems  doubtful.  At  any  rate  there  was  a 
failure  of  proof. 


PEINSTBIN  et  aL  T.  GOTTFEIED. 
(Supreme  Court,  Appellate  Term.     December  20,  1907.) 

Lardlobd  add  Tenant— BiiNT—LiABii.iTT—lRjT7BT  bt  Fibk. 

Where  a  tenaat  continued  to  bold  possession  of  the  leased  premises 
notwithstanding  the  occurrence  of  a  fire  thereon,  such  fire  was  no  de- 
fense to  his  liability  for  rent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  82,  Landlord  and 
Tmant  SS  777,  778.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District 

Action  by  Ida  Peinstein  and  another  against  Elias  Gottfried.  Prom 
a  Municipal  Court  judgment  for  defendant,  plaintiffs  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Samuel  Plumer,  for  appellants. 
Leo  Schafran,  for  respondent 

PER  CURIAM.  This  judgment  must  be  reversed.  The  record 
shows  that  there  was  a  fire  upon  the  premises  and  some  destruction 
necessarily  ensued.  Without  further  comment  upon  that  feature  than 
to  say  that  the  defendant  seemingly  was  given  to  exaggeration  of 
conditions  produced,  it  was  without  doubt  proven  that  the  tenant 
maintained  possession  and  never  left  the  premises.  He  cannot  keep 
possession  and  refuse  to  pay  rent.  He  must  give  up  one  or  the  other. 
Having  in  this  case  kept  the  possession,  he  must  respond  in  compensa- 
tion therefor,  and  there  is  nothing  in  the  lease  that  makes  this  con- 
clusion inconsistent  with  its  terms. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  aiq>ellant 
to  abide  the  event. 
107  N.Y.S.— 56 
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DOOLHT  ▼.  UNION  RX.  CO.  OF  NEW  YORK  CITT. 
(Supreme  CkMirt,  Special  Term,  New  York  County.    December  18,  1907.) 

Costs— APFKAI>-DlBMISSAIr—PBOPBIEIT  Of  AlXOWANCE. 

Where  an  appeal  was  not  dismissed  npon  notice  preylonsly  given,  Imt 
only  after  It  was  called  in  Its  regular  order  on  the  calendar,  costs  before- 
and  after  notice  of  argument  were  properly  taxed  against  appellant. 

[Ed.  Note.— For  dases  in  point,  see  Cent  Dig.  vol.  18,  Courts,  S  956.] 

Action  by  William  Dooley  against  the  Union  Railway  Company  of 
New  York  City.  Plaintiff's  appeal  from  a  judgment  of  the  Appellate 
Division  (94  N.  Y,  Supp.  635),  reversing  a  judgment  for  him  and  an 
order  denying  a  new  trial,  was  dismissed  by  the  Court  of  Appeals 
(82  N.  £.  1125),  and  he  moves  to  retax  costs.    Motion  denied. 

Fromme  Bros.,  for  the  motion. 
James  L.  Quackenbush,  opposed. 

GIEGERICH,  J.  The  appellant  seeks  by  this  motion  for  a  relaxa- 
tion of  costs  for. a  disallowance  of  the  items  before  and  after  notice  of 
argument,  which  items  were  taxed  by  the  clerk.  The  appeal  from  the 
judgment  was  dismissed  by  the  Court  of  Appeals  on  the  ground  that 
it  was  not  appealable,  and  the  appellant  insists  that  the  respondent  is 
not  entitled  to  the  said  items  "because  there  was  actually  no  argument 
of  the  appeal."  The  remittitur,  however,  states  that  the  cause  came  on 
for  argument,  and  that  after  due  deliberation  the  appeal  in  question 
was  dismissed,  with  costs,  and  the  affidavit,  used  upon  the  taxation,, 
shows  that  the  dismissal  took  place  upon  the  argument.  Since  the  ap- 
peal was  not  dismissed  upon  notice  previously  given,  but  only  after  it 
was  called  in  its  regular  order  on  the  calendar,  the  clerk  properly  taxed 
the  items  objected  to.  Winchester  v.  Jackson,  7  U.  S.  514,  2  L.  Ed. 
516,  9  Abb.  Pr.  Rep.  (N.  S.)  note  at  bottom  of  page  455.  See  Kanouse 
v.  Martin,  4  N.  Y.  Super.  Ct.  Rep.  739 ;  In  re  Wray  Drug  Co.,  9* 
App.  Div.  456,  87  N.  Y.  Supp.  676. 

Motion  denied. 


McMANN  V.  BLOOMER. 

(Supreme  Court,  Appellate  Term.    December  20,  1907.) 

L&KDLOBD  AND  TeWANT— DtlBATION  OF  TSBU— HOLDIKO  OvEB  BY  TeHAHT. 

Where  the  tenant  of  an  apartment,  on  the  expiration  of  the  lease  on 
May  1st,  left  some  of  his  furniture  there  for  about  a  week  by  permlsBioD 
of  the  Janitor,  but  no  authority  to  grant  such  permission  was  shown,  there 
was  a  holding  over,  rendering  the  tenant  liable  for  rent  for  May. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant  S  303.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 
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Action  by  Amanda  McMann  against  Harvey  N.  Bloomer.  From 
a  judgment  in  favor  of  defendant,  plaintifF  appeals.  Reversed,  and  new- 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORD,  JJ. 

Wesselman  &  Kraus,  for  appellant 
Arthur  W.  Birkins,  for  respondent 

PER  CURIAM.  If  there  had  been  a  disputed  question  of  fact  here, 
and  it  had  been  determined  in  favor  of  tfie  tenant,  we  should  not  be 
inclined  to  disturb  the  judgment;  but  there  is  no  dispute  about  th& 
facts.    The  defendant  himself  swears: 

"Q.  Where  were  the  things,  in  the  apartment  yon  occupied?  A.  Tes,  sir; 
a  few  pieces  of  fumltnre.  Q.  How  long  were  they  there  after  the  Ist?  A. 
About  four  or  five  days ;  about  12  pieces  of  fumltare,"  etc. 

It  is  true  that  he  swears  that  he  had  the  permission  to  leave  them 
from  the  janitor;  but  to  make  such  permission  available  to  the  defend- 
ant the  authority  to  grant  same  should  have  been  shown,  and  the  rec- 
ord is  silent  thereon.  We  cannot  see,  tfierefore,  but  that  under  the 
law,  which  without  dispute  must  be  accepted  as  settled,  there  was  a 
holding  over  beyond  May  1st,  and  that  the  defendant  was  answerable 
for  that  month's  rental,  but,  under  the  circumstances,  for  that  month 
only.  The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


WOLVESETON  et  al.  ▼.  ROGERS. 
(Supreme  Orart  Appellate  DIvlBlon,  Second  Department    December  28,  1907.; 

1.  Tbiai.— Takinq  Cask  raou  Jubt— Disiussai/— Skvxsai.  Plaintiffs— Gsn- 

EBAi.  Motion. 

A  general  motion  to  dismiss  an  action  by  four  plaintiffs  should  have 
been  denied,  where  a  cause  of  action  waa  shown  as  to  two. 

2.  Pabties— MisjoiRDEB— Waiveb. 

Under  the  express  terms  of  Code  Civ.  Proc.  §§  488,  498,  499,  by  not  ob- 
jecting by  answer  that  there  was  a  misjoinder  of  plaintiffs,  such  mis- 
joinder not  appearing  on  the  face  of  the  complaint  defendant  waived  the 
objection,  and  was  not  entitled  to  move  to  dismiss  the  action  on  that 
ground  on  trial. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  87,  Parties,  i  145.) 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  District 
Action  by   Byron  Wolverton   and  others  against  James  Rogers. 

From  a  judgment  for  defendant,  plaintiffs  appeal.    Reversed. 
Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  GAY- 

NOR,  RICH,  and  MILLER,  JJ. 

Benj.  Frindel,  for  appellants. 
Louis  Ehrenberg,  for  respondent 
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GAYNOR,  J.  The  action  is  for  a  brokpr's  commission  on  the  sale 
of  real  estate.  The  evidence  is  that  the  defendant  employed  two  of 
the  plaintiffs  to  sell  the  property,  that  they  brought  him  a  purchaser 
on  his  terms,  and  that  he  refused  to  make  the  contract.  Two  other 
brokers  are  joined  as  plaintiffs  because  they  assisted  the  plaintiffs  in 
getting  the  purchase,  though  not  employed  by  the  defendant.  At  the 
close  of  the  plaintiff's  evidence  a  motion  to  dismiss  the  complaint  was 
granted.  The  motion  was  not  severed  as  to  each  set  of  plaintiffs,  but 
made  generally  against  all.  It  is  now  sought  to  uphold  the  nonsuit 
on  the  ground  that  "no  interest  in  common  is  shown  in  the  plaintiffs 
against  the  defendant."  This  was  not  a  ground  on  which  to  dismiss 
the  complaint  against  all.  A  cause  of  action  was  proved  in  two  of 
them,  and  the  dismissal  was  error  in  respect  of  them.  It  was  for  the 
defendant  to  sever  his  motion.  A  complaint  cannot  be  dismissed  as 
to  all  of  the  plaintiffs  because  a  cause  of  action  has  not  been  made 
out  by  some  of  them.  A  general  motion  to  dismiss  in  such  a  case  has 
to  be  denied,  and  should  have  been  denied  in  this  case.  Simar  v. 
Canaday,  53  N.  Y.  298,  13  Am.  Rep.  623. 

Furthermore,  the  Code  of  Civil  Procedure  allows  a  demurrer  for 
a  misjoinder  of  parties  plaintiff  (section  488,  subd.  5),  which  was  not 
the  case  formerly  (Code  Proc.  1848,  §  144),  and  provides  that  unless 
the  objection  be  taken  by  demurrer  where  it  appears  on  the  face  of 
the  complaint,  or  by  answer  where  it  does  not,  it  is  deemed  to  have 
been  waived  (Code  Civ.  Proc.  §§  498,  499).-  Not  having  objected  by  an- 
swer (for  the  misjoinder  did  not  appear  on  the  face  of  the  complaint), 
the  defendant  was  not  in  a  position  to  move  to  dismiss  because  of  it 
on  the  trial. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event    All  concur,  except  HIRSCHBERO,  P.  J.,  not  voting. 


WALL  ST.  E3CCH.  BLDO.  ASSTJ  v.  NEW  YOllK  ft  W.  CONSOL.  OIL  CO. 

(Supreme  Oourt,  Special  Term,  New  Tork  County.    December  16,  1907.) 

BJXECUTION— Vaoattor— Stat  Perdino  Appeal. 

Where  a  notice  of  appeal  from  a  judgment  and  undertaking  were  not 
served  until  after  tbe  expiration  of  a  stay  granted  by  the  trial  justice, 
a  levy  on  personal  property  would  be  discharged  only  on  condition  that 
the  appellant  pay  tbe  sheriff's  and  ke^er'a  fees,  under  Code  Civ.  Proc. 

^  1311. 

Action  by  the  Wall  Street  Exchange  Building  Association  against 
the  New  York  &  Western  Consolidated  Oil  Company.  On  motion  to 
discharge  an  execution  levy  on  personal  property.  Motion  granted, 
on  condition. 

Frost  &  Nieman,  for  the  motic»i. 
Alfred  E.  Ommen,  exposed. 

GlEGERICH,  J.  As  the  time  within  which  an  execution  might 
have  been  issued  without  leave  commenced  to  run  on  the  day  on  which 
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the  judgment  Was  entered  (Aultman  &  Taylor  Co.  v.  Syme,  163  N. 
Y.  64,  57  N.  E.  168,  79  Am.  St.  Rep.  565),  the  stay  granted  by  the  trial 
justice  expired  on  the  23d,  instead  of  the  26th,  day  of  November,  1907. 
The  notice  of  appeal  and,  undertaking  were  served  upon  the  last-men- 
tioned date,  and  under  these  circumstances  the  defendant  (appellant) 
should  pay  the  sheriflf's  fees  and  keeper's  fees,  to  be  taxed,  as  a  con- 
dition to  the  granting  o'f  the  motion  to  discharge  the  levy  upon  per- 
sonal property,  pursuant  to  sectitm  1311  of  the  Code  of  Civil  Proce- 
dure. 

Motion  disposed  of  as-  indicated,  with  $10  costs  to  tiie  plaintiff  (re- 
spondent) to  abide  the  event. 


MILES  et  al.  v.  BARTON. 
(Supreme  Court,  Appellate  Term.    December  20,  1807.) 

Dakaoks— TiHB  TO  Which  Dauagks  mat  bx  Reoovebkd. 

Under  a  contract  providing  that  payments  tbereunder  should  be  at  a 
proportionate  rate  for  the  time  property  was  retained  beyond  a  specified 
period;  plaintiffs  were  only  entitled  to  recover  up  to  the  date  of  the  com- 
plaint 

[Ed.  Note. — For  caaes  In  point,  see  Cent  Dig.  vol.  15,  Damages,  {  667.1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Herbert  L.' Miles  and  another,  copartners  doing  business 
under  the  firm  name  of  Miles  Bros.,  against  James  D.  Barton.  From 
a  judgment  for  plaintiffs,  and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCAi,L,  and 
FORD,  JJ.  .        . 

Jacob  S.  Stahl,  for  appellant. 

Kneeland,  La  Fetra  &  Glaze,  for  respondents. 

PER  CURIAM.  There  is  but  one  feature  in  this  record  that  has 
bothered  us  in  affirming  the  judgment  obtained,  and  that  is  the  re- 
fusal of  the  learned  trial  justice  to  charge,  when  requested: 

"That  if  the  Jury  finds  for  the  plaintiffs  tbey  can  only  find  for  tbem  np  to 
July  lOtb,  the  date  of  the  complaint  In  this  action,  which  would  be  for  $600." 

The  refusal  to  so  instruct  the  jury  was  based  upon  the  belief  that 
the  contract  between  the  parties  called  for  these  payments  to  be  made 
in  advance,  and  as  the  due  date  had  passed  the  obligation  to  pay  had 
accrued.  It  will  be  observed  upon  the  reading  of  the  contract  that 
the  learned  court  fell  into  this  error  by  applying  the  provisions  gov- 
erning the  payment  f()r  the  Toronto  engagement,  which  states  same 
shall  be  made  in  advance;  but  the  issue  tried  in  this  case  covered  a 
period  subsequent  thereto,  and  was  for  the  retention,  rather  than  the 
use,  of  the  films,  and  the  contract  provides  in  this  regard  that  the 
payments  to  be  made,  if  any  are  chargeable,  shall  be  made  "at  a  pro- 
portionate rate  for  the  time  said  property  is  retained  beyond  said 
period."     It  will  thus  be  seen  that  there  was  no  time  antedating  the 
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verification  of  the  complaint  when,  as  the  learned  trial  justice  errone- 
ously concluded,  the  obligation  became  fixed,  and  hence  within  the 
limits  defined  by  the  pleadings,  and  consequently  the  request  made 
should  have  been  charged;  and,  as  same  materialljr  affected  the  re- 
sult, the  judgment  must  be  reversed,  and  a  new  tnal  ordered,  unless 
the  plaintiffs  agree  to  reduce  Ae  same  to  $600,  with  the  costs  obtained 
below.  As  so  modified,  the  judgment  will  then  be  affirmed,  without 
costs. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  the  plaintiffs  stipulate  to  reduce  the  judg- 
ment to  the  sum  of  $600,  with  costs  in  the  court  below,  in  which  event 
the  judgment,  as  so  modified,  is  to  be  affirmed,  without  costs  of  this 
appeal  to  either  party. 


NSW  YORK  SSIiECTRIOAIi  WORKERS'  UNION  et  al.  T.  SULLIVAN  et  al. 
{Supreme  Court,  igppellate  Dtvislon,  First  Department    December  20,  1907.) 

1.  OoBPOsAnoNB— MmiBSBSHiF  OoBPOBATiONS— MxiniiGS— NonoB. 

Where  the  by-laws  of  a  membership  corporation  contained  no  provi- 
slons  requiring  notice  of  any  of  the  meetings,  and  It  bad  not  be^i  the 
cnstom  to  send  notice  of  regular  meetings  other  than  the  annual  meeting, 
an  annual  meeting  held  at  the  regular  time  and  place  was  not  Illegal 
because  held  wltbout  notice. 

[Ed.  Note. — ^For  cases  in  point,  see  Oent  Dig.  toL  12,  Corporations, 
i  734.] 

2.  Sajck — Meetinob— Quoatnc. 

The  common-law  rule  that  in  a  society  composed  of  an  Indefinite  number 
of  persons  a  qnomm,  for  the  parixwe  of  elections  and  voting  on  other 
questions  requiring  the  sanction  of  the  members,  consists  of  those  who 
assemble  at  any  meeting  regularly  called  and  warned,  although  mcb 
number  be  a  minority  of  the  whole,  does  not  apply  to  a  membership  cor- 
poration the  by-laws  of  which  attempt  to  provide  a  nde  for  the  determi- 
nation of  the  question  of  quorum. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  12,  Oorporatlous,  { 
744.] 

3.  Same — Statutes— OoKSTBtronoN. 

Where  two  by-laws  of  a  membership  corporation  composed  of  an  in- 
definite number  of  persons,  providing  for  a  quorum,  were  confl.Ictlng,  a 
question  of  quorum  should  be  determined  by  Membership  Gorporatl<»i 
Law,  Laws  1896,  p.  833,  c.  568,  art  1,  i  8,  providing  that  a  quorum  should 
not  be  less  than  one-third  -of  the  members,  or,  if  one-third  be  nine  or 
more.  It  shall  be  not  less  than  nine. 

[Ei.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  12,  Corporations,  | 
744.] 

4.  Same— Oboamzation— Electior  or  Officers  and  Dibectobs— Nonce. 

AVhere  a  membership  corporation  consisting  of  an  Indefinite  number  of 
persons  was  placed  In  the  hands  of  a  receiver,  and  the  receiver's  report 
advised  that  all  members  in  good  standing  on  February  1,  1907,  should 
be  recognized  as  members  on  the  termination  of  the  receivership,  and 
that  notice  of  the  annual  meeting  for  the  reorganization  of  the  coriMra- 
tlon  and  election  of  ofiScers  be  given,  and  after  the  receivership  proceed- 
ings were  terminated  a  meeting  was  held,  without  notice,  at  which  some 
members  entitled  to  participate  were  denied  that  privilege,  the  election 
held  at  such  meeting  should  be  set  aside,  and  a  new  election  held  after 
notice  of  the  discharge  of  the  receiver  and  of  the  holding  of  the  meeting. 
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nndor  Ooieral  Oorporation  liaw.  Laws  18S2,  p.  1810,  e.  687,  i  27,  an- 
tborlzlng  the  Supreme  Court,  on  petition,  to  inquire  concerning  corpora- 
tion elections  and  order  a  new  election,  or  make  such  order  or  give  such 
relief  as  right  and  justice  may  require,  tliougli  neitber  the  corporation's 
by-laws  nor  tbe  order  discharging  the  reoetver  provided  for  notice  of  meet- 
ings. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig.  vol.  12,  Corporations,  | 
784.] 

Ai^eal  from  Special  Term. 

Petition  of  the  New  York  Electric  Workers'  Union  and  another 
against  William  J.  Sullivan  and  others  for  an  election  of  officers  and 
directors  of  such  organization  and  for  other  appropriate  relief.  From 
an  order  denying  the  application,  petitioners  appeal.    Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Benjamin  Patterson,  for  appellants. 
William  D.  McNulty,  for  respondents. 

CLARKE,  J.  The  New  York  Electrical  Workers'  Union  is  a  do- 
mestic corporation  organized  and  existing  under  the  provisions  of  the 
membership  corporation  law.  An  action  was  brought  against  said 
tinion  by  the  people  to  remove  divers  officers  by  reason  of  misconduct 
and  maladministration,  and  a  judgment  was  entered  therein  on  the 
8th  day  of  April,  1907,  removing  a  majority  of  the  officers,  directing 
that  their  removal  be  reported  to  the  Governor,  and  appointing  a  re- 
ceiver, who  took  possession  on  the  8th  of  April,  1907.  On  the  13th  of 
June,  1907,  the  Governor  appointed  the  petitioner,  Maurice  R.  Jarvis, 
president,  and  certain  others  to  the  various  offices  of  the  union.  On  the 
28th  of  August,  1907,  the  receivership  terminated  and  the  receiver  was 
discharged.  The  receiver's  report  advised  that  all  members  in  good 
standing  on  the  1st  day  of  February,  1907,  should  be  recognized  as 
such  upon  the  termination  of  the  receivership,  and  recommended  that 
notice  of  the  annual  meeting  to  be  held  on  the  second  Wednesday  of 
September  for  the  purpose  of  electing  officers,  as  provided  by  the 
by-laws,  should  be  given  to  all  members  who  were  in  good  standing 
on  the  1st  day  of  February,  1907.  The  petitioner  alleges  that  there 
were  1,200  members  in  good  standing ;  that  there  is  a  provision  of  the 
by-laws  to  the  effect  that  no  member  shall  receive  a  nomination  unless 
he  is  present,  or  has  sent  a  written  acceptance  of  such  nomination,  and 
is  also  clear  on  the  books  for  three  months ;  that  some  20  members  of 
the  union  held  a  meeting  on  the  28th  of  August,  the  day  of  the  dis- 
charge of  the  receiver,  and  nominated  officers;  that  on  the  11th  of 
September,  the  annual  meeting  was  held,  some  20  members  being  pres- 
ent ;  that  no  notice  was  given  to  the  members  of  the  termination  of  the 
receivership,  and  that  no  notice  was  given,  as  recommended  by  the 
receiver,  of  the  holding  of  the  annual  meeting;  that  4  members  were 
turned  away  and  not  allowed  entrance  to  said  meeting ;  and  that  it  pro- 
ceeded to  elect  officers  for  the  year.  It  is  alleged  that  no  quorum  was 
present,  and  therefore  the  petitioner  prays  for  a  new  election  of  offi- 
cers and  directors  and  for  such  other  relief  as  right  and  justice  may 
require. 
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This  proceeding  is  under  section  27  of  the  general  corporation  law 
(chapter  35  of  the  General  Laws  as  amended  [Laws  1892,  p.  1810,  c 
687])  which  provides  that: 

"The  Supreme  Conrt  ahall,  apon  the  application  of  any  person  or  cor- 
poration aggrieved  by  or  complaining  of  any  election  of  any  corporation  or 
any  proceeding,  act  or  matter  touching  the  same,  upon  notice  thereof  to  the 
adverse  party,  or  to  those  to  be  affected  thereby,  forthwith  and  in  a  sommary 
way,  hear  the  affidavits,  proofs  and  allegation  of  the  parties,  or  otherwise 
inquire  into  the  matters  or  causes  of  complaint  and  establish  the  election  or 
order  a  new  election,  or  make  such  order  and  give  such  relief  as  right  and 
Justice  may  require." 

The  by-laws  of  this  corporation  provide  as  follows: 

Article  8,  i  1 :  "Xbe  regular  meeting  of  this  union  shall  be  held  on  every 
Wednesday  of  eacb  month,  and  at  such  time  and  place  as  the  Union  may  di- 
rect" 

Article  12, 1 1 :  "All  nomlnationB  for  officers  and  standing  committees  to  be 
elected  at  the  animal  meeting  at  the  first  meeting  in  Septonber  of  eacb  year, 
are  to  be  made  two  weeks  before  such  elections." 

There  is  no  provision  ia  the  by-laws  requiring  the  giving  of  notice 
of  meetings,  either  monthly  or  annual.  It  is  conceded  that,  although 
the  receiver  reported  that  all  the  members  shotild  be  given  notice  of 
the  meeting  for  the  election  of  officers,  the  (wder  of  the  court  confirm- 
ing said  report  did  not  so  require,  and  that  no  such  notice  was  given. 
Article  3,  §  6,  of  said  by-laws,  provides  that : 

"Twenty-five  per  cent,  of  the  members  in  good  standing  shall  constitute  a 
quorum  for  the  transactitw  of  all  business  which  does  mot  Involvs  the  scale 
of  wages  or  the  appropriation  of  money." 

Section  6: 

"One  hundred  members  in  good  standing  shall  constitute  a  qnorum  for 
the  transaction  of  business  involving  the  appropriation  of  money  on  the  sink- 
ing fund.    •    •    • " 

Article  13,  §  1,  provides  that: 

"A  quorum  for  meetings  of  the  union  shall  consist  of  10  per  cent,  of  the 
membership  in  good  standing." 

Secti(»i  11  of  the  general  corp6ration  law  (chapter  35  of  the  General 
Laws)  provides  that : 

"Every  corporation,  as  su<^  has  power,  though  not  specified  in  the  law  un- 
der which  it  is  Incorporated:  *  *  *  (5)  To  make  by-laws,  not  inconsist- 
ent with  any  existing  law,  for  the  management  of  its  property,  the  regula- 
tion of  its  affairs,    *    •    *    and  the  calling  of  meetings  of  Its  members." 

Section  8  of  article  1  of  the  membership  corporation  law  (chapter  43 
of  the  General  Laws,  Laws  1895,  p.  333,  c.  559)  provides  that: 

"The  by-laws  of  any  such  corporation  may  make  provisions  not  inconsist- 
ent with  law  or  with  its  certificate  of  incorporation  regulating  •  •  •  the 
number  of  members,  not  less  than  one-third,  or  if  one-third  be  nine  or  more, 
not  less  than  nine,  whose  presence  shall  be  necessary  to  constitute  a  quorum 
at  Its  meetlnga    •    •    *•• 

There  are  two  questions  presented  by  this  record: 
First  That  no  notice  of  the  annual  meeting  was  sent  to  the  mem- 
bers.   It  is  not  claimed  that  there  is  any  provision  of  law  requiring  the 
sending  of  such  notice.    The  by-laws  provide  for  the  annual  meeting. 
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and  the  annual  meeting  was  held  at  the  regular  meeting  rooms  of  the 
union  at  the  time  fixed  by  the  by-laws.  There  are  no  provisions  in  the 
by-laws  for  the  sending  of  notices  of  any  of  the  meetings.  It  is  claimed 
that  it  had  not  been  the  custom  to  send  notices  of  the  regular  monthly 
meetings,  but  it  had  been  the  custom  to  send  notices  of  the  annual 
meeting.  It  is  further  claimed  that  there  was  a  patent  necessity  there- 
for in  &is  case,  because  of  the  appointment  of  the  receiver  and  his  dis- 
charge a  short  time  before  the  date  of  said  meeting.  Although  under 
the  circumstances  of  this  case  it  would  have  been  wise  and  proper 
to  have  followed  the  recommendation  of  the  receiver  and  to  have  given 
notice  of  said  meeting,  the  court  failed  to  require  it  in  its  order,  and,  as 
the  members  of  a  corporation  are  held  to  be  bound  by  its  by-laws,  I  do 
not  see  how  it  can  be  held  as  strict  matter  of  law  that  it  was  illegal  to 
have  held  a  meeting  at  the  regular  time  and  place  without  notice.  It 
is  not  alleged  that  said  meeting  was  held  at  any  unusual  time  of  day  or 
in  any  foreign  or  unusual  place. 

Second.  It  is  claimed  that  there  was  no  legal  quorimi  present  There 
are  conflicting  provisions  in  the  by-laws.  One  by-law  fixes  the  quorum 
at  10  per  cent.,  and  another  at  25  per  cent,  of  the  membership.  Nei- 
ther is  in  strict  accordance  with  the  provisions  of  law,  providing  that 
the  by-laws  may  fix  the  quorum  at  not  less  than  one-third  of  the  mem- 
bership, or,  if  one-third  be  9  or  more,  not  less  than  9.  The  petition 
alleges  that  there  were  about  1,200  members  in  good  and  regular  stand- 
ing at  the  time  of  the  appointment  of  the  receiver,  and  the  receiver  ad- 
vised that  all  members  in  good  and  regular  standing  on  the  1st  day 
of  February,  1907,  should  be  recognized  as  such  upon  the  termination 
of  the  receivership.  There  is  no  denial  of  said  statement  of  fact  as  to 
the  membership,  and  it  is  obvious  that  the  20  men  present  at  the  annual 
meeting  did  not  constitute  10  per  cent,  or  25  per  cent.,  as  provided 
by  either  one  of  the  by-laws  fixing  the  quorum,  or  one-third,  fixed  by 
the  membership  corporation  law,  cited  supra. 

The  respondents  claim  that  as  the  two  provisions  of  the  by-laws 
are  inconsistent,  and  as  neither  of  them  strictly  conforms  to  the  law, 
inasmuch  as  neither  provides  that  "the  quorum  shall  not  be  less  than 
nine,"  no  legal  by-law  has  been  made  fixing  the  quorum,  and  that, 
therefore,  resort  must  be  had  to  the  common-law  rule,  and  the  number 
of  members  present  and  voting  at  any  regular  meeting  constituted  a 
quorum,  and  a  majority  thereof  was  sufficient  to  transact  business. 
The  difficulty  in  applying  that  proposition  is  that  this  body  was  not  a 
voluntary  association,  with  no  rules,  constitution,  or  by-laws  for  its 
government,  as  was  the  case  in  Ostrom  v.  Greene,  20  Misc.  Rep.  177, 
45  N.  Y.  Suj^.  852,  where  Mr.  Justice  Chester  said : 

"The  society  was  composed  of  an  Indefinite  number  of  membera  There  was 
no  rule  providing  the  number  that  should  constitute  a  quorum,  and  In  absence 
of  such  rule  the  members  who  attended  the  regular  meetings  held  In  accordance 
with  the  established  custom  constituted  a  quorum  and  were  entitled  to  trans- 
act any  business  that  fairly  came  within  the  purposes  for  which  the  asaocia- 
tloa  was  formed.  The  fact  that  less  than  a  majority  of  all  the  members  ap- 
peared at  any  of  these  meetings  was  of  no  Importance,  because  those  who 
failed  to  attend  Impliedly  gave  their  assent  that  those  who  did  attend  should 
by  a  majority  vote  transact  the  business  of  the  association.  These  principles 
are  sapported  by  numerous  authorities."    Nlblock  on   Voluntary    Societies 
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<lst  Ed.)  I  127 ;  2  Kent's  Com.  side  page  293,  subd.  298 ;  Dillon  on  Munidpal 
'CorporatiODB  (4tb  Ed.)  277;  Morawetz  on  Private  Corp.  |  76. 

When  this  case  reached  the  Court  of  Appeals  (161  N.  Y.  353,  65  N. 
E.  919),  Judge  Vann  said: 

"There  is  a  marked  dltFerenoe  between  a  volontary  association  with  mies 
and  one  without  •  •  •  Even  If  a  majority  of  all  the  members  was  nec- 
essary to  constitute  a  Quorum  In  order  to  lawfully  transact  business,  which, 
in  a  society  composed  of  an  indefinite  nnml>er  of  persons.  Is  open  to  question,  a 
minority  could  adjourn  from  time  to  time,  and  hence  each  meeting  was  regu- 
larly held.    Field  v.  Field,  9  Wend.  403 ;  Spelling  on  Private  Corp.  374." 

In  10  Cyc.  p.  329,  it  is  said: 

"The  rule  of  common  law  seems  to  be  that,  where  a  body  1>  composed  of  an 
indefinite  number  of  persons,  a  quorum  fOr  the  purposes  of  elections  and  voting 
upon  other  questions  which  require  tiie  sanction  of  the  members  consists  of 
those  who  assemble  at  any  meeting  regularly  called  and  warned,  although 
such  numl)er  may  be  a  minority  of  the  whole.  In  which  case  a  majority  of 
those  assembled  may  elect,  unless  there  is  a  dUFerent  rule  established  by  stat- 
ute or  by  a  valid  by-law." 

I  reach  the  conclusion  that,  as  this  is  not  a  voluntary  association,  but 
a  corporation  organized  under  the  membership  corporation  law  of 
the  state,  we  cannot  invoke  the  conuuon-law  rule,  and  that  if  the  by- 
laws in  question  are  invalid  by  reason  of  their  inconsistent  and  con- 
flicting provisions,  or,  because  there  is  no  limitation  therein  contained, 
that  at  least  9  uiembers  are  necessary  to  constitute  a  quorum,  then  we 
must  be  governed  by  section  8  of  article  1  of  the  membership  corpora- 
tion law,  of  which  the  fair  intendment  is  that  a  quorum  should  be  not 
less  than  one-third  of  the  members,  unless  specifically  provided  that, 
if  one-third  be  9  or  more,  it  be  not  less  than  9. 

It  should  be  noted  that  the  statute  (section  27  of  the  general  corpo- 
ration law)  under  which  this  application  was  made  provides  that  the 
court  "should  establish  the  election  or  order  a  new  election,  or  make 
such  order  and  give  such  relief  as  right  and  justice  may  require." 
The  learned  court  below  dismissed  the  application.  We  think  that  un- 
der the  circumstances  disclosed  in  this  record  the  application  should 
not  have  been  dismissed,  but  that,  in  view  of  the  suspension  of  tiie  du- 
ties and  obligations  of  the  members  of  the  corporation  while  in  the 
hands  of  the  receiver,  notice  of  the  discharge  of  the  receiver  and  of 
the  meetings  for  the  election  of  officers  should  have  been  required  to 
have  been  given  to  all  the  members. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  matter  remitted 
to  the  Special  Term,  with  instructions  to  enter  an  order  setting  aside 
the  election  and  to'order  a  new  election  upon  notice  to  all  the  members 
who  were  such  members  on  the  7th  of  February,  1907.    All  concur. 
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CEAWTORD  T.  KB0LLPFEIFFE2R. 
<Siipreme  Court,  Appellate  Divtalon,  First  Department    December  20,  1907.) 

f  ABT7  WAIX8— OONTBAOTS— OON8TKT70IION— GOVINANTB  RUNNINO  WITH  liAKD. 

Plaintiff  and  decedent,  who  were  tbe  owners  of  adjoining  lots,  executed 
a  party  wall  contract,  by  wbich  It  was  agreed  that  plaintiff  should  build 
the  wall  at  his  own  expense  on  the  dividing  line,  and  that  decedent  or 
his  assigns  should  be  at  liberty  to  use  the  wall,  and  should  pay  plaintiff. 
Ids  representatives  or  assigns,  $500  when  the  wall  was  so  used.  Tbe 
agreement  also  declared  that  it  should  be  binding  on  and  inure  to  the 
benefit  of  the  heirs,  executors,  administrators,  and  assigns  of  the  respect- 
tive  iMrties  thereto,  and  should  be  considered  as  a  covenant  running 
with  the  land,  but  that  no  part  of  tbe  fee  of  the  premises  on  which  the 
wall  was  erected  should  be  transferred  or  conveyed  by  such  contract 
Beld,  that  such  agreement  merely  created  on  easement  in  favor  of  each 
lot  for  tbe  support  of  the  wall,  aod  that  decedent's  covenant  to  pay  did 
not  run  with  the  land,  so  tbat  plaintiff,  after  having  conveyed  his  lot, 
could  not  recover  on  decedent's  covenant  against  one  to  whom  the  latter's 
lot  was  conveyed  by  his  executors,  on  such  grantee  erecting  a  building 
on  the  lot  and  using  the  wall. 
tEd.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  88,  Party  Walls,  i  48.] 

Appeal  from  Special  Term. 

Action  by  James  C.  Crawford  against  Henry  KroUpfeiffer.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals. 
Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  Md^AUGHLIN,  LAM- 
BERT, LAUGHLIN,  and  HOUGHTON,  JJ. 

Joseph  Fettretch,  for  appellant 
Harold  Swain,  for  respondent. 

LAUGHLIN,  J.  This  is  a  suit  in  equity  to  have  a  lien  declared 
in  favor  of  the  plaintiff,  and  enforced  against  premises  owned  by  the 
■defendant,  for  $600  on  account  of  the  expense  of  constructing  a  party 
wall.  On  the  asth  day  of  February,  1899,  the  plaintiff  owned  a  lot 
liaving  a  frontage  of  20  feet  on  the  northerly,  side  of  118th  street, 
•commencing  225  feet  westerly  from  the  westerly  line  of  Lenox  ave- 
nue, and  one  Francis  Crawford  owned  the  lot  next  easterly  therefrom 
and  of  the  same  dimensions.  On  that  day  the  owners  of  these  lots 
-entered  into  an  agreement  in  writing,  plaintiff  being  party  of  the  first 
part,  and  Francis  Crawford  being  party  of  the  second  part,  which 
■was  duly  recorded  in  the  office  of  the  register  of  the  county  of  New 
Yoric,  in  and  by  which  it  was  provided  that  the  plaintiff  should  forth- 
with construct  a  party  wall,  the  center  line  of  which  should  be  the  line 
between  the  two  lots.  The  dimensions  of  the  wall  were  prescribed 
in  the  agreement.  It  was  further  provided  that  the  entire  cost  of 
■constructing  the  wall  should  be  borne  by  the  plaintiff  or  his  assigns. 
and  tfiat — 

"the  said  party  of  the  second  part  hereto  or  his  assigns,  shall  be  at  liberty 
«t  any  time  hereafter  to  use  the  said  wall  for  all  the  purposes  of  a  party  wall 
for  any  house  which  he  or  his  assigns  may  erect  on  said  land  owned  by  tbe 
said  party  of  the  second  part,  upon  payment  by  the  said  party  of  tbe  second 
part,  or  his  assigns,  to  the  said  party  of  the  first  part,  his  legal  representatives 
or  assigns,  the  sum  of  |500  in  cash,  such  payment  to  be  made  when  the  wall 
is  used." 
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It  was  further  provided  that,  should  it  become  necessary  to  repair 
or  rebuild  the  wall  after  the  same  should  be  used  by  the  party  of  the 
second  part  or  his  assigns,  the  cost  thereof  should  be  borne  equally 
by  the  parties,  or  their  representatives,  heirs,  executors,  administra- 
tors, or  assigns.    The  final  clause  of  the  agn'eement  was  as  follows : 

"Fifth.  That  this  agreement  shall  be  binding  on  and  inure  to  the  benefit 
of  the  heirs,  executors,  administrators,  and  assigns  of  the  respective  parties 
hereto,  and  shall  be  construed  as  a  covenant  running  with  the  land,  but  that 
no  part  of  the  fee  of  said  premises  upon  which  said  party  wall  may  be  erected 
shall  be  trapsferred  or  conveyed  In  or  by  these  presents." 

The  plaintiff  thereafter  erected  a  building  upon  his  lot,  and  in  con- 
nection therewith  erected  the  party  wall  in  accordance  with  the  agree- 
ment. The  party  of  the  second  part  died  without  having  used  the 
party  wall  or  conveyed  the  premises.  Title  to  the  lot  owned  by  him 
was  conveyed  by  his  executors  to  one  Picken,  subject  to  the  party 
wall  agreement.  Picken  subsequently  erected  a  house  upon  the  lot 
and  used  the  party  wall,  but  did  not  pay  the  $500  to  the  plaintiff; 
and  he  thereafter  subsequently  conveyed  the  premises  to  the  defend- 
ant, the  conveyance  being  made  expressly  subject  to  the  party  wall 
agreement.  The  action  is  brought  upon  the  theory  that  the  $500  be- 
came a  charge  upon  the  landowner  when  Picken,  defendant's  grantor, 
used  the  wall,  and  continues  a  charge  thereon. 

The  question  presented  for  decision  is  whether  the  covenant  to 
pay  ran  with  the  land.  It  is  clear  that  the  covenant  as  to  the  payee, 
or,  in  other  words,  as  to  the  benefit  of  the  obligation  to  pay,  did  not 
run  with  the  land,  and  it  was  so  decided  by  this  court  in  construing^ 
this  identical  agreement  in  Schwenker  v.  Picken,  91  App.  Div.  367, 
86  N.  Y.  Supp.  681.  The  obligation  to  pay,  whoever  is  bound  there- 
by, ran  to  the  plaintiff  when  he  constructed  the  wall,  and  he  clearly 
did  not  make  it  in  favor  of 'his  land,  so  that  it  runs  to  his  grantee.  It 
is  expressly  provided  in  the  agreement  that  the  fee  to  the  land  upon 
which  the  wall  was  constructed  was  not  conveyed ;  but  it  is  manifest 
that  an  easement  was  created  thereby  in  favor  of  each  lot  for  the 
support  and  maintenance  of  the  party  wall  in  part  upon  the  other. 

We  are  not  now  called  upon  to  decide  whether,  if  plaintiff  still 
owned  the  lot  which  he  owned  at  the  time  the  party  wall  agreement 
was  made,  there  would  be  a  privity  of  estate  between  him  and  the 
owner  of  the  other  lot;  for  even  so  it  is  manifest  that  upon  convey- 
ing his  lot  he  ceased  to  retain  any  interest  in  the  land.  He  could 
not  retain  an  easement  in  favor  of  land  which  he  conveyed  for  the 
support  and  maintenance  of  the  wall  in  part  upon  the  adjacent  prem- 
ises, for  such  easement  was  appurtenant  to  the  land  which  he  con- 
veyed and  necessarily  passed  to  his  grantee.  McKenna  v.  Brooklyn 
Union  Railroad  Company,  184  N.  Y.  391,  77  N.  E.  616.  In  this  re- 
spect the  case  of  Guentzer  v.  Juch,  51  Hun,  397,  4  N.  Y.  Supp.  39, 
relied  upon  by  the  appellant  is  distinguishable;  for  there  the  plain- 
tiff who  built  the  wall  had  not  conveyed  at  the  time  he  brought  the 
action.  Moreover,  that  case  is  distinguishable  upon  the  ground  that 
there  the  action  was  brought  against  the  party  who  first  used  the 
wall ;  whereas,  here  the  defendant  was  not  the  first  party  to  use  the 
wall.    The  cases  seem  to  hold  that  a  covenant  does  not  run  with  the 
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land  unless  there  is  a  privity  of  estate,  and  that  such  a  covenant  does 
not  create  a  privity  of  estate.  Cole  v.  Hughes,  54  N.  Y.  444,  13  Am. 
Rep.  611;  Sebald  v.  Mulholland,  155  N.  Y.  456,  50  N.  E.  260;  Wash- 
bum  on  Real  Property  (6th  Ed.)  §§  1208,  1204.  Where  the  agree- 
ment does  not  contemplate  the  present  construction  of  a  party  wall, 
but  authorizes  its  construction  by  either  party  in  the  future,  the  rule 
is  different,  and  the  covenant  is  said  to  create  a  privity  of  estate  and 
to  run  with  the  land.  Mott  v.  Oppenheimer,  135  N.  Y.  312,  31  N. 
E.  1097,  17  L.  R.  A.  409;  Sebald  v.  Mulholland,  supra.  The  ex- 
pression of  opinion  in  Schwenker  v.  Picken,  supra,  that  the  parties 
intended  that  this  covenant  to  pay  when  the  wall  was  used  should 
run  with  the  land,  was  not  a  decision  that  it  was  effective  for  that 
purpose. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.    All 
ccmcur. 


REED  T.  SMITH. 
(Snprenie  Court,  Appellate  Division,  First  Dq>artment    December  20,  1907.) 

1.  DiscovntT— ExAianAiioN  Betobb  Tkial. 

In  an  action  to  recover  money  paid  to  defendant  tor  certain  shares  of 
Btodc  under  alleged  fraudulent  representations  made  with  Intent  to  de- 
ceive, such  representations  being  contained  in  letters  and  telegrams  from 
defendant,  the  examination  of  defendant  before  trial  to  Identify  -  the 
letters  and  telegrams,  as  provided  by  Code  Civ.  Proc.  |  872,  held  au- 
thorized. 

2.  SaVS— AlTIDAVIT  OF  ATTOBNBT. 

Where  plalntllT  resides  In  Tennessee  and  is  not  within  the  state  of 
New  Tork,  an  affidavit  by  plaintlfF's  attorney  on  an  application  to  examine 
defendant  befpre  trial  in  order  to  identify  certain  tel^rrams  and  letters 
alleged  to  have  been  sent  plaintiff  by  defendant  Is  soffldent. 

Appeal  from  Special  Term. 

Action  by  Charles  Reed  against  Charles  Head  Smith.  From  an 
order  denying  a  motion  to  vacate  an  order  for  the  examination  of  de- 
fendant before  trial,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CL,ARKE. 
SCOTT,  and  LAMBERT,  JJ. 

Samuel  S.  Slater,  for  appellant. 
J.  S.  &  H.  A.  Wise,  for  respondent 

INGRAHAM,  J.  The  action  is  brought  to  recover  the  sum  of  $3,000 
paid  to  the  defendant  for  certain  shares  of  stock  of  a  corporation  which 
it  is  alleged  plaintiff  was  induced  to  purchase  by  and  through  false 
and  fraudulent  representations  made  to  him  by  the  defendant  with  in- 
tent to  deceive,  cheat,  and  defraud;  that  the  representations  made  to 
the  plaintiff  are  in  writing,  in  letters  and  telegrams  which  purport  to 
be  from  the  defendant,  and  the  plaintiff  desires  to  examine  the  defend- 
ant to  prove  the  writing  of  these  letters  and  the  sending  of  the  tele 
grams.  It  is  apparent  that  this  evidence  is  most  material,  and  is  neces- 
sary for  the  plaintiff  upon  the  trial  of  the  action,  and  the  fact  as  to 
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whether  the  defendant  wrote  the  letters  and  sent  the  telegrams  can 
be  proved  by  the  defendant  Every  fact  required  by  section  872  of  the- 
Code  of  Civil  Procedure  appears.  The  materiality  of  the  defendant's- 
letters  and  telegrams  as  proof  upon  the  trial  to  prove  the  representa- 
tions must  be  conceded,  and  the  fact  that  the  defendant  would  testify- 
as  to  his  handwriting  and  whether  he  wrote  and  sent  the  letters  and 
telegrams  can  certainly  be  inferred. 

The  only  question  presented  is  whether  the  order  should  have  been 
granted  upon  the  affickvit  of  plaintiff's  attorney,  or  whether  it  required 
an  affidavit  of  the  plaintiff  personally.  In  the  affidavit  the  plaintiff's 
attorney,  who  was  to  try  the  case  and  had  charge  of  its  preparation^ 
deposes  that  the  plaintiff  must  prove  the  representations  made  by  the 
defendant's  letters.  He  certainly  is  presumed  to  have  knowledge  of 
the  proof  required  to  prove  the  plaintiff's  case,  and,  that  fact  being^ 
established,  the  other  conclusions  that  the  testimony  of  defendant  as 
to  whether  or  not  he  wrote  these  letters  and  sent  the  telegrams  will 
be  material  upon  the  trial.  The  reason  given  for  the  affidavit  not  be- 
ing made  personally  by  the  plaintiff  is  stated  to  be  the  fact  that  he  re- 
sides in  the  state  of  Tennessee  and  is  not  within  the  state  of  New  York. 
I  think  that  is  a  sufficient  excuse  for  the  making  of  the  affidavit  by 
the  attorney  and  counsel,  who  was  to  try  the  case  and  necessarily  had 
knowledge  of  the  proof  required.  It  is  a  mere  useless  formality  ii> 
such  a  case  to  require  the  client,  who  cannot  have  the  knowledge  as 
to  the  facts  that  it  is  necessary  to  prove  and  the  nature  of  the  proof 
necessary  to  sustain  plaintiffs  case  that  his  counsel  has,  to  make  an 
affidavit.  There  certainly  can  be  no  doubt,  from  the  facts  sworn  to  by 
the  plaintiff's  attorney — facts  which  necessarily  are  within  his  knowl- 
edge— ^that  the  defendant's  testimony  will  be  most  material  and  neces- 
sary to  be  used  upon  the  trial  of  the  action,  and  I  think  the  affidavit 
fairly  shows  that  the  examination  is  sought  to  obtain  a  deposition  for 
use  upon  the  trial.  See  Goldmark  v.  U.  S.  Electro-Galvanizing  Com- 
pany, 111  App.  Div.  526,  97  N.  Y.  Supp.  1078 ;  McKeand  v.  LK)cke,  115 
App.  Div.  174,  100  N.  Y.  Supp.  704;  Grant  v.  Greene,  118  App.  Div. 
850,  103  N.  Y.  Supp.  674. 

The  examination  of  the  defendant  should,  however,  be  confined  to 
the  letters  and  telegrams  sent  by  the  defendant ;  and  the  order  is  modi- 
fied so  as  to  so  limit  such  examination,  and,  as  so  modified,  affirmed, 
without  costs.    All  concur. 


m  Misc.  Rep.  389.) 

BIGBI/OW  CO.  v.  AUTOMATIC  GAS  PRODUCER  00.  et  al.  (two  cases). 

(City  Court  of  New  York,  Trial  Term.    November,  1907.) 

1.  COBPOBATIONB— N0TB8— LlABIUTT. 

Wbere  the  benefit  of  a  note  signed  by  the  president  of  a  corporation  has 
t>een  received  by  the  corporation,  and  there  la  no  question  of  fraud,  the 
note  1b  a  valid  obligation  against  the  maker  and  the  indorser,  tbongh  the 
by-laws  of  tlie  corporation  provide  that  its  notes  must  be  countersigned 
by  its  treasurer,  as  well  as  signed  by  the  president. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  12,  (Corporations,  K 
1707-1719.] 
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2.  Bixxs  AND  Notes— CoNsiDEBATioN. 

Under  Negotiable  Instrumeiits  Law,  Lews  1897,  p.  727,  c  612,  i  51,  a  note 
given  In  payment  of  a  pre-existing  debt,  Is  gtvea  for  valne. 

Actions  by  the  Bigelow  Company  against  the  Automatic  Gas  Pro- 
ducer Company  and  Alfred  H.  Bronson.    Judgment  for  plaintiff. 

Santiago  P.  Cahill,  for  plaintiff. 
A.  G.  N.  Vermilya,  for  defendants. 

GREEN,  J.  These  are  two  actions  brought  by  the  plaintiff  against 
the  defendants  upon  two  promissory  notes  made  by  the  defendant 
Automatic  Gas  Producer  Company  and  indorsed  by  the  defendant 
Bronson.  The  action  designated  as  action  No.  1  is  brought  upon  a 
note  for  $1,200  and  interest,  amounting  to  $40.60,  making  a  total  of 
$1,240.60.  The  second  action,  or  action  No.  2,  is  brought  upon  a 
note  for  $1,000  and  interest,  amounting  to  $29.17,  making  a  total  of 
$1,029.17.  Both  causes  were  tried  before  a  jury,  and  at  the  close  of 
the  whole  case  plaintiff's  counsel  moved  for  a  direction  of  a  verdict 
in  each  action,  and  the  defendant's  counsel  for  a  dismissal  of  the 
complaint,  whereupon  it  was  j^reed  that  the  jury  be  discharged  and 
that  the  questions  be  submitted  to  the  court  without  a  jury. 

The  real  point  involved  in  these  actions  is  as  to  the  authority  of 
the  president  of  the  defendant  company  to  bind  the  company,  in  the 
absence  of  specific  authority  to  sign  the  note  as  president,  and  in  the 
case  of  a  standing  existing  by-law  of  the  defendant  corporation  that 
notes  must  be  signed  by  the  president  and  countersigned  by  the 
treasurer.  The  notes  in  question  were  concededly  signed  by  the^  cor- 
poration by  its  president,  but  were  not  countersigned  by  the  treasurer, 
and  the  defendant  corporation  claims  that,  in  cmisequence  thereof, 
the  notes  are  not  legal  obligations  of  the  defendant  corporation,  and, 
being  issued  without  authority,  the  notes  and  the  indorsements  create 
no  legal  obligations  against  flie  defendants.  The  evidence,  however, 
shows  that  the  plaintiff  in  the  action  was  doing' business  with  the  de- 
fendant company,  of  which  the  defendant  Bronson  was  a  director,  and 
that  the  notes  were  made  by  the  president  in  payment  for  work,  labor, 
and  services  performed  by  the  plaintiff  for  the  defendant,  of  which 
work,  labor,  and  services  the  defendant  corporation  received  the  bene- 
fits and  enjoyment,  and  that  the  president  was  virtually  the  manager 
of  the  company,  generally  managing  its  business.  One  of  the  notes 
was  a  renewal  of  a  previous  note  gfiven  for  the  same  purpose,  and 
there  is  no  claim  in  this  case  that  there  is  any  fraud,  or  that  the  cor- 
poration did  not  receive  the  benefits  derived  from  the  work  and  labor 
for  which  the  notes  were  given.  It  is  true  that  at  the  time  the  notes 
were  given  they  were  in  payment  of  a  pre-existing  debt,  but  that  is 
suflScient  to  constitute  value  under  section  51  of  the  negotiable  in- 
struments law  (Laws  1897,  p.  727,  c.  612). 

The  only,  question  remaining  in  this  case  is  as  to  whether  the  ex- 
ecution of  a  promissory  note  for  value  by  the  corporation  through 
its  president,  but  without  the  signature  of  the  treasurer,  as  required 
by  tfie  by-laws  of  the  corporation,  creates  a  legal  obligation  against  the 
corporation.    Numerous  authorities  hold  that  in  such  cases,  where  the 
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paper  is  not  diverted  from  its  original  purpose,  and  the  company  re- 
ceived the  benefits  of  the  proceeds,  and  the  paper  is  in  the  hands  of  a 
bona  fide  holder,  that  a  valid  legal  obligition  is  created.  In  the  case 
of  National  Spraker  Bank  v.  Geo.  C  Treadwell  Co.,  the  court  held 
that: 

"The  fact  that  the  paper  was  made  by  the  i««aident  of  the  corporation,  and 
was  not  signed  by  the  treasurer,  in  accordance  with  the  hy-laws  of  the  com- 
pany, constitntea  no  defense,"  as  "the  paper  was  not  diverted  from  its  original 
purpose,  and  went  Into  the  bands  of  a  ttona  fide  holder,  and  the  company  re- 
ceived the  benefit  of  the  proceeds."  National  Spraker  Bank  v.  Treadwell  Co.. 
80  Hnn,  364,  80  N.  T.  Supp.  77. 

In  a  case  involving  the  same  defendant  as  the  case  above  cited, 
and  in  which  the  trial  justice  directed  a  verdict  for  the  plaintiff,  he 
said: 

"I  assume  that  the  president  of  the  company,  Mr.  Treadwell,  had  no  direct 
authority  as  such,  under  the  by-laws,  to  make  promissory  notes  binding  the 
company,  and  that  by  the  restrictive  provisions  of  those  by-laws  obligations  of 
the  company  might  only  be  executed  In  a  certain  way.  lliat  would  not  ren- 
der a  promissory  note  signed  In  the  way  in  which  this  was,  and  delivered  un- 
der the  circumstances  under  which  the  notes  were  delivered,  of  no  force  as 
against  this  corporation,  if  it  is  made  to  appear  In  the  case  that  the  conduct 
of  the  corporation  was  such  with  reference  to  the  acts  of  the  president  in 
similar  matters  as  to  produce  a  well-founded  belief  that  he  was  authorised 
to  make  promissory  notes  of  this  character." 

The  Appellate  Division  of  the  First  Department,  commenting  upon 
the  language  of  the  trial  justice,  said  that  he  had  correctly  stated  the 
law  and  that  nothing  was  left  to  be  added  by  the  appellate  tribunal. 
Grant,  v.  Treadwell  Co.,  1  App.  Div.  370,  37  N.  Y.  Supp.  392.  See, 
also.  Grant  v.  Treadwell,  82  Hun,  591,  31  N.  Y.  Supp.  702. 

While  there  seems  to  be  some  doubt  whether  the  mere  fact  that 
a  note  is  signed  by  the  president  and  treasurer  is  sufficient  to  establish 
the  validity  of  the  note,  however,  in  order  to  do  so,  there  should  be 
proof  of  the  specific  authority  to  affix  the  corporate  name  to  the 
note  as  its  obligati<m,  or  that  the  corporation  received  the  avails  of 
the  note,  or  that  there  was  a  course  of  business  which  justified  the  per- 
son in  accepting  it  as  the  obligation  of  the  corporation.  National  Bank 
of  Newport  v.  Snyder  Mfg.  Co.,  107  App.  Div.  97,  94  N.  Y.  Supp. 
982.  In  the  case  at  bar  there  was  a  course  of  dealings  with  the  defend- 
ant, the  defendant  corporation  received  the  benefits  of  the  note,  no 
question  of  fraud  or  bad  faith  is  raised,  and  I  am  of  the  opinion  that 
the  notes  in  suit  are  valid  leg^  obligations  as  ^^nst  the  defendant 
corporation  and  the  indorser,  notwithstanding  the  restrictive  provi- 
sions of  the  by-laws  of  the  corporation. 

The  motions  of  defendant's  cotmsel  for  the  dismissal  of  the  com- 
plaints are  denied.  The  motions  of  plaintiff's  counsel  for  directions 
of  verdicts  are  granted.  In  the  action  known  as  "No.  1'*  a  verdict  is 
directed  for  the  sum  of  $1,240.60,  and  in  action  No.  2  for  the  sum  of 
$1,029.17.  A  stay  of  10  days  and  80  days  to  make  a  case  in  each 
action  is  granted,  and  defendant  may  have  exceptions  of  the  denial 
of  the  motions  to  dismiss  the  complaints. 

Ordered  accordingly. 
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NBKARDA  ▼.  PRBSBERQEH. 
(Snpreme  Conrt,  Appellate  Division,  First  Department    January  10,  1906.) 

1.  Bbokebs— Right  to  Coioiissiohs— CoNonroNB— Pueadiko. 

Where  a  broker's  contract  for  ctmunlaslona  provided  that  the  amount 
mied  for  was  payable  oat  of  fbe  last  cash  payment,  sncb  payment  con- 
Btltnted  a  condition  precedent  to  any  liability  on  defendant's  part  to  pay 
snch  som  to  plaintiff ;  and  hence  an  allegation  in  plalntUTs  complaint  that 
the  sum  sned  for  "became  due"  on  a  given  date  was  not  a  aufficlent  alle- 
gation that  the  condition  precedent  bad  happened. 

2.  SAKB— RiOHT  TO  COIOaSBIONS— FiDUOIAKT  RELATION. 

At  the  time  defendant  employed  plaintiff  to  sell  certain  real  estate  <» 
commission,  plaintiff  was  an  attorn^  and  the  purchaser  was  one  of  his 
clients.  The  purchaser  was  also  presldodt  of  a  corporation  of  wblcb 
plaintiff  was  a  director,  and  the  contract  of  purchase  was  made  for  ita 
benefit;  the  property  being  conveyed  to  it.  Held,  that  plaintiff  sustained 
a  relation  of  trust  to  l>oth  his  client  and  the  corporation,  and  could  not 
recover  commissions  on  such  sale  without  proof  that  the  purchaser  bad 
knowledge  of  and  consented  to  plaintiff's  contract  for  commisslonsu 

[Ed.  Mote.— For  cases  in  point;  see  Cent  Dig.  voL  8,  Brokers,  H  48-CiOi,] 

Appeal  frwn  Trial  Term, 

Action  by  Frands  T.  Nekarda  against  Mendel  Presberger.  Frwn  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  he  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  HOUGHTON,  MC- 
LAUGHLIN, SCOTT,  and  LAMBERT,  JJ. 

Milton  S.  Hoii^an,  for  appellant 
Ira  B.  Wheeler,  for  respondent 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  in  favor  of 
the  plaintiff.  The  defendant  held  a  contract  for  me  purchase  from 
the  Carmen  estate  of  a  tract  of  land  near  Valley  Stream  on  Long 
Island.  He  desired  to  sell  the  land  and  authorized  plaintiff  to  find  a 
purdiaser.  Plaintiff  did  find  and  produce  a  man  named  Zamek  who 
agreed  to  buy  the  property  for  the  siun  of  $90,500,  of  which  he  was  to 
pay  $1,000  in  cash  on  the  execution  of  the  contract;  $14,386  in  cash, 
which  was  to  be  deposited  with  a  title  company  within  four  days  after 
the  signing  of  the  contract,  to  be  held  by  that  company  until  it  should 
be  ready  to  approve  the  title,  which  was  to  be  on  June  18,  1906,  or 
not  more  than  five  days  thereafter,  and  then  to  be  paid  to  defendant ; 
and  $29,616  in  cash  to  be  paid  on  the  delivery  of  the  deed — the  bal- 
ance of  the  purchase  price  to  be  secured  by  mortgages.  A  contract 
embodying  these  terms  was  entered  into  between  Zamek  and  the  de- 
fendant. Upon  the  same  day  plaintiff  and  defendant  entered  into  a 
contract,  which  referred  to  the  abwe-described  contract  and  recited 
the  fact  that  plaintiff  had  performed  certain  services  for  the  defendant 
in  and  about  the  sale  of  the  premises  and  otherwise,  whereby  de- 
fendant had  becwne  indebted  to  plaintiff  in  the  sum  of  $14,000,  which 
defendant  agreed  to  pay  as  follows:  $7,385  in  cash  out  of  the  $14,- 
386  to  be  deposited  with  the  title  company  and  thereafter  paid  to  the 
defendant,  and  the  remaining  sum  of  $6,616  "out  of"  the  sum  of 
$28,916  to  be  paid  to  defendant  on  the  closing  of  the  title.  It  is  for 
this  second  installment  that  the  plaintiff  now  sues. 
lOTN.T.S.— 67 
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The  first  objection  to  the  judgment  urged  by  defendant  raises  a 
question  of  pleading.  Under  the  contract  between  plaintiff  and  defend- 
ant the  installment  now  sued  for  was  to  be  paid  "out  of  the  last  cash 
payment  to  defendant,  and,  of  course,  it  would  not  become  due  unless 
and  until  defendant  received  the  final  payment,  which  thus  became  a 
condition  precedent  to  any  liability  on  the  part  of  defendant  to  plaintiff. 
The  complaint  does  not  allege  that  defendant  ever  received  the  final 
payment,  and  the  defendant  now  insists,  as  he  did  in  the  court  below, 
that  by  reason  of  this  omission  the  complaint  failed  to  state  a  cause  of 
action.  The  objection  is  a  narrow  one  and  is  extremely  technical,  since 
the  evidence  in  the  case  showed  that  the  defendant  had  in  fact  re- 
ceived his  final  payment  before  this  action  was  commenced.  I  think, 
however,  that  the  objection  was  well  taken,  and  that  the  tnserticn  in 
the  ccanplaint  of  an  allegation  that  the  sum  "became  due"  on  a  given 
date  was  not  equivalent  to  the  happening  of  the  condition  precedent. 
Tooker  v.  Amoux,  76  N.  Y.  397.  Nor  does  it  appear  that  the  defect 
in  {heading  was  cured  by  anything  that  took  place  on  the  trial.  The 
defendant  did  not,  it  is  true,  move  to  dismiss  the  complaint  at  the  open- 
ing of  the  trial;  but  he  did  persistently  object  to  the  admission  of  any 
evidence  that  the  final  payment  had  been  made  to  defendant,  and  at 
the  close  of  the  plaintiff's  case  moved  to  dismiss  the  complaint  up<Mi 
the  specific  ground  that  it  was  defective  in  the  particular  now  pointed 
out 

There  is  a  more  serious  objection,  however,  to  the  plaintiff's  recov- 
ery, which  goes  to  the  very  root  of  his  claim.  At  the  time  he  nego- 
tiated the  contract  of  sale  from  defendant  to  Zamek  he  was  an  attor- 
ney of  this  court. and  Zamek  was  one  of  his  clients.  Zamek  was  also 
the  president  of  a  corporation  known  as  the  Home  Alliance  Realty 
Company,  of  which  the  plaintiff  was  a  director.  It  appears  that  the 
contract  of  purchase,  although  made  by  Zamek,  was  really  made  on  be- 
half of  the  Home  Alliance  Realty  CcMnpany,  and  it  is  certain  that  the 
deed  of  the  property  was  made  to  that  company.  Whether  the  con- 
tract was  made  with  Zamek,  for  whom  he  was  attorney,  or  for  the  ben- 
efit of  the  realty  company,  of  which  he  was  a  director,  plaintiff  bore  to 
the  purdiaser  a  relation  of  trust  and  confidence  which  renders  such  a 
contract  as  he  now  seeks  to  enforce  illegal  and  unenforceable,  tinless  it 
was  made  with  the  full  knowledge  and  consent  of  the  purchaser,  of 
which  there  is  no  evidence  in  the  case.  A  similar  contract  came  be- 
fore this  court  in  Goodell  v.  Hurlbut,  5  App.  Div.  77,  38  N.  Y.  Supp. 
749,  wherein  the  question  is  thus  stated  and  answered  in  the  n^;ative : 

"Whether  an  Independent  contract  made  between  the  plaintiff  and  a  tblnt 
party,  with  whom  the  plaintiff  la  negotiating  on  behalf  of  his  principal,  where- 
by upon  the  execution  of  said  <3>ntract  plaintiff  is  IndlTidually  to  receive  a 
Bom  of  money  from  such  third  party,  is  a  contract  which  the  conrta  will  en- 
force in  an  action  between  the  agent  indlTldoaJly  and  such  tbird  iMrty." 

We  have  recently  had  occasion  to  restate  and  apply  this  rule,  whidi 
is  sustained  by  ample  authority.  Auerbach  v.  Curie,  119  App.  Div. 
176,  104  N.  Y.  Supp.  233.  This  defense  was  properly  pleaded,  and 
the  defendant  sought,  but  unsuccessfully,  to  avail  himself  of  it  upon 
the  triaL    These  errors  require  a  reversed  of  the  judgment,  and  render 
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unnecessary  a  scrutiny  of  the  evidence  presented  upon  the  defense  of 
payment 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event    All  concur. 


In  re  BOSS. 
(Supreme  Oonrt,  Appellate  Divialoii,  Second  Department    December  2S,  1907.) 

AXTOBNBT  AMD  GLIKRT— LlXIl  OF  ATTOBRBT  VOB  FEBS. 

Under  Code  Civ.  Proc.  {  66,  giylng  an  attorney  a  Hen  for  serrlces  npon 
his  clioif  B  cause  of  action,  which  attaches  to  a  verdict,  etc.,  In  the  client's 
favor  and  the  proceeds  thereof,  In  whosesoever  hands  they  may  come,  an 
attorn^  has  such  Hen,  where  his  client  is  the  administrator  of.  an  estate, 
npon  the  proceeds  of  a  verdict,  etc.,  In  favor  of  the  estate,  for  services 
rendered  In  the  action  or  1q  the  Institution  thereof. 

Appeal  from  Special  Term,  Kings  County. 

Petition  by  J.  Stewart  Ross  to  enforce  an  attorney's  lien  on  money 
collected  for  Henry  Gehrhardt  as  administrator.  From  an  order  ap- 
pointing a  referee,  the  administrator  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

Frank  A.  Crowe,  for  appellant 

Samuel  Evans  Maires  (Samuel  T.  Maddox,  Jr.,  on  the  brief),  for 
respondent 

MILLER,  J.  This  is  a  proceeding,  instituted  by  petition  pursuant 
to  section  66  of  the  Code  of  Civil  Procedure,  to  have  the  lien  of  an 
attorney  on  moneys  collected  by  him  determined  and  enforced.  The 
appellant  contends  that  the  petitioner  has  no  lien,  for  the  reason  that 
the  moneys  were  recovered  for  an  administrator  of  an  estate,  and 
hence  that  the  administrator  and  not  the  estate  is  bound. 

The  rule  that  the  contracts  of  executors  or  administrators  bind  them 
personally,  and  not  their  estate,  has  no  application  to  tiiis  case.  Ilie 
petitioner  claims  to  have  recovered  for  the  estate  of  the  appellant 
money  and  property  as  the  result  of  certain  actions  and  special  pro- 
ceedings.    Section  66  of  the  Code  of  Civil  Procedure  provides: 

"From  the  commencement  of  an  action  or  special  proceeding,  or  the  service 
of  an  answer  containing  a  connterclaim,  the  attorney  who  appears  for  a 
party  has  a  Hen  npon  Us  client's  cause  of  action,  claim  or  connterclaim,  which 
attaches  to  a  verdict,  report,  decision.  Judgment  or  final  order  In  his  client's 
favor,  and  the  proceeds  thereof  In  whosesoever  hands  they  may  come." 

And  it  does  not  matter  that  the  client  happens  to  be  an  executor 
or  administrator.  Matter  of  the  Application  of  Knapp,  86  N.  Y.  284 ; 
Matter  of  Kellogg,  96  App.  Div.  608,  88  N.  Y.  Supp.  1033,  affirmed 
180  N.  Y,  534,  72  N.  E.  1144.  Of  course,  the  petitioner  has  no  lien 
unless  the  money  or  property  was  recovered  as  the  proceeds  of  a  ver- 
dict report,  decision,  judgment,  or  final  order  in  an  action  or  special 
proceeding,  or  as  the  subject-matter  of  an  action  or  special  proceeding, 
and  then  only  for  services  rendered  in  such  action  or  proceeding  or 
the  institution  thereof;   and  the  learned  justice  at  Special  Term  so 
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held.    We  do  not  undertake  now  to  pass  upon  the  merits,  but  only 
decide  that  the  appointment  of  a  referee  to  ascertain  the  facts  was 
prw)er. 
The  order  should  be  affirmed. 

Order  affirmed,  wltb  flO  costs  and  disbnrsements.    All  ooncnr. 


STEBN  T.  STERN. 
(Supreme  Oonrt,  Appellate  DItIsIod,  First  Department    December  18,  1907.) 

L  OOtf OSATIONB  —  SAI.B    OF    STOCK  —  OoirtRAOTS—RBSOISSIOII—AcnONS-GOH- 
niAINT— SUmOIENCT. 

Plaintiff  alleged  tbat  at  the  instance  of  defendant's  deoedeit  he  snb- 
scrlbed  for  certain  aharee  of  stock  and  paid  decedent  therefor;  that,  to 
tndnce  plaintiff  to  purchase  the  stock,  decedent  fraudnlently  represented 
tbat  be  and  others  had  organized  the  corporation  of  which  he  was  a 
director,  etc,  to  acquire  furnace  proiperty  and  to  mine,  mannfactare,  etc 
Iron  ore  or  pig  Iron ;  that  the  stock  would  be  a  splendid  Inyestment,  well 
knowing  that  It  would  dlmlnlsb  In  ralne  and  become  comparatively  worth- 
less; that  the  company  would  produce  00,000  tons  of  ore  and  pig  Iron 
annually,  from  which  It  would  pay  dividends,  whereas  It  was  Incapable 
of  producing  that  quantity  of  ore  and  had  paid  but  one  dividend,  and 
that  out  of  capital;  that  decedent  was  personally  familiar  with  all  the 
facts  concerning  which  he  made  the  re^iresentatlixts ;  and  that  plaintiff 
duly  tendered  back  the  stodc  and  demanded  the  return  of  the  considera- 
tion paid,  etc.  Held,  that  the  complaint  stated  a  cause  of  action  on  tbe 
theory  of  reMlsalon. 
2.  WiTREssxa  — GoMFcnnoT— AonoR  Aoainst  RKPBBaBiriiiTiTK  or  Psbson 
Dkoeased. 

In  an  action  against  an  executrix  to  recover  the  price  of  stodc  paid 
defendant's  testator  by  plaintiff  on  the  ground  of  fraudulent  representa- 
tions, a  witness  for  plaintiff  testified  that  he  heard  a  conversation  be- 
tween plaintiff  and  decedent  In  which  he  participated.  It  appeared  tbat 
the  witness  agreed  on  the  day  of  the  conversation  to  purchase  part  of 
the  stock  from  plaintiff,  and  on  receipt  of  the  stock  paid  plaintiff  there- 
for, but  that  the  purchase  was  later  rescinded,  and  that  witness  had  no 
Interest  In  any  of  tbe  8to<^  or  In  the  result  of  the  litigation.  Held,  that 
tbe  witness  was  not  Incompet^it  to  testify  as  to  the  conversation,  under 
Code  Civ.  Proc  i  828,  relating  to  testimony  by  a  witness  as  to  his  trans- 
actions with  a  decedent  in  an  action  against  the  executor. 

[Ed.  Note. — ^For  cases  In  point,  see  Gent  Dig.  ToL  60^  Witnesses,  H 
063,  064.] 

Ingraham  and  Scott,  JJ.,  dissenting: 

Appeal  from  Trial  Term. 

Action  by  Benjamin  Stern  against  Sarah  Stem,  as  executrix,  etc 
From  a  judgment  dismissing  his  complaint,  plaintiff  appeals.  Re- 
versed. 

Argiied  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  M.  Bennett,  for  appellant. 
Charles  E.  Rushmore,  for  respondent. 

LAUGHLIN,  J.  The  action  was  brought  ori^nally  against  Simon 
H.  Stem,  and  upon  his  death  his  executrix  was  substituted.     The 
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allegations  of  the  complaint  tend  to  present  two  theories  of  liability: 
(1)  For  deceit  by  decedent  in  selling  and  delivering  his  own  stock  in 
the  Pennsylvania  Furnace  Company  to  plaintiff,  instead  of  stock  in 
the  same  company  which  he  induced  plaintiff  to  agree  to  subscribe 
for,  and  led  plaintiff  to  believe  had  be^  subscribed  for,  in  his  behalf 
therein;  and  (2)  for  the  recovery  of  the  purchase  price  paid  for  the 
stock  upon  the  theory  that  its  purchase  was  induced  by  false  and 
fraudulent  representations,  upon  the  discovery  of  which  the  contract 
had  been  rescinded  and  the  return  of  the  stodc  tendered  and  a  return 
of  the  purchase  price  demanded.  Upon  the  first  theory  no  recovery 
could  be  had,  for  no  damages  were  shown,  and,  as  the  stock  delivered 
and -accepted  all  stood  in  the  name  of  the  decedent,  plaintiff  was 
chargeable  with  knowledge  of  his  ownership.  The  plaintiff,  how- 
ever, upon  the  trial,  in  effect  elected  to  stand  upon  the  second  theory, 
although  his  counsel  made  some  claims  not  essential  thereto  which 
tended  to  obscure  the  real  issue. 

It  is  claimed  at  the  outset  that  the  complaint  fails  to  state  a  cause 
of  action  upon  the  theory  of  rescission.  I  am  of  opinion  that  it  is 
sufficient.  It  is  alleged  that  plaintiff  knew  the  decedent  to  be  a  man 
of  character  and  pecuniary  responsibility  in  whom  he  had  full  con- 
fidence; that  on  or  about  the  1st  day  of  May,  1899,  plaintiff,  at  the 
instance  of  decedent,  subscribed  for  $100,000  of  the  capital  stock  of 
the  Pennsylvania  Furnace  Company  and  paid  decedent  $50,000  there- 
for ;  that,  with  a  view  to  induang  plaintiff  to  purchase  said  stock,  de- 
cedent made  false  and  fraudulent  representations  to  plaintiff,  in  sub- 
stance as  follows,  all  of  which  plaintiff  believed  and  relied  upon,  and 
all  of  which  were  false  to  the  knowledge  of  decedent,  to  wit:  That 
decedent  represented  to  plaintiff  in  May,  1899,  that  he  and  others  had 
organized  the  Pennsylvania  Furnace  Company,  of  which  he  was  a  di- 
rector, shareholder,  and  largely  interested,  to  acquire  iron  ore  rights 
and  furnace  property  in  Pennsylvania,  and  to  mine,  manufacture,  and 
sell  iron  ore  or  pig  iron;  that  "the  company  was  the  biggest  thing 
ever  gotten  up";  that  stock  in  the  company  at  $60  per  share  would 
double  in  value  and  probably  be  worth  three  times  as  much,  and  would 
be  a  splendid  investment,  well  knowing  at  the  time  tiiat  it  would  dimin- 
ish in  value  and  become  comparatively  worthless;  that  the  company 
was  capable  of  and  would  produce  60,000  tons  of  ore  and  pig  iron  an- 
nually, from  which  it  would  pay  dividends,  whereas  the  company  was 
incapable  of  producing  and  never  produced  that  quantity  of  ore  an- 
nually or  paid  but  one  dividend,  and  that  was  paid  out  of  capital  and 
not  out  of  profits.  It  is  further  alleged  that  decedent  was  personally 
familiar  with  all  the  facts  relating  to  the  property  concemmg  which 
he  made  the  representations,  for  he  owned  it  individually  until  the  or- 
ganization of  the  company  on  the  18th  day  of  September,  1899,  and 
then  on  September  22, 1899,  by  deed  conveyed  and  transferred  it  to  the 
company  for  $3,000,000;  the  property  being  actually  worth  not  more 
than  $250,000.  It  is  further  alleged  that  plaintiff  duly  tendered  back 
the  stock  and  demanded  the  return  of  the  consideration  paid,  to- 
gether with  interest  thereon.  The  allegations  fully  set  forth  that  the 
purchase  of  the  stock  was  fraudulently  induced  by  material  false  rep- 
resentations. It  was  conceded  that  decedent  sold  and  delivered  his  own 
stock  to  plaintiff,  and  recovered  and  returned  the  consideration  therefor. 
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One  Isaac  Stern,  brother  to  plaintiff,  was  called  as  a  witness  in  his 
behalf  and  testified  that  he  was  present  and  heard  a  conversation  be- 
tween plaintiff  and  decedent,  in  which  he  participated,  the  latter  part  of 
April  or  beginning  of  May,  1899,  in  the  private  office  of  Stern  Bros, 
over  their  dry  goods  store  on  West  Twenty-Third  street,  New  York. 
He  was  asked  to  state  the  conversation.  Counsd  for  decedent  asked 
leave  to  examine  him  preliminarily,  and  developed  the  fact  that  he 
agreed,  the  day  of  the  conversation,  to  purchase  from  plaintiff  $20,000 
of  the  stock  and  subsequently  paid  him  therefor,  after  receiving  it, 
but  that  the  purchase  Mras  rescinded  by  mutual  agreement,  and  he  re- 
turned the  stock  to  plaintiff,  and  received  his  money  back,  and  had  no 
mterest  in  any  of  the  stock  or  in  the  result  of  the  litigfation.  Counsel 
for  decedent  thereupon  objected  to  the  conversation  on  the  ground 
that  the  witness  was  incompetent,  under  section  829  of  the  Code  of 
Civil  Procedure,  upon  the  theory  that  plaintiff  had  derived  his  title 
through  the  witness.  The  objection  was  sustained  and  counsel  for 
plaintiff  duly  excepted.  The  court  ruled  broadly  that  the  witness  was 
not  competent  to  testify  to  any  conversation  between  the  parties,  and, 
m  effect,  informed  counsel  that  it  was  unnecessary  to  ask  specific 
questions  relating  to  the  conversation  limiting  it  to  the  stock  whidi 
plaintiff  did  not  sell  to  the  witness;  and  counsel  for  plaintiff  again 
excepted.  This  evidence  was  clearly  competent.  •  The  witness  did 
not  purchase  any  of  the  stock  of  decedent.  He  was  as  competent  to 
testify  to  the  conversation  as  if  he  had  never  purchased  any  of  it 
from  plaintiff.  The  fact  that  he  purchased  part  of  it  from  plaintiff, 
and  subsequently  rescinded  the  contract  and  returned  it,  left  the  case 
as  if  he  had  never  purchased  it.  Plaintiff's  cause  of  action  against 
decedent  was  in  no  manner  derived  through  the  witness.  He  stands 
upon  the  original  transaction.  Of  course,  he  could  jonly  rescind  in 
so  far  as  he  held  the  stock ;  but  he  did  hold  most  of  it  all  the  time, 
and  presumably,  on  his  allegations,  he  held  it  all  when  he  elected  to 
rescind.  However,  that  would  only  go  to  the  quantum  of  tfie  re- 
covery, and  would  not  affect  the  existence  of  his  cause  of  action  on  ac- 
count of  the  stock  which  he  did  not  transfer  to  the  witness.  Plaintiff 
was  thus  erroneously  deprived  of  an  opportunity  to  present  his  evi- 
dence of  fraudulent  representations  and  develop  his  case;  for,  of 
course,  he  was  incompetent  to  give  the  evidence  himself,  and  a  new 
trial  must  be  awarded. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

PATTERSON,  P.  J.,  and  CLARKE,  J.,  concur. 

INGRAHAM,  J.  (dissenting).  While  the  complaint  contains  allega- 
dons  of  many  statements  of  the  defendant's  testator  in  relation  to  tiie 
future  value  of  the  property  that  was  to  be  acquired  by  the  corporation 
and  of  the  stock  which  plaintiff  purchased,  and  enthusiastic  and  as 
it  subsequently  appeared,  exaggerated  estimates  of  the  advantages  that 
would  accrue  to  the  stockholders  of  the  company  in  consequence  of  the 
future  operations  of  the  company,  there  is  but  one  statement  of  a 
fact  that  was  made  by  the  defendant's  testator  upon  which  the  plaintiff 
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could  base  an  action  for  fraud  or  for  a  rescission  of  the  contract,  and 
that  was  the  alleged  statement  by  the  plaintiff  that  "the  said  company 
was  capable  of  and  will  produce  60,000  tons  of  ore  and  pig  iron  an- 
nually, from  which  said  company  would  pay  dividends."  Assiuning 
that  all  of  these  representations  alleged  in  the  complaint  were  made 
by  the  defendant's  testator  to  induce  the  plaintiff  to  purchase  the  stock, 
this  statement  by  the  defendant's  testator  was  the  only  representation 
of  the  existence  of  a  fact  upon  the  falseness  of  whidi  tlus  action  in 
either  aspect  could  be  based.  There  was  no  proof  offered  on  the 
trial  that  this  statement  was  not  true,  nor  did  the  plaintiff  claim  upon 
the  trial  that  he  had  evidence  to  prove  it  was  false.  After  the  testi- 
mony of  the  plaintiff's  brother  as  to  the  interview  between  the  plain- 
tiff and  the  defendant's  testator  was  excluded,  plaintiff  went  on  to  prove 
his  case  by  other  testimony,  and  he  offered  all  the  testimony  that  he 
desired  in  relation  to  the  falsity  of  the  statement  made.  If  the  testi- 
mony of  plaintiff's  brother  as  to  the  statement  of  the  defendant  had 
been  admitted,  it  would  only  have  established  the  representation  made, 
as  alleged  in  the  complaint,  and  in  the  absence  of  proof  to  justify  a 
finding  that  this  statement  was  false  I  think  the  court  could  do  nothing 
but  dismiss  the  complaint. 

All  of  the  other  alleged  representations  related  to  what  the  defend- 
ant's testator  expected  that  the  corporation  would  accomplish.  State- 
ments that  the  company  was  "the  biggest  thing  ever  gotten  up,"  that 
the  shares  of  stock  "would  double  in  value  and  would  probably  be  worth 
three  times  as  much,"  and  that  the  stock  of  the  company  "was  a  splen- 
did investment  for  the  plaintiff,"  were  certainly  not  representations  up- 
on which  a  cause  of  action  for  fraud  or  for  a  rescission  of  a  purchase 
of  the  stock  would  be  based.  The  further  allegation  that  the  plain- 
tiff supposed  that  he  was  subscribing  for  this  stock  assumed  that  he 
had  understood  that  he  was  obtaining  it  from  the  company  at  50  cents 
on  the  dollar,  when  in  fact  the  defendant  was  selling  him  his  own  stock, 
could  not  justify  a  verdict  for  the  plaintiff.  In  the  first  place,  the  plain- 
tiff must  have  known  that  there  could  be  no  subscription  of  the  can- 
pany's  stock  at  less  than  par.  If  the  plaintiff  had  subscribed  for  the 
issue  of  stock  by  the  company,  that  subscription  would  necessarily  be  at 
par,  and  not  50  cents  on  the  dollar,  and  upon  such  subscription,  what- 
ever the  subscriber  paid,  he  would  be  liable  to  the  company  for  the 
par  value  of  the  stock.  But,  when  the  stock  was  delivered  to  the  plain- 
tiff by  defendant's  testator,  it  showed  upon  its  face  that  it  was  defend- 
ant's testator's  stock,  and  that  it  stood  in  his  name  upon  the  books  of 
the  company;  for  that  fact  appeared  upon  the  face  of  the  certificate 
delivered  to  the  plaintiff.  He  accepted  those  certificates  as  a  com- 
pliance with  the  contract,  and  paid  the  defendant's  testator  for  the 
stodc,  retained  the  stock,  and  received  the  dividends ;  and  it  is  too  late 
for  him,  years  afterwards,  to  attempt  to  disaffirm  the  purchase  upon 
the  ground  tfiat  the  stock  was  the  defendant's  testator's  stock,  and  not 
that  of  the  company,  issued  as  the  result  of  his  subscription  to  the 
capital  stock  of  the  company.  It  is  evident  that  by  this  transaction 
the  plaintiff,  who  had  confidence  in  the  judgment  of  the  defendant's 
testator,  entered  "into  a  speculation  in  acquiring  this  stock  which  he 
thought  would  result  in  large  profit    This  conclusion  quite  probably 
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was  based  upon  the  enthusiastic  and  exaggerated  idea  of  the  defendant's 
testator  as  to  the  result  of  the  speculation ;  but  I  think  it  is  quite  clear 
that  there  was  no  fraud  in  the  transaction  to  justify  this  action. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be  af- 
firmed. 

SCOTT,  J.,  concurs. 


SCHWBIO  V.  80HWEI0. 
(Snpreme  Oonrt,  Antellate  Divlalon,  First  Dquurtmoit.    December  20,  1907.) 

0IVOaCB— JilJKONT— OVIDKROE. 

Wbere,  In  an  action  for  dlvoroe  for  adnltety,  plalntUTa  complaint  al> 
leged  the  facts  on  InformaUon  and  belief,  wblcb  defendant  denied  under 
oath,  and  plaintiff's  an>Ilcatlon  for  alimony  and  counsel  fees  pendente  Ute^ 
based  on  a  petition  redtlng  that  she  would  be  able  to  substantiate  all  the 
allegations  of  the  complaint  by  proof  on  trial,  etc.,  was  answered  by  de- 
fendant, absolutely  denying  the  chaises  of  adultery  made  In  the  oomr 
plaint,  which  was  not  supported  by  any  proofs  showing  the  sources  of 
plaintiff's  information  nor  the  grounds  of  her  belief,  her  application  should 
have  been  denied,  with  leave  to  renew  on  further  proofs. 

Appeal  from  Special  Term. 

Action  by  Anna  Schweig  against  Arthur  C.  Schweig.  From  an  or- 
der allowing  alimony  and  counsel  fees  pendente  lite  in  an  action  of  ab- 
solute divorce,  defendant  appeals.    Reversed,  and  motion  denied. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

P.  A.  Hatting  (Abraham  Harris,  of  counsel),  for  appellant. 

CLARKE,  J.  This  is  an  aiq)eal  from  an  order  of  the  Special  Term 
awarding  to  the  plaintiff  alimony  pendente  lite  at  the  rate  of  $10  per 
week  and  a  counsel  fee  of  $75.  The  order  is  based  upon  a  petition  of 
the  plaintiff  in  which  it  is  alleged : 

"That  she  will  be  able  to  substantiate  all  the  allegations  of  the  complaint  by 
proof  at  the  trial,  and  that  she  has  a  good  cause  of  action  thereon,  as  she  Is 
advised  by  her  eounselott    *    *    *    and  that  she  verily  believes." 

The  complaint  alleges : 

"On  information  and  belief  that  at  divers  times  and  at  various  places  in  the 
dty  of  New  York,  between  the  Ist  day  of  September,  1908,  and  the  Ist  day  of 
January,  1007,  the  defendant  has  committed  adultery  with  a  woman  wboee 
name  is  at  present  unknown  to  the  plaintiff." 

This  allegation  of  the  complaint  is  denied  under  oath  by  the  de- 
fendant. 

This  order  should  not  have  been  granted,  under  the  express  author- 
ity of  Downing  v.  Downing,  23  App.  Div.  669,  48  N.  Y.  Supp.  727, 
where  this  court  said : 

"All  the  allegations  constituting  the  ground  of  divorce  in  the  complaint  are 
upon  information  and  belief;  and  this  motion  was  based  upon  a  petition  and 
tbe  complaint  The  defendant,  answering  the  motion,  filed  an  affidavit  deny- 
ing absolutely  the  charges  of  adultery  contained  in  the  complaint,  and  no 
proofs  whatever  tending  to  show  the  sources  of  information  or  the  grounds  ot 
belief  of  the  plaintiff  were  presented  to  the  court.    We  think,  under  these  dr- 
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cnmstancee,  the  plalntUTa  motion  sboald  bare  been  denied.  In  aid  of  ber  ap- 
plication sbe  Bbonid  have  exhibited  to  the  court  some  evidence  tending  to 
■bow  that  there  was  a  reasonable  ground  for  her  commoiclng  the  action  and 
that  there  was  a  reasonable  probability  that  she  might  succeed  in  establishing 
ber  charges."    Wood  v.  Wood,  61  App.  Div.  96,  70  N.  Y.  Supp.  72. 

Therefore  this  order  should  be  reversed,  and  the  motion  denied, 
without  costs,  with  leave  to  renew  upon  further  proofs.    All  concur. 


.  80HWBIO  V.  8CHWSI0. 
(Supreme  Court,  Appellate  DlTlsion,  First  Department    December  20,  1907.) 

1.  DiTOBCS— AUHORT— COHDinOIIAI.   OBDKB. 

An  order  for  alimony  and  connsel  fees  provided  that  defendant  ahonld 
be  permitted  to  visit  the  child  of  the  parties  in  New  York  City  twice  a 
wedE  on  certain  days  at  a  place  to  be  fixed  by  agreement  Beld,  that  de- 
fendant's right  to  see  the  child  was  not  a  condition  precedent  to  his  lia- 
bility for  alimony,  so  that  the  wife's  failure  to  aftord  him  an  opportunity 
for  that  purpose  constituted  no  defense  to  his  liability  for  failure  to  pay 
alimony  according  to  the  decree. 

2:  SaVX— FXBIOBHANOX. 

It  was  the  duty  of  a  husband,  In  a  suit  against  him  for  divorce,  to  obey 
an  order  for,  the  payment  of  alimony  and  counsel  fees  pendente  lite, 
though  erroneous,  unless  he  bad  obtained  a  stay,  or  until  it  was  modlfled, 
set  aside,  <h:  reversed. 

8.  Sahb— BRvoBCEinNT— GoNTKiiFT— Obdbb— Pbejttdiok. 

Code  Olv.  Proc.  |  1778,  provides  for  the  enforcemoit  of  orders  for  ali- 
mony by  proceedings  to  pimisb  for  contempt  Section  2266  provides  that 
when  a  right  or  remedy  of  a  party  to  a  civil  action  may  be  defeated  or 
prejudiced  by  a  neglect  of  duty  or  other  misconduct  the  offense  must  be 
punished  as  prescribed  in  the  title  relating  to  "proceedings  to  punish  con- 
tempt of  court  other  than  criminal  contempt";  and  section  2281  declares 
that  If  accused  has  committed  an  offense  charged,  and  It  was  calculated 
to  or  did  defeat  or  prejudice  the  rights  of  the  party  to  the  action,  the 
Judge  must  direct  punishment  by  fine  or  imprisonment  Held,  that  an 
order  punishing  defendant  for  contempt  in  falling  to  comply  with  an  or- 
der requiring  the  payment  of  alimony  and  counsel  fees  which  failed  to 
determine  that  such  failure  was  either  calculated  to  or  did  defeat  impair, 
or  prejudice  any  of  the  rights  or  remedies  of  plaintiff  In  the  action  was 
fatally  defective. 

Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Anna  Schweig  against  Arthur  C.  Schweig  for  divorce. 
From  an  order  adjudging  defendant  guilty  of  contempt  for  failure 
to  comply  with  an  order  directing  him  to  pay  plaintiff  certain  alimony 
and  counsel  fees,  he  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  T.,  and  McLAUGHLIN,  IN- 
GRAHAM, CLARKE,  and  HOUGHTON,  JJ. 

P.  A.  Hatting  (Abraham  Harris,  of  counsel),  for  appellant. 

CLARKE,  J.  This  is  an  order  adjudging  the  defendant  in  con- 
tempt for  disobedience  of  an  order  requiring  him  to  pay  alimony  and 
counsel  fee  pendente  lite  in  an  action  for  an  absolute  divorce,  which 
said  order  was  appealed  from  and  upon  said  appeal  has  been  reversed 
by  this  court  in  the  opinion  handed  down  herewith  (107  N.  Y.  Supp. 
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904)  as  having  been  improvidently  made.    The  order  which  granted 
the  alimony  pendente  lite  also  provided : 

"niat  said  defendant  be  permitted  to  visit  and  see  the  child  of  the  parties 
hereto,  in  the  city  of  New  York,  twice  a  week,  on  Sunday  and  Wednesday  of 
each  weelE,  in  the  (dty  of  New  York,  and  that  aaid  plaintiff  permit  and  allow 
the  defendant  to  see  aaid  child  during  the  pendoicy  of  this  action  at  aiudi 
place  in  the  city  of  New  York  as  may  be  agreed  upon,  or  as  this  court  sball 
horeafter  direct" 

At  the  time  of  the  commencement  of  the  action  the  plaintiff  had  been 
actually  residing,  and  is  still  residing,  in  the  dty  of  Pittsburg,  Pa., 
and  since  the  making  of  said  order  she  has  not  complied  or  attempted 
to  comply  with  the  provisions  thereof  requiring  her  to  permit  and  allow 
the  defendant  to  visit  and  see  the  diild  tvirice  a  week  in  the  dty  of  New 
York.  As,  however,  said  provision  does  not  appear  by  said  order  to 
have  been  a  condition  precedent,  I  do  not  think  the  failure  of  the  plain- 
tiff to  obey  the  provisions  thereof  would  furnish  justification  to  the 
defendant  for  not  paying  the  alimony  and  counsel  fee  allowed,  so  long^ 
as  said  order  remained  unreversed.  Although  we  have  now  reversed 
said  order  upon  the  ground  that  it  was  improperly  granted,  it  was  the 
duty  of  the  defendant  to  obey  it,  unless  he  had  obtained  a  stay,  or 
until  it  was  modified,  set  aside,  or  reversed. 

Section  1773  of  the  Code  of  Civil  Procedure  provides  for  the  enforce- 
ment of  orders  for  the  payment  of  alimony  by  the  issuance  of  an  order 
to  show  cause  why  the  husband  should  not  be  punished  for  his  failure 
to  make  the  payment  required,  "and  therefore  proceedings  must  be 
taken  to  punish  him  as  prescribed  in  title  third  of  chapter  seventeenth 
of  this  act."  Section  2266  of  the  Code  of  Civil  Procedure,  contained 
in  said  title  and  chapter,  provides  that  when  a  right  or  remedy  of  a 
party  to  a  dvil  action  or  special  proceeding,  pending  in  the  court  or 
before  the  judge  or  referee,  may  be  defeated,  impaired,  impeded,  or 
prejudiced  by  a  neglect  or  violation  of  duty  or  other  misconduct,  the 
offense  must  be  punished  as  prescribed  in  this  title,  which  is  entitled 
"Proceedings  to  Punish  Contempt  of  Court  Other  Than  a  Criminal 
Contempt."  Section  2283  of  the  Code  of  Civil  Procedure  provides 
that  upon  the  return  of  an  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  any  other  motion,  and  if  the  determi- 
nation is  to  the  effect  spedfied  in  the  last  section  but  one  the  order 
thereupon  must  be  to  the  same  eflFect  as  the  final  order  therdn  pre- 
scribed. The  section  alluded  to  is  2281,  which  provides,  if  it  is  deter- 
mined that  the  accused  has  committed  the  offense  charged,  and  that  it 
was  calculated  to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice 
the  rights  or  remedies  of  a  party  to  an  action  or  a  spedal  proceeding 
brought  in  the  court  or  before  the  judge  or  referee,  the  court,  judge, 
or  referee  must  make  a  final  order  accordingly,  directing  that  he  be 
punished  by  fine  or  imprisonment  or  both,  as  the  nature  of  the  case  re- 
quires. 

The  order  appealed  from  does  not  comply  with  sections  2283  and 
2281  of  the  Code  of  Civil  Procedure,  in  that  there  is  no  determination 
therein  contained  that  the  offense  charged  and  held  to  have  been  com- 
mitted was  calculated  to,  or  actually  did,  defeat,  impair,  impede,  or 
prejudice  the  rights  or  remedies  of  a  party  to  the  action.    This  court 
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held  in  Socialistic  Co-operative  Publishing  Ass'n  v.  Kuhn,  61  App. 
Div.  583,  64  N.  Y,  Supp.  933: 

"In  a  cItII  action,  before  a  defendant  can  be  punished  for  a  contempt  of 
tionrt,  *  *  •  there  must  first  be  an  adjudication  that  he  Is  not  only  guilty 
of  a  contempt  of  court,  but  that  his  act,  of  which  the  opposing  party  OHn- 
plalns,  not  only  has  a  tendency  to,  but  actually  does,  defeat,  Impair,  Impede, 
or  prejudice  the  rights  or  remedies  of  the  partr  complaining." 

.  And  as  in  the  order  appealed  from  tiiere  was  no  adjudication  either 
that  the  defendant  had  been  guilty  of  contempt  or  that  the  acts  of 
which  the  plaintiff  complained  had  defeated,  or  impaired,  impeded,  or 
prejudiced,  its  rights  or  remedies  in  any  respect,  this  court  reversed  the 
order. 

In  Fischer  v.,Rabb,  81  N.  Y.  235,  the  Court  of  Appeals  said: 

"It  will  be  seen  that  the  misconduct  which  can  be  treated  and  punished  as 
a  contempt  must  be  such  as  to  defeat.  Impair,  or  prejudice  a  right  or  remedy 
of  a  party  to  a  dvll  action,  and  that  the  alleged  misconduct  does  have  such 
efTect  must  be  made  to  appear  and  be  adjudicated." 

This  rule  has  been  spedlically  i^>plied  to  orders  punishing  for  con- 
tempt by  nonpayment  of  alimony  in  divorce  cases.  Sandford  v.  Sand- 
ford,  40  Hun,  540.    Daniels,  J.,  said : 

"The  order  from  which  the  appeal  has  been  taken  contains  no  such  adjudi- 
cation, and  because  of  that  omission  It  falls  to  comply  with  what  has  been 
directed  by  these  sections  of  the  statute.  In  each  of  these  respects  the  pro- 
ceeding was  wholly  defective,  and  the  order  fn>m  which  the  appeal  bam  been 
taken  cannot  be  STurtalned." 

To  the  same  effect  are  Mahon  v.  Mahon,  50  N.  Y.  Super.  Ct.  92 ; 
Whitney  v.  Whitney,  19  Civ.  Proc.  R.  265,  11  N.  Y.  Supp.  582;  Men- 
del V.  Mendel,  4  N.  Y.  St.  Rep.  566. 

It  follows,  therefore,  that  the  order  appealed  fnwn  should  be  re- 
versed, with  $10  costs  and  disbursements.  All  concur,  except  IN- 
GRAHAM,  J.,  who  dissents. 


(06  Misc.  Rep.  623.) 

McLBAN  V.  FIDELITT  ft  DEPOSIT  OO.  OF  MARYLAND. 

(Supreme  Oonrt,  Appellate  Term.    December  20,  1907.) 

1.  Abbkst— Orvn.  Aonon— TTNDEBTAKiNa — Itkms  or  Dauaok. 

The  recovery  on  an  undertaking  given  to  obtain  an  order  of  arrest, 
where  Judgment  In  the  action  is  for  defendant,  includes,  in  addition  to  the 
costs,  damages  for  counsel  fees  in  attempting  to  vacate  the  order  of  arrest, 
in  securing  ball,  in  the  trial  of  the  case,  and  for  loss  of  earnings  during 
Imprisonment,  etc. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  4,  Arrest,  |  135.] 

2.  Same— AonoN  on  Judoiixnt  roa  Obts— Bights  or  Assiorex  or  TJitDXB- 

TAXINO. 

Wbere  Judgment  was  for  defendant  for  costs  In  an  actkm  In  wblch  an 
order  for  arrest  had  been  obtained,  the  assignee  of  the  undertaking  given 
to  procure  the  order  need  not  ask  to  be  made  a  party  to  an  action  on  the 
Jui^ment  for  costs  by  an  assignee  thereof  against  the  surety  on  the  un- 
dertaking, and  the  fact  that  he  or  his  assignor  have  not  asserted  a  claim 
for  damages  is  no  evidence  that  there  could  not  be  a  recovery  <m  the  un- 
dertaking, and  does  not  authorize  full  recovery  by  ttaa  assignee  of  the 
judgment  for  costs. 
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8.  Saicb— Rights  or  AssiaRSB  or  Judoiunt. 

If  the  assignee  of  the  judgment  had  any  Interest  In  tba  amoont  re- 
coverable on  the  undertaking,  it  would  be  limited  to  the  amount  of  the 
costs,  and  would  be  at  most  an  equitable  interest  in  any  sum  which  might 
be  recovered  on  the  undertaking  In  an  action  In  which  all  Interested 
claimants  were  parties. 

4.  Sauk— liiABiUTT  on  UitDEBTAXiHa. 

A  surety  oa  an  undertaking  given  to  procure  an  order  of  arrest  Is  lia- 
ble for  one  cause  d  action  thereon,  and  the  rights  of  any  persons  to  dam- 
ages  or  costs  thereunder,  taowever  acquired,  must  be  fixed  and  determined 
In  one  action,  In  which  all  the  claimants  are  made  partlea 

[Bd.  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  4,  Arrest,  |  ISOw] 

8.  AssiONiaatTB— EvFEOi— BioHTs  or  Aonoir— Apfuoahoh  or  Bttix. 

The  rule  that  the  transfer  of  a  principal  debt  carries  with  It  all  col- 
laterals, etc,  is  applicable  only  In  cases  where  equity  requires  It,  and 
not  where  it  would  work  an  injury  to  the  assignor,  as  wtiere  the  security 
stands  for  several  distinct  debts;  hence,  where  defendant  in  an  action  Id 
which  there  was  an  order  for  arrest  recovered  judgment  for  costs,  and 
the  Judgmoit  was  assigned  to  plaintiff,  but  the  undertaking  to  procui% 
the  order  of  arrest  was  subsequently  assigned  to  another,  plaintiff  cannot 
recover  from  the  surety  on  the  undertaking  In  an  action  in  which  the  as- 
signee of  the  undertaking  U  not  made  a  party. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  James  R.  McLean  against  the  Fidelity  &  Deposit  Com- 
pany of  Maryland.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  McCAIX  and 
FORD,  JJ. 

Frank  A.  Acer,  for  appellant. 
Alfred  J.  Talley,  for  respondent. 

McCALL,  J.  The  undisputed  facts  in  this  case  show  that  one  Lynch 
began  an  action  in  the  Supreme  Court  against  one  Bloch,  the  plain- 
tiff's assignor  herein,  and  in  that  action  Stained  an  order  of  arrest 
The  defendant  herein  executed  an  undertaking  on  behalf  of  said 
Lynch,  wherein  it  undertook  and  guaranteed  that  if  in  such  action 
Bloch  should  recover  a  judgment,  or  it  was  finally  decided  that  hyach 
was  not  entitled  to  the  order  of  arrest  he  should  pa^  all  costs  which 
might  be  awarded  to  said  Bloch  and  all  damages  which  he  might  sus- 
tain by  reason  of  such  arrest.  This  action  came  on  for  trial,  and  re- 
sulted in  a  verdict  for  the  defendant  (Bloch),  and  a  judgment  was  en- 
tered in  his  favor  for  the  sum  of  $125.59  costs.  Subsequently  an  ex- 
ecution was  issued  s^ainst  the  property  of  I^ch,  and  on  Jtme  20, 

1906,  was  returned  wholly  unsatisfied.    Thereafter,  and  on  January  14, 

1907,  the  judgment  was  sold  and  assigned  by  Blodi  to  this  plaintiff. 
On  January  31,  1907,  Bloch  sold  and  assigned  all  his  "right,  title,  and 
interest  of,  in,  and  to  the  undertaking,"  together  with  "any  and  all 
causes  of  actions  which  I  now  have  or  hereafter  may  have  upon  said 
undertaking,"  to  one  Kinstler.  This  plaintiff,  the  owner  of  the  judg- 
ment, seeks  in  this  action  to  recover  the  amount  thereof  from  the  de- 
fendant, and  did  obtain  a  judgment  therefor  in  the  court  below. 

Inasmuch  as  there  is  nothing  in  the  assignment,  pleading,  or  proof 
which  signifies  that  plaintiff's  assignor  intended  to  or  did  convey  any 
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-of  his  rights  under  the  undertaking  to  this  plaintiff,  the  plaintiff  must 
establish  the  legal  effect  of  the  assignment  of  the  judgment  to  be  such 
as  to  entitle  him  to  recover  tiie  amount  thereof  of  the  defendant,  and 
in  this  action,  in  which  he  and  the  defendant  are  the  only  parties.  Re- 
duced to  its  lowest  terms,  the  daim  of  the  plaintiff  is  that  the  legal 
-effect  of  the  assignment  of  the  judgment  was  to  vest  in  the  plaintiff  the 
right  to  recover  of  the  defendant  the  amount  of  costs  evidenced  by  the 
judgment  and  unpaid  by  Lynch ;  and  this  without  regard  to  the  fact 
that  the  undertaking  itself  had  been  assigned  by  Bloch  to  said  Kinstler. 
The  undertaking  of  the  defendant  is  an  entire  one,  although  it  provides 
for  the  payment,  upon  the  happening  of  a  contingency,  of  several  items 
of  damages,  viz.,  for  the  costs  awarded  to  the  defendant  (Bloch)  and 
all  damages  which  he  may  sustain  bv  reason  of  the  arrest,  not  exceed- 
ing $250.  The  items  of  damages  that  may  be  recovered,  aside  from 
the  costs,  consist  of  counsel  fees  in  efforts  to  vacate  the  order  of  arrest, 
in  securing  bail,  in  the  trial  of  the  case,  and  for  loss  of  earnings  during 
imprisonment,  etc.  Bamberger  v.  Kahn,  43  Hun,  411 ;  Tyng  v.  Amer- 
ican Surety  Co.,  48  App.  Div.  240,  62  N.  Y.  Supp.  843 ;  Krause  v. 
Rutherford,  46  App.  Div.  IBS,  60  N.  Y.  Supp.  1047. 

The  respondent  urges,  however,  that,  as  there  is  no  evidence  that 
Bloch  attempted  to  procure  the  vacating  of  the  order  of  arrest,  it  must 
be  deemed  to  have  been  properly  granted,  and  that  he  or  his  assignor 
is  estopped  from  claiming  any  "special"  damages  because  of  his  ar- 
rest. Plaintiff  also  asserts  that  because  Kinstier  did  not  ask  to  be 
joined  as  a  party,  and  presented  no  evidence  of  any  kind  as  to  dam- 
age, there  is  no  foundation  for  the  claim  that  a  judgment  in  favor 
of  the  plaintiff  would  injure  the  rights  of  Kinstler.  This  ar^ment 
is  in  support  of  a  proposition  that  the  plaintiff's  recovery  herem  bars 
any  claim  that  Bloch  or  his  assignee  may  have  against  the  defendant 
for  damages  other  than  the  costs  evidenced  by  the  judgment  assigned 
to  the  plaintiff,  and  that  in  fact  there  was  no  tenable  claim  at  the  time 
of  the  assignment  of  the  undertaking  against  the  defendant,  except  the 
amount  of  the  costs  awarded  Blooi  by  the  judgment  in  his  favor. 
There  is  no  validity  or  force  in  this  contention.  Bloch's  cause  of  ac- 
tion accrued  when  tfie  action  brought  by  Lynch  terminated  in  his  favor, 
and  he  was  then,  and  for  aught  that  appears  his  assignees  are  now, 
entitled  to  recover,  not  only  the  costs  awarded  him,  but  also  for  the 
damages  that  were  caused  him  by  his  arrest;  and  because  it  does  not 
appear  that  up  to  the  present  time  either  Bloch  or  his  assignee  have 
asserted  any  claim  to  recover  for  damages  is  no  ground  or  reason 
for  affirming  that  proof  of  such  damages  cannot  be  given  and  a  re- 
coveiy  be  had  therefor.  Neither  was  Bloch's  assignee,  Kinstler,  com- 
pelled to  ask  that  he  be  made  a  party  to  the  present  action,  and  that  he 
has  not  as  yet  pressed  his  claim  is  not  evidence  that  he  has  none. 

Assuming,  then,  but  not  deciding,  that  the  legal  effect  of  the  assign- 
ment of  the  judgment  against  Lynch  for  costs  vested  in  the  plaintiff  a 
right  or  interest  in  the  amount  recoverable  upon  the  undertaking,  it  is 
clear  tiiat  the  plaintiffs  claim  therein  would  be  limited  to  the  amount 
of  such  costs,  and  by  no  theory  could  it  be  extended  to  the  other  ele- 
ments of  damage  covered  by  the  bond.  The  plaintiff  would  therefore 
have  only  an  equitable  interest,  bounded  by  the  ampunt  of  the  judg- 
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ment,  in  any  sum  that  might  be  recovered  of  the  defendant  in  an  ac- 
tion in  which  all  interested  claimants  were  parties.  The  assignment 
of  the  judgment  to  the  plaintiff  vvould  not  create  the  right  to  divide  de- 
fendant's liability  into  as  many  complete  causes  of  action  as  there  might 
be  owners  or  claimants  to  the  several  items  of  damage  which  the  de- 
fendant was  obligated  to  pay  in  accordance  with  the  conditions  of  the 
bond.  The  defendant  is  liable  but  for  one  cause  of  action,  and  has  a 
right  to  insist  that,  having  incurred  but  one  liability,  all  the  parties 
claiming  an  interest  in  any  sum  of  money  which  it  may  be  found  obli- 
gated to  pay  shall  be  made  parties  in  one  action,  and  it  cannot  be  sub- 
jected to  costs  in  several  separate  actions  brought  by  each  daimant. 
If,  therefore,  the  plaintiff,  by  operation  of  law  or  otherwise,  acquired 
any  right  or  interest  in  the  amount  which  may  be  recovered  of  the  de- 
fendant by  reason  of  its  having  given  the  imdertaking  aforesaid,  those 
rights  must  be  fixed  and  determined  in  an  action  in  which  all  the 
claimants  in  the  subject-matter  are  made  parties. 

The  authorities  referred  to  in  respondent's  brief  add  no  strength  to 
his  position.  The  rule  that  the  transfer  of  the  principal  debt  carries 
with  it  all  collaterals,  etc.,  is  well  known  (Allen  v.  Brown,  44  N.  Y. 
233),  and  is  applicable  only  in  cases  where  equity  requires  it,  and  not 
where  it  would  work  an  injury  to  the  assignor,  as  where  the  securities 
stand  for  several  distinct  debts.  Now  the  judgment  assigned  to  plain- 
tiff is  merely  an  item  of  damage  which,  when  proven  in  an  action  oiv 
the  undertaking,  would  fix  defendant's  liability  to  that  extent ;  the  de- 
fendant still  remaining  liable  up  to  $250  in  amount  for  all  other  proved 
items  of  damage,  showing  that  said  security  beyond  peradventure 
stands  for  several  possible  distinct  debts  held  by  several  distinct  per- 
sons, all  of  whom,  we  believe,  are  necessary  parties  to  a  complete  and 
final  settlement  of  the  issues  involved.  This,  of  course,  will  present 
the  suggestion  that  the  proper  tribunal  for  a  disposition  of  these  is- 
sues is  a  court  of  equity ;  but  in  any  event  this  judgment  must  be  re- 
versed. 

Judgement  reversed,  with  costs,  and  complaint  dismissed.   All  concur. 


DAVIS  y.  VAN  TASSBIU 
(Suprone  Court,  Trial  Term,  'Ontario  County.    October,  1907.) 

BROKZBS— ColCFENBATIOir— CONSTBUOnOR    OF   CONTBAOTB. 

A  contract  giving  a  broker  the  sole  agency  for  six  months  for  the  tale 
of  realty,  and  providing  that  "at  such  time  as  a  sale  Shall  be  effected"  a 
commlS8i<Hi  ghall  be  paid  him,  does  not  entitle  the  biokw  to  a  commlBaicm 
on  a  sale  by  the  owner  within  the  six  months  without  the  aaslstance  of 
the  broker. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  8,  Brokers,  t  74.] 

Action  by  Franklin  P.  Davis  against  Lunette  E.  Van  Tassel,  admin- 
istrator of  Wilford  Van  Tassel,  for  broker's  commissions  on  a  sale 
of  real  estate.    Complaint  dismissed. 

Edward  J.  Cook,  for  plaintifiF. 
W.  Smith  O'Brien,  for  defendant 
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SUTHERLAND,  J.  The  ocxitract  between  the  defendant's  intes- 
tate and  the  plaintiff  is  in  writing,  and  reads  as  follows: 

"It  iB  hereby  ezpreesly  agreed  that  In  coiislderatlon  of  efforts  pat  forth 
and  to  be  pnt  forth  that  yon  are  the  recognized  sole  agent  for  the  property 
briefly  described  below  for  the  period  of  six  mouths  from  the  19th  day  of 
Angust,  1906 :  (1)  The  property  known  as  the  Torrey  Park  Hotel'  and  situate 
on  the  east  side  of  and  being  No.  100  Sherrlll  St,  Geneva,  N.  T.,  together  with 
its  furnishings,  with  a  few  ezceptlcms,  for  the  sum  of  fifteen  thousand  dol- 
lars ($15,000.00).  (2)  The  premises  situate  on  the  west  side  of  and  known 
as  'No.  63  North  Genesee  St,'  Gteneva,  N.  X.  for  the  sum  of  forty-flye  hundred 
dollars  ($4,500.00).  (3)  The  vacant  lot  adjoining  on  the  south  the  house  known 
as  'No.  43  Genesee  St,'  Geneva,  N.  Y.,  for  the  sum  of  two  thousand  dollars 
(12,000.00).  Said  lot  behig  40  feet  front  on  Genesee  St  and  233  feet  deep.  (4) 
EKtber  or  all  of  the  lots  on  Clinton  St  In  the  rear  of  the  said  No.  43  Genesee 
St  premises  for  the  sum  of  five  hundred  dollars  each;  said  lots  being  each 
33%  feet  front  oa  Clinton  St  and  125  feet  deep.  And  at  such  time  as  a  sale 
shall  be  effected  for  any  of  the  above-mentioned  property  for  the  prices  nam- 
ed, or  at  any  other  price,  daring  said  term,  I  hereby  agree  to  pay  you  the  sum 
of  2  per  c«it  on  the  selling  price  of  the  improved  properly  and  6  per  cent 
on  the  selling  price  of  the  vacant  property  at  such  time  as  such  sales  are  ef- 
fected. 

"[Signed]  W.  Van  TasseL 

"Accepted:  F.  P.  Davis." 

The  agreement  was  made  August  25,  1906.  October  6,  1905,  the 
defendant's  intestate  entered  into  a  written  contract  for  the  sale  of  the 
said  Torrey  Park  Hotel  and  its  furnishings  to  one  Matthews  for  the 
sum  of  $14,600,  $1,000  of  which  was  for  the  wines,  liquors,  and  cigars. 
This  contract  was  to  be  performed  and  possession  g^ven  November  1, 
1906 ;  but  before  that  date  an  extension  of  time  was  given  in  writing 
until  November  1,  1906.  The  purchaser  did  not  perform,  however, 
and  on  November  1,  1906,  a  written  release  was  signed  by  Davis  and 
Matthews,  releasing  each  other  from  the  obligations  of  the  contract 
of  sale.  The  property  did  not  change  hands,  possession  never  having 
been  given.  The  plaintiff  advertised  the  property  for  sale  in  the 
Geneva  papers,  and  also  in  papers  in  Syracuse,  but  was  not  the  pro- 
curing cause  of  the  sale,  and  did  not  attract  the  attention  of  the  pur- 
chaser to  the  property,  and  participated  in  no  manner  in  bringing  the 
parties  together.  After  the  contract  of  sale  had  been  entered  into,  the 
defendant's  intestate  informed  the  plaintiff  that  he  had  sold  the  prop- 
erty. The  plaintiff  then  made  a  claim  against  the  intestate  for  com- 
missions on  the  contract  price,  which  was  refused;  but  the  intestate 
offered  the  plaintiff  by  way  of  compromise  $200,  which  offer  the  plain- 
tiff declined  to  accept. 

The  plaintiff  bases  his  suit  for  commissions  upon  the  peculiar  word- 
ing of  the  contract  between  him  and  the  defendant's  intestate,  claiming 
that  he  became  entitied  to  the  commission,  no  matter  how  the  sale  was 
brought  about,  because  it  occurred  within  the  six  months  specified  in 
the  contract.  This  claim  does  not  seem  to  me  to  be  justified.  No 
doubt  a  contract  cotild  be  made  whereby,  in  consideration  of  the  ef- 
forts made  by  an  agent  to  sell  property,  the  owner  might  obligate  him- 
self to  pay  a  sum  agreed  upon  if  the  premises  were  sold,  even  with- 
out the  aid  of  the  Broker;  but  it  does  not  seem  to  me  that  this  is 
sudi  a  contract  The  plaintiff  is  constituted  the  recognized  sole  agent 
for  the  property ;  but  there  is  nothing  in  the  fact  of  sole  agency  which 
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in  itself  gives  the  broker  any  right  to  commissions,  unless  he  is  the 
procuring  cause  of  the  sale,  and  that  his  right  to  commissions  in  this 
case  depended  upon  his  rendering  some  effective  service  in  promoting 
a  sale  seems  to  be  in  harmony  with  the  words : 

"Ajid  at  such  time  as  a  sale  sball  be  effected  for  any  of  the  abore-mentlon- 
ed  properly  for  the  prices  named  *  *  *  I  agree  to  pay  yon  the  som  of  2 
per  cent.    *    •    •    at  such  time  as  snch  aalea  are  effected." 

This  language  seems  to  me  to  mean  sales  brought  about  or  effected 
through  the  agency  created  by  that  contract,  and  does  not  refer  to  a 
sale  made  by  the  owner  himself,  toward  the  accomplishment  of  which 
the  agent  contributes  nothing. 

The  complaint  must  therefore  be  dismissed. 


OER&tANIA  LIFE  INS.  CO.  v.  POTTBR  et  al. 
(Snpreme  Court,  Special  Term,  New  Tork  County.    December  26,  190T^ 

1.  MoBTOAOBB— Right  to  roBKOi:.osE— Dkfaui.t— Taxbs. 

A  provision  that  on  a  mortgagor's  failure  to  pay  taxes  and  their  pay- 
ment by  mortgagee  the  whole  debt  shall  becmue  due,  if  the  mortgagee  so 
elect.  Is  enforceable. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  85,  Mortgages.  |  1161.] 

2.  Saub— TXRDEB— SurnoiXROT. 

A  mortgage  provided  that  the  mortgagor  should  pay  all  taxes  as  aoaa  is 
they  became  due  and  payable,  and  that  in  default  thereof  the  mortgagee 
might  pay  them  and  the  whole  debt  would  become  due,  If  the  mortgagee 
should  so  elect  Greater  New  York  Charter,  Laws  1901,  p.  888,  c.  466^ 
I  914,  provides  tliat  taxes  shall  become  due  and  payable  the  first  Monday 
in  October.  The  taxes  not  having  been  previously  paid,  the  mortgagee 
paid  them  the  day  following  the  first  Monday  In  October.  Nine  days  la- 
ter he  commoiced  an  action  to  foreclose.  Thereafter  the  mortgagor  ten- 
dered the  amount  of  taxes.  Interest  thereon,  and  costs.  Held,  that  the 
tender  was  lusuffldent ;  the  whole  dd>t  having  become  due  at  tiw  election 
of  the  mortgagee. 

Action  by  the  Germania  Life  Insurance  Company  against  Howard 
Nott  Potter  and  another.    Judgment  for  plaintiff. 

Dulon  &  Roe,  for  plaintiff. 

Parsons,  Closson  &  Mcllvain,  for  defendants. 

NEWBURGER,  J.  Action  for  the  foreclosure  of  a  mortgage.  The 
mortgage  contains  the  following  clause: 

"And  the  said  party  of  the  first  part  does  furthermore  covenant  and  agree, 
until  full  payment  of  the  amount  hereby  secured,  to  bear,  pay,  and  discharge, 
as  soon  as  the  same  may  become  due  and  payable,  all  taxes,  charges,  and  as- 
sessments which  may  be  Imposed  by  law  upon  the  said  mortgaged  premises, 
or  on  any  pert  thereof,  and  in  default  thereof  that  It  shall  and  may  be  lawful 
for  the  said  party  of  the  second  part  to  pay  the  amount  of  any  such  tax, 
cliarge,  or  assessment  with  any  expense  attending  the  same,  and  any  amount 
so  paid  the  party  of  the  first  part  covenants  and  agrees  to  repay  to  the  said 
party  of  the  second  part,  with  laterest  thereon,  and  the  same  shall  be  a  lien 
on  said  premises  and  be  secured  by  the  said  bond  and  these  presents,  and  the 
whole  amount  bereby  secured,  if  not  then  due,  sball  thereupon,  if  the  said  par- 
ty of  the  second  part  so  elect  become  due  and  payable  forthwith." 
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This  clause  provided  that  the  mortgagor  should  pay  and  disdiarge 
the  taxes  as  soon  as  they  became  due  and  payable.  Section  914 
of  the  Greater  New  York  charter  (Laws  1901,  p.  389,  c.  466)  provides 
that  taxes  shall  become  due  and  payable  on  the  first  Monday  of  Octo- 
ber, and  that  they  shall  become  liens  when  they  become  due  and  paya- 
ble. The  first  Monday  of  October,  1907,  was  on  the  7th  day  of  that 
month.  It  has  been  repeatedly  held  that  a  covenant  in  a  mortgage 
as  to  payment  of  taxes  is  to  be  enforced  the  same  as  the  covenant  for 
the  payment  of  interest.  As  was  said  by  Mr.  Justice  Van  Brunt  in 
O'Connor  ▼.  Shipman,  48  How.  Prac.  138 : 

"I  am  nnable  to  discover  any  difference  between  a  condition  relating  to  prin- 
cipal and  Interest  and  one  relating  to  taxes.  If  It  Is  expressly  stated  that  the 
wbole  principal  sum  sball  become  dne  because  of  the  nonpayment  of  taxes, 
and  taxes  are  unpaid,  and  the  mortgragee  commences  his  foreclosure  on  that 
account,  I  do  not  see  how  the  court  can  relieve  the  defendant  any  more  than 
tiiey  could  for  the  nonpayment  of  Interest  It  seons  to  me,  therefore,  that  the 
plaintiff  must  have  jud^ent  of  foreclosure  and  sala" 

It  is  conceded  that  the  taxes  were  not  paid  on  the  7th  day  of  October, 
and  that  on  the  8th  day  of  October  the  plaintiff  paid  the  same.  This 
action  was  commenced  immediately  thereafter,  and  the  summons  was 
served  on  the  17th  day  of  October.  On  the  25th  day  of  October  de- 
fendant, through  his  attorneys,  tendered  plaintiff's  attorney  a  certified 
check  for  the  amount  of  the  taxes,  interest  thereon,  and  the  costs, 
which  was  refused  by  plaintiff's  attorney.  The  tender  was  not  suffi- 
cient The  plaintiff  in  his  complaint  having  elected  to  consider  the 
whole  of  the  principal  due  by  reason  of  the  failure  to  pay  the  taxes, 
the  tender,  to  be  a  proper  one,  should  have  been  for  the  whole  amount 
of  the  principal,  interest,  taxes,  and  costs.  While  my  sympathies  are 
with  the  defendant  in  this  case,  I  do  not  see  how  he  can  be  relieved  of 
the  terms  and  covenants  of  the  mortgage  herein. 

Judgment  for  the  plaintiff. 


<K7  Misc.  Bep.  8.) 

In  re  SHANLET  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    December  17,  1907.) 

1.  Attobnet  and  Client— Client's  Funds— Deposit  in  Attobnet's  Aocoun* 

— ISteot  oe  Bank  Failube. 

Where  an  attorney,  having  In  his  possession  money  belonging  to  clients. 
Is  Instructed  that  they  wish  him  to  deposit  it  In  a  bank  for  them,  to  be 
kept  there  for  a  certain  period,  and  he  deposits  it  In  his  own  account  In  a 
reputable  bank  of  high  rating.  In  which  he  has  carried  his  account  for  12 
years,  the  failure  of  the  bank  does  not  make  him  liable  as  an  insnrer,  and 
be  need  uot  make  good  the  amount  lost  in  consequence  thereof. 

2.  Saio— CoHPBNSAiioN— Allowance- Eefect  of  Contbact. 

An  attorney's  contract  of  employmeat,  limiting  him  to  a  certain  sum  to 
be  paid  proportionately  by  bis  clients^  does  not  prohibit  him  from  re- 
ceiving In  addition  the  allowance  made  in  litigation  which  Is  paid  by  the 
adverse  party. 

In  the  matter  of  the  application  of  Owen  Shanley  and  others  for  an 
order  requiring  Patrick  A.  McManus  to  pay  over  moneys  belonging  to 
them.    Motion  denied. 
107  N.X.8.— 5S 
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Martin  &  Meehan  (L.  N.  Martin,  of  counsel),  for  the  motion. 
Patrick  A.  McManus  (Edward  J.  Maxwell,  of  counsel),  opposed. 

GIEGERICH,  J,  None  of  the  cases  cited  in  siroport  of  the  petition 
are  similar  in  their  facts  to  the  case  in  hand.  In  Massachusetts  Mutual 
Life  Ins.  Co.  v.  Carpenter,  49  N.  Y.  668,  the  moneys  for  which  the  de- 
fendant was  sought  to  be  held  liable  had  been  lost  through  the  embez- 
zlement of  a  clerk  selected  and  employed  by  the  defendant.  Neither 
is  the  case  like  McGuinness  v.  Manhattan  R.  Co.,  69  App.  Div.  606, 
74  N.  Y.  Supp.  1054,  where  also  the  loss  occurred  through  the  fraud 
of  a  clerk  employed  by  the  respondents.  In  this  case  the  loss  did  not 
occur  by  reason  of  the  wrongdoing  of  any  one  selected  by  the  respond- 
ent, but  solely  through  the  failure  of  the  bank  in  which  the  moneys  had 
been  deposited.  They  were  deposited,  it  is  true,  by  the  attorney  in  his 
own  name  and  in  his  own  bank  account;  but  sudi  course  was  not  in 
violation  of  the  instructions  received  from  the  petitioners,  as  is  stated 
in  the  petition.    His  instructions  on  the  point  were  as  follows : 

"The  legatees  wish  you  to  deposit  tlie  $1,100  tbat  be  [meaning  tbe  debtor} 
bas  paid  In  a  bank  for  legatees,  to  be  kept  there  until  the  thirty  days  expire." 

There  were  eight  persons  interested  in  the  fund,  and,  while  it  might 
have  been  the  better  course  for  the  attorney  to  follow  to  have  opened  a 
separate  account  in  the  name  of  each  of  his  clients  entitled  to  partici- 
pate in  the  fund,  I  do  not  think  that  his  act  in  depositing  it  as  he  did 
was  such  as  to  make  him  liable  as  an  insurer  upon  the  failure  of  the 
bank.  He  deposited  the  money  in  a  bank  in  whidi  he  had  carried  his 
own  account  for  12  years,  and  which  had  been  doing  business  for  over 
60  years,  and  whidi  was  given  a  high  rating  in  the  commercial  agen- 
cies, and  enjoyed  the  confidence  and  had  the  accounts  of  many  promi- 
nent customers.  This  is  not  the  case  of  an  agent  unjustifiaUy  mingling 
a  principal's  moneys  with  his  own  in  such  manner  that  in  the  event  of  a 
partial  loss  it  is  impossible  to  say  whose  moneys  were  lost,  such  as 
would  be  the  case  if  the  moneys  were  physically  mingled  and  a  part 
of  them  should  be  stolen.  Here  there  has  been  a  dividend  of  about 
40  per  cent,  declared  upon  all  deposits  in  the  failed  bank,  such  dividend 
being  the  same  upon  the  personal  moneys  of  the  respondent  as  upon 
those  of  his  clients. 

So  far  as  concerns  the  $125  which  it  is  claimed  he  received  in  viola- 
tion of  his  contract  of  employment,  it  need  only  be  said  that  that  con- 
tract limited  him  to  the  $50  therein  provided  to  be  paid  proportionately 
by  the  clients ;  but  the  $125  in  question  was  not  paid  by  them,  nor  did 
it  come  out  of  the  fund  to  which  they  were  entitled,  but  it  was  an  allow- 
ance made  in  the  litigation,  and  was  paid  by  the  person  frcxn  whom 
the  money  was  collected.  It  is  stated  by  the  attorney,  in  his  opposing 
affidavit,  that  it  was  expressly  understood  that  any  sums  so  allowed 
should  be  additional  to  tiie  $50.  I  can  see  no  warrant  for  compelling 
an  attorney  to  make  good  to  a  client  moneys  lost  under  the  arcum- 
stances  disclosed  in  this  case. 

The  motion  is  denied,  without  costs. 
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MAODONALD  T.  POTTER. 
(Supreme  Court,  Special  Term,  New  Tork  County.    December  26,  1907.) 

1.  MOBTOAOES— ConsTBDonoK— Matubitt. 

A  mortgage  provided  for  payment  of  $98,000  on  June  27,  1907;  l»tl» 
bond  and  mortgage  declaring  tiiat  the  obligors  should  pay  $7,000  on  ac- 
count of  the  principal  on  the  27th  day  of  June  each  year  until  the  prin- 
cipal should  be  fully  paid,  the  first  of  the  installments  to  be  made  on  June- 
27,  1905,  and  in  the  event  of  any  Ingtallment  remaining  due  and  unpaid' 
for  30  days  the  whole  should  become  due,  at  the  option  of  the  holder. 
Beld,  that  the  clause  as  to  the  payment  of  the  $7,000  Installments  did  not 
extend  the  time  of  the  payment  of  the  principal,  the  whole  of  which  be- 
came due  June  27,  1007. 

2L  Accobd  and  Satispactioh— Patmeht  on  Account. 

Defendants  owed  a  mortgage  on  which  a  balance  of  $78,000  was  due^ 
which  also  provided  for  payments  in  Installments  of  $7,000  a  year.  De- 
fendants, on  or  about  the  date  the  balance  matured,  sent  plaintifCs  a  chedt 
for  $7,000,  "being  installment  of  principal  under  terms  of  mortgage  due 
June  27,  1907."  Plaintiffs  stated  tbat  they  would  apply  it  to  the  pay- 
ment in  full  of  balance  of  the  mortgage,  but  insisted  that  the  entire  bal- 
ance was  due  and  should  be  paid.  Held,  that  the  payment  was  for  an 
installment  of  the  principal  only,  and  did  not,  therefore,  Qonstitute  an  ac- 
cord and  satisfaction. 

Action  by  Ranald   H.  MacDonald  against  Howard  Nott  Potter. ' 
Judgment  for  plaintiff. 

Harold  Swain,  for  plaintiff. 

Parsons,  Closson  &  Mcllvaine,  for  defendant 

NEWBURGER,  J.  The  mortgage  sought  to  be  foreclosed  provides 
for  the  payment  of  the  sum  of  $93,000  on  the  27th  day  of  June,  1907, 
with  interest.    The  bond  and  mortgage  provided : 

"And  it  Is  hereby  expressly  agreed  that  the  said  obligors  will  pay  the  sum 
of  $7,000  on  account  of  the  principal  hereof  on  the  27th  day  of  June  In  each 
and  every  year  until  said  principal  shall  be  fully  paid,  the  first  of  which  pay- 
ments to  be  made  on  the  27th  day  of  June,  1005 ;  and,  in  the  event  of  any  such 
'  installment  of  principal  remaining  due  and  unpaid  for  the  period  of  30  days, 
then  and  in  that  case  the  whole  amount  owing  hereunder  shall  become  due  at 
the  option  of  the  holder  hereof." 

The  defendant  contends  that  the  true  construction  of  this  clause  ir 
that  the  mortgage  shall  be  payable  only  in  installments  at  the  rate  of 
$7,000  a  year.  There  is  no  amUguity  in  the  language  used.  The 
amount  of  the  principal  became  due  on  the  27th  day  of  June,  1907.. 
The  clause  as  to  the  payment  of  $7,000  on  account  of  the  principal  did 
not  extend  the  time  of  the  payment  of  the  principal. 

The  defendant,  however,  daims  that  by  reason  of  the  retention  of 
the  defendant's  check  of  $7,000  there  was  an  accord  and  satisfaction. 
It  appears  that  in  June,  1907,  the  defendant  wrote  the  following  letter,, 
with  a  chedc  for  $7,000: 

"Dear  Sir:    I  inclose  herewith  my  check,  dated  the  day  of  June; 

1907,  for  $1,756  on  the  Thirty-Fourth  Street  National  Bank,  to  your  order,, 
being  six  months'  interest  due  June  27,  1907,  on  your  mortgage  on  The  War- 
rington.   1  also  inclose  my  check,  dated  the day  of  June,  for  $7,000  <m» 

Messrs.  B.  C.  Potter  &  Co.,  to  your  order,  being  Installment  of  principal  under 
terms  of  said  mortgage  due  June  27, 1907.  Kindly  note  these  payments  on  tbmr 
bond  as  heretofore. 

"Xours  truly,  H.  N.  Potter."^ 
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On  the  1st  of  July  plaintiflE  replied  by  the  following  letter : 

"New  York,  July  1,  1907. 

"Mr.  Howard  Nott  Potter,  Care  of  Messrs.  Saelllng  ft  Potter,  No.  1170 
Broadway,  City — Dear  Sir :  We  beg  to  acknowledge  receipt  of  your  check  for 
$1,755,  being  six  months'  interest  to  June  27,  1907,  on  $78,000,  balance  of  sec- 
ond mortgage  secured  by  premises  Nos.  161-163  MadlscMi  avenue.  New  Tork 
GII7.  Also  we  acknowledge  receipt  of  your  check  for  $7,000,  which  amount 
we  will  apply  to  the  payment  in  full  of  said  balance  of  mortgage.  There  seems 
to  be  a  misunderstanding  on  your  part  regarding  the  terms  of  this  mortgage, 
which  was  due  and  payable  June  27,  1007.  As  the  mortgage  is  past  due,  we 
must  insist  upon  Its  payment  in  fulL 

"Very  truly  yours,  Banald  H.  Macdonald  ft  Oo." 

On  the  8th  day  of  July,  seven  days  later,  defendant,  through  his 
attorney,  wrote  the  following  letter: 

"July  8,  1907. 

"Messrs.  Ranald  H.  Macdonald  ft  Co.,  Na  29  West  S4th  Street,  New  York 
dty — Dear  Sirs :  Your  letter  of  the  1st  Inst,  to  Mr.  Howard  N.  Potter,  who 
has  been  absent  from  the  dty,  has  been  referred  to  us.  The  check  for  $7,000 
was  sent  yon  In  payment  of  the  installment  of  that  amount  which  became  due 
on  June  27,  1907,  in  accordance  with  what  we  understand  from  Mr.  Potter 
was  the  agreement.  Mr.  Macdonald  wil]  recognize  that  he  cannot  ke^  the 
money  and  decline  to  observe  the  terms  on  which  it  is  paid. 

"Very  truly  yours.  Parsons,  Closson  ft  Mcllvalne." 

To  this  plaintiff  did  not  reply.  It  will  be  dearly  seen  from  a  reading 
of  defendant's  letter  inclosing  the  check  -that  the  payment  was  for  an 
installment  of  principal  under  the  terms  of  the  mortgage,  and  was  not 
an  accord  and  satisfaction  as  is  contended  by  the  defendant  The  prin- 
cipal became  due  on  the  27th  day  of  June,  1907,  and,  as  the  defendant 
paid  the  sum  of  $7,000  on  account  of  principal  pursuant  to  the  terms 
of  the  mortgage,  plaintiff  had  a  perfect  right  to  retain  the  amount  and 
credit  the  defendant  with  sudi  payment 

Judgment  for  the  plaintiff. 


ANDERSON  v.  FRY  et  al. 
(Supreme  Court,  Appellate  Division,  Second  D^artment    December  23,  1907.) 

1.  Deeds — Gifts— Vacation— Evideno*. 

In  a  suit  to  set  aside  a  legatee's  deed  of  a  portion  of  her  interest  in  an 
estate  to  her  brother,  who  was  one  of  the  executors  and  trustees,  evidence 
held  insufficient  to  show  that  such  legatee  was  not  fully  informed  as  to  the 
amount  of  her  Interest  in  the  estate,  or  that  the  deed  was  not  executed  by 
her  voluntarily  and  with  full  knowledge  of  its  force  and  ^ect 

2.  Girrs— Vamditt. 

A  voluntary  transfer  or  gift  of  a  portion  of  a  legatee's  share  In  an  e»> 
tate  to  her  brother,  who  was  one  of  the  executors  and  trustees  of  the  fund, 
If  voluntarily  made  with  knowledge  of  all  the  facta,  is  protected  to  the 
same  extent  as  a  transfer  for  full  consideration. 

8.  Deeds— Convetance—Tbusteb— Burden   or   Pboof. 

A  beneficiary  in  a  trust  fund  conveyed  a  portion  of  her  Interest  to  the 
trustee  by  a  voluntary  deed.  Seventeen  years  after  such  conveyance, 
and  seven  years  after  her  death,  without  any  rescission  of  the  transfer 
or  explanation  of  delay,  the  representatives  of  the  deceased  beneficiary 

i       cued  to  set  aside  the  conveyance^    Held,  that  the  trustee's  personal  repre- 
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sentatlyea  were  not  required  to  show  that  tbe  oonveyanoe  was  made  by 
the  beneficiary  with  fall  knowledge  of  all  tbe  facta  and  of  tbe  tf ect  of  tbe 
conveyance. 
[Bd.  Note.— For  cases  In  point  see  Cent  Dig.  toI.  16,  Deeds,  H  562-5M.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  William  B.  Anderson,  as  ancillary  administrator  of  the 
estate  of  Mary  Elizabeth  Purkess,  deceased,  against  John  C.  Fry  and 
another,  as  executors  of  the  estate  of  John  C.  Fry,  deceased.  From 
an  interlocutory  judgment  setting  aside  a  deed  and  for  an  account- 
ing, defendants  appeal.     Reversed  on  both  law  and  facts. 

This  case  has  been  on  appeal  here  before,  but  the  merits  were  not 
decided.    116  App.  Div.  740,  102  N.  Y.  Supp.  112. 

Jobn  and  William  Fry  came  to  tbis  conntry  from  England  in  or  about  1860, 
and  resided  here  thereafter.  William  died  In  1878,  and  bis  will  was  probated 
In  New  York  connty.  In  this  state,  where  be  resided,  in  tbe  same  year.  They 
left  behind  them  In  England  three  sisters,  Sarah  (who  became  Mrs.  Billett), 
Mary  (who  became  Mra  Purkess),  and  Rhoda ;  also  another  sister  who  did  not 
Burrlve  William ;  and  a  brother  James.  The  family  was  In  ordinary  life  and 
without  property  of  any  amount.  William  accumulated  a  considerable  fortune 
in  tbis  country.  He  left  a  legacy  to  each  of  his  said  brothers  and  sisters,  viz., 
$50,000  to  his  brother  Jobn,  $25,000  to  his  brother  James,  $25,000  to  bis  sister 
Sarah,  $25,000  to  his  sister  Rhoda  and  $12,000  to  his  sUter  Mary ;  and  $25,000 
to  his  cousin  Herbert  F^,  who  also  lived  in  Bngland.  He  also  created  a  trust 
of  $10,000  in  his  executors  as  tmstees  to  pay  tbe  interest  thereon  to  bis  uncle 
Jobn  Billett  for  life.  He  gave  tbe  "residue  and  remainder"  of  his  estate  to 
bia  said  brothers  and  sisters  and  cousin  Herbert,  share  and  share  alik&  He 
then  in  a  separate  bequest  gave  tbe  said  principal  of  $10,000  of  tbe  said  uncle 
Billett  trust  to  his  said  "residuary  legatees,"  1.  e.,  bis  said  brothers  and  sisters 
and  cousin,  on  the  expiration  of  the  trust.  He  appointed  Ills  said  brother 
Jobn  (with  Mm  in  tills  country)  and  seven  other  pers(Hi8  bis  ezecutora  Several 
of  them  acted  as  such  with  the  brother  John,  tbe  precise  number  not  appearing. 

This  suit  is  by  tbe  ancillary  administrator  of  Mary's  estate  to  set  aside  a 
deed  of  gift  by  her  to  her  said  brother  John,  while  he  was  acting  as  executor, 
of  part  of  her  share  under  the  said  will  of  William,  and  for  an  accounting. 
Jolm  died  on  October  S^b,  1804,  a  resident  of  Brooklyn,  N.  Y.,  and  letters  tes- 
tamentary were  issued  to  bis  executors  in  Kings  county.  Mary  died  Intestate 
on  December  19tb,  1897,  letters  of  administration  were  granted  in  England 
to  her  husband,  Mr.  Purkess,  and-  ancillary  letters  were  granted  thereon  in 
Kings  connty.  The  said  executors  of  Jobn  (who  are  bis  two  sons)  are  the  de- 
fendants. 

(1)  John  sent  a  draft  for  the  said  legacy  of  $12,000  to  bis  sister  Mary  In 
Bngland  on  or  about  May  20,  1879,  on  tbe  return  to  him  by  Mary  of  the  receipt 
for  it  dated  May  5,  1879,  which  he  had  sent  to  her  to  sign  In  advance  of  pay- 
ment ;  and  at  the  same  time  he  paid  tbe  said  legacies  to  his  said  other  two  sis- 
ters and  bis  brother  James  and  cousin  Herbert  in  the  same  way. 

(2)  On  June  12,  1879,  Mary  wrote  a  letter  to  Jobn  from  Southampton  in 
which  sl>e  returned  to  him  the  receipts  of  herself  and  her  said  two  sisters  for 
$25,000  eadi  out  of  tbe  residuary,  dated  June  6,  1879,  the  same  having  been 
sent  to  them  by  John  to  be  signed  and  returned  in  advance  of  tbe  payments. 
In  that  letter  she  wrote:  "If  there  should  t>e  anything  more  after  this  to 
come  to  me  I  should  like  yon  to  keep  it  out  there  and  Invest  it  for  yourself  or 
the  children,"  1.  e.,  bis  children. 

(3)  After  receiving  this  letter  John  wrote  a  letter  to  the- three  sisters,  dated 
July  6, 1879,  beginning  "My  dear  sisters."  The  envelope  was  addressed  to  and 
received  by  Sarab  (Mrs.  Billett)  at  her  house  In  Southampton.  In  tbe  letter 
be  wrote  to  than  that  be  enclosed  "three  drafts,  one  for  each,  equivalent  to 
$25,0(X),  your  receipts  for  which  were  duly  received,"  1.  e.,  by  Mary's  letter 
above  moitloned.  He  also  enclosed  three  powers  of  attorney  by  each  of  them 
to  him  for  them  to  sign  before  tbe  United  States  consul  and  return  to  him  to 
enable  him  thereafter  (as  he  wrote  in  substance)  to  do  all  the  business  without 
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setttng  new  papers  from  ttaem  every  time  he  had  to  act  tor  them.  He  wrote 
that  he  had  sent  the  some  paper  to  their  brother  James  and  consln  Herbert, 
the  othM'  two  residuary  legateeSp  He  also  wrote:  "These  papers  is  to  give 
me  power  to  porcbase  for  yon  yonr  share  of  those  Harlem  mortgages  as  we 
agreed  when  I  was  with  you  last  summer."  And  further :  "It  will  not  be  nec- 
«S8ai7  to  sign  any  more  after  this  as  I  shall  be  able  under  It"  (the  said  power 
of  attorney)  "to  collect  all  the  remainder  due  to  you  and  send  it  to  yon  from 
time  to  time."  And  also :.  "Your  share  of  the  mortgages  will  be  about  $80,000 
«a;ch,  this  will  bring  you  6  or  7  per  cent,  payable  half  yearly."  He  says  be 
tias  also  written  to  James,  and  that  they  can  talk  with  James,  who  will  ex- 
plain the  matter  to  them  if  they  do  not  understand  it  He  advises  them  to 
invest  all  he  has  remitted  to  them  in  United  States  4  per  cent  bonds  or  else 
In  British  ooDsolB^  and  to  give  their  banker  instmctious  to  purchase  the  same 
for  them. 

(4)  At  the  time  this  letter  was  received  by  Sarah,  the  sisters  Mary  and  Bhoda 
were  living  or  staying  either  permanently  or  for  a  time  with  her  at  her  bouse 
In  Southampton,  and  the  brother  James  came  there  upcm  Its  receipt  and  they 
:all  met  and  consulted,  and  went  to  the  banker  tof^ther  and  gave  him  orders 
to  buy  the  consola  Cousin  Herbert  also  came  on  the  same  occasion  and  stoy- 
•ed  two  days,  and  talked  with  them  about  the  matter.  This  all  appears  by  a 
ietter  of  Sarah  to  John  dated  July  24,  1879,  which  was  in  answer  to  John's 
«aid  letter  of  July  6,  1879,  to  the  three  sisters.  She  also  encloses  with  that  let- 
ter the  said  tbree  powers  of  attorney  which  he  had  sent  for  execution  by  the 
three  sisters.  They  had  all  gone  together  with  James  before  the  United  States 
«onsul  and  executed  them,  and  also  to  the  banker  and  ordered  him  to  Invest 
their  mon^  In  consols.  She  writes  also  that  James  and  Herl)ert  mentioned 
About  the  expense  of  "these  papers,"  the  powers  of  attorney,  and  that  "we" 
want  to  pay  the  same  She  then  writes :  "Xou  say  there  will  be  more  money 
due  to  me  do  not  send  me  any  more  what  is  my  share  for  the  future  I  wish 
you  to  invest  for  yourself  or  for  my  namesake  as  I  have  more  than  ever  I 
shall  live  to  spend  and  I  ratber  you  have  it  I  have  toM  them  all  this  is  my 
wish." 

(5)  Sarah's  evidence  was  taken  herein  by  commission.  She  testifies  that 
John  used  to  write  to  all  three  sisters  as  he  did  in  the  said  letter  of  July  5, 
1879,  and  the  one  that  got  the  letter  would  show  It  to  the  others,  and  that  she 
showed  this  letter  to  Mary  and  Rhoda. 

(Q)  Also,  on  October  22,  1003 — six  years  after  Mary's  death — ^her  son  wrote 
to  his  consln,  the  defendant  John  O.  Fry  (son  of  the  said  John  Fry,  and  one 
of  his  executors),  as  follows:  "I  have  discovered  a  letter  written  by  your 
father  dated  July  6,  1879,  informing  my  mother  that  her  share  of  the  Harlem 
mortgages  which  were  agreed  upon  when  your  father  was  in  E<ngland  In  1878 
was  $30,000."  This  is  the  same  letter  which  is  menti<med  above  of  that  date, 
and  Informing  the  sisters  that  the  share  of  each  in  the  mortgages  would  be 
$30,OOOl  The  plaintiff  produced  It  on  the  trial  In  response  to  a  notice  by  de- 
fendante  to  do  so.  There  is  a  dispute  on  the  evidence  whetheir  Sarah's  bus- 
band  gave  this  letter  to  Mary's  said  son,  or  whether  he  found  It  among  bis 
mother's  papera 

(7)  Rhoda  also  gave  to  John  all  future  sums  coming  to  her  from  the  estate; 
as  appears  by  a  letter  by  her  to  John  dated  Southampton,  March  K,  18B2. 
She  ■wrote:  "1  told  yon  to  keep  the  money  for  yourself  and  only  send  me 
the  Interest  •  •  *  whatever  you  like  to  do  with  the  money  for  yourself 
you  do  It  and  send  me  the  Interest  that  Is  all  I  want"  She  encloses  a  0(H>y  of 
her  will  without  giving  its  contents.  After  her  death  it  was  found  that  she 
made  a  later  will,  leaving  everything  to  John  and  his  family. 

(8)  On  August  9,  1880,  Mary  executed  and  delivered  a  deed  of  gift  to  John 
of  all  money  or  property  he  then  had  In  his  possession  belonging  to  her  and 
collected  from  the  executors  of  William,  or  might  thereafter  collect  or  receive 
from  the  said  executors  on  her  account  "together  with  all  my  right,  title  and 
Interest  In  and  to  all  and  every  part  of  the  remaining  or  residuary  estate"  Of 
the  said  deceased: 

At  this  time  Mary,  who  was  89  years  old,  was  engaged  to  be  married  to  Mr. 
Purkess,  and  they  were  married  3  months  and  20  days  later,  viz.,  on  November 
29,  1880. 


Digitized  by 


Google 


Sup.  Ct)  ANDEBSON  V.  FBT.  919 

(9)  On  September!  4,  1880,  Sarah  execnted  and  delivered  to  ?ohn  a  Bimilar 
deed  of  gift    Rboda  did  alBo^  bnt  the  date  of  hers  does  not  appear, 

(10)  In  or  aboat  August,  1880,  John  went  to  EJngland,  and  visited  bla  three 
said  Bisters  at  Sarah's  honse  in  Southampton.    He  was  with  them  less  than  a 

(11)  On  November  10, 1880,  John  (having  returned  home)  wrote  to  Rhoda  as 
follows:  "I  am  glad  to  say  all  the  property  Is  doing  nicely  all  rented  and 
everything  going  on  satisfactorily  yon  will  soon  receive  a  notice  from  the  conrt 
here  that  we  are  ready  to  settle  our  accounts  as  executors,  it  will  not  be 
necessary  for  yon  to  take  any  notice  of  it  as  I  attend  to  it  for  you  a  notice  will 
also  be  sent  for  Sally  and  Mary  It  is  Just  a  matter  of  form  and  required  no 
answer." 

(12)  On  December  10, 1880,  Rhoda  wrote  a  letter  to  John  saying  among  other 
things  as  follows :  "We  received  the  court  papers  you  q>oke  of  but  we  sliall 
take  no  notice  of  them." 

(13)  On  December  10,  1880,  Mary  wrote  to  John  from  Reading  (where  she 
lived  after  her  marriage)  among  other  things  as  follows:  "I  saw  the  mana- 
ger of  the  bank  and  I  have  decided  to  let  everything  remain  as  it  Is  In  my 
own  name.  I  shall  be  able  to  explain  to  you  when  I  see  yon  again,  and  if  you 
will  be  kind  enough  to  let  me  know  what  I  owe  for  making  out  the  draft  I  will 
send  you  an  order  for  the  amount,  and  I  am  mudi  obliged  for  the  trouble  you 
have  taken."  This  "draft"  It  was  agreed  on  the  trial  meant  a  draft  of  her 
marriage  settlement,  she  having  been  married  a  few  weeks  previously  to  Mr. 
Pnrkess. 

(14)  On  February  11, 1881,  John  wrote  to  Rhoda  oiclosing  her  a  draft  eQulv- 
alent  to  $453.68  for  Interest  and  "rent  for  Harlan  property."  He  also  inform- 
ed her  that  all  Incumbrances  on  the  Harlem  property  have  been  paid  off  and 
that  her  share  of  the  rent  thereafter  will  be  about  £20  per  month. 

(15)  On  March  15,  1881,  John  wrote  to  Rhoda  as  follows:  "The  estate  is 
now  all  settled  up  and  all  the  money  divided,  I  received  for  your  share  $3,- 
288.86.  I  have  invested  this  for  you  with  the  other  and  will  send  you  the  in- 
terest ^  yearly  as  you  requested."  This  sum  was  the  final  sum  to  each  In 
the  distribution,  as  appears  by  the  account 

(16)  On  March  24,  1884,  John  wrote  to  Rhoda  oicloslng  a  draft  for  £204  for 
Interest  and  informs  her  that  he  expects  that  the  money  from  which  uncle 
Billett's  Interest  came  will  be  paid  over  to  the  executors  soon,  as  they  had 
given  notice  to  the  parties  who  had  It  on  interest  to  pay  It  over,  and  that  her 
share  will  be  one-sixth  of  the  $10,000.  He  also  says  he  will  Invest  It  for  her 
and  send  her  the  interest,  unless  she  wants  him  to  send  the  principal,  in  which 
case  he  will  send  it  if  die  will  let  him  know.  This  has  reference  to  the  said 
$10,000  put  in  trust  with  the  executors  by  the  will  ior  uncle  BiUett  for  life. 
He  had  recently  died. 

(17)  On  April  14,  1884,  Sarah  wrote  to  John  admowledging  a  letter  and 
draft  for  money,  and  In  which  she  wrote  concerning  this  same  trust  fund  of 
$10,000  as  follows:  "With  respect  to  uncle's  money,  my  share  you  keep  it 
there  at  interest  as  you  say  and  when  you  come  we  will  see  about  it.  Rhoda 
received  your  letter  sent  by  this  mall  no  doubt  you  sent  to  Mary  same  time  as 
you  sent  to  us  and  if  so  she  will  write  to  you," 

(18)  On  March  14,  1887,  John  wrote  to  Mary  acknowledging  receipt  of  a  let- 
ter written  by  her  husband  in  her  name  asking  for  her  one-sixth  share  of  the 
BlUett  trust  fund  of  $10,000,  and  enclosing  a  draft  therefor.  It  does  not  ap- 
pear whether  she  requested  or  authorized  her  husband  to  write  the  letter. 

(10)  On  October  4,  1900,  Mary's  widower  wrote  to  John's  son,  one  of  the  de- 
fendants, among  other  things,  that  he  had  seen  the  will  of  Rhoda,  who  had 
died ;  that  It  left  all  her  property  to  John  and  his  family,  and  if  her  property 
was  not  divided  among  the  next  of  kin  he  would  contest  the  will. 

(20)  On  October  22,  1903,  the  son  of  Mary  wrote  to  his  cousin,  the  defend- 
ant John  01  Fry,  calling  on  him  to  account  for  the  share  of  the  writer's  moth- 
er, Mary,  in  the  said  William  Fry's  estate,  as  he  could  use  the  money  to  ad- 
vantage In  his  business  on  the  London  stock  exchange.  This  letter  has  already 
been  referred  to  above,  as  the  one  the  writer  wrote  of  as  "Informing  my  moth- 
er" that  the  share  of  each  in  the  mortgages  would  be  $30,000.  His  mother  bad 
died  nearly  six  years  before,  namely,  on  December  16,  1897. 
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<^)  After  the  execution  of  the  three  deeds  of  gift  ta7  tlie  ttiree  siBterB  to 
John  he  contlnaed  to  Bend  the  interest  <m  Rhoda's  share  to  her,  and  an  an- 
nuity of  £400  a  year  to  Sarah. 

(^)  This  action  was  begun  oa  October  28,  1904,  which  was  more  than  24 
years  after  the  deed  of  gift  by  Mary  to  John  was  made,  and  7  years  after  Mary 
died. 

(28)  At  the  time  of  the  commoicemait  of  this  action  all  of  the  executors  and 
their  attorneys  and  counsel,  and  all  of  the  realdnary  legatees  under  tlie  will 
of  William  excepting  Sarah  (Mrs.  Bliiett),  who  was  about  76  years  old,  and 
the  United  States  consul  at  Southampton,  who  took  the  admowledgments  to 
the  Various  papers  from  time  to  time,  had  died. 

(21)  The  sums  which  John  received  from  the  executors  of  William  and  leept, 
and  wlilch  the  defendants  claim  he  had  a  right  to  keep  nnder  the  deeds  of  gift, 
were  in  the  case  of  Mary,  as  well  as  of  the  other  two  sisters,  $10,000  on  Sep- 
tember 9,  1879,  110,000  on  June  22,  1880,  ^,068.84  on  January  1,  1881.  and 
$8,28336  on  February  28»  1881,  making  a  total  of  144.841.70. 

(25)  Mrs.  Billett  In  her  deposition  testifiM  that  Maiy  told  her  she  had  given 
her  share  to  John^  also  that  Mary  knew  that  Rhoda  had  done  the  same. 

(26)  In  the  power  of  attorney  (dated  July  18,  1879)  and  the  deed  of  gift 
(dated  August  9,  1880)  Mary  describes  herself  as  residing  in  SoatliamptDn, 
where  Rhoda  also  lived  during  the  same  time,  and  the  only  place  that  tbe^ 
appear  by  the  evidence  to  have  hved  there  was  at  the  home  of  Sarah  (Mr&  Bil- 
lett). After  her  marriage  Mary  lived  at  Reading  with  her  husband.  She  had 
been  a  parlor  maid  and  he  was  a  butler. 

(27)  ^e  said  power  of  attorney  of  each  sister  to  John  in  terms  authorized 
him  to  receive  for  the  sisters  any  money  or  property  that  thereafter  came  to 
them  from  the  executors  of  the  estate  of  William,  and  also  to  invest  the  same 
for  them.  It  also  authorized  him  to  consent  to  a  partition  of  the  residuary 
estate,  and  to  sell,  real  and  personal  estate,  and  to  receive  bonds,  mortgages  or 
other  securities  in  such  division  and  sell  the  same  and  reinvest  This  is  the 
Instrument  on  which  the  trust  established  by  the  judgment  herein  is  tMised. 
and,  as  has  been  said,  the  deed  of  gift  was  executed  about  a  year  later. 

The  claim  of  the  complaint  is  that  all  of  the  said  moneys  was  received  by 
Jcbn  as  trustee  under  the  said  power  of  attorney,  and  that  he  always  held  the 
same  thereunder,  nie  claim  of  the  defendants  is  that  Mary  (like  the  other 
two  sisters)  made  a  gift  thereof  to  her  brother  John. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
MILLER,  and  GAYNOR,  JJ. 

L.  A.  (jould,  for  appellants. 

Howard  Taylor  (William  B.  Anderson  and  William  Williams,  on 
the  brief),  for  respondent 

GAYNOR,  J.  A  purchase  of  the  trust  property  by  a  trustee  of 
himself,  or  at  his  own  sale,  or  even  at  a  judicial  sale,  is  voidable  at 
the  mere  election  of  the  beneficiary,  witiiin  a  reasonable  time,  with- 
out regard  to  its  fairness  (Davoue  v.  Fanning,  2  Johns.  Ch.  252; 
Jackson  v.  Walsh,  14  Johns.  407 ;  Conger  v.  Ring,  11  Barb.  356) ; 
but  a  gift  or  sale  of  the  trust  property  by  a  beneficiary  to  his  trustee 
does  not  come  under  this  rule.  It  is  not  voidable  at  the  election  of 
the  beneficiary,  but  may  only  be  set  aside  by  a  court  of  equity  at  the 
suit  of  the  beneficiary  for  fraud,  undue  influence  or  unfairness.  The 
only  distinction  between  such  a  suit  and  a  similar  one  not  by  bene- 
ficiary against  trustee  is  that  the  burden  of  proof  is  on  the  trustee 
to  show  that  the  transaction  was  free  and  fair.  Nesbit  v.  Lockman, 
34  N.  Y.  167;  Graves  v.  Waterman,  63  N.  Y.  657;  Barnard  v.  Gantz. 
140  N.  Y.  249,  36  N.  E.  430;  Pickslay  v.  Starr,  149  N.  Y.  432,  44 
N.  E.  163,  32  L.  R.  A.  703,  62  Am.  St.  Rep.  740. 
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The  learned  trial  judge  found  as  a  fact  that  Mary,  the  beneficiary, 
knew  that  the  instrument  she  executed — ^viz.,  the  deed  of  transfer 
or  gift  by  her  to  her  brother  John — purported  to  assign  to  him  her 
remaining  interest  in  the  residuary  of  the  estate  of  her  brother  Wil- 
liam ;  John  being  at  the  time  an  executor  of  the  said  estate,  and  also 
her  agent  by  power  of  attorney  to  collect  and  invest  her  share  thereof. 
There  is  no  finding  by  the  learned  trial  judge  of  any  affirmative  act 
of  fraud  or  undue  influence  by  John  upon  Mary,  and  there  could  be 
none  on  the  evidence.  The  judgment  rests  on  a  finding  of  fact  that 
he  "failed  to  disclose,  and  thereby  concealed  from  her,  material  facts 
bearing  upon  the  nature  and  value  of  the  property"  she  transferred 
to  him.  This  finding  is  erroneous.  The  evidence  is  to  the  contrary. 
Although  the  burden  of  proof  be  regarded  as  on  the  defendants  (of 
which  something  remains  to  be  said  because  of  the  delay  in  bringing 
this  suit),  some  leniency  therein  was  meet  after  the  lapse  of  24  years 
from  the  making  of  the  gift  and  the  commencement  of  the  suit,  during 
which  time  the  transaction  was  never  questioned  by  Mary  who  lived 
for  17  years  after  it,  or  by  any  one  during  her  life  or  afterwards, 
and  all  of  the  several  persons  who  had  any  knowledge  of  the  trans- 
action, save  one  (her  sister  Sarah)  had  died,  and  the  written  evidence 
concerning  it  had  frittered  away.  But  the  evidence  produced,  al- 
though made  up  of  odds  and  ends  got  together  with  Difficulty  after 
the  lapse  of  a  generation,  was  ample,  without  invoking  such  leniency, 
to  show  that  tihe  gift  was  free  and  voluntary;  that  the  intention  to 
make  it  arose  and  matured  in  the  mind  of  the  beneficiary  without 
any  suggestion  from  the  trustee;  that  he  did  not  conceal  from  her 
the  amount  of  her  share  of  the  estate,  but  discovered  the  same  to 
her ;  and  that  she  made  the  gift  with  full  knowledge  that  it  was  large, 
and  of  the  approximate  amount  of  it 

In  her  letter  of  June  12, 1879,  to  her  said  brother  John,  she  expresses 
a  gfathering  if  not  an  already  gathered  intention  of  giving  to  him 
the  remainder  of  her  share.  If  there  should  be  anything  more  after 
this  to  come  to  me  I  should  like  you  to  keep  it  out  tiiere  and  invest  it 
for  yourself  or  tiie  children,"^  she  writes.  In  this  letter  she  acknowl- 
edges receipt  of  $12,000  (her  specific  legacy  of  that  amount)  which 
had  already  been  sent  to  her,  and  encloses  three  receipts  of  herself  and 
her  two  sisters  signed  in  advance  for  $25,000  more  for  each  out  of  the 
residuary.  The  learned  trial  judge  overlooked  this  fact,  and  says  that 
she  then  only  knew  of  the  $12,000,  and  thought  that  it  was  substanti- 
ally all  that  she  was  to  get  But  if  her  letter  suggests  any  lack  of 
knowledge  by  her,  we  have  in  the  letter  which  her  said  brother  wrote 
to  her  and  her  two  sisters  after  the  receipt  of  it,  viz.,  on  July  5,  1879, 
and  accompanying  the  drafts  for  $35,000,  absolute  proof  that  he  had 
no  thought  of  taking  advantage  thereof ;  no  thought  of  deceiving  her 
by  concealing  from  her  the  substantial  magnitude  of  the  amount  of  her 
share  remaining.  He  writes  concerning  the  mortgages  of  the  estate, 
and  says  that  the  share  of  each  of  them  therefrom  will  be  $30,000,  not 
$20,000  as  the  learned  trial  judge  inadvertently  says.  This  alone  dis- 
closed to  the  sisters  the  substantialness  of  their  remaining  shares.  It 
completely  disposes  of  the  claim  which  prevailed  below,  that  when 
Mary  made  the  deed  of  transfer  or  gift  of  her  remaining  share  to  her 
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said  brother  about  one  year  later,  viz.,  on  August  9,  1880,  she  thought 
that  she  had  already  received  substantially  the  whole  of  her  share  in  the 
two  payments  to  her  of  $12,000  and  $35,000,  and  tfiat  only  a  com- 
paratively unsubstantial  amount  remained.  It  is  true  that  when  all 
of  the  assets  had  been  entirely  marshalled  and  liquidated  a  year  and 
a  half  later  still,  the  remaining  amount  for  each  was  shown  to  be  $44,- 
000;  hut  the  essential  thing  is  that  the  sisters,  the  same  as  the  two 
other  residuary  legatees,  viz.,  the  brother  James  and  cousin  Herbert, 
were  informed,  by  means  of  the  said  letter,  if  in  no  other  way,  before 
the>makit^  of  the  said  deed  of  transfer,  that  they  still  had  a  very  large 
amount,  comparatively,  coming  to  them.  Probably  no  one  knew  what 
would  be  the  full  amount  when  everything  was  liquidated,  including 
odds  and  ends  and  interest,  but  they  all  knew  from  this  letter,  at 
least,  without  regard  to  any  growth  of  their  knowledge  on  the  sub- 
ject during  the  year  between  the  writing  of  the  letter  and  the  making 
of  the  deed  of  transfer,  that  it  would  not  be  trifling  or  small,  but  sub- 
stantial— in  fact,  very  large,  compared  with  the  amount  already  re- 
ceived ;  that  out  of  one  class  of  assets  alone  $30,000  would  be  realized 
for  each.  It  is  impossible  to  say  that  while  the  sisters  would  make 
the  g^ft  (for  the  other  two  did  tiie  same  as  Mary)  knowing  it  to  be 
$30,000,  they  would  not  if  they  knew  it  to  be  more. 

But  tiiis  letter  does  not  stand  alone.  The  tenor  of  all  of  the  letters 
and  acts  of  the  trustee  is  so  uniformly  one  of  frankness  and  honesty 
that  it  would  falsify  a  finding  of  fact  that  he  cheated  his  sisters  by 
concealing  from  them  knowledge  of  the  substantial  amount  of  their 
shares.  Why  should  he  conceal  it?  He  never  asked  them  to  give 
him  their  remaining  shares.  He  lived  3,000  miles  away  from  them, 
and  they  voluntarily,  and  without  a  suggestion  from  him,  wrote  to  him 
that  they  gave  him  such  shares.  And  when  we  bear  in  mind  that 
their  brother  James  and  cousin  Herbert,  who  lived  near  them,  and 
with  whom  they  were  on  terms  of  intimacy  and  affection,  and  with 
whom  they  advised  about  the  estate,  received  their  shares  in  full  by 
payments  made  from  time  to  time  after  the  said  deed  of  transfer 
was  made,  we  would  be  taxing  credulity  beyond  what  it  could  bear  to 
believe  that  they  never  told  the  amounts  they  received  to  the  sisters. 
Were  they  in  a  conspiracy  of  silence  and  concealment  with  their  trus- 
tee to  cheat  the  sisters?  It  is  to  be  presumed  that  family  matters  in 
which  all  the  members  of  the  family  are  taking  part,  and  consulting 
together  about,  are  known  to  them  all.  The  trustee  should  not  be  dis- 
graced after  his  death  by  adjudging  that  a  family  arrangement  which 
has  gone  unquestioned  for  a  generation  was  procured  by  him  by  a 
breach  of  trust  by  him  to  his  sisters,  without  the  most  careful  consid- 
eration if  not  hesitation. 

But  it  is  said  that  it  is  not  proved  that  Mary  ever  saw  the  said  letter 
or  was  informed  of  its  contents.  The  thre^  sisters  were  living  together 
in  affection  and  concord  at  Southampton,  England,  in  tiie  home  of 
the  oae  of  them  who  was  married,  Mrs.  Billett.  The  letter  is  addressed 
"My  dear  sisters,"  and  in  it  the  writer  says  he  encloses  the  three  drafts 
of  $25,000,  one  for  each.  The  envelope  was  addressed  to  Mrs.  Billett. 
The  learned  trial  judge  says  there  is  no  evidence  that  she  "transmitted" 
the  letter  to  Mary,  overlooking  that  the  sisters  were  all  Uving  together. 
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■and  that  it  was  not  until  after  Mary  was  married  that  she  went  to  live  at 
Reading  with  her  husband.  Mrs.  Billett  is  still  alive  out  of  all  of  the 
six  residuary  legatees,  several  executors,  the  lawyers  of  the  executors 
and  others,  the  United  States  consul  who  took  the  acknowledgements 
to  the  deeds  of  gift,  powers  of  attorney  and  other  papers ;  and  testi- 
fies that  she  showed  the  letter  to  her  two  sisters.  She  says  that  it  was 
usual  for  the  iM-other  to  write  to  them  all  by  one  letter,  and  that 
the  one  who  received  it  would  show  it  to  the  others.  But  in  addition 
to  this  we  have  the  conclusive  fact  that  Mary  and  her  two  sisters,  and 
the  brother  James  and  cousin  Herbert  (the  other  two  residuary  legatees 
in  England,  who  had  also  received  a  similar  letter  and  drafts  for  the 
«ame  amount),  had  a  family  meeting  at  Mrs.  Billett's  house  on  the 
receipt  of  the  letter,  and  discussed  the  information  and  advice  con- 
tained in  it  They  also  went  to  the  bank  together — the  three  sisters 
and  the  brother — and  invested  their  money  as  advised  to  do  in  the  let- 
ter ;  and  they  executed  and  returned  to  their  brother  the  powers  of  at- 
torney by  each  of  them  to  him  which  he  enclosed  with  the  said  letter  to 
them  for  execution  to  enable  him  as  he  wrote  to  thereafter  deal  with 
the  estate  without  being  obliged  to  get  new  papers  from  them  every 
time  he  had  to  act  for  them.  To  hold  in  the  face  of  all  this  that  there 
is  no  evidence,  or  that  it  is  not  proved,  that  Mary  had  knowledge  of 
the  contents  of  the  said  letter,  is  to  set  at  naught  evidence  which  ac- 
cording to  every  day  life,  and  what  we  all  know  of  the  common  rela- 
tions of  family  life,  is  conclusively  to  the  contrary.  It  was  found  be- 
low that  Mary  did  not  read  the  letter  or  know  of  its  contents.  There 
is  no  more  reason  to  say  that  of  her  than  of  the  others,  and  that  would 
be  conceded  folly.  If  Sarah  (Mrs.  Billett)  had  not  testified  that  the 
letter  was  shown  to  Mary,  the  fact  would  be  obvious  from  the  other 
facts.  And  there  is  no  reason  to  doubt  her  evidence.  That  it  is  not 
contradicted  by  direct  evidence,  nor  by  any  inferences  from  evidence, 
and  is  not  surprising  or  suspicious,  nor  improbable,  but  inherency 
probable,  requires  that  it  should  not  be  disre^rded.  Hull  v.  Littauer, 
162  N.  Y.  669,  67  N.  E.  102. 

And  the  giving  of  the  powers  of  attorney  of  itself  meant  that  they 
all  knew  that  what  remained  of  the  estate  was  considerable.  They 
•were  not  given  merely  to  deal  with  a  remaining  trifle  after  the  estate 
had  been  substantially  administered  and  divided. 

It  is  said  that  it  is  incredible  that  Mary  would  have  made  the  deed 
of  gift  if  she  had  known  that  there  was  a  substantial  amount  still 
to  come  to  her.  And  yet  her  two  sisters  did  the  same  thing  without 
suggestion  or  request  from  their  brother  and  trustee,  but  wholly  on 
their  own  initiative,  as  their  letters  to  their  brother  3,000  miles  away 
show,  and  as  Mary  in  all  probability,  and  according  to  the  testimony 
of  Mrs.  Billett  and  her  letter  of  July  24,  1879,  knew.  While  their 
preference  toward  their  brother  may  seem  extraordinary,  it  must  be 
remembered  that  in  England,  growing  out  of  the  rule  of  primogeni- 
ture, the  family  tie  and  family  pride  is  very  strong,  and  the  notion 
of  a  family  head  possessing  the  bulk  of  the  family  property  is  the 
general  and  controlling  one.  The  three  sisters  were  fairly  educated, 
intelligent  and  prudent,  as  their  letters  show,  and  at  the  time  Mary 
executed  the  deed  of  gift  she  was  39  years  old.    That  she  was  then 
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engaged  to  be  married  and  was  married  within  four  months  there- 
after, does  not  annul  the  fact  that  she  did  execute  the  paper. 

It  is  also  said  that  Mary's  letter  to  her  said  brother  of  December 
10,  1880,  proposing  to  pay  for  the  draft  of  her  marriage  settlement 
which  he  had  drawn  at  her  request  and  sent  to  her,  shows  that  she 
could  not  have  been  aware  that  she  had  only  four  months  before 
made  him  a  gift  of  such  great  magnitude.  But  we  find  the  other 
two  sisters,  who  had  made  the  same  gift  to  him,  uniting  with  their 
brother  James  and  cousin  Herbert  in  proposing  to  pay  meir  brother 
the  expense  of  the  powers  of  attorney  they  had  executed  before  the 
American'  consul.  English  formality  and  punctiliousness  required 
that  they  should  make  the  suggestion  of  payment,  however  well  they 
knew  it  would  not  be  entertained.  We  must  not  judge  their  conduct 
by  what  would  be  improbable  elsewhere. 

The  payment  by  the  trustee  to  the  sisters  of  the  one-sixth  share 
of  eacli  in  the  fund  of  $10,000  set  apart  by  the  will  with  the  executors 
in  trust  for  uncle  John  Billett,  for  him  to  receive  the  income  of  it 
for  life,  and  then  be  divided  by  the  trustees  among  the  residuary 
legatees,  which  trust  terminated  in  1884,  was  not  inconsistent  with 
the  fact  of  the  gifts  by  the  sisters.  The  deed  of  gift  was  in  terms 
confined  to  the  residuary  estate,  to  such  moneys  and  property  as  the 
executors  had  collected  or  should  collect  or  have  for  the  residuary,, 
whereas  the  trust  fund  was  set  apart  and  was  a  separate  fund  out 
of  the  residuary  fund  and  could  never  go  back  into  it  and  thus  re- 
turn to  the  hands  of  the  executors  as  such.  It  is  true  that  the  ex- 
ecutors were  the  trustees,  but  nevertheless  they  did  not  hold  the  fund 
as  executors.  If  (to  illustrate)  the  executors  had  all  died,  Ihe  fund 
would  not  have  gone  to  an  administrator  with  the  will  annexed,  but 
to  a  trustee  appointed  by  the  court,  and  by  the  terms  of  the  trust 
he  would  not  on  the  death  of  the  beneficiary  pay  the  fund  to  the 
administrator  to  go  into  the  residuary,  but  would  himself  divide  it 
among  and  pay  it  to  the  residuary  l^atees.  It  was  not  a  part  of 
the  residuary  estate,  and  the  executors,  as  such,  could  never  get  it 
back,  but  had  to  divide  and  distribute  it  as  trustees  imder  the  trust 
clause  of  the  will. 

It  would  be  easy  to  make  too  much  of  the  letter-  of  John  to  the 
sisters,  or  one  of  them,  that  they  need  not  take  any  notice  of  the 
citation  to  the  executors'  accounting,  as  he  would  attend  to  it.  This, 
though  a  thing  not  to  be  encouraged,  is  often  done  with  no  wrong 
intention;  and  where  there  is  a  dishonest  intention  it  is  not  done  so 
directly  and  openly. 

There  are  three  rules  of  law  which  govern  the  case  in  the  aspects 
in  which  it  stands  on  the  facts: 

1.  If  the  beneficiary  was  substantially  informed  of  tiie  magnitude 
of  the  gift  she  was  making,  her  deed  of  transfer  must  stand ;  for  it 
was  found  below  that  she  knew  of  the  purport  of  the  instrument, 
and  there  were  no  undue  influence  or  affirmative  statements  or  acts 
of  fraud.  The  cases  on  this  head  have  already  been  cited.  A  vol- 
untary transfer  or  gift  is  as  much  protected  by  law  as  is  a  transfer 
or  contract  for  a  full  consideration.  Pickslay  v.  Starr,  149  N.  Y^ 
432,  44  N.  E.  163,  32  U  R.  A.  703,  52  Am.  St  Rep.  740. 
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2.  She  was  bound  to  promptly  claim  a  rescission  of  her  deed  of 
transfer,  and  if  necessary  beg^n  a  suit  to  rescind  it,  on  learning  at 
any  time  substantially  of  the  amounts  paid  to  other  residuary  legatees, 
if  she  claimed  to  have  made  it  by  reason  of  a  concealment  of  facts 
by  the  trustee;  and  a  failure  to  do  so  ratified  it.  Masson  v.  Bovet, 
1  Denio,  69,  43  Am.  Dec.  651 ;  Cobb  v.  Hatfield,  46  N,  Y.  533 ;  Strong 
V.  Strong,  102  N.  Y.  69,  6  N.  E.  799.  This  rule  applies  between 
trustee  and  beneficiary ;  but  where  a  trustee  purchases  the  trust  prop- 
erty of  himself,  or  at  his  own  sale,  there  may  be  no  requirement  of 
sudi  prompt  objection  by  the  beneficiary,  for  the  trustee  may  be 
presumed  to  have  made  the  purchase  in  the  interest  of  the  beneficiary, 
which  cannot  be  so  when  the  beneficiary  makes  the  sale  to  him;  but 
even  in  the  latter  case  delay  ratifies  the  transaction.  Adair  v.  Brim- 
mer, 74  N.  Y.  539 ;  Harringfton  v.  Erie  County  Savings  Bank,  101 
N.  Y.  257,  4  N.  E.  346 ;  Kahn  v.  Chapin,  162  N,  Y.  305,  46  N.  E.  489. 

3.  After  the  lapse  of  a  considerable  time  the  rule  putting  the 
burden  of  proof  on  the  trustee  does  not  apply  without  some  evidence 
on  the  plaintiff's  side  at  the  outset  showing  ig^norance  of  the  facts 
by  the  beneficiary  when  he  made  the  gift  or  sale.  To  quote  from 
a  case  of  highest  authority: 

"The  plaintiff  Is  not  entitled  to  a  strict  applleatloo  of  the  equitable  rule, 
which  she  might  have  invoked  if  she  had  moved  with  some  degree  of  diligence 
to  set  aside  the  agreement  and  release,  and  to  demand  an  accounting.  An  ac- 
ijoleacence  for  sixteen  years  requires  some  explanation.  If  It  was  due  to  an 
Ignorance  of  the  facts  for  vrhlch  the  executors  were  respondblev  It  should  have 
been  shown."    Geyer  t.  Snyder,  140  N.  Y.  SM.  36  N.  E.  784. 

The  delay  in  the  present  case  was  17  years  during  the  beneficiary's 
life  and  7  years  after  her  death.  There  was  no  evidence  on  the  plain- 
tiff's side  in  explanation  or  excuse  of  the  failure  to  rescind  the  deed 
of  gift  and  bring  a  suit  for  that  purpose,  and  the  burden  of  proof 
was  therefore  not  on  the  defendants,  although  the  case  was  decided 
and  has  been  reviewed  in  this  opinion,  on  the  theory  that  it  was. 

The  judgment  should  be  reversed  on  both  the  law  and  the  facts. 

Interlocutory  Judgment  reversed  on  the  law  and  the  facts,  and  new  trial 
granted ;  costs  to  abide  the  final  award  of  coeta  All  concur,  except  HIKSCH- 
BERO,  P.  J.,  not  voting. 


<i>7  Misc.  Rep.  91.) 

PEJCK  V.  PECK. 

(Supreme  Court,  Special  Term,  New  York  County.    December  16,  1007.) 

DiSCOVEBY— PBODUCTION    AMD  INSPBCTION   OF   WBITINOS— MATERIALETT. 

Where  the  materiality  of  a  deed  appears  from  plaintiff's  motion  pa- 
pers, and  It  Is  the  only  document  involved  in  the  litigation,  plaintiff  is 
entitled  to  discovery  and  Inspection  thereof,  and  the  same  Is  not  to  be 
denied  because  a  summons  only,  and  no  complaint,  was  served ;  the  ma- 
teriality of  the  deed  appearing  from  the  motion  papers. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  16,  Discovery,  |  115.] 

Action  by  Samuel  W.  Peck  against  Josephine  Peck.     Motion  by 
plaintiff  for  discovery  and  inspection.     Motion  granted. 

Wolf,  Kohn  &  Ullman  (Sol.  Kohn,  of  counsel),  for  the  motion. 
Leidy  &  Goldstein  (Herman  B.  Goldstein,  of  counsel),  opposed. 


Digitized  by 


Google 


926  107  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  141  New  York  SUta  Reporter 

GIEGERICH,  J.  Upon  the  undisputed  facts  shown  the  petitioner 
is  clearly  entitled  to  a  discovery  and  inspection  of  the  deed  in  suit- 
It  is  objected  by  the  defendant  that  since  a  summons  only  has  been 
served  the  plaintiff  is  not  entitled  thereto,  under  the  decision  ia 
Rhoades  v.  Schwartz,  62  App.  Div.  379,  65  N.  Y.  Supp.  111.  In  that 
case  it  was  held  that  a  discovery  and  inspection  could  not  be  had,  be- 
cause it  was  not  made  to  appear  that  the  defendant  intended  to  rely 
upon  the  deed  or  document  sought  to  be  inspected  for  its  defense,  and 
that  unless  it  were  so  made  to  appear  it  could  not  be  said  that  it  was 
necessary  for  the  petitioner  to  have  an  inspection  of  that  document. 
In  the  present  case  the  materiality  of  the  deed  distinctly  appears  from 
the  motion  papers,  which  deed  the  plaintiff  seeks  to  have  set  aside  for 
fraud.  It  is  the  only  document  involved  in  the  litigation,  and  there- 
fore the  plaintiff  should  have  such  discovery  and  inspection,  so  that 
she  may  be  able  to  show  in  her  complaint  whether  or  not  that  paper 
bears  her  signature,  or  whether  it  was  used  under  the  circumstances 
charged  in  her  moving  affidavit. 

The  motion  is  therefore  granted,  with  $10  costs.  A  referee  will 
be  named  on  the  settlement  of  the  order  to  direct  and  superintend  the 
discovery  and  inspection. 


MUTUAL  LIFE  INS.  OO.  OF  NEW  YOBK  T.  GRANNISS. 
(Sapreme  Court,  Special  Term,  New  Tork  Oonnty.    Deconber  24,  lOOT.) 

1.  Pbircipax.  and  Agent— AonoH  bt  PbiroipaIi  Aoaikst  Aobnt— Plkadiko 

— Atjthobitt. 

Ratification  by  a  principal  of  an  nnantborlzed  act  of  an  agent  has  a 
retroactive  efficacy,  and  Is  equivalent  to  an  original  authority;  and  hence- 
an  allegation  that  there  was  no  authorization  is  an  allegation  of  absence 
of  authorization  In  any  form,  whether  previously  or  subsequently  g^TO. 

2.  OoBPOBATioKS— Offickbs— Ukauthobized  Payiiekts— AonoNS— PutAnma. 

In  an  action  by  a  corporation  against  one  of  its  officers,  an  ailegatlaa 
that  defendant  caused  to  be  paid  to  another  person  named  a  sum  of  plain- 
tiff's mon^,  knowing  that  such  other  person  was  not  authorized  by  plain- 
tiff to  receive  or  disburse  It,  nor  was  plaintiff  Indebted  to  such  person, 
does  not  state  a  cause  of  action,  since,  notwithstanding  the  existence  of 
the  facts  alibied,  money  might  properly  be  paid  him  on  behalf  of  plain- 
tiff. 

S.  Costs — Costs  on  DEurBBEB— Discrktion  of  Cottbt. 

under  the  express  provisions  of  Code  Clv.  Proc.  |  S232,  where  issues  of 
law  and  of  fact  are  joined  between  the  same  parties  to  the  same  action, 
and  the  issue  of  fact  remains  undisposed  of,  the  awarding  of  costs  upon 
an  interlocutory  Judgment  on  demurrers  is  within  the  court's  discretion. 

[Ed.  Note. — ^For  cases  in  point,  see  Coit.  Dig.  vol.  13,'  Costs,  S  217J 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York  against 
Robert  A.  Granniss.  On  demurrer  to  the  third  and  fourth  causes  of 
action  in  the  complaint.  Demurrer  to  third  cause  overruled.  De- 
murrer to  fourth  cause  sustained. 

See  103  N.  Y.  Supp.  835. 

White  &  Case,  for  demurrer, 
James  McKeen,  opposed. 
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GIEGERICH,  J.  The  complaint  sets  forth  five  separate  causes  of 
action,  to  the  third  and  fourth  of  which  the  defendant  has  interposed 
a  demurrer  upon  the  ground  of  the  insufficiency  of  the  facts  stated. 
The  third  cause  of  action,  stated  in  outline,  alleges  that  in  the  year 
1904  the  defendant,  being  then  a  director  and  vice  president  of  the 
plaintiff  company,  made  or  authorized  a  payment  of  $2,500  out  of  the 
plaintiff's  moneys  for  the  purpose  of  defraying  the  expenses  of  a  cam- 
paign conducted  by  a  political  party  for  the  election  of  its  nominees, 
and  that  such  payment  was  unlawful  and  a  waste  of  the  assets  of  the 
plaintiff,  and  was  made  or  authorized  by  the  defendant  through  want 
of  faithfulness  and  ordinary  vigilance  and  diligence  in  the  discharge 
of  his  duties  to  the  plaintiff,  "and  that  said  pa3rment  was  made  without 
authority  or  authorization  by  the  plaintiff."  The  allegation  that  the 
payment  was  made  without  authority  or  authorization  is  the  one  chal- 
lenged in  the  argument ;  the  claim  being  made  that,  if  there  was  subse- 
quent ratification  by  the  plaintiff,  then  no  cause  of  action  exists  against 
the  defendant,  and  that  it  is  a  necessary  part  of  the  plaintiff's  case  to 
plead  the  absence  of  such  ratification.  It  is  established  by  the  decisions 
of  this  state,  however,  that  an  allegation  of  authority  is  sustained  by 
proof  of  ratification ;  ratification  by  a  principal  of  an  unauthorized  act 
of  an  agent  having  a  retroactive  efficacy  and  being  equivalent  to  an 
original  authority.  Hoyt  v.  Thompson,  19  N.  Y.  207,  219;  Merritt 
v.  Bissell,  84  Hun,  194,  32  N.  Y.  Supp.  559.  The  latter  case  was  re- 
versed in  165  N.  Y.  396,  50  N.  E.  280,  but  upon  the  ground  that  the 
evidence  did  not  show  a  ratification,  and  not  upon  the  ground  that 
the  evidence  offered  in  proof  of  ratification  was  inadmissible  under 
the  allegation  of  authority.  On  behalf  of  the  defendant  an  attempt 
is  made  to  distinguish  and  evade  the  application  of  the  authorities 
just  cited  to  the  case  presented  in  these  pleadings  on  the  ground  that 
the  averment  here  is  not  that  there  was  authority,  but  that  there  was 
not  authority;  but  I  cannot  recognize  any  distinction.  Ratification 
is  a  form  of  authorization,  and  consequently  an  allegation  that  there 
was  no  authorization  must  be  deemed  to  be  an  allegation  that  there 
was  no  authorization  in  any  of  its  forms,  whether  previously  given  or 
subsequently  given  and  operating  retroactively.  The  demurrer  to  the 
third  cause  of  action  is  therefore  overruled,  with  leave  to  the  defend- 
ant to  answer  within  twenty  days. 

The  fourth  cause  of  action,  which  is  also  demurred  to,  alleges  that 
the  defendant,  as  director  and  vice  president  as  aforesaid,  affixed  his 
signature  to  a  certain  voucher  admitting  the  receipt  by  one  Robert 
Olyphant  from  the  moneys  of  the  plaintiff  of  the  sum  of  $25,000, 
and  that  the  defendant  by  so  signing  the  voucher  intended  and  did 
cause  the  amount  mentioned  to  he  paid  to  Ol^hant,  knowing  at  the 
time  that  "the  said  Olyphant  was  not  authorized  by  the  plaintiff  to 
receive  or  disburse  the  said  sum,  or  any  other  moneys  of  the  plaintiff 
on  its  behalf,  nor  was  the  plaintiff  indebted  to  the  said  Olyphant," 
and  that  by  reason  of  the  defendant's  act  the  money  was  lost  to  the 
plaintiff.  It  is  argued  that  the  portion  of  the  averment  contained  in 
the  quotation  marks  just  above  is  incomplete  and  not  sufficient  to  show 
any  wrongdoing  on  the  part  of  the  defendant,  and  that  it  might  well 
be  that  Olyi^ant  was  neither  authorized  to  receive  or  disburse  moneys 
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of  the  plaintiff  on  its  behalf,  nor  possessed  of  any  claim  against  it  as 
a  creditor,  and  still  it  might  be  entirely  proper  that  money  be  paid  to 
him  by  the  plaintiff,  or  on  behalf  of  the  plaintiff,  to  be  by  him  paid 
over  to  some  creditor  of  the  company,  or  otherwise  properly  disposed 
of.  If,  for  instance,  he  had  been  acting  as  agent  on  behalf  of  scmie 
principal  from  whom  the  board  of  directors  of  the  plaintiff  had  prop- 
erly and  within  the  scope  of  their  powers  purchased  securities  or  sup- 
plies, or  made  any  other  investment  or  purchase,  the  payment  to  him 
as  such  agent*  would  have  been  entirely  lawful,  and  tiie  mere  fact 
that  the  investment  resulted  in  a  total  loss  or  the  merchandise  was  not 
delivered  would  not  have  the  effect  of  making  the  defendant  liable. 
The  demurrer  to  this  cause  of  action  is  well  grounded  and  should  be 
sustained,  with  leave  to  the  plaintiff  to  amend  within  20  days. 

Demurrer  disposed  of  as  indicated,  without  costs.  Code  Civ.  Proc. 
§  8232 ;  Nat.  Gum  &  Mica  Co.  and  A.  Wilhelm  Co.  v.  MacCormack, 
N.  Y.  Law  Journal,  June  18,  1907. 


<B6  Misc.  Rep.  413.) 

FAKMBR8'  LOAN  &  TRUST  OO.  ▼.  McCARTHT  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    November,  1907.) 

WIIX0— LBOAOIIS— ASATDIKNT— DlSTBIBUnOR  PRO  RATA. 

Where  an  execntor  with  power  of  sale  sold  testator's  teal  estate  and 
converted  the  proceeds,  so  that  the  assets  were  Insaffldent  to  pay  spedflc 
pecnnlary  l^^des,  though  he  paid  some  of  them  in  fnll,  and  audi  proceeds 
formed  the  only  fnnd  from  which  the  legacies,  q>eciflc  and  Teaidnaiy, 
could  be  paid,  the  loss  should  be  borne  ratably  by  both  classes  of  legatees. 

Action  by  the  Fanners'  Loan  &  Trust  Company,  trustee,  against 
James  R.  McCarthy  and  others,  for  accounting  and  construction  of  a 
will.    Judgment  rendered. 

James  T.  Horan  and  Geoi^  S.  Mittendorf,  for  plaintiff. 
Mervyn  MacKenzie,  for  defendants  Neifert  and  others. 
Williams  &  Caldwell,  for  defendants  Crites  and  others. 

BISCHOFF,  J.  Amanda  E.  McCarthy  died  seised  of  four  parcels 
of  real  estate  in  this  city  and  possessed  of  moneys  in  bank  and  other 
personalty,  aggregating  in  value  $4,300,  besides  certain  household 
effects  and  personal  l^longings.  By  her  will  she  provided  for  the 
payment  of  specific  cash  legacies,  amounting  to  $11,000,  and  disposed 
of  her  residuary  estate  by  creating  a  trust  as  to  two-thirds  for  desig- 
nated beneficiaries,  and  bequeathed  the  remaining  one-third  to  her 
sister,  Emiline  Bittenbender.  The  will  contained  a  power  of  sale  in 
the  following  terms : 

"Fourteenth.  I  authorize  my  ezecntorg  for  the  execution  of  this  my  lut 
will  to  sell  and  dispose  of  all  my  property,  whether  real  or  personal,  or  tor 
part  thereof,  at  public  or  private  sale  at  such  times  and  npon  such  terms  and 
In  such  manner  as  to  them  shall  seem  proper  for  the  benefit  of  my  estate." 

Albert  J.  Wise  qualified  as  executor  under  the  will  and  exercised 
the  power  of  sale  as  to  three  of  the  parcels  of  real  estate,  the  proceeds 
of  sale  being  more  than  sufRcient  to  satisfy  the  debts  of  the  testatrix 
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and  to  pay  all  the  legacies;  but  it  appears  itiat  this  executor  made 
away  with  all  the  funds  thus  coming  into  his  possession,  with  the  ex- 
ception of  $2,500  paid  by  him  to  satisfy  the  legacies  of  two  of  the 
legatees  in  the  sum  of  $1,000  each  in  full,  and  $500  paid  upon  account 
of  a  legacy  of  $3,000  to  one  legatee.  Thereafter  the  executor  died 
hopelessly  insolvent.  The  plaintiff,  as  trustee,  has  become  possessed 
of  the  proceeds  of  the  sale  of  the  fourth  and  remaining  parcel  of  rea\, 
estate,  and  the  main  question  presented  in  this  action  is  whether  the 
specific  legatees  are  to  suffer  by  this  devastavit,  or  whether  the  loss 
falls  upon  the  persons  interested  in  the  residuary  estate,  or  proportion- 
ately upon  both. 

The  rule  seems  to  be  well  settled  that,  where  a  devastavit  occurs  after 
a  fund  for  the  payment  of  specific  legacies  has  been  set  aside,  residuary 
legatees  who  have  received  their  share  may  not  be  compelled  to  ac- 
count to  the  specific  legatees  (Buffalo  Loan,  Trust  &  S.  D.  Co.  v. 
Leonard,  154  N.  Y.  148,  146,  47  N.  E.  966);  and  it  is  also  the  general 
rule  that  a  shrinkage  of  assets  merely  does  not  affect  the  rights  of  spe- 
cific legatees  to  payment;  the  loss  m  such  a  case  being  made  to  fall 
upon  the  residuary  legatees,  because  it  affects  only  the  residue  of  the 
estate.  Id.  In  the  present  case  there  was  no  shrinkage  of  assets, 
and  the  amount  which  came  into  the  hands  of  the  executor  was  amply 
sufficient  to  pay  all  the  legacies.  No  fund  was  set  q>art  by  him  to 
pay  them,,  and  no  payment  was  made  to  any  of  the  persons  entitled, 
excepting  the  three  legatees  above  referred  to.  In  my  view  of  the 
case,  the  loss  should  be  apportioned  ratably  between  all  the  legatees, 
specific  or  general,  whose  claims  remain  unpaid.  The  testatrix  clearly 
intended  that  all  her  estate,  real  and  personal,  should  constitute  a 
common  fund  for  division  among  these  classes  of  persons  to  be  bene- 
fited ;  for  the  directions  as  to  a  sale  of  the  real  estate  were  mandatory 
in  character,  leaving  discretion  to  the  executor  only  as  to  the  time  and 
manner  of  sale.  This  power  of  sale  related  generally  to  all  four  par- 
cels of  real  estate;  and  the  circumstance  that  the  executor  had  only 
sold  three  does  not  alter  the  fact  that  the  proceeds  of  the  remaining 
parcel,  when  sold,  was  by  intention  included  in  one  and  the  same  fund 
for  the  payment  of  all  legacies.  For  all  purposes  of  administration 
there  was  a  conversion  of  the  realty  into  personalty,  and  the  devastavit 
simply  lessened  the  whole  fund  thus  applicable.  These  two  classes  of 
legatees  were  equally  innocent,  and  the  broad  principle  that  equality 
is  equity  should  find  its  expression  here.  Certainly  the  testatrix  did  not 
prefer  one  class  over  the  other  in  such  a  situation,  for  it  is  not  readily 
conceivable  that  she  contemplated  a  devastavit  by  her  chosen  personal 
representative ;  and  the  suggestion  that  the  specific  legatees  were  lax 
in  the  enforcement  of  their  rights,  because  they  did  not  demand  pay- 
ment from  the  executor  at  the  moment  when  the  legacies  should  have 
been  paid  in  the  course  of  an  orderly  administration,  overlooks  the 
fact  that  the  residuary  legatees  had  an  equal  right  to  insist  on  an  early 
settlement  of  the  estate. 

I  do  not  find  that  the  exact  situation  presented  in  this  case  has  been 
passed  upon  by  the  courts  of  this  state;  but  upon  general  principles 
of  law  I  must  hold  that  the  case  should  be  disposed  of  as  I  have  in- 
dicated.   In  England  a  similar  result  was  reached  in  the  case  of  Dyose 
lOTN^T.S.— 6» 
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V.  Dyose,  1  P.  Wms.  305 ;  and,  while  the  ruling  of  that  case,  in  some 
of  its  aspects,  was  criticised  (see  Matter  of  Chadwin,  3  Swanst  380), 
the  criticism  is  found  to  have  referred  not  to  the  rule  as  actually  ap- 
plied in  the  Dyose  Case,  but  to  some  extension  of  the  rule  to  facts  not 
then  before  the  court  and  to  a  situation  not  presented  in  the  case  at  bar. 
The  specific  legatees  who  have  received  their  legacies  should  not  be 
required  to  contribute  to  the  general  fund,  since  they  were  entitled  to 
what  they  received,  and  the  devastavit  actually  aflTected  only  the  fund 
which  is  to  be  applied  to.  the  payment  of  the  other  specific  legatees 
and  the  claims  of  persons  entitled  to  the  residue.  My  conclusion  is 
that  the  amount  of  the  iund  which,  but  for  the  devastavit  constituted 
the  assets  available  for  the  debts  and  legacies  should  be  determined 
upon  a  reference;  that  the  referee  should  take  proofs  of  the  debts, 
if  any,  and  determine  the  amount  payable  to  the  administratrix  with 
the  will  annexed  of  Amanda  E.  McCarthy,  deceased ;  that,  after  the 
payment  of  debts,  the  fund  remaining  be  distributed  as  between  the 
specific  and  the  residuary  legatees  in  such  proportion  that  the  loss 
occasioned  by  the  devastavit  may  be  equally  shared. 

There  is  a  question  presented  by  the  pleadings,  although  not  touched 
upon  by  the  briefs  of  counsel,  relative  to  the  provisions  of  the  will 
whereby  a  trust  was  created  in  one-third  of  the  residuary  estate  for 
the  benefit  of  Hattie  A.  McCarthy.  By  the  terms  of  this  trust  the 
beneficiary  was  not  to  receive  all  the  income,  as  it  would  appear;  the 
payment  to  her  by  the  trustee  being  limited  to  the  sum  of  $16  per 
week.  Doubtless  this  would  result  in  an  unlawful  accumulation  of 
income,  if  the  amount  coming  into  the  hands  of  the  trustee  and  appli- 
cable to  payment  to  the  beneficiary  exceeded  the  expressed  weddy 
installment,  and  the  income  thus  accumulated  would,  under  the  provi- 
sions of  the  statute,  be  payable  to  the  person  presumptively  entitled 
to  the  next  eventual  estate.  That  person,  however,  was  the  bimeficiary 
named,  since  she  was  to  receive  the  whole  of  the  principal  of  the  trust 
fund  upon  her  arriving  at  the  age  of  40  years,  and  the  trust  itself  is  not 
invalid.  In  view,  however,  of  the  condition  of  the  estate  because  of 
the  devastavit,  this  question  of  construction  does  not  appear  to  be 
very  material,  since  there  can  be  no  surplus  income  for  disposal,  the 
small  sum  now  applicable  for  investment,  as  the  trust  fund,  being  in- 
capable of  yielding  an  income  approaching  $15  per  week  in  any  pos- 
sible aspect. 

Form  of  decision  and  interlocutory  judgment  may  be  presented  upon 
notice  of  settlement  in  accordance  with  the  views  expressed. 

Judgment  accordingly. 


DUDLEY  et  al.  t.  PEOPLE'S  TRUST  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    December  80,  1907.) 

1.  Bbtatks— Gbeation  or  Fek— Absolute  Poweb  or  Dibpobitior  Oivkr  to 

OWNKB  or  PABTI0OI.AB  ESBTATB— SXATUTOBY  PbOTISIONB. 

The  proTlsions  of  Real  Property  Law,  Laws  1896,  pp.  S79,  680,  c.  B47. 
li  129-1S2,  whldi  Change  limited  estates  Into  fees  where  an  absolute  power 
of  disposition  1b  given  the  owner  of  the  particular  estate,  while  applicable 
to  personal  as  well  as  real  property,  are  re-enactmenta  of  the  provisions 
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aa  to  powers  contained  In  the  ReTlaed  Statntea,  and  are  predicated  npon 
an  abaolnte  vesting  in  fee  in  the  person  to  wliom  Is  given  the  power  of 
appointment  of  a  particular  estate  for  life  or  for  years,  but  have  no  ap- 
plication where  the  title  Is  vested  in  a  trustee  and  a  subordinate  irawer  is 
given  to  a  baiefldary  under  the  trust 
2.  Tbubts— CoHBTBConos— Ebtatb  or  Cestui  Qvt  Tbust— Powkb  of  Appoimt- 

MX  NT  AS  TO  PSIHOIFAT.  , 

By  a  trust  deed  empowering  the  trustee  on  the  death  of  the  grantor, 
to  divide  the  trust  fund  into  equal  parts  and  hold  such  parts  in  trust  for 
the  grantor's  children,  giving  each  of  them  during  his  life  the  Income  from 
a  single  part,  and  providing  that,  on  the  death  of  each  of  such  children 
who  might  survive  the  grantor,  the  principal  of  his  share  should  be  trans- 
ferred as  such  child  might  appoint  by  will,  and  In  default  of  such  appoint- 
ment to  his  legal  representatives,  the  grantor  intended  that  each  part 
should  be  held  by  the  trustee  during  the  life  of  the  beneficiary  to  whom 
such  part  was  set  off,  the  income  therefrom  being  paid  during  such  period 
to  smdi  beneficiary,  and  that  only  after  the  death  of  such  beneficiary 
should  his  part  go  as  by  his  will  appointed,  or,  In  default  of  wch  appoint- 
ment to  his  I^al  representatives. 
8.  Samb— GoNSTStrcnoN  as  to  Gbanteks. 

Where  a  trust  deed  provides  that  after  the  death  of  the  grantor  title 
to  the  properly  shall  remain  in  a  trustee,  and  its  Income  only  be  paid  to 
beneficiaries,  their  claim  to  an  absolute  title  in  the  trust  property  by  rea- 
son solely  of  the  death  of  the  grantor  Is  incompatible  with  a  claim  by 
them  of  income  under  the  trust  deed,  and  is  of  itself  sufilcient  to  defeat 
their  contention  that  by  the  power  of  appointment  given  in  the  deed,  and 
effective  only  on  the  death  of  each  of  them,  they  were  thereby  and  from 
the  death  of  the  creator  of  the  trust  when  only  they  became  entitled  to 
the  Income  of  the  fund,  vested  with  the  absolute  title  to  that  fund. 

Action  by  Ethelyn  H.  Dudley  and  others  against  the  People's 
Trust  Company.  On  motion  by  plaintiff  for  judgment  oa  the  plead- 
ings.   Complaint  dismissed. 

Stickney,  Maclay  &  McBurney,  for  plaintiffs. 
Wingate  &  CuUen,  for  defendant. 

ABBOTT,  J.  This  is  a  motion  by  plaintiff  for  judgment  on  the 
pleadings.  It  appears  from  these  pleadings  that  on  July  11,  1900, 
one  Henry  O.  Pearce  executed  a  trust  deed  of  that  date,  whereby  he 
assigned  to  one  Edgar  O.  Pearce  $40,000  of  personal  property,  to 
be  held  by  said  Edgar  O.  Pearce  and  his  successors,  in  trust  to  collect 
the  income  of  said  fund  and  apply  the  same  to  the  use  of  the  grantor 
during  his  life,  and  upon  his  death  to  divide  the  fund  into  four  equal 
parts,  and  to  continue  to  hold  such  divided  parts  in  trust  for  his  four 
children,  Ethelyn  H.  Dudley,  Ida  A.  Morgan,  Arthur  E.  Pearce,  and 
Waldo  R.  Pearce,  during  their  respective  lives,  receiving  the  income 
of  each  portion  and  applying  the  same  to  the  separate  use  of  such 
children  during  each  of  their  natural  lives.  The  deed  of  trust  ftu*- 
ther  provided  mat,  upon  the  death  of  each  of  such  children  who  might 
survive  said  Henry  O.  Pearce,  the  principal  of  his  or  her  share  should 
be  transferred  and  set  over  to  such  person  or  persons  as  such  child 
might  appoint  by  his  or  her  last  will  and  testament,  and  in  default 
of  such  appointment  to  the  legal  representatives  of  such  child.  The 
trustee  died  in  1906,  leaving  him  surviving  Henry  O.  Pearce  and 
all  his  above-named  children.  On  May  6,  1907,  in  an  action  brought 
in  this  court  by  Anna  A.  Pearce,  as  executrix  of  said  deceased  trus- 
tee, against  Henry  O.  Pearce  and  his  said  children,  the  People's  Trust 
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Company  of  Brooklyn  was  by  order  entered  on  that  day  appointed 
as  substituted  trustee  of  the  aforesaid  trust,  in  place  of  said  Edgar 
O.  Pearce,  deceased,  and  still  continues  to  act  as  such  trustee.  All 
the  children  of  Hennr  O.  Pearce,  who  died  in  April,  1907,  survived 
him,  and  are  plaintiffs  in  this  action.  They  claim,  in  their  complaint 
herein,  judgment  that  the  substituted  trustee  account  for  the  trust 
fund  in  its  hands,  and  be  duly  discharged  from  the  trusts  under  said 
deed  assumed  by  it,  and  that  it  deliver  to  each  one  of  said  children, 
the  plaintiffs  herein,  the  fourth  part  of  the  trust  fund  to  which  each 
is  entitled.  The  plaintiffs,  as  justification  for  this  claim,  rely  upon 
the  provisions  contained  in  sections  129  to  132  of  the  real  property 
law  (Laws  1896,  pp.  579,  580,  c  547),  claiming  that  thereunder  the 
entire  estate  and  ownership  of  each  of  these  plaintiffs  became  ab- 
solutely vested  in  them  upon  the  death  of  the  creator  of  tiie  trust, 
because  thereupon  the  power,  of  appointment  ^ven  to  each,  tacked 
on  to  the  life  interest  in  the  income  of  the  portions  disposable  under 
such  appointment,  terminated  the  trust  and  created  an  absolute  own- 
ership by  each  beneficiary  of  such  portion.  The  subdivisions  of  the 
real  property  law  which  plaintiffs  claim  work  this  result  are  the  fol- 
lowing: 

"Sec.  129.  When  estate  for  life  or  years  la  cbanged  Into  a  fee. — ^Where  an; 
absolute  power  of  disposition,  not  accompanied  by  a  trust,  la  given  to  the  own- 
er of  a  particular  estate  for  life  or  for  years,  such  estate  Is  changed  Into  a 
fee  absolute  In  respect  to  the  rights  of  creditors,  purchasers  and  encumbran- 
cers, but  subject  to  any  future  estates  limited  thereon.  In  case  the  power  of 
absolute  disposition  Is  not  executed  and  the  property  Is  not  sold  for  the  satis- 
faction of  debts. 

"Sec.  130.  Certain  powers  create  a  fee. — ^Where  a  iilEe  power  of  disposition 
is  given  to  a  person  to  whom  no  particular  estate  is  limited,  snch  person  also 
takee  a  fee,  subject  to  any  future  estates  that  may  lie  limited  thereon,  bnt  ab- 
solute in  respect  to  creditors,  purctiasers  and  encumbrancers. 

"Sec.  131.  When  grantee  of  power  has  al>soIute  fee. — Where  such  a  power  of 
disposition  is  given,  and  no  remainder  Is  limited  on  the  estate  of  the  grantee  of 
the  power,  such  grantee  is  entitled  to  an  absolute  fee. 

"Sec.  182.  Effect  of  power  to  devise  In  certain  cases. — Where  a  general  and 
beneficial  power  to  devise  the  inheritance  Is  given  to  a  tenant  for  life,  or  for 
years,  such  tenant  is  deemed  to  possess  an  alMwIute  power  of  dispoeltloa  witb- 
In  the  meaning  of  and  subject  to  the  provisions  of  the  last  three  secttans." 

These  sections,  while  applicable  to  personal  as  well  as  real  prop- 
erty (Re  Moehring,  154  N.  Y.  423,  48  N.  E.  818),  are  nothing  more 
than  re-enactments  of  the  provisions  as  to  powers  contained  in  the 
Revised  Statutes  (Hume  v.  Randall,  141  N.  Y.  499,  36  N.  E.  402), 
and  are  all  predicated  upon  an  absolute  vesting  in  fee  in  the  person 
to  whom  is  given  the  power  of  appointment  of  a  particular  estate 
for  life  or  for  years.  They  have  no  application  where,  as  here,  the 
title  is  vested  in  the  trustee  and  a  subordinate  power  is  given  to  a 
beneficiary  under  the  trust  The  distinction  is  clearly  expressed  in 
Chaplin  on  Express  Trusts  and  Powers  as  follows  (page  459): 

"The  foregoing  principles  under  which  the  grantee  of  an  absolute  power  of 
disposition  takes  a  fee  do  not  apply  where  the  title  is  vested  la  a  trustee  and  a 
sutiordinate  power  is  given  to  a  beneficiary  under  the  trust  Hume  v.  Ran- 
dall, 141  N.  Y.  604,  605,  36  N.  S.  402,  and  cases  dted.  Nor  does  such  a  case 
fall  within  section  130,  above  quoted,  where  an  absolute  power  of  disposition, 
given  to  any  person  to  whom  no  particular  estate  is  limited^  results  in  a  fee. 
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For,  while  a  present  estate  Is  vested  In  a  trustee,  a  power  of  disposition  in  an- 
otiber,  subject  to  the  trust,  Is  not  an  absolute  power  of  disposition  while  the 
trust  lasts.  It  Is  the  absence  of  power  In  the  beneficiary  to  convey  the  en- 
tire fee,  including  the  present  estate,  which  in  such  a  case  prevents  the  stat- 
ute from  operating  to  give  him  a  fee." 

This  statement  is  the  doctrine  of  Asche  v.  Asche,  113  N.  Y.  232, 
21  N.  E.  70,  where  it  is  said  in  discussing  the  sections  of  the  Revised 
Statutes  for  which  the  cited  provisions  of  the  real  property  law  are 
a  substitution  (page  236  of  113  N.  Y.,  p^e  71  of  21  N.  E.) : 

"Merger  Is  accomplished  in  law  when  two  or  more  estates  in  the  same  prop- 
erty unite  in  the  same  person,  and  wlien  such  estates  comprise  the  whole 
legal  and  equitable  Interest  in  such  proper^  the  person  holding  them  becomes 
the  absolute  owner.  Mickles  v.  Townsend,  18  N.  Y.  675;  Bouv.  Institutes,  {{ 
1983-1995.  Merger  requires  the  existence  of  two  estates,  a  greater  and  leaser, 
and,  upon  merger  taking  place,  the  lesser  estate  is  said  to  be  extinguished  and 
alMorbed  in  the  greater ;  but  this  cannot  take  place  where  there  Is  an  Interme- 
diate estate.  Merger  takes  place  by  virtue  of  unity  of  seizin.  Mickles  v.  Town- 
send,  supra.  There  could,  therefore,  be  no  merger  here,  because  of  the  exist- 
ence of  a  valid  trust  with  the  right  In  the  trustees  to  the  possession  of  the 
trust  fund  for  the  purpose  of  management  and  control  during  the  life  of  its 
beneficiary.  The  trust  must  exist  so  long  as  the  widow  lives,  and  during  her 
life  there  could  be  no  merger.  She  has  no  estate  In  the  subject  of  the  trust. 
She  had  an  Interest  in  it  as  beneficiary,  but  it  was  essential  to  the  existence 
of  that  Interest  that  the  trust  estate  should  be  maintained.  The  destruction 
of  the  trust  would  necessarily  terminate  her  interest  therein,  and  there  would 
then  be  nothing  to  merge.  As  was  held  In  Pauling  v.  Hardy,  Skinner,  62: 
'Where  an  estate  and  a  mere  right  In  the  land,  not  an  estate,  meet  In  the  same 
person,  the  merger  will  not  take  place  because  such  an  Interest  is  not  an  es- 
tate.'" 

To  my  mind  the  plain  intention  of  the  creator  of  this  trust  was 
that  each  of  the  four  portions  into  which  it  was  to  be  divided  after 
the  death  of  the  grantor  should  be  held  by  the  trustee  named  by  him, 
or  his  successor,  during  the  life  of  the  beneficiary  to  whom  such  por- 
tion was  set  off,  the  income  therefrom  being  paid,  during  such  pe- 
riod, to  said  beneficiary,  and  that  only  after  the  death  and  by  the 
will  of  such  beneficiary  the  portion  so  held  for  his  or  her  benefit 
should  go  as  by  such  will  appointed,  or,  in  default  of  such  appoint- 
ment, to  his  or  her  legal  representatives.  A  merger,  to  work  in  these 
children  an  absolute  title  to  the  portions  so  carefully  set  apart  and 
provided  for  by  the  donor,  would  be  a  perversion  of  his  intention 
in  the  creation  of  the  trust  which  no  court  of  equity,  unless  con- 
strained by  mandatory  statute  law,  would  for  an  instant  tolerate.  So 
it  is  said  by  the  Appellate  Division  in  this  Department,  in  Zarkowski 
V.  Schroeder,  71  App.  Div.  626-528,  75  N.  Y.  Supp.  1021,  1023: 

"It  Is  well  settled  that  In  equity  the  union  of  legal  and  equitable  estates  in 
the  same  person  does  not  effect  a  merger,  unless  such  was  the  Intention  of  the 
parties  and  Justice  and  equity  require  It" 

The  claim  of  the  plaintiff  under  the  deed  of  trust  to  an  absolute 
title  in  the  trust  property,  by  reason  solely  of  the  deatii  of  the  creator 
of  the  trust,  who  has  provided  in  that  deed  that  title  to  the  property 
should,  after  his  dea^,  remain  in  another  as  trustee,  and  its  income 
only  be  paid  to  the  plaintiffs  as  life  beneficiaries,  is,  in  my  opinion, 
incompatible  with  their  claim  of  income  under  the  trust  deed,  and 
of  itself  sufficient  to  defeat  their  contention  that,  by  power  of  appoint- 
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ment  given  in  the  deed,  and  effective  only  upon  the  death  of  eadi 
of  the  plaintiffs,  such  plaintiffs  are  thereby,  and  from  the  death  of 
the  creator  of  tiie  trust,  when  only  they  became  entitled  to  the  in- 
come of  its  fund,  vested  with  tiie  absolute  title  to  that  fund.  See 
Matter  of  Gorden,  172  N.  Y.  25,  64  N.  E.  763,  92  Am.  St.  Rep.  689. 

I  conclude,  therefore,  that  the  trust  created  by  the  deed  of  Henry 
O.  Pearce  still  remains  in  effect,  and  that  the  corpus  of  the  property 
is  still  property  held  by  the  defendant  as  succeeding  trustee,  and  as 
to  each  part  must  be  so  held  by  it  until  the  death  of  the  child  entitled 
to  the  income  of  that  part  I  have  carefully  examined  all  the  cases 
cited  on  behalf  of  the  plaintiffs,  and  find  nothing  in  any  of  them  which 
tends  to  alter  this  view.  Talhnadge  v.  Sill,  21  Barb.  34,  was  pred- 
icated upon  laws  that  existed  prior  to  the  enactment  of  the  Revised 
Statutes,  and  there  the  power  of  appointment  had  been  executed.  In 
Re  Moehring,  154  N.  Y.  423,  48  N.  E.  818,  the  life  estate  was  given 
outright  and  absolutely  to  the  beneficiary,  with  power  of  disposition. 
There  was  not  there,  as  here,  an  intervening  trust.  The  same  is  true 
of  Deegan  v.  Wade,  144  N.  Y.  573,  39  N.  E.  692,  and  of  Hume  v. 
Randall,  141  N.  Y.  499,  36  N.  E.  402. 

I  conclude,  therefore,  that  judgment  should  be  entered  dismissing 
the  complaint  on  the  merits,  with  costs  to  the  defendant 


DEEEING  V.  CITX  OF  NEW  YORK. 
(Snpreme  Conrt  Trial  Term,  New  Xork  County.    November  8,  1907.) 

1.  MUWICrPAI.  OOBPOBATIONB— EHPLOrta  — DiBOHABOB— OlVIt  SEBVICB  RTOD- 

IJLTIONS. 

Plaintiff  was  appointed  temporary  investigator  of  complaints  under  reg- 
ulation 34  of  the  municipal  civil  service  commission  in  force  in  1898,  pn>- 
Tldlng  that  wbere  there  Is  no  eligible  list  for  a  position  a  temporary  ap- 
pointment may  be  made,  and  tbat  the  right  of  the  appointee  to  retain  the 
position  shall  cease  within  five  days  of  the  receipt  by  the  appointing  o£Boer 
of  an  eligible  list  No  eligible  list  was  ever  certified.  Regulation  34  of 
the  municipal  civil  service  rules,  promulgated  July  11,  1899,  under  express 
provisions  of  Laws  1809,  p.  796,  c.  S70,  provides  that  any  temporary  ap- 
pointment shall  not  continue  for  longer  than  one  month.  Held,  that  plain- 
tiff's appointment  was  temporary,  and  be  could  be  sammarily  dlsdiarg- 
ed  In  one  month  from  the  promulgation  of  the  new  rules. 

2.  Saio:. 

The  fact  tbat  no  eligible  list  was  certified  to  the  appointing  officer  did 
not  make  the  temporary  appointment  permanent 

5.  Sahb— Pdbijo  Exioenct  Authobizirq  Scsipension  of  Kuubs. 

The  public  exigency  under  which  the  civil  service  laws  and  r^^latl<Mia 
yield  Is  such  a  public  necessity  as  amounts  to  an  emergency,  and  they 
may  not  be  disregarded  where  an  appointee's  services  are  merely  clerical, 
consisting  In  the  main  of  making  entries  and  filing  papers  in  connection 
with  the  preparation  of  a  city  map,  with  the  completion  of  which  he  was 
not  charged. 

^  GUMS— Action  fob  Salabt— Tiixb  to  Officb. 

The  title  to  a  position  within  the  civil  service  laws  cannot  be  tried  bi 
an  action  for  salary. 

6.  Sakii>— Right  of  Reoovkbt— Quastuic  Mebuit. 

A  person  discharged  from  a  position  In  the  dvU  service  of  a  dty  to 
which  he  was  not  entitled  under  the  civil  service  rules  cannot  recover.  In 
an  action  for  salary,  on  a  quantum  meruit  for  services  rendered. 
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Action  by  James  C.  Deering  against  the  dty  of  New  York.  Judg- 
ment for  defendant  dismissing  the  complaint  on  the  merits. 

Swanstrom  &  Keyes  (J.  E.  Swanstrom,  of  counsel),  for  plaintiff. 
F.  K.  Pendleton  (Arthur  Sweeney,  of  counsel),  for  defendant. 

PLATZEK,  J.  Tlje  plaintiff,  on  December  22,  1898,  was  appointed 
temporary  investigator  of  complaints  in  the  board  of  public  improve- 
ments by  the  president,  Maurice  F.  Hollahan,  at  a  salary  of  $125  per 
month,  pursuant  to  regulation  34  of  the  municipal  civil  service  commis- 
sion in  force  in  1898.  On  June  80,  1899,  or  thereabout,  Mr.  Hollahan 
notified  the  plaintiff,  in  writing,  of  his  appointment  ^  clerk  of  street 
openings,  at  the  rate  of  $1,500  a  year.  His  name  was  then  placed  on 
the  pay  roll  as  clerk  of  street  openings ;  but  the  municipal  civil  service 
commissioner  declined  to  so  certify  his  name,  and  it  was  stricken  there- 
from. Before  December  22,  1898,  plaintiff  had  taken  a  civil  service 
examination  for  the  position  of  clerk  and  failed  to  pass.  On  Decem- 
ber 19,  1899,  his  name  was  certified  as  temporary  derk,  and  at  the 
end  of  that  month  he  received  and  receipted  for  $52.41  for  13  days' 
pay  .at  the  rate  of  $125  per  month.  The  plaintiff's  salary  as  tempo- 
rary investigator  of  complaints  was  paid  up  to  June  30,  1899.  He  ob- 
tained no  compensation  from  June  30  to  December  19,  1899.  He 
claims  to  have  discharged  the  duties  of  investigator  of  complaints  from 
December  22, 1898,  to  December  19, 1899.  It  is  undisputed  that  all  the 
requirements  of  regulation  34  of  the  munidpal  dvil  service  commission 
in  effect  at  the  time  the  plaintiff  was  appointed  temporary  investigator 
of  complaints  were  in  all  respects  complied  with.  On  July  11, 1899,  the 
munidpal  dvil  service  commission  promulgated  new  regulations,  pur- 
suant to  chapter  370,  p.  795,  Laws  1899,  including  new  regulation  34, 
providing  that  provisional  appointments  shall  not  continue  for  a  longer 
period  than  one  month,  "nor  shall  any  provisional  appointment  in 
force  at  the  time  of  the  adoption  and  promulgation  of  these  rules  con- 
tinue for  a  longer  period  than  one  month,  nor  another  successive  tempo- 
rary appointment  be  made  to  the  same  position  under  this  rule." 

The  plaintiff  contends  that  he  was  appointed  under  the  old  regfula- 
tion  34  existing  in  1898 ;  that  there  was  then  no  eligible  list  in  exist- 
ence ;  that  no  proper  eligible  list  was  ever  made  or  certified ;  that  he 
was  designated  temporarily  pending  the  preparation  and  certification 
of  a  civil  service  list ;  that  he  was  entitled  to  continue  in  the  occupation 
of  his  position  uninterruptedly  until  the  certification  of  an  eligible  list 
to  the  appointing  officer;  that  the  law  of  1899  and  the  new  regula- 
tion 34  did  not  apply  to  him  or  his  position.  This  contention  is  not  sus- 
tained by  any  authoritative  adjudications.  The  municipal  civil,  service 
rules  of  1898  have  been  superseded  by  those  promulgated  July  11, 1899, 
pursuant  to  chapter  370,  Laws  1899.  It  has  been  repeatedly  held  since 
that  an  appointment  to  a  position  in  the  dvil  service  of  the  city  of  New 
York,  made  in  1898,  and  when  no  eligible  list  for  the  position  existed, 
is  temporary  in  its  nature,  and  the  appointee  may,  under  the  rules  of 
Tulv  11,  1899,  be  summarily  discharged  in  one  month  from  the  latter 
date.  People  ex  rel.  Metz  v.  Lantrv,  32  Misc.  Rep.  80,  66  N.  Y.  Supp. 
185 ;  Ulrich  v.  Citv  of  New  York,  33  Misc.  Rep.  508.  67  N.  Y.  Supp. 
716 ;  Matter  of  O'Sullivan,  54  App.  Div.  374,  66  N.  Y.  Supp.  611,  af- 
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firmed  166  N.  Y.  596,  59  N.  E.  1128.  The  fact  that  the  civil  service 
commission  failed  to  certify  to  an  appointing  officer  an  eligible  list  for 
a  position  does  not  make  a  temporary  appomtment  permanent  Peo- 
ple ex  reL  Orr  v.  Scannell  (Sup.)  66  N.  Y.  Supp.  182. 

The  record  fails  to  disclose  evidence  to  bring  the  cause  within  the 
rule  established  in  McBride  v.  City  of  New  York,  56  App.  Div.  520, 
67  N.  Y.  Supp.  550,  and  Gallagher  v.  Same,  115  App.  Div.  662,  101 
N.  Y.  Supp.  329,  which  plaintiff  invokes.  In  these  two  cases  the 
courts  held  that  there  was  an  urgent  public  emfergency  and  exigency 
for  the  appointment  of  a  nurse  in  the  Randall's  Island  Asylum  and 
watchmen  in  the  Broddyn  Disciplinary  School,  in  the  absence  of  an 
unexhausted  eligible  civil  service  list  Where  a  public  exigency  exists 
within  the  meaning  of  the  civil  service  laws  and  regulations,  the  law 
and  rules  yield  when  the  public  necessity  amounts  to  an  emergency, 
but  not  otherwise.  The  services  performed  by  the  plaintiff  were  not 
complicated  or  technical,  but  merely  clerical,  and  in  the  main  consisted 
of  making  entries  and  filing  papers  in  connection  with  the  preparation 
of  a  city  map,  and  with  the  completion  of  which  map  he  was  not 
charged. 

This  action  is  to  recover  salary  for  services  performed,  and  not  for 
damages  for  a  wrongful  discharge.  Mr.  Deering  was  only  an  employe 
(clerk),  and  not  a  city  officer.  To  entitle  him  to  recover  he  should 
have  taken  steps  to  cause  his  name  to  be  certified  (after  June  30,  1899) 
and  placed  on  the  pay  roll.  The  questicm  as  to  the  title  to  the  posi- 
tion cannot  be  tried  in  an  action  for  salary.  Hagan  v.  City  of  Brook- 
lyn, 126  N.  Y.  643,  27  N.  E.  265;  Edcerson  v.  City  of  New  York, 
80  App.  Div.  12,  80  N.  Y.  Supp.  168 ;  Walters  v.  City  of  New  York, 
119  App.  Div.  464,  105  N.  Y.  Supp.  950.  Nor  can  the  plaintiff  re- 
cover in  this  suit  on  a  quantum  meruit  Graham  v.  City  of  New 
York,  33  Misc.  Rep.  56,  66  N.  Y.  Supp.  754;  Matter  of  O'SuUivan, 
54  App.  Div.  374,  66  N.  Y,  Supp.  611;  Haswell  v.  Mayor,  etc.,  81  N. 
Y.  255.  It  also  appears  that  the  plaintiff  signed  tiie  pay  rolls  in  May. 
June,  and  December,  1899 ;  the  heading  of  which  stated  payments  to 
have  been  received  in  full  for  services  for  the  time  and  in  the  capacity 
named.  Query :  Did  not  the  plaintiff  voluntarily  acquiesce  in  and  ac- 
cept the  situation  of  which  he  now  complains,  without  objection  or 
protest  on  his  part?  Bannister  v.  City  of  N.  Y.,  40  Misc.  Rep.  408- 
412,  82  N.  Y.  Supp.  244,  affirmed  96  App.  Div.  C25,  88  N.  Y.  Supp. 
1091,  and  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y.  189 ;  Beardsley  v. 
City  of  N.  Y,  (Law  Journal,  Sept.  10,  1904)  108  N.  Y.  Supp.  — . 

Judgment  for  defendant  dismissing  the  plaintiff's  complaint  on  the 
merits. 


HAIGH  r.  EDBIiMETEK  ft  MOKQAN  HOD  ELEVATOR  C». 

(Supreme  Court,  Appellate  Dirlslon,  First  Department     Jaanary  10.  1906.) 

1.  AppeaI/— Review— QuKSTiONS  oy  Fact— Conflictiko  Evidehcb. 

Where  the  Jury  on  conflicting  evldeDce  found  for  plaintiff,  plalntUTs 
version  will  be  accepted  on  appeal. 

[Kd.  Not& — ^For  cases  In  point,  see  Coit  Dig.  vol.  8,  Appeal  and  Srror, 
H  3030-3937.] 
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2.  Nbouoencb— Pebsokb  Liablb— Iaabiuit  of  One  RsitTiRa  Machirebt. 
An  owner  of  a  hod  hoisting  elevator  who  rented  the  same  to  a  con- 
tractor was  only  bound  to  see  that  the  elevator,  when  Installed,  was  safe, 
and,  when  called  on  from  time  to  time,  to  shift  the  headpiece  from  one 
floor  to  another  to  Inspect  it,  and  beyond  that  the  owner  was  under  no 
obligation  to  Inspect  or  repair  nnless  called  on  to  do  so. 

8.  Saioe— Byideros— Res  Ipsa  Loquitdb. 

The  mere  fact  that  the  headpiece  of  a  hod  hoisting  elevator  broke  Is  not 
evidence  that  the  headpiece  was  defective  or  unsafe  when  Installed. 

[Ed.  Note. — For  eases  In  point,  see  Cent  Dig.  vol.  87,  Negligence,  St  217- 
221.] 

4.  Sau. 

That  three  years  after  the  accident  defendant  was  unable  to  comply 
with  plaintiff's  demand  that  the  pieces  of  the  br<Aen  headpiece  of  a  hod 
hoisting  elevator  be  produced  on  the  trial  does  not  warrant  the  Inference 
that  the  headpiece  was  d^ectlve  or  unsafe  when  Installed. 

Appeal  from  Trial  Term. 

Action  by  Hartley  A.  Haigh  against  the  Edelmeyer  &  Morgan  Hod 
Elevator  Company.  From  a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Reversed,  and  a  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  LAM- 
BERT, SCOTT,  and  HOUGHTON,  JJ. 

Frank  V.  Johnson;  for  appellant. 
Carlisle  Norwood,  for  respondent. 

SCOTT,  J.  The  plaintiff  has  recovered  a  judgment  for  the  dam- 
ages resulting  from  serious  injuries  caused  by  Uie  falling  of  a  hod 
elevator  owned  by  defendant  From  this  judgment  the  defendant 
appeals. 

The  plaintiff  was  a  foreman  in  the  employ  of  a.  firm  of  masonry 
contractors  engaged  in  erecting  two  buildings  in  the  city  of  New  York. 
These  contractors  rented  from  defendant  a  hod  hoisting  elevator, 
which  was  used  to  carry  bricks,  mortar,  and  other  material  to  the 
several  floors  of  the  building.  The  elevator  was  so  constructed  that 
it  could  be  used  to  carry  either  hods  or  wheelbarrows.  When  the 
accident  had  occurred  it  had  brought  two  wheelbarrows  to  the  fourth 
floor  of  one  of  the  buildings.  It  was  contended  by  defendant  that 
plaintiff  was  riding  on  the  elevator  when  it  fell.  The  plaintiff  denied 
this,  and,  since  the  jury  on  conflicting  evidence  has  necessarily  found 
in  plaintiff's  favor  upon  this  issue,  we  accept  his  version,  which  was 
that  while  the  elevator  was  at  rest  he  undertook  to  take  one  of  the 
wheelbarrows  off  the  elevator,  standing  for  that  purpose  with  one 
foot  on  the  platform  of  the  elevator,  and  the  other  on  the  floor  of 
the  building,  when  suddenly  the  elevator  fell  to  the  bottom  of  the 
building/  carrying  him  with  it.  The  elevator  was  raised  and  lowered 
by  a  cable  which  ran  to  what  is  termed  a  "head{riece,"  carrying  a  wheel 
over  which  the  cable  ran,  thence  to  another  wheel  at  the  end  of  the 
headpiece,  and  thtoce  down  through  the  building  and  out  to  the  street, 
where  it  was  operated  by  a  stationary  engine.  The  immediate  cause 
of  the  fall  of  the  elevator  was  the  breaking  of  the  headpiece.  What 
caused  it  to  break  does  not  appear.  It  was  constructed  of  two  planks 
about  nine  inches  wide  and  two  inches  thick,  held  apart  by  separators 
and  firmly  bolted  together.    The  wheel  over  which  the  cable  ran 
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was  between  these  planks  resting  upon  them.  There  was  no  evidence 
as  to  any  agreement  between  the  contractors  and  defendant  as  to 
whose  duty  it  should  be  to  inspect  the  elevator  while  under  hire  by 
the  contractors.  When  a  hod-hoisting  elevator  was  hired,  it  was  the 
custom  of  defendants  to  install  it  in  the  building,  leaving  it  to  be  used, 
operated,  and  handled  by  the  contractors  to  whom  it  was  leased,  and 
his  employ&.  The  defendants  had  nothing  more  to  do  with  it,  except 
that,  as  the  building  progressed,  they  would  upon  notice  send  their 
riggers  to  shift  the  headpiece  up  to  another  story,  and  put  in  addi- 
tional lengths  of  guides  for  the  elevator  to  run  upon.  This  particular 
elevator  had  been  in  the  building  for  some  weeks,  and  there  was  evi- 
dence that  at  times  it  had  been  used  to  carry  excessive  weights  above 
its  designed  capacity.  There  is  no  evidence  that  the  headpiece  which 
broke  was  improperly  constructed,  or  that  its  material  was  defective, 
or  that  there  were  any  apparent  defects  either  in  the  headpiece  or  other 
parts  of  the  machine.  The  principal  question  in  the  case  was  as  to 
the  measure  of  the  defendant's  obligation. 

Were  they  bound  only  to  see  that  the  elevator  when  installed  was 
of  proper  material  and  properly  installed,  or  were  they  charged  with 
the  duty  of  continuous  care  and  inspection?  The  court  in  its  charge 
did  not  attempt  to  instruct  the  jury  specifically  upon  this  point,  saying 
only  that  it  was  the  duty  of  the  defendant  to  exercise  reasonable  care 
and  precaution  to  see  that  the  elevator  and  the  apparatus  connected 
therewith  were  reasonably  safe  for  the  uses  for  which  it  was  furnished. 
Further  than  this  the  court  did  not  define  the  limits  of  the  defendant's 
duty  and  responsibility.  The  defendant  requested  the  court  to  charge 
that  the  plaintiff  had  no  cause  of  action  against  the  defendant,  unless 
the  jury  found  from  the  evidence  that  the  headpiece  which  broke 
and  caused  the  accident  was  defective  and  improperly  constructed 
when  it  was  last  placed  and  installed  in  position  by  the  defendant  here- 
in, and  that  the  accident  is  directly  attributable  thereto.  The  court 
declined  to  so  charge,  and  the  defendant  duly  excepted.  In  our  opin- 
ion the  request  was  a  proper  one,  and  it  was  error  to  refuse  it.  Un- 
der the  agreement  between  the  contractors  by  whom  plaintiff  was 
employed,  there  was  nothing,  so  far  as  appears,  which  required  the 
defendants  to  keep  the  elevator  and  its  several  parts  in  repair,  or  to 
keep  it  under  inspection  for  the  purpose  of  discovering  defects  which 
might  develop  by  reason  of  its  use.  A  case  presentii^  a  very  similar 
question  came  before  the  Court  of  Appeals  in  King  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep.  37.  The  defendant  in  that 
case  owned  a  derrick  which  was  placed  on  a  dock  and  used  for  trans- 
ferring rails  from  boats  to  cars.  It  made  a  contract  with  one  Dillon, 
by  which  the  latter  agreed  to  unload  from  barges  and  vessels,  and 
place  upon  cars  all  rails  belonging  to  defendant  which  might  arrive 
during  a  certain  period.  Dillon  was  to  have  the  use  of  defendant's 
derridc.  There  was  a  dispute  as  to  who  was  to  keep  the  derrick  in 
repair;  plaintifif  claiming  that  defendant  had  agreed  to  do  so,  and 
defendant  claiming  that  its  agreement  was  that  it  should  make  repairs 
when  it  was  notified  by  Dillon  that  they  were  necessary.  It  did  not 
appear  that  the  derrick  was  not  in  good  repair  when  the  contract  was 
made.    In  time,  the  hook  supporting  the  gaff  or  boom  and  the  tackle 
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•of  the  derrick  became  worn,  and  broke,  while  transferring  a  rail,  fall- 
ing upon  plaintiff  and  causing  the  injuries  complained  of.  The  court 
had  diarged  the  jury,  in  effect,  that  it  was  the  duty  of  the  railroad 
■company  not  only  to  see  to  it  that  the  derrick  was  suitable  and  proper 
when  furnished  to  Dillon,  but  also  to  keep  it  in  order  while  it  was  in 
use  by  Dillon  wider  his  contract.  An  exception  to  this  instruction 
brought  before  the  Court  of  Appeals  the  very  question  presented  by 
the  request  to  charge  in  the  present  case,  which  is  quoted  above  and 
which  was  refused  by  the  trial  judge.  The  Court  of  Appeals,  speak- 
ing through  Judge  Andrews,  held  3iat  the  jury  had  been  erroneously 
instructed;  that,  in  the  absence  of  any  contract  on  the  defendant's 
part  to  keep  the  derrick  in  repair,  it  had  performed  its  full  duty  when 
it  furnished  a  derrick  suitable  and  safe  at  the  time  for  use,  and  that 
as  a  general  proposition  the  owner  of  an  implement  or  piece  of  ma- 
chinery may  lawfully  allow  another  to  take  and  use  it,  and  if,  in  using, 
it  becomes  defective  and  causes  injury  to  a  third  person,  the  owner  is 
tiot  liable.  The  same  principle,  as  we  consider,  governs  the  present 
case.  It  was  undoubtedly  the  defendant's  duty  in  the  first  instance 
to  furnish  an  elevator  which  was  safe  and  suitable  for  the  uses  to 
which  it  was  to  be  put,  and  we  think  that,  when  it  was  called  upon 
from  time  to  time  to  shift  the  headpiece  from  one  floor  to  another,  it 
was  its  duty  to  inspect  it  to  see  whether  or  not  it  continued  to  be  a 
safe  and  proper  appliance  to  use.  Beyond  this,  in  the  absence  of  a 
special  agreement,  it  was  under  no  obligation  to  inspect  or  repair  un- 
less called  upon  to  do  so.  The  defendant  was  entitled  to  have  the 
jury  properly  instructed  as  to  the  extent  of  its  obligations,  and  the 
failure  to  so  instruct  it  requires  a  reversal  of  the  judgment.  There 
was  no  evidence  that  the  headpiece  was  defective  or  unsafe  when 
installed.  Certainly  the  mere  fact  that  it  broke  was  not  such  evidence 
(Dougherty  v.  Milliken,  163  N.  Y.  527,  57  N.  E.  757,  79  Am.  St.  Rep. 
€08 ;  Duhue  v.  Hamburg  American  Packet  Company,  184  N.  Y.  404, 
77  N.  E.  386,  112  Am.  St.  Rep.  615),  nor  can  any  inference  to  that 
-effect  be  drawn  from  the  fact  that  three  years  after  the  accident  the 
defendant  was  unable  to  comply  with  plaintiff's  demand  that  the  pieces 
of  the  broken  headpiece  should  be  produced  upon  the  trial.  The  plain- 
tiff's counsel  repeatedly  and  persistently,  without  rebuke  from  the 
court,  brought  before  the  jury  the  fact  that' the  defense  was  being 
conducted  by  an  insurance  company.  This  fact  was  not  relevant  to 
any  issue  in  the  case,  and  could  have  been  emphasized  for  no  other 
purpose  than  to  give  plaintiff  an  unfair  advantage  before  the  jury. 
This  practice  has  been  repeatedly  condemned  by  this  court  and  the 
Court  of  Appeals,  and  in  the  present  case  was  carried  to  an  extent 
which  would  have  necessitated  a  reversal  of  the  judgment,  even  if 
the  record  had  presented  no  other  reversible  error. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event  All  concur.  PATTERSON,  P.  J.,  in 
result 
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BRIE  R.  CO.  T.  ROOHESTER-CORNING-iaLMIRA  TRACHON  Ca 
(Supreme  Court,  Special  Term,  Chemung  County.    July  1%  1907.) 

1.  AppeaI/— Stat  of  Pbooekding»— Ofkbation  or  Affeai« 

Under  Code  CIt.  Proc.  {  1310,  providing  that,  where  an  appeal  to  the 
Court  of  Appeals  shall  be  perfected,  the  appeal  stays  all  proceedings  to 
enforce  the  Judgment  or  order  appealed  from,  an  appeal  to  the  Court  of 
Appeals  from  an  order  of  the  Appellate  Division  directing  the  Board  of 
Railroad  Commissioners  to  Issue  a  certificate  of  public  convenloice  and 
necessity,  pursuant  to  Railroad  Law,  Laws  1882,  p.  1896,  c.  67S,  {  SB. 
operates  as  a  stay  of  all  proceedings  under  that  order,  on  service  and 
filing  of  a  notice  of  appeal  and  the  giving  of  the  undertaking  required  by 
section  1326. 

2.  Ikjurotior— Obouros  orp  Relief— Ibrefarabi.b  Ihjubt. 

Mere  illegality  of  a  certificate  of  public  convenience  and  necessity.  Is- 
sued pursuant  to  Railroad  Lew,  Laws  1892,  p.  1395,  c.  676,  i  59,  is  InsnfD- 
dent  to  warrant  injunctive  relief;  bat  it  must  appear  that  pursuant  to  the 
certificate  defendant  is  about  to  do  something  or  is  threatening  to  do 
something  harmful  to  plaintiff  and  injurious  to  its  Interests. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  H  9. 
10-13.] 

8.  Samk. 

The  fact  that  plaintiff  opposed  the  issuance  of  a  certificate  of  public  con- 
venience and  necessity,  pursnant  to  Railroad  Law,  Laws  1892,  p.  1895, 
c.  676,  {  59,  before  the  Board  of  Railroad  Commissioners  and  on  appeal 
from  Its  decision,  cannot  be  regarded  as  a  substitute  for  the  fact  that 
plaintiff  win  be  Irreparably  Injured  by  threatened  proceedings  under  the 
certificate,  so  as  to  entitle  It  to  Injunctive  relief. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  27.  Injunction,  |  14.1 

Action  by  the  Erie  Railroad  Company  against  the  Rochester-Cor- 
ning-Elmira  Traction  Ojmpany  for  injunction.  Defendant's  demurrer 
sustained,  and  complaint  dismissed. 

On  or  about  the  22d  day  of  August,  1906,  the  defendant  presented  to  the 
Board  of  Railroad  Commissioners  of  the  state  of  New  York,  Its  petition,  al- 
leging that  it  was  a  domestic  strtet  surface  railroad  corporation  organized 
for  the  purpose  of  building  and  operating  a  street  surface  railroad  from  the 
city  of  Rochester,  N.  Y.,  to  the  city  of  Elmira,  N.  Y.,  and  prayed  for  the  is- 
suance of  a  certificate  of  public  convenience  and  necessity,  pursuant  to  section 
50  of  the  railroad  law  of  the  state  of  New  York  (Lftws  1^  p.  1395,  c.  676). 
The  board  appointed  a  time  and  place  for  a  public  bearing  upon  said  ap- 
plication, and  at  the  time  and  place  appointed  the  plaintiff  appeared  and  op- 
posed the  granting  of  the  certificate.  Thereafter,  and  on  the  6th  day  of  De- 
cember, 1006,  the  said  board  decided  that  the  application  be  denied  and  the 
certificate  refused.  Subsequently  this  order  of  the  Board  of  Railroad  Commis- 
sioners was  reviewed  by  the  Appellate  Division  of  the  Supreme  Court  in  and 
for  the  Fourth  Department,  and  on  the  6th  day  of  March,  1907,  that  conrt 
granted  Its  order  directing  the  Board  of  Railroad  Commissioners  to  Issue  sndi 
certificate  of  public  convenience  and  necessity.  The  plaintiff  immediately  ap- 
penled  to  the  Court  of  Appeals  from  said  order,  giving  the  undertaking  re- 
quired by  section  1326  of  the  Code  of  Civil  Procedure,  and  due  notice  of  the 
taking  of  the  appeal  and  the  giving  of  the  undertaking,  was  served  upon  the 
Board  of  Railroad  Commissioners  on  or  about  the  22d  day  of  March,  1907. 
Afterwards  and  on  the  same  day  the  Board  of  Railroad  Commissioners  met 
and  granted  the  certificate  of  public  convenience  and  necessity,  pursuant  to 
section  59  of  the  railroad  law.  Briefly  these  are  the  allegations,  and  all  the 
allegations,  contained  In  the  complaint,  excepting  an  allegation  ot  a  legal  con- 
clusion to  the  effect  that  the  certificate  was  Illegally  issued. 
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Reynolds,  Stanchfield  &  Collin,  for  plaintiff. 
Mclntire,  Shattuck  &  Glenn,  for  defendant. 

COMAN,  J.  I  have  had  no  difficulty  in  reaching  the  conclusion  that 
the  plaintiff's  appeal  to  the  Court  of  Appeals  from  the  order  of  the 
Appellate  Division  operated  as  a  stay  of  all  proceedings  under  that  or- 
der. It  is  true  that  the  authorities  upon  this  question  are  in  a  state 
of  some  confusion,  but  it  seems  to  me  that  the  language  of  the  statute 
itself  is  too  plain  and  explidt  to  justify  an  extended  discussion.  Sec- 
tion 1310  of  the  Code  of  Civil  Procedure  provides: 

"Where  an  appeal  to  the  General  Term  of  any  court  or  to  the  Appellate  Di- 
vision of  the  Supreme  Qaurt  or  to  the  Court  of  Appeals  or  otherwise  has  beoi 
heretofore  or  shall  hereafter  be  perfected,  as  prescribed  in  this  chapter,  and 
the  other  acts  If  any  required  to  be  done  to  stay  execution  of  the  Judgment 
-or  or6er  appealed  from  have  been  done  the  appeal  stays  all  proceedings  to 
-^tforce  the  judgment  or  order  appealed  from." 

A  careful  examination  of  the  Code  fails  to  disclose  that  any  other 
act  is  required  to  be  done  in  order  to  perfect  the  appeal  or  stay  the 
•execution  of  the  order  appealed  from  in  this  case,  or  of  any  similar  or- 
der, except  the  service  and  filing  of  a  notice  of  appeal  and  the  giving  of 
the  imdertaking  required  by  section  1326.  Sections  1327-1331  provide 
for  the  giving  of  additional  undertakings  in  certain  cases,  but  none  of 
these  sections  have  any  application  to  an  order  of  this  character.  To 
hold  that  the  giving  of  the  undertaking  provided  for  by  section  1326 
<lid  not  operate  to  stay  proceedings  under  the  order  appealed  from 
would  be  to  render  utterly  meaningless  the  language  above  quoted 
from  section  1310.    As  is  stated  in  a  standard  text-book  on  Procedure : 

"Where  a  statute  proTlding  for  appeals  generally  requires  a  general  bond, 
«nd  in  specific  instances  certain  designated  bonds  are  required,  and  a  general 
provision  is  made  giving  to  the  operation  of  an  appeal,  upon  compliance  with 
'  the  provisions  of  the  various  sections  of  the  statute,  the  effect  of  a  superse- 
-deas,  an  appeal  in  a  case  which  does  not  come  within  the  spedflc  instances  In 
which  peculiar  bonds  are  required  operates  as  a  supersedeas  under  the  bond 
required  for  apiieals  generally." 

But,  in  order  to  entitle  itself  to  the  injunctive  relief  asked  for  in 
this  action,  it  seems  to  me  that  the  plaintiff  is  bound  to  allege  and  es- 
tablish something  beyond  the  mere  illegality  of  the  certificate  of  con- 
venience and  necessity.  The  mere  issuance  and  delivery  to  the  defend- 
ant of  this  certificate  cannot  operate  harmfully  upon  the  plaintiff.  It 
must  be  alleged  and  shown  that,  pursuant  to  that  certificate,  the  de- 
fendant is  about  to  do  something  or  is  threatening  to  do  something 
harmful  to  the  plaintiff  and  injurious  to  its  interests.  Upon  this  point 
the  complaint  is  wholly  barren  of  allegations  or  suggestions.  There  is 
no  allegation  that  defendant  is  threatening  to  or  about  to  construct  a 
railroad.  There  is  no  allegation  that  any  line  to  be  constructed  will 
compete  with  the  plaintiff  or  in  any  way  injure  or  interfere  with  its 
business.  It  is  suggested  that  some  inference  favorable  to  the  plain- 
tiff upon  this  point  is  to  be  drawn  from  the  fact  that  it  had  an  inter- 
est and  a  standing  in  the  proceeding  before  the  state  board  and  its 
review  by  the  court ;  but  I  fail  to  see  that  any  such  significance  is  to 
be  given  to  that  fact    Certainly  it  cannot  be  said  that  an  allegation  to 
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the  effect  that  in  a  former  proceeding  a  party  has  litigated  the  issuance 
of  a  certificate  can  be  regarded  as  a  substitute  for  an  allegation  tiiat  a 
party  will  be  irreparably  injured  by  threatened  proceedings  under  that 
certificate.  It  seems  to  me,  therefore,  that,  while  the  complaint  may 
be  construed  as  charging  a  technical  or  inconsequential  wrong  against 
the  plaintiff,  there  is  an  entire  failure  to  allege  sudi  an  actual  and  sub- 
stantial wrong  or  apprehended  injury  as  has  always  been  held  neces- 
sary to  entitle  a  party  to  the  equitable  relief  asked  for  in  this  action. 

The  demurrer  must  therefore  be  sustained,  and  the  complaint  dis- 
missed, with  costs. 


CROSS  T.  C3ITY  OF  NEW  YORK.      . 
(Supreme  Oomt,  Appellate  Division,  First  Department    Jannary  10,  190&> 

MUNIOIFAI.    OOBPOBATTORB— IRBPECTOB    Of    POUOS— RSUOTAI/— RCIHSTATEKKIIT 
— CiOMPKRBATIOR . 

An  inspector  of  police  who  is  reinstated  Is  entitled  to  the  salary  at- 
tached to  the  position  from  the  date  of  the  order  of  reinstatement  to  tbe- 
date  of  the  resumption  of  his  duties  as  inspector. 

Appeal  from  Trial, Term. 

Action  by  Adam  A.  Cross  against  the  city  of  New  York.  From  a 
judgment  granting  insufficient  relief,  plaintiff  appeals.  Modified  and 
affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Abram  I.  Elkus,  for  appellant. 
Theodore  Connoly,  for  respondent 

PER  CURIAM.  The  judgment  must  be  modified  by  increasing 
the  amount  for  which  judgment  was  rendered  by  the  salary  attached 
to  the  position  of  inspector  of  police  from  November  11,  1904,  the 
date  of  the  order  by  which  plaintiff  was  reinstated,  to  Dwrember  22, 
1904,  the  date  on  which  he  resumed  his  duties  as  inspector  (McVeaney 
V.  Mayor,  etc.,  80  N.  Y.  186,  36  Am.  Rep.  600) ;  and,  as  so  modified, 
it  will  be  affirmed,  without  costs  (Grant  v.  Ci^  of  New  Yorl^  111 
App.  Div.  160,  97  N.  Y.  Supp,  686). 


G.  W.  JONES  LUMBER  00.  t.  FUI/TON. 

(Supreme  Court,  Appellate  Division,  First  Department    Jannary  10,  1M8.> 

Affeai/— Default  JnDOUKRT— Ooktemft. 

Under  Code  Civ.  Proc.  (  12M,  providing  that  one  aggrleTed  may  aftpeal, 
except  from  a  default  Indgment,  a  judgment  debtor,  permitting  a  default 
order  finding  him  gnllty  of  contempt  for  disobeying  an  order  In  sup- 
plementary proceedings,  on  rule  to  show  cause,  cannot  appeal,  and  hl»- 
remedy  lies  in  applying  to  the  court  for  the  opening  of  the  defanlt 

Appeal  from  Special  Term. 

In  the  matter  of  supplementary  proceedings  on  a  judgment  in  favor 
of  the  G.  W.  Jones  Lumber  Company,  judgment  creditor,  against. 
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William  H.  Fulton,  judgment  debtor.  From  an  order  adjudging  the 
judgment  debtor  guilty  of  contempt  of  court  and  imposing  a  fine,  he 
appeals.    Dismissed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Robert  L.  Turk,  for  appellant. 

CLARKE,  J.  The  plaintiff  obtained  a  judgment  against  the  de- 
fendant, after  personal  service  of  the  summons,  for  $1,1262.27,  which 
was  filed  and  docketed.  Thereafter  execution  was  issued  tihereon, 
and,  the  said  judgment  not  having  been  paid,  an  order  for  the  exam- 
ination of  the  defendant,  judgment  debtor,  was  made  in  proceedings 
supplementary  to  execution.  He  failed  to  appear  for  examination 
as  required,  and  his  default  was  rioted.  Thereafter  an  order  was 
personally  served  upon  the  judgment  debtor  requiring  him  to  show 
cause  at  Special  Term,  Part  1,  why  he  should  not  be  punished  as  for 
a  contempt  for  his  misconduct  and  offense  in  disobeying  the  order 
requiring  him  to  appear  for  examination.  Thereafter  an  order  was 
made  which  recited  the  proceedings  theretofore  had,  the  return  of 
the  order  to  show  cause,  and  that  tiie  defendant  judgement  debtor  had 
failed  to  appear,  either  in  person  or  by  attorney,  and  adjudging  and 
determining  that  the  judgment  debtor  was  guilty  of  a  contempt  of 
court  in  having 'willfully  disobeyed  the  order  in  proceedings  supple- 
mentary to  execution,  id  that  said  judgment  debtor  failed  to  appear 
as  required  by  the  terms  of  said  ordei-  for  examination,  and  that  said 
misconduct  was  calculated  to  and  actually  did  impair,  impede,  and 
prejudice  the  rights  and  remedies  of  the  plaintiff  and  judgment  cred- 
itor, to  his  actual  loss  or  injury  in  the  sum  of  $1,012.27,  the  balance 
remaining  due  on  the  judgment  recovered,  besides  the  costs  of  the 
motion.  For  the  said  misconduct  the  order  fined  the  judgment  debtor 
the  sum  of  $1,012.27,  with  $10  costs  of  the  motion,  and  ordered  his 
committal  to  the  county  jail,  to  be  there  detained  in  close  custody  until 
he  should  pay  said  sum  or  be  discharged  according  to  law.  Prom 
said  order  this  appeal  is  taken. 

No  question  of  jurisdiction  is  .here  involved.  It  appears  affirma- 
tively upon  the  face  of  the  papers  that  the  summons  in  the  original 
action,  tfie  order  to  appear  for  examination  in  supplementary  proceed- 
ings, and  the  order  to  show  cause  why  the  judgment  debtor  should 
not  be  punished  for  his  contempt  in  failing  to  obey  said  order,  were 
all  personally  served  upon  the  judgment  debtor.  'Hie  court,  there- 
fore, had  jurisdiction  of  the  subject-matter  and  the  person  of  the 
appellant.    Section  1294  of  the  Code  of  Civil  Procedure  provides: 

"A  imrty  aggrteved  may  appeal  In  all  cases  prescribed  in  this  chapter,  ex- 
cept where  the  Judgment  or. order  of  which  he  complains  was  rendered  or 
made  upon  hla  default." 

"If  a  party  permlta  an  order  or  judgment  to  be  taken  against  blm  by  default 
wh«i  be  baa  been  notified  to  a];^)ear  and  has  thus  bad  hia  opportunity  to  ob- 
ject, he  will  be  deemed  to  hare  acquiesced,  and  afterwards  be  can  no  more  at- 
tach the  same  upon  appeal  than  if  he  had  expreaaly  assented  to  the  order  or 
judgment  •  •  •  The  remedy  of  a  party  In  aucta  case  la  to  apply  to  the 
court  to  haTe  the  default  opened  or  to  have  the  judgment  or  order  set  aside 
and  be  can  thus  obtain  all  the  relief  he  ought  to  have."  Flake  v.  Van  Wage- 
nen,  M  N.  Y.  25. 
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That  case,  said  Allen,  J.,  in  Innes  v.  Purcell,  58  N.  Y.  388,  "merely 
reaffirms  a  well-settled  principle  and  is  decisive  of  this  appeal." 

The  appellant,  not  having  appeared  upon  the  return  of  the  order 
to  show  cause,  and  the  order  adjudging  him  in  contempt  having  been 
made  upon  said  default,  had  no  right  to  appeal  therefrom. 

The  appeal  is  therefore  dismissed,  without  costs.    All  concur. 


BURNS  V.  CROW. 
(Snpreme  Conrt,  Appellate  Division,  First  Department    January  1(K  190&) 

1.  EVIDENCB— EXFEBT  TESTDfORT— FOBV  OT  QTTKSTION. 

An  expert  witness  cannot  be  required  to  give  an  opinion  based  on  con- 
flicting evidence,  and  questions  asking  If,  from  the  description  as  heard  in 
court,  the  evidence  as  to  which  was  conflicting,  and  from  what  the  wit- 
ness saw  In  relation  to  an  opening  in  a  scaffold,  he  would  say  the  scaf- 
fold was  a  safe,  proper,  and  secure  one,  are  improper. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  20,  Evidence,  i  2368.] 

2.  Samb— Opinion  Evidercb— Gonclusionb. 

The  questions  were  objectionable  as  calling  for  conclusions  of  the  wit- 
nesses; for,  though  expert  testimony  Is  admissible  to  show  the  character 
and  strength  of  the  materials  used,  the  proper  manner  of  constructing 
them,  and  the  weight  they  will  sustain,  the  question  whether  the  scaffold 
was  safe  was  for  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.-  voL  20,  Evidence,  |  2309.] 

3.  Masteb  and  8KBVANT— AcmoHB  roB  Irjttbiks— Plaok  fob  Wobk— Evidence 

—Subsequent  Changes. 

In  an  action  by  a  servant  for  Injuries  resulting  from  an  insuflldent  plat- 
form and  runway,  evidence  as  to  subsequent  precautions  taken  to  prevent 
similar  accidents  is  inadmissible. 

[Ed.  Note. — ^For  cases  In  point  see  Cent  Dig.  vol.  Si,  Master  and  Serv- 
ant i  91&J 

Patterson,  P.  Jv  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Mary  Burns,  administratrix,  against  William  L.  Crow, 
for  negligence  resulting  in  the  death  of  plaintiff's  intestate.  Frcnn 
a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
HOUGHTON,  SCOTT,  and  LAMBERT,  JJ. 

Frank  V.  Johnson,  for  appellant 
Edward  J.  Gavegan,  for  respondent. 

McLaughlin,  J.  Action  to  recover  damages  for  death  of  plain- 
tiff's intestate,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant.     Plaintiff  had  a  recovery,  from  which  defendant  appeals. 

The  intestate,  at  the  time  of  his  death,  was  in  the  employ  of  the 
defendant,  who  was  constructing  a  i2-story  building,  the  framework 
of  which  was  iron  and  the  walls  brick.  The  framework  had  been 
substantially  completed  and  the  walls  had  been  carried  to  the  floor 
of  the  twelfth  story.  The  masons,  in  laying  the  bricks,  stood  upon 
scaffolding  made  of  planks,  which  were,  in  the  first  instance,  placed 
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upon  iron  beams  and  girders  of  the  building;  but,  as  the  wall  increas- 
ed in  height,  a  sufficient  number  of  planks  to  make  a  platform  was 
taken  from  near  the  wall  of  the  building  and  placed  upon  wooden 
horses,  and  as  each  succeeding  floor  was  reached  the  same  method 
was  pursued.  Whenever  the  scaffolds  upon  which  the  masons  were 
at  work  were  at  such  height  that  the  servants  who  carried  the  mortar 
and  brick  could  not  reach  them  from  the  planks  laid  upon  the  floor 
beams,  a  lower  scaffold  was  made  by  placing  planks  upon  smaller 
horses,  called  "ponies,"  from  which  planks  extended  to  the  floor.  The 
brick  and  mortar  were  taken  up  in  an  elevator.  At  the  time  of  the 
accident  the  elevator  only  ran  to  the  eleventh  floor.  The  intestate  was 
eng^ed,  with  others,  in  carrying  brick  and  mortar.  Immediately  pre- 
ceding the  accident  he  took  a  hod  full  of  brick  from  the  elevator,  went 
up  on  the  run,  stepped  on  the  lower  platform,  turned  around,  and 
dumped  the  brick  onto  the  platform  on  which  the  masons  were  at 
work.  In  doing  so  he  in  some  way — ^just  how  does  not  appear — fell 
from  the  tower  platform,  went  into  the  open  space  immediately  beneath 
the  platform  on  which  the  masons  were  at  work,  and  received  injuries 
from  which  he  died  shortly  thereafter. 

It  is  not  claimed  that  the  platform  or  scaffolding  was  defective  in 
quality  or  construction.  The  sole  contention  is — ^and  the  case  was 
sent  to  the  jury  upon  this  theory — that  the  defendant  was  n^ligent, 
if  at  all,  in  not  covering  the  opening  into  which  he  fell.  The  de- 
fendant contends  that  he  was  under  no  obligation  to  have  this  space 
covered,  that  there  was  nothing  in  the  nature  of  the  work  to  indicate 
that  covering  was  necessary,  and  the  fact  that  there  was  no  covering 
was  obvious  to  the  intestate,  and  he,  having  continued  in  defendant's 
employ  with  knowledge  of  this  fact,  assumed  the  risk.  I  have  reach- 
ed the  conclusion  that  the  judgment  must  be  reversed  for  errors  com- 
mitted at  the  trial,  and,  inasmuch  as  the  evidence  at  the  new  trial 
may  be  different  from  what  it  was  at  the  one  which  resulted  in  the 
judgment  appealed  from,  it  would  serve  no  useful  purpose  to  con- 
sider or  pass  upon  the  contentions  of  the  respective  parties. 

At  the  trial  the  witness  Hunt,  after  he  had  testified  that  he  had 
built  a  great  many  scaffolds,  was  asked  the  following  question: 

"Q.  Now,  from  the  description  of  this  scaffolding  and  opening  that  you 
have  heard  here  in  court,  and  what  you  saw  at  the  time,  would  you  aay  that 
that  scaffolding  was  a  safe,  proper,  and  secure  one?" 

The  question  was  objected  to  on  various  grounds,  which  were  over- 
ruled, and  an  exception  taken,  and  the  witness  answered: 

"No  sir,  it  was  not  safe.  To  make  It  safe  and  proper  and  secure,  I  would 
«OTer  It  in  with  planks — planks  right  In  the  opening  before  I  put  my  scaffold." 

A  similar  question  was  put  to  the  witness  McGlone,  which  was 
also  objected  to,  and  the  objection  overruled,  and  an  exception  taken. 
He  stated  that  the  scaffold  was  not  safe.  The  questions  were  im- 
proper in  form  and  called  for  a  conclusion  of  tiie  witness.  They 
were  improper  in  form,  inasmuch  as  they  required  the  witnesses  to 
draw  inferences  from  conflicting  testimony  of  other  witnesses.  Where 
the  facts  are  controverted,  or  are  not  entirely  clear,  a  hypothetical 
question  may  be  put  to  a  witness  who  is  competent  to  testify,  based 
107  N.Y.S.— 60 
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upon  the  facts  claimed  to  have  been  established;  but  such  witness 
cannot  be  required  to  give  an  opinion  based  upon  conflicting  evidence. 
Guiterman  v.  Liverpool  Steamship  Co.,  83  N.  Y.  358;  Reynolds  v. 
Robinson,  64  N.  Y.  589. 

The  objections  to  the  questions  should  ajso  have  been  sustained 
because  the  answers  called  for  conclusions  of  the  witnesses;  that  is, 
whether  the  scaffold  and  run  were  safe.  This  was  the  very  ques- 
tion which  the  jury  had  to  pass  upon.  It  was,  in  effect,  permitting^ 
the  witness  to  say  to  the  jury  that  the  plaintiff  is  entitled  to  recover. 
Dolan  v.  Herring-Hall-Marvin  Safe  Co.,  105  App.  Div,  366,  94  N. 
Y.  Supp.  241.  Testimony  of  tiiis  character  has  been  many  times 
condemned.  Harley  v.  B.  C.  M.  Co.,  142  N,  Y.  31,  36  N.  E.  813; 
Dougherty  v.  Milliken,  163  N.  Y.  527,  57  N.  E.  767,  79  Am.  St.  Rep. 
608.  It  is  true  expert  testimony  is  admissible  with  reference  to  the 
character  and  strength  of  materials  used  in  the  construction  of  scaf- 
folds, the  proper  manner  in  which  to  construct  them,  and  the  weight 
which  they  will  sustain.  Jenks  v.  Thompson,  179  N.  Y.  20,  71  N. 
E.  266.  This  class  of  evidence  is  admitted  for  the  purpose  of  lay- 
ing before  the  jury  all  of  the  facts,  to  the  end  that  tfiey  may  deter- 
mine whether  a  person  has  performed  his  duty  in  furnishing  a  rea- 
sonably safe  place  for  his  workmen;  in  other  words,  whether  the 
scaffold  is  safe,  in  view  of  the  weight  put  and  the  work  performed 
upon  it 

The  witness  Hunt  was  also  permitted  to  testify,  against  the  ob- 
jection of  defendant's  counsel,  that  immediately  following  the  ac- 
cident the  opening  under  the  mason's  platform  was  covered.  This 
also  necessitates  a  reversal  of  the  judgment.  Getty  v.  Town  of  Ham- 
lin, 127  N.  Y.  636,  27  N.  E.  399.  What  occurred  subsequent  to  the 
accident,  or  what  precautions  were  taken  to  prevent  similar  accidents, 
could  not  be  proved  for  the  purpose  of  showing  that  the  defendant's 
negligence  was  the  cause  of  the  intestate's  death.  Whether  that  were 
caused  by  defendant's  negligence  necessarily  had  to  be  detennined  from 
the  facts  as  they  existed  at  the  time  of  the  injury.  Clapper  v.  Town 
of  Waterford,  131  N.  Y.  382,  30  N.  E.  240. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

HOUGHTON,  SCOTT,  and  LAMBERT,  JJ.,  concur.  PATTER- 
SON, P.  J.,  dissents. 


SHIRLEY  V.  BEIBNHBIM. 
(Supreme  Cktort,  Appellate  Division',  First  Department.    January  10,  1808.) 

PlXADINO — COMFLAINT— AmeNDUEITT. 

Plaintiff  alleged  that,  while  he  was  the  owner  and  In  poesession  of  1,- 
800  shares  of  certain  stock,  he  pledged  It  to  defendant  for  a  loan  of  $800; 
that  he  had  tendered  payment  of  the  loan,  with  Interest,  and  demanded 
the  return  of  the  stock,  but  that  defendant  refused  to  deliver  the  stock, 
and  had  converted  It  The  answer  denied  that  the  stock  was  delivered  as 
collateral  security  and  pleaded  a  counterclaim  for  the  amount  of  the  loan 
and  Interest.  Plaintiff,  in  reply,  reiterated  bis  allegation  of  the  giving  of 
tbe  stock  as  secarlty,  and  averred  bis  readiness  to  pay  the  note  and  inter- 
est on  the  return  of  the  stock.    As  the  case  was  about  to  be  called  for 
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trial,  plaintiff  applied  for  leave  to  amend  l^^  filing  an  additional  altema- 
tlTe  cause  of  action  alleging  that  the  1,600  shares  were  delivered  to  de- 
fendant of  which  800  were  given  as  collateral  security  and  800  as  a  bonus, 
and  that  the  transaction  was  usurious  and  void.  Beld,  that  plaintiff 
should  have  been  permitted  to  file  such  amendment  on  paym^it  of  costs 
of  the  action  to  the  date  of  the  order,  costs  of  the  motion,  and  filing  a  stlp- 
nlatlon  that,  If  he  recovered  Judgment,  the  amount  due  on  the  note,  with 
legal  Interest  to  the  date  of  the  trial  should  be  deducted  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  88,  Pleading,  U  686- 
709.] 

Patterson,  P.  3.,  and  Clarke,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  James  Shirley  against  Lee  S.  Bemheim.  From  an  order 
denying  plaintiff's  motion  for  leave  to  amend  his  complaint,  he  appeals. 
Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  B.  Cruikshank,  for  appellant. 
J.  Garfield  Moses,  for  respondent 

SCOTT,  J.  The  plaintiff  appeals  from  an  order  denying  his  mo- 
tion to  amend  the  complaint.  The  action  was  begun  in  October, 
1906.  This  motion  was  made  in  November,  1907,  when  it  was  proba- 
ble that  the  cause  would  shortly  be  reached  for  trial.  The  action  is 
for  damages  for  the  conversion  of  1,600  shares  of  mining  stock.  The 
complaint  alleges  that  in  December,  1905,  plaintiff,  being  the  owner 
and  in  possession  of  1,600  shares  of  the  capital  stock  of  the  Giroux 
Consolidated  Mines  Company,  obtained  from  defendant  a  loan  of 
$8,000,  for  which  he  gave  his  promissory  note  payable  in  six  months, 
and  also  delivered  to  defendant,  as  security  for  said  loan,  the  afore- 
said 1,600  shares'  of  stock;  that  after  said  note  became  due  plaintiff 
tendered  to  defendant  the  amount  due  on  said  note  with  interest,  and 
demanded  a  return  of  said  stock,  but  defendant  refused  to  deliver 
said  stock  to  plaintiff,  but  has  disposed  of  and  converted  said  stock 
to  his  own  use  to  plaintiff's  damage.  The  answer  admits  the  loan, 
and  the  demand  for  the  return  of  the  stock,  but  denies  that  the  1,600 
shares  of  stock  were  delivered  as  collateral  security,  and  sets  up  a 
counterclaim  for  the  amount  of  the  loan  and  interest  In  reply  plain- 
tiff reiterates  his  allegation  of  the  loan  and  the  giving  of  the  stock  as 
security,  and  his  demand  and  tender,  and  asserts  that  he  is  ready  and 
always  has  been  ready  to  pay  the  note,  with  interest,  upon  the  return 
and  delivery  to  him  of  said  shares  of  stock. 

It  now  appears  that  defendant  will  claim,  and  perhaps  will  estab- 
lish by  proof,  that  only  800  shares  of  the  stock  were  given  as  coUater^ 
security  for  the  note,  and  that  the  other  800  shares  were  given  by 
plaintiff  to  defendant  as  a  bonus  for  making  the  loan.  The  defend- 
ant himself,  who  is  a  nonresident,  makes  no  affidavit,  but  certain  of 
his  attorneys  have  made  affidavits,  in  which,  without  expressly  admit- 
ting the  giving  of  the  800  shares  of  stock  as  a  bonus,  they  do  not 
deny  it,  but  content  themselves  with  statements  and  arguments  intended 
to  show  that  the  plaintiff  and  his  attorneys  must  have  known  at  the 
time  the  complaint  was  drawn  just  what  the  actual  facts  regarding 
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the  transaction  were.  The  object  of  the  amendment  is  to  insert  in 
the  complaint  a  second  and  alternative  cause  of  action,  stating  the  facts 
as  it  is  now  understood  that  the  defendant  will  cl^m  that  5iey  were, 
to  wit,  that  at  the  time  of  making  the  loan  1,600  shares  were  delivered 
to  defendant,  of  which  800  were  given  as  collateral  security  for  the 
note,  and  800  as  a  bonus,  and  further  alleging  that  this  transaction 
was  usurious  and  void.  It  is  not  a  fatal  objection  to  the  amendment 
that  the  plaintiff,  if  allowed  to  amend  the  complaint,  will  give  two 
apparently  inconsistent  statements  of  the  transaction  upon  which  his 
cause  of  action  rests.  Upon  two  vital  points  there  will  be  no  dis- 
crepancy, namely,  that  a  loan  of  $8,000  was  made  and  a  note  given 
for  it,  and  that  at  the  same  time  1,600  shares  of  stock  were  delivered 
to  defendant.  It  is  not  possible  to  forecast  what  the  evidence  will 
show  as  to  the  purpose  for  which  the  stock  was  delivered,  and  equally 
impossible  to  tell  which  version  of  the  transaction  will  be  accepted  by 
the  jury.  If  the  plaintiff  is  required  to  go  to  trial  upon  the  theory 
that  the  whole  1,600  shares  were  given  as  collateral,  and  the  evidence 
shows  that  only  800  shares  were  given  is  collateral  and  the  remainder 
as  a  bonus,  the  plaintiff  would  be  compelled  to  bring  a  second  action, 
which  it  would  be  his  right  to  do.  We  should  then  have  arrived  at 
the  very  position  the  case  will  be  in  if  the  amendment  be  allowed, 
except  that  there  would  be  two  trials  instead  of  one;  nor  is  it  an 
insuperable  objection  to  the  amendment  that  by  its  means  the  plaintiff 
seeks  to  attack  the  transaction  as  usurious.  An  amendment  should 
not  be  discriminated  against  merely  because  it  involves  or  sets  up 
usury,  if  it  appears  that  the  party  seeking  to  plead  it  does  not  seek 
thereby  to  gain  an  unfair  or  inequitable  advantage  over  his  adversary. 
In  the  present  case  the  plaintiff  frankly  admits  his  indebtedness,  and 
repeatedly  expresses  his  entire  willingness  to  pay  it,  if  he  can  but 
secure  the  return  or  the  value  of  his  stock.  If  the  defendant  did,  in 
fact,  exact  an  usurious  loan,  there  is  certainly  no  inequity  in  requiring 
him  to  surrender  the  consideration  upon  receiving  payment  of  his 
loan,  with  interest.  The  plaintiff  has  delayed  his  application  for  leave 
to  amend,  but  the  granting  of  the  motion  will  not  necessarily  delay 
the  trial,  nor  require  the  production  at  the  trial  of  any  evidence  that 
would  not  be  necessary  under  the  pleadings  as  they  now  stand.  Upon 
the  whole,  we  think  that  the  plaintiff  should  be  permitted  to  so  frame 
his  complaint  as  to  conform  to  the  state  of  facts  that  may  develop  at 
the  trial,  but  such  amendment  must  be  made  upon  terms  that  will 
prevent  hardship  to  the  defendant. 

The  order  appealed  from  will  therefore  be  reversed  without  costs, 
and  the  motion  granted,  upon  condition  that  plaintiff  vrithin  10  days 
after  the  entry  of  the  order  hereon  pay  to  the  attorneys  for  the  defend- 
ant all  costs  of  the  action  to  the  date  of  the  order,  and  $10  costs  of 
motion,  and  serve  on  said  attorneys  a  stipulation  that,  if  judgment 
be  rendered  in  favor  of  the  plaintiff,  there  shall  be  deducted  from  tfie 
damages  recovered  the  amount  due  upon  plaintiff's  note,  with  legal 
interest  to  the  date  of  trial.  All  concur,  except  PATTERSON,  P. 
J.,  and  CLARKE,  J.,  who  dissent 


Digitized  by 


Google 


Sup.  Ct)  OBEBHETEB  *  LIEBHAN   V.  ADI8KT.  849 

OBBRBIETER  ft  LIBBMAN  ▼.  ADISET. 
(Supreme  Oonrt,  Appellate  Division,  First  Department    January  10,  190S.) 

1.  Costs— Payment— What  Conbtituteb. 

Plaintiff's  attorney  In  proceedings  supplementary  to  execution  was  ad- 
Judged  to  personally  pay  the  costs  on  dismissal  of  proceedings  to  «k- 
amlne  defendant  Subsequently  defendant  paid  the  judgment,  and  by 
agreement  made  a  reduction  to  cover  the  costs  which  the  attorney  was 
directed  to  pay.  Beld,  that  as  the  costs  belonged  to  defendant,  and  not 
to  his  attorney,  defendant's  deducting  them  In  paying  the  judgment 
amounted  to  their  payment,  and  plalntUTs  attorney  could  not  be  com- 
pelled to  pay  them  again. 

[Ed.  Note. — For  cases  In  point,  see  O^t  Dig.  toL  18,  Costs,  (  1025.] 

Z  OONTKUFT— FaZLTJBB   TO   Pat   OoSTS. 

Code  Civ.  Proc.  i  779,  provides  that  costs  of  motions  may  be  collected 
by  execution,  except  where  the  remedy  of  enforcement  by  contempt  pro- 
ceedings exists,  which  Is  expressly  provided  by  section  2007  in  case  of 
Sfpecial  proceedings  Instituted  by  state  writs.  Held,  that  an  attorney  can- 
not be  punished  for  contempt  for  disobeying  an  order  to  personal^  pay 
the  costs  upon  dismlBsal  of  proceedings  to  examine  defoidant  in  proceed- 
ings supplementary  to  execution. 

8.  Saicb— Blemxitts  or  Oftense— Pbejitdiok  to  Biohts  or  Ahothxb. 

tinder  Code  Civ.  Proc.  5  2281,  providing  that  a  person  may  be  punished 
for  contempt  upon  proof  that  he  has  committed  the  offense  charged,  and 
that  It  was  calculated  to  or  actually  did  defeat  or  prejudice  the  rights 
of  a  party  to  an  action,  etc.,  an  attorney  cannot  be  punished  for  contempt 
for  failing  to  obey  an  order  to  personally  pay  costs  in  a  proceeding,  where 
there  was  no  adjudication  that  his  failure  was  calculated  to  or  did  de- 
feat prejudice,  etc.,  the  rights  of  the  complaining  party. 

Appeal  from  Special  Term. 

Action  by  Obermeyer  &  Liebman  against  Abraham  Adisky.  Judg- 
ment for  plaintiff.  From  an  order  in  supplementary  proceedings  ad- 
judging Joseph  Gans,  an  attorney,  guil^  of  contempt  in  failing  to 
obey  an  order  to  pay  costs,  he  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  IN- 
GRAHAM,  CLARKE,  and  HOUGHTON,  JJ. 

Jose{^  Gans,  in  pro.  per. 

McLaughlin,  J.  The  plaintiff  recovered  a  judgment  for  some- 
tiiing  over  $300  against  the  defendant,  and,  being  unable  to  collect 
the  same,  proceedings  supplementary  to  execution  were  instituted. 
A  copy  of  the  order  directing  the  defendant  to  appear  for  examina- 
tion was  returnable  July  18,  1907,  while  the  original  order  was  made 
returnable  July  17,  1907.  This  fact  having  been  called  to  the  atten- 
tion of  the  learned  justice  before  whcmi  the  examination  of  the  de- 
fendant was  about  to  be  had,  the  proceeding  was  dismissed,  with 
$10  costs;  and  thereupon  the  appellant,  as  attorney  for  the  plaintiff, 
on  the  same  day  obtained  another  order  for  the  examination  of  the 
defendant  in  similar  proceedings,  which  order  was  made  returnable 
July  20,  1907.  On  the  return  day  the  judgment  debtor  appeared 
and  by  his  attorney  moved  to  dismiss  the  proceeding,  upon  the  ground 
that  the  costs  awarded  on  the  dismissal  of  the  first  proceeding  had 
not  been  paid.  The  motion  was  granted,  with  $10  costs,  whidi,  to- 
gether with  the  $10  costs  previously  awarded,  the  attorney  was  di- 
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rected  personally  to  pay.  The  attorney  did  not  pay  the  costs,  and 
thereupon  a  motion  was  made  to  punish  him  for  contempt  by  reason 
of  such  failure.  The  motion  was  granted,  with  an  additional  $10 
costs,  which  he  was  directed  to  pay  within  a  certain  time,  or,  in  de- 
fault thereof,  that  a  warrant  issue  for  his  arrest  He  appeals  from 
this  order. 

The  order  directing  the  attorney  to  pers<Mially  pay  the  costs  is  not 
in  this  record,  nor  does  it  appear  to  have  been  before  the  court  on 
the  motion  which  resulted  in  the  order  appealed  from.  It  is  impos- 
sible, therefore,  to  determine  the  exact  terms  of  it,  except  so  far  as 
the  same  may  be  ascertained  from  the  affidavits  of  the  attorneys. 
It  would  seem,  before  a  person  could  be  adjudged  guilty  of  con- 
tempt in  failing  to  obey  an  order,  that  that  order  must  be  before 
the  court.  That  is  the  best  evidence  of  its  terms.  But,  if  it  be 
assumed  that  the  order  contained  the  provisions  claimed  by  the  de- 
fendant in  the  affidavit  made  by  his  attorney,  then  it  seems  to  me, 
upon  the  uncontradicted  facts,  there  had  been  no  violation  of  the 
order.  The  fact  is  not  disputed  that  on  the  day  upon  which  the  sec- 
ond proceeding  was  dismissed  the  attorney  for  the  plaintiff  stated  to 
the  ju(^gment  debtor,  in  the  presence  of  his  attorney,  that  he  intend- 
ed to  appeal  from  the  order  resulting  in  the  second  dismissal  and  the 
imposition  of  costs  upon  him  personally;  that  the  judgement  debtor 
thereupon  requested  him  not  to  appeal,  or  take  any  further  proceed- 
ings in  the  matter,  as  he  intended  to  pay  the  judgment;  that  he  sub- 
sequently did  pay  the  judgment,  received  a  satisfaction,  which  was 
filed,  and  the  judgment  canceled  and  discharged  of  record;  that  when 
he  paid  such  judgment  a  reduction  was  made,  at  his  request,  of  more 
than  $20,  the  costs  of  the  motions  above  referred  to.  The  costs 
which  the  attorney  was  directed  to  pay  belonged  to  the  defendant — 
not  his  attorney  (Mcllvaine  v.  Steinson,  90  App.  Div.  77,  85  N.  Y. 
Supp.  889;  Oishei  v.  Nat.  St  Ry.  Co.,  110  App.  Div.  709,  97  N. 
Y.  Supp.  447);  and  therefore,  when  an  allowance  was  made  to  him 
for  that  amount,  it  was  a  payment,  and  the  attorney  could  not  be 
compelled  to  pay  the  same  over  again.  If  the  client  had  taken  the 
$20,  handed  it  to  his  attorney,  and  the  attorney  had  then  handed  it 
to  the  defendant,  no  one,  I  take  it,  would  seriously  contend  that  he 
had  not  complied  with  the  order  directing  him  to  pay  the  costs,  and 
yet  that,  in  effect,  is  precisely  what  took  place.  The  plaintifiF  paid 
him  $20  by  deducting  it  from  the  amount  of  the  judgment  which 
he  had  to  pay.  Indeed,  if  the  costs  had  not  been  paid,  I  do  not  think 
the  attorney,  even  though  he  was  directed  personally  to  pay  the 
costs,  was  guilty  of  a  contempt  of  court  in  failing  to  do  so.  Code, 
§  779,  provides  how  costs  of  motions  can  be  collected.  It  is  by  ex- 
ecution, except  where  special  provision  is  otherwise  made.  Section 
2007,  Code  Civ.  Proc. 

The  order  must  also  be  reversed  for  another  reason.  The  attor- 
ney could  not  be  punished  for  contempt  until  it  had  been  determin- 
ed, not  only  that  he  had  failed  to  pay  the  costs  as  directed,  but  that 
his  &ilure  in  this  respect  was  calculated  to,  or  actually  did,  defeat, 
impair,  impede,  or  prejudice  the  rights  or  remedies  of  the  complain- 
ing party.    Section  2281,  Code  Civ.  Proc.    The  order  appealed  from 
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contained  no  such  adjudication,  nor  is  there  even  a  suggestion  in 
the  record  of  any  facts  from  which  one  might  be  inferred.  Fischer 
V.  Raab,  81  N.  Y.  236;  First  National  Bank  v.  Fitzpatrick,  80  Hun, 
75,  30  N.  Y.  Supp.  15;  Dailey  v.  Fenton,  47  App.  Div.  418,  62  N. 
Y.  Supp.  337;  Socialistic  Co-op.  Pub.  Ass'n  v.  Kuhn,  51  App.  Div. 
583,  64  N.  Y.  Supp.  933. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  All 
concur. 


HESS  v.  ZAHN  et  aL 
(Snprane  Court,  Special  Term,  New  York  Comity.    January  6,  1908.) 

1.  WrLLS— CORBTBTJCrnON— CONTINOENT  IRTKKBST. 

Testator  declared  that,  on  the  death  of  his  wife,  all  his  estate  then  re- 
maining Bhould  be  divided  Into  three  equal  parts,  one  to  go  to  his  son  W., 
or  to  his  heirs  should  he  hare  died,  another  to  his  son  H.  or  his  heirs 
should  he  have  died,  and  the  remaining  third  in  trust  to  apply  the  in- 
come  to  the  use  of  testator's  daughter  for  life,  remainder  to  her  childrm, 
etc.  Held,  that  the  Interests  of  the  sons  contingent,  d^)endlng  on  their 
Burriring  the  widow,  under  the  rule  that  where  there  is  no  gift,  but  a  di- 
rection to  executors  or  trustees  to  pay  or  divide,  or  to  pay  at  a  future 
time,  the  vesting  of  the  interest  will  not  take  place  until  the  arrlTal  of 
8u(di  time. 

2.  Samb—"Hkibs"— Widow. 

Where  a  will  directed  that,  on  the  death  of  testator's  widow,  all  his 
estate  then  remaining  should  be  divided  into  three  equal  parts,  one  to  go 
to  his  son  W.  or  to  his  heirs  should  he  have  died,  the  word  "heirs"  should 
be  construed  to  mean  "next  of  kin,"  or  those  related  by  blood,  entitled  to 
take  the  personal  estate  of  one  dying  intestate^  and  did  not  include  W.'s 
widow. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  voL  4,  pp. 
3241-3266;  vol.  8,  pp.  7677-7878.] 

&  Sake— OoiTTiROKNT  Intxbest— Mobtgaob. 

Where  beneficiaries  under  a  will  took  a  contingent,  and  not  a  vested. 
Interest,  a  mortgage  executed  by  them  on  such  interest  did  not  create  a 
valid  lien  on  the  proceeds  of  the  estate  In  the  hands  of  the  executor. 

4.  Sake— Advanoemsnt— Patuent— Reoovkbt— iHcouE. 

Where  testator  charged  his  sons'  interest  in  the  estate  with  certain  adr 
vancements,  with  interest,  and  provided  that  the  principal  thereof  should 
not  be  payable  until  the  sons  received  their  share  of  the  estate,  a  pay- 
ment made  by  the  sons  on  such  Indebtedness  in  her  lifetime  to  their 
mother,  who  was  entitled  to  receive  the  income  of  the  estate  as  ten- 
ant for  life,  was  voluntary  and  could  not  be  regarded  either  as  Income 
or  profit,  so  that  the  surviving  executor  and  trustee  of  testator's  estate 
was  not  entitled  to  recover  any  sum  which  the  widow  so  received  from  the 
executor  of  her  estate. 

Action  by  Henry  Hess,  Jr.,  as  sole  surviving  executor  and  trustee 
under  the  will  of  Casper  Hirtler,  deceased,  against  Rosa  Zahn  and 
others  for  the  construction  of  the  will. 

Finck,  Bmbree  &  Cobb  (Duane  P.  Cobb,  of  counsel),  for  plaintiff. 
Hitchings  &  Palliser,  for  defendant  Rosa  Zahn. 
Rushmore,  Bisbee,  Rogers  &  Stern,  for  defendant  Marie  Hirtler. 
Baldwin  &  Blackmar  (Lucias  R.  Judson,  of  counsel),  for  defend- 
ants Brainard. 

Henry  Herrold,  for  defendant  Hoch. 
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NEWBURGER,  J.  Casper  Hirtier  died  on  the  1st  day  of  No- 
vember, 1891,  leaving  him  surviving  Margaretha,  his  widow,  and 
William  Hirtler,  Henry  Hirtler,  and  Rosa  Zahn,  children.  Hfe  left 
a  last  will  and  testament  and  a  codidl.  William  Hirtler,  a  son,  mar- 
ried the  defendant  Marie  E.  Hirtler  on  the  16th  day  of  April,  1893, 
and  died  on  the  15th  day  of  March,  1904,  no  issue  him  surviving, 
but  leaving  a  last  will  and  testament,  by  which  he  bequeatlied  and 
devised  all  his  property  to  said  Marie  E.  Hirtler,  his  widow.'  Henry 
Hirtler,  a  son  of  the  deceased,  married  the  defendant  Theresa  W. 
on  November  10,  1885,  and  died  on  the  2d  day  of  April,  1900,  in- 
testate, leaving  him  surviving  Theresa  W.,  his  widow,  and  Casper 
Hirtler,  a  son,  who  has  just  attained  his  majority,  and  Frank  Hirtler, 
an  infant,  over  the  age  of  14  years.  Margaretha  Hirtler,  the  widow 
of  Casper  Hirtler,  died  on  February  3,  1906,  leaving  no  issue,  but 
leaving  a  last  will  and  testament,  which  has  been  probated  and  not 
contested.  Casper  Hirtler  by  his  will,  after  providing  for  the  pay- 
ment of  his  debts  and  making  a  number  of  bequests,  provided  in  the 
fourth,  fifth,  and  sixth  clauses  of  said  will  the  following: 

"Fonrtb.  All  the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, of  whatever  kind  and  wherever  sltnated  (excepting  my  dwelling  honae 
and  premises,  nwnber  one  hundred  and  thirty-five  East  Ninety-Second  street, 
In  the  city  of  New  Zork,  and  the  furniture  and  other  articles  therein  con- 
tained, and  my  personal  effects  hereinbefore  devised  and  bequeathed  to  my 
wife  during  her  life),  I  give,  devise  and  bequeath  to  my  executors  herein- 
after named,  or  such  of  them  as  may  qualify,  and  the  sturvlTors  or  survivor 
of  them,  in  trust,  to  have  and  to  hold  the  same  and  receive  the  rents,  Is- 
soea,  profits  and  Income  thereof,  and  from  time  to  time  tn  pay  and  apply 
the  net  Income  arising  therefrom  to  my  beloved  wife,  Margaretha,  for  and 
during  the  term  of  her  natural  life  so  long  as  she  remains  my  widow. 

"Fifth.  In  case  my  said  wife  shall  re-marry,  then  It  is  my  will  and  I  do 
hereby  direct,  that  upon  such  re-marrlage,  my  said  executors  and  trustees, 
their  survivors  or  survivor  shall  divide  the  said  rest,  residue,  and  remainder 
of  my  said  estate  (excepting  the  house  and  premises  nimiber  one  hundred  and 
thirty-five  B^ast  Ninety-Second  street,  in  the  city  of  New  Tork,  and  the  furni- 
ture and  other  articles  therein  contained,  and  my  personal  effects).  Into  three 
equal  parts,  and  my  said  executors,  their  survivors  or  survivor  shall  continue 
to  hold  one  of  such  parts  in  trust  as  aforesaid,  to  receive  the  rents,  issnes, 
profits  and  income  thereof,  and  pay  and  apply  the  net  Income  arising  there- 
from to  my  said  wife  for  and  during  the  rest  of  her  natural  life ;  and  the  other 
two  parts  of  the  rest,  residue  and  remainder  of  my  estate  shall  thereupon  be 
further  subdivided  into  three  equal  parts,  one  of  which  three  equal  parts  I 
give  to  my  son  William,  or  to  his  heirs  at  law  should  he  fail  to  survive  me; 
another  of  said  equal  parts  I  give  to  my  son  Henry  or  to  his  heirs  at  law 
should  he  fail  to  survive  me,  and  the  third  and  remainder  of  said  parts  I  give 
to  my  executors,  or  such  of  them  as  may  qualify,  or  the  survivors  or  survivor 
of  them,  in  trust,  nevertheless,  to  have  and  to  hold  the  same,  to  invest  and  re- 
invest the  same  as  hereinafter  provided,  to  receive  the  rents,  issues  and 
profits  thereof,  and  to  pay  and  apply  the  Income  thereof  to  the  use  of  my 
daughter,  Rosa  Zahn,  for  and  during  the  term  of  her  natural  life,  and  up<Mi 
her  death  I  give  said  part  so  held  in  trust  for  her  unto  her  children  then  Hy- 
ing, and  the  Issue  of  any  of  her  children  who  may  have  died  leaving  Issue; 
the  issue  of  any  deceased  child  of  my  said  daughter  to  take  the  share  or  por- 
tion which  his,  her  or  their  parent  would  have  been  entitled  to,  if  living. 

"The  foregoing  provisions  for  my  said  wife  are  made  tor  her  in  lieu  of 
dower. 

"Sixth.  It  Is  my  will  and  I  do  hereby  direct  that  upon  the  death  of  my 
said  wife,  Margaretha,  all  my  estate  real  and  personal  which  may  then  re- 
main undivided,  shall  be  divided  Into  three  equal  parts,  one  of  which  equal 
parts  I  give  and  bequeath  to  my  son  William  or  to  his  heira  at  law  shouM 
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he  have  died;  anotber  of  said  eqnal  parts  I  give  to  my  son  Henry,  or  to  bis 
heirs  at  law  should  be  have  died,  and  the.  third  and  remainder  of  said  equal 
parts  I  give  to  my  executors,  or  such  of  them  as  may  qualltTt  or  the  snr- 
TlTors  or  surrlTor  of  them,  in  trust,  nevertheless,  to  have  and  to  bold  the 
same,  to  receive  the  rents.  Issues  and  profits  arising  therefrom,  and  to  pay  and 
apply  the  income  thereof  to  the  use  of  my  said  daughter,  Bosa  Zahn,  for  and 
daring  the  term  of  her  natural  life,  and  upon  her  death,  I  give  said  part  so 
held  in  trust  for  her  unto  her  children  then  living  and  the  issue  of  any  of  her 
childroi  who  may  have  died  leaving  Issue ;  the  Issue  of  any  deceased  child  to 
take  llie  share  or  portion  which  bis,  her  or  their  parent  would  have  been  ea- 
titled  to,  if  living." 

The  executors  ask  the  court  to 'construe  whether,  under  these  pro- 
visions of  the  will,  the  interests  of  William  and  Henry  were  vested 
or  contingent  in  view  of  the  fact  tliat  both  died  before  Margaretha,  the 
widow,  the  life  beneficiary.  There  can  be  no  question  that  from  a 
reading  of  the  entire  will  and  codicil,  under  the  sixth  clause  of  the 
will,  Ae  interests  of  the  sons  were  contingent  and  dependent  upon 
their  surviving  the  life  beneficiary.  The  rule  has  been  laid  down  in 
the  case  of  Warner  v.  Durant,  76  N.  Y.  136,  by  Mr.  Justice  Folger  in 
delivering  the  opinion  of  the  court,  as  follows : 

"This  case  pres^its  the  (jneation  whether  a  legacy  became  vested  In  the 
legatee  in  his  lifetime,  though  he  died  before  the  time  fixed  for  the  payment. 
It  is  a  general  principle  that  where  a  gift  Is  absolute,  and  the  time  of  pay- 
ment only,  postponed,  time,  not  being  of  the  substance  of  the  gift,  bat  relat- 
ing only  to  the  payment,  does  not  suspend  tbe  gift,  but  merely  defers  the  pay- 
ment. This  principle  will  not  act  in  this  case  to  vest  the  legacies,  for  tbe 
gift  was  not,  In  the  outset,  to  the  legatee ;  and  another  rule  is  to  be  noticed. 
It  is  this:  Where  there  Is  no  gift,  but  by  a  direction  to  executors  or  trus- 
tees to  pay  or  divide,  and  to  pay  at  a  future  time,  the  vesting  In  the  bene- 
ficiary will  not  take  place  until  that  time  arrives.  Here  the  gift  was  at  first 
to  tbe  executors,  to  hold  In  trust  for  five  years,  and  at  the  expiration  of  that 
Iterlod  to  pay  over  to  tbe  legatee.  But  this  rule  does  not  act  in  this  case ;  for 
there  has  been  a  distinction  grafted  upon  it  It  is  this:  Where  the  gift  Is  to 
be  severed  Instanter  from  the  general  estate  for  the  benefit  of  the  legatee,  and 
in  the  meantime,  the  Interest  thereof  Is  to  be  paid  to  blm,  that  Is  Indicative  of 
tbe  Intent  of  the  testator  that  the  legatee  shall  at  all  events  have  the  principal, 
and  is  to  wait  only  for  the  payment  until  the  day  fixed." 

The  rule  thus  laid  down  has  been  followed  in  a  long  line  of  deci- 
sions, and  is  now  the  settled  rule  of  this  state. 

The  second  question  submitted  is:  Who  are  the  respective  heirs  at 
law  to  take  under  the  sixth  clause  of  said  will?  Having  determined 
that  the  interests  of  the  sons  William  and  Henry  were  contingent  and 
not  vested,  the  only  heirs  at  law  under  the  sixth  clause  of  the  will  are 
Rosa  Zahn  and  the  children  of  Henry  Hirtler,  namely,  Casper  and 
Frank  C.  The  claim  of  Marie  E.  Hirtler,  the  widow  of  the  son  Wil- 
liam, that  under  the  will  of  her  husband  she  is  an  heir  at  law,  is  unten-- 
able.  It  has  been  repeatedly  held  in  this  state  that  the  word  "heirs" 
means  next  of  kin,  and  that  the  words  "next  of  kin"  do  not  include  a 
widow  or  husband.  In  Tillman  v.  Davis,  95  N.  Y.  17,  47  Am.  Rep.  1, 
the  court  said: 

"The  primary  meaning  In  the  law  of  the  word  'heirs'  is  the  persons  related 
to  one  by  blood,  who  would  take  his  real  estate  If  he  died  Intestate,  and  the 
word  embraces  no  one  not  thus  related.  It  Is  not  strictly  proper  to  so  designate 
persons  who  succeed  to  tbe  personal  estate  of  an  Intestate.  The  proper  pri- 
mary signification  of  the  words  'next  of  kin'  Is  those  related  by  blood  to  take 
personal  estate  of  one  who  dies  intestate ;  and  they  t>ear  the  same  relation  to 
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personal  estate  as  the  word  'heirs'  does  to  real  estate.  The  words  'heirs'  and 
'next  of  klD'  would  not  ordinarily  be  used  by  any  testator  to  designate  per- 
sons who  were  not  related  to  him  by  blood.  In  this  case.  If  the  testatrix  had 
Intended  that  the  widow  of  Darls  should  take  by  substitution  in  bis  place 
the  whole  or  any  part  of  the  legacy  given  to  him,  it  Is  presumable  that  h» 
name  would  have  been  mentioned.  Or  If  It  had  been  Intended  by  the  testa- 
trix that  those  persons  should  succeed  to  tiie  shares  mentioned  In  the  eighth, 
ninth,  and  tenth  clauses  of  the  will  who  were  entitled  to  take  under  statutes 
of  distribution,  she  would  not  have  used  the  word  'heirs,'  but  would  have  design 
nated  them  as  the  persons  entitled  by  law  to  take  the  personal  prcf>erty  In 
such  cases.  It  Is  presumable  that  she  was  attached  to  the  legatees  named  in 
those  clauses  by  ties  of  affection  or  of  b.lood ;  and  hence  that  she  desired  that 
the  persons  of  the  same  blood,  who  might  also  be  relatives  of  her  blood,  should 
succeed  to  the  property.  In  this  state  it  has  uniformly  been  held,  when  the 
question  has  arisen  for  consideration  in  the  courts  so  far  as  we  are  able  to 
discover,  that  the  word  'heirs'  applied  to  the  succession  of  personal  estate 
means  next  of  kin,  and  that  the  words  "next  of  kin'  do  not  Include  a  widow  or  a 
husband  of  an  Intestate.  In  Drake  v.  Pell,  3  Edw.  Gh.  251,  the  will  direct- 
ed a  division  of  personal  estate  among  nine  children  of  the  testator,  and  pro- 
vided that  in  case  any  of  them  should  die  after  him,  and  after  having  at- 
tained the  age  of  21  years,  then  the  portion  or  interest  of  the  child  so  dying 
should  go  to  the  'heirs,  devisees,  or  legal  representatives'  of  the  child  so  dy- 
ing. One  of  the  children,  a  daughter,  died  intestate,  leaving  a  husband  and 
children,  and  one  of  the  sons  died  Intestate,  leaving  a  widow  and  children: 
and  It  was  held  that  neither  the  term  'heirs'  or  'legal  representatives'  Included 
the  husband  or  widow,  that  those  terms  meant  'next  of  kin,'  and  that  a  husband 
or  widow  did  not  answer  to  the  description  of  "next  of  kin.'  In  Wright  t. 
Trustees  of  Meth.  Bpls.  Church,  HofC.  Ch.  202,  a  legacy  was  glvm  by  a  tes- 
tator to  his  second  cousin,  Euphemla  Murray  oe  to  her  heirs.  She  had  died 
before  the  date  of  the  will,  leaving  a  husband  and  children;  and  it  was  held 
that  the  word  'heirs'  meant  next  of  kin,  and  did  not  Include  the  husband,  as 
he  was  not  next  of  kin  to  the  wife.  The  learned  assistant  vice  diancellor 
writing  the  opinion  cited  various  English  authorities  to  sustain  his  decision. 
In  Slosson  v.  Lynch,  43  Barb.  148,  under  a  marriage  settlement;  the  wife  was 
to  have  the  income  for  life  of  certain  personal  property  with  a  certain  power 
of  appointment  by  will  or  otherwise  and  In  the  event  of  her  death  before  her 
husband,  and,  in  the  absence  of  any  appointment,  then  the  property  was  to  go 
to  her  Issue  thai  living  and  the  children  of  such  as  might  be  deceased,  and, 
in  default  of  such  issue,  'to  the  next  of  kin  of  the  party  of  the  first  parf ;  and 
it  was  held  that  the  words  'next  of  kin'  meant  those  of  the  kindred  or  blood 
who  took  by  the  statute  of  distributions  in  case  of  Intestacy,  but  excluding  a 
widow  as  such ;  and  the  learned  Judge  writing  the  opinion  dted  and  comment- 
ed upon  many  Einglish  decisions.  In  Murdock  v.  Ward,  67  N.  Y.  887,  the  res- 
idue of  personal  property  was  directed  to  be  'equally  divided  among  and  paid 
to  the  persons  entitled  thereto  as  their,  or  either  of  th^r  next  of  kin  according 
to  the  laws  of  the  state  of  New  York,  and  as  If  the  same  were  personal  prop- 
erty, and  they  or  either  of  them  had  died  Intestate.'  And  it  was  held  that  next 
of  kin  meant  relatives  in  blood,  and  did  not  include  a  widow.  In  Luce  v.  Dun- 
ham, 69  N.  Y.  36,  a  testator  directed  that  all  the  rest,  residue,  and  remainder 
of  his  estate  should  be  divided  among  his  'heirs  and  next  of  kin  in  the  same 
manner  as  it  would  be  by  the  laws  of  the  state  of  New  York*  had  he  died  ]a- 
.  testate ;  and  it  was  held  that  the  words  'next  of  kin'  did  not  Include  a  widow, 
and  that  the  addition  of  the  words  referring  to  the  laws  In  case  of  intestacy 
did  not  oilarge  the  class  of  legatees  so  as  to  include  her." 

See,  also,  Snider  v.  Snider,  11  App.  Div.  171,  42  N.  Y.  Supp.  613 ; 
Matter  of  Devoe,  171  N.  Y.  281,  63  N.  E.  1102;  Piatt  v.  Mickle,  137 
N.  Y.  106,  32  N.  E.  1070. 

Having  determined  that  the  interests  of  William  and  Henry  were 
contingent,  and  not  vested,  it  is  unnecessary  for  me  to  further  discuss 
tiie  claim  of  the  defendants  Brainard,  for,  unless  they  had  a  vested  in- 
terest in  the  estate,  the  mortgage  executed  by  them  to  the  Brainards 
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is  not  a  valid  lien  upon  the  proceeds  of  the  estate  in  the  executor's 
hands. 

The  next  question  as  to  whether  the  sum  of  $5,087.60  now  in  the 
hands  of  the  executor  of  Margaretha  Hirtler  was  received  by  Mar- 
garetha  Hirtler,  as  executrix,  makes  it  necessary  to  examine  the  sec- 
ond and  third  dauses  of  the  codicil,  which  provide: 

"Second.  I  do  hereby  charge  against  the  share  or  portion  of  my  estate  to  be 
received  by  my  son  William  or  to  which  he  may  be  entitled  under  the  pro- 
Tlsicms  of  my  said  will,  the  sum  of  eight  thousand  two  hnndred  and  fifty  dol- 
lars together  with  Interest  thereon  from  the  date  of  my  decease;  being  one 
tialf  of  the  sum  of  sixteen  thousand  five  hundred  dollars  which  I  hare  loaned 
«nd  advanced  to  him  and  my  son  Henry.  And  I  direct  that  the  said  sum  shall 
be  deducted  from  the  share  or  portion  of  my  estate  to  which  my  said  son  Wil- 
liam may  be  entitled  to  under  the  provisions  of  my  said  will : 

"Third.  I  do  hereby  charge  against  the  share  or  portion  of  my  estate  to  t>e 
received  by  my  son  Henry  or  to  which  he  may  be  entitled  under  the  provisions 
of  my  said  will  the  sum  of  eight  thousand  two  hundred  and  fifty  dollars  to- 
gether with  Interest  thereon  from  the  date  of  my  decease;  being  one  half  of 
tlie  sum  of  sixteen  thousand  five  hundred  dollars  which  I  tiave  loaned  and  ad- 
vanced to  him  and  my  son  William.  And  I  direct  that  the  said  sum  shall  be 
-deducted  from  the  share  or  portion  of  my  estate  to  which  my  said  son  Henry 
may  be  entitled  to  under  the  provisions  of  my  said  will." 

It  will  be  noticed  in  these  clauses  that  the  decedent  charged  against 
his  sons'  interests  in  the  estate,  or  against  any  sums  of  money  to 
^ivhich  they  might  be  entitled  under  tihe  provisions  of  the  will,  the 
amount  of  their  indebtedness  to  him,  togeUier  with  interest,  and  it  is 
•clear  from  a  reading  of  these  clauses  that  the  principal  with  interest 
should  not  be  payable  until  the  sons  received  their  share  of  the  estate, 
and,  if  during  tlie  lifetime  of  their  mother  any  payments  were  made 
by  diem,  it  was  voluntary  and  could  not  be  held  to  be  either  income  or 
profit ;  and  therefore  the  plaintiff  herein  is  not  entitled  to  recover  from 
the  executor  of  Margaretha  Hirtler's  estate  any  sum  of  money  she  may 
have  received  from  the  swis  of  the  decedent,  Casper  Hirtler. 

Submit  findings  and  decree  in  accordance  with  the  views  herein  ex- 
pressed. 


WITHERS  et  aL  V.  CITY  OP  NEW  YORK. 
Supreme  Court,  Ajvellate  Division,  First  D^imrtment    January  10,  1908.) 

4.  MumOIFAI.   COSPOBATIONB— PUBUO   BUU-DIKOS— ABCHITEOTS  —  ElfPLOYlLENT 
— CIOKFXnSATIOn . 

Laws  1896,  p.  751,  c.  628,  provides  for  the  rebuilding  of  the  New  Tork 
City  prison,  authorizes  the  commissioner  of  correction  to  employ  architects 
to  prepare  plans,  and  declares  that,  when  any  work  provided  for  by  the  act 
sliall  have  been  authorized  and  the  plans  therefor  approved  by  the  board 
-of  estimate  and  apportionment,  the  commissioner  of  correction  shall  carry 
•out  the  work.  The  board  of  estimate  and  apportionment,  on  approving 
tlie  general  plans,  authorized  the  construction  of  the  building,  with  the 
-exc^ti<m  of  the  cell  work  and  certain  other  work.  The  architects  who 
bad  prepared  the  general  plans  were  employed  by  the  commissioner  of 
-correction  to  pr^are  detailed  plans  and  specifications  for  the  construc- 
tion of  sncb  cell  work,  etc.,  in  the  prison,  but  these  plans  and  spedflcations 
were  not  approved  by  the  conunissloner  or  by  the  board  of  estimate  and 
apportiomnent,  and,  to  the  time  when  the  services  of  the  architects  were 
dispensed  with,  the  work  had  not  been  authorized  by  the  board  of  esti- 
mate and  apportionment  .  Beli,  that  the  city  was  not  liable  to  the  archl- 
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tects  for  tbe  oompensatloii  which  the  commlasloner  had  agreed  to  pax 
tbem  for  preparing  such  detailed  plana  and  apeclflcatloDa  and  sapenrlsliig. 
the  work. 

Appeal  from  Trial  Term. 

Action  by  Frederick  Clarke  Withers  and  another  against  the  city  of 
New  York.  From  a  judgment  for  plaintiff  entered  on  a  directed  ver- 
dict, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed  and  new  trial  granted. 

See  86  N.  Y.  Supp.  1105. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Terence  Farley  (Theodore  Connoly  and  Charles  A.  O'Neil,  on  the- 
brief),  for  appellant. 
Albert  Stidcney,  for  respondents. 

LAUGHLIN,  J.  The  action  is  brought  to  recover  damages  for  » 
breach  of  contract  The  plaintiff  Withers  and  the  decedent  Didcson, 
were  architects.  It  is  alleged  in  the  complaint  that  they  were  duly  em- 
ployed to  prepare  detailed  plans  and  specifications  for  the  construc- 
tion of  the  cell  work,  heating,  lighting,  ventilating,  and  plumbing  for 
the  new  city  prison  at  Centre,  Franklin  and  Leonard  streets,  in  accord- 
ance with  general  plans  which  they  had  duly  prepared  on  their  employ- 
ment by  the  commissioner  of  correction  and  which  had  been  approved 
^  the  commissioner  and  by  the  board  of  estimate  and  apportionment 
The  verdict  was  directed  upon  the  theory  that  the  architects  were  enti- 
tled tb  recover  5  per  cent,  of  the  cost  of  construction  for  preparing  the 
detailed  plans  and  specifications  and  supervising  the  construction,  less 
the  disbursements  they  would  have  incurred,  and  that  the  cost  of  con- 
struction of  this  work  would  have  been  $280,000,  and  that  the  expenses 
that  would  have  been  incurred  by  the  architects  in  the  performance  of 
the  contract,  which  were  not  incurred  owing  to  their  discha^e,  would 
have  been  $1,000.  The  defendant  introduced  no  evidence.  The  plain- 
tiffs recovered  a  former  verdict  upon  the  same  theory  upon  evidence 
that  does  not  materially  differ  from  that  in  the  record  now  before  us, 
and  the  judgment  was  reversed  and  a  new  trial  granted  by  this  court 
Withers  v.  Citjr  of  New  York,  92  App.  Div.  147,  86  N.  Y.  Supp.  1105. 

It  appeared  in  the  former  record  by  uncontroverted  evidence,  as  in 
this,  that  the  general  plans  prepared  by  the  architects  were  duly  ap- 
proved by  the  commissioner  of  correction  and  by  the  board  of  estimate 
and  apportionment.  It  then  appeared  and  now  appears  that  neither 
the  commissioner  of  correction  nor  the  board  of  estimate  ever  ap- 
proved the  detailed  plans  and  specifications  prepared  by  these  archi- 
tects for  the  cell  work,  heating,  lighting,  ventilating,  and  plumbing  for 
the  prison,  and  that  down  to  the  time  when  the  services  of  these  archi- 
tects were  formally  dispensed  with  this  work  had  not  been  authorized 
by  the  board  of  estimate  and  apportionment  On  the  former  appeal 
this  court  decided  that  under  the  special  act  (diapter  626,  p.  751,  Laws 
1896)  conferring  legislative  authority  for  this  work,  the  commissioner 
of  correction  was  authorized  to  employ  architects  to  prepare  plans  and 
specifications  for  the  work  and  to  obligate  the  city  to  pay  them  reason- 
able compensation  for  their  services  in  so  doing,  even  thougti  the 
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plans  should  not  be  approved  or  the  work  authorized  by  the  board  of 
estimate  and  apportionment,  and  that,  in  the  event  that  the  plans  should 
be  approved  and  the  work  authorized  by  said  board,  the  commissioner 
of  correction  was  then,  and  only  in  that  event,  authorized  to  employ 
architects  to  supervise  the  construction  of  the  work.  We  also  held 
that  the  detailed  plans  and  specifications  for  this  particular  part  of 
the  work  never  having  been  approved  by  tiie  board  of  estimate  and 
apportionment,  and  the  work  not  having  been  authorized,  the  commis- 
sioner was  without  authority  to  employ  architects  to  supervise  the 
work,  and  that  his  agreement  to  pay  the  architects  5  per  cent,  for  su- 
pervising the  work,  if  made,  was  not  binding  upon  the  city.  The  board 
of  estimate  and  apportionment  on  approvmg  tiie  general  plans  au- 
thorized the  construction  of  the  building,  with  the  exception  of  the  cell 
work,  steam  heating,  ventilating,  plumbing,  elevator,  and  sidewalks, 
and  a  contract  for  the  work  thus  authorized  was  duly  let,  the  perform- 
ance of  which  was  supervised  by  the  architects,  who  evidentiy  received 
their  compensation  in  full  therefor.  There  is  evidence  tending  to  show 
that  the  commissioner  of  correction  authorized  these  architects  to  pre- 
pare detailed  plans  and  specifications  for  the  cell  and  other  work  not 
covered  by  the  contract  for  the  construction  of  the  shell  of  the  building. 
It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.    All  concur. 


(67  MlBC.  Rep.  57.) 
FfiX)PI/B  ex  rel.  LAZARUS  ▼.  CX^LSMAN  et  al.,  Board  of  Fire  Oom'ra. 

(Supreme  (yourt.  Trial  Term,  Chemung  County.    December  28,  1907.) 

MinnCIFAI.  OOBPOBATIOIfB— FlBE  DEPABTMKNT— DlBOHABaX  or  Mevbeb— Rbin- 

BIATKMEKT. 

Under  Elmira  City  Charter,  Lews  1884,  p.  1458,  c.  616,  i  164,  making  It 
the  duty  of  the  board  of  fire  commissioners  to  appoint  a  chief  englueo:  and 
tacb  assistant  engineers  as  necessary,  and  providing  that  the  chief  en- 
gineer and  an  assistant  engineer  so  appointed  might  hold  their  respective 
posltliHis  daring  good  behavior  or  until  the  board  by  unanimous  rote 
should  decide  that  such  chief  engineer  or  assistant  engineer  was  Incom- 
petent, but  that  in  case  of  misconduct  they  might  be  removed  by  a  ma- 
jority of  the  board,  where  the  first  assistant  engineer  was  removed  and  his 
office  abolished,  but  by  the  same  resolution  of  the  flre  commissioners  an- 
other ofllce  was  created  having  substantially  the  same  duties,  the  changes 
being  merely  colorable,  to  i>ennlt  the  commissioners  to  remove  occupants 
of  that  and  other  positions  and  substitute  others,  the  first  asristant  oi- 
glneer  was  entitled  to  reinstatement 

Mandamus  by  the  people,  on  the  relation  of  Elijah  Lazarus,  against 
William  T.  CJoleman  and  others,  constituting  the  board  of  fire  ccwn- 
missioners  of  the  city  of  Elmira.  Order  directed  for  the  issuance  of 
a  peremptory  writ. 

H.  H.  Rockwell,  for  relator. 

John  F.  Murtaugh,  City  Atty.,  for  respondents. 

COMAN,  J.  This  is  a  proceeding  by  mandamus,  instituted  for 
the  purpose  of  compelling  the  board  of  fire  commissioners  of  the  city 
■of  Elmira  to  restore  the  relator  to  duty  as  first  assistant  engineer  of 
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the  Elmira  fire  department  and  reinstate  him  fn  his  said  oflfice  or  po- 
sition of  first  assistant  en^neer.  The  motion  for  a  writ  of  manda- 
mus was  made  at  Special  Term  and  was  denied.  Thereupon  the  re- 
lator appealed  to  the  Appellate  Division,  Third  Department,  and  the 
order  of  the  Special  Term  was  reversed,  and  an  alternative  writ  of 
mandamus  granted.  People  ex  rel.  Lazarus  v.  Coleman,  99  App. 
Div.  88,  91  N,  Y.  Supp.  432.  The  respondents  now  raise  the  ques- 
tion that  the  Appellate  Division  had  no  jurisdiction  to  grant  the  al- 
ternative writ.  This  question  seems  to  have  been  determined  ad- 
versely to  the  respondents  in  the  case  of  People  ex  rel.  Kavanagh 
V.  Grady,  20  App.  Div.  27,  46  N.  Y.  Supp.  646.  It  would  seem,  also,, 
that  the  only  way  in  which  the  respondents  can  raise  this  question 
is  by  appeal  from  the  order  of  the  Appellate  Division,  In  any  event, 
I  do  not  feel  at  liberty,  to  review  this  question  at  this  time,  as  such 
course  would  involve  a  review  of  the  action  of  the  appellate  court  in- 
this  very  proceeding. 

This  case  was  originally  tried  before  Mr.  Justice  Lyon  and  a  jury 
at  the  Chemung  Trial  Term  held  in  November,  1905,  and  resulted 
in  a  disagreement  of  the  jury.  The  case  was  submitted  to  this  court 
at  this  term  upon  the  evidence  taken  upon  the  former  hearing,  under 
a  stipulation  of  the  parties.  I  have  carefully  read  and  considered 
the  evidence  in  the  case,  and  think  that  the  following  facts  are  clearly 
established  by  the  evidence: 

On  the  1st  day  of  February,  1904,  and  for  some  time  prior  thereto, 
the  relator  was  a  member  of  the  fire  department  of  the  dty  of  El- 
mira, holding  the  position  of  first  assistant  engineer.  At  the  time 
in  question  Acre  were  also  four  other  assistant  chief  engineers,  des- 
ignated, respectively,  as  second,  third,  fourth,  and  fifth  assistant  chief 
engineers.  Under  the  provisions  of  the  dty  charter  (Laws  1894,  p. 
1458,  c  615,  §  164)  as  then  in  force  it  was  the  duty  of  the  board  of 
fire  commissioners  to  appoint  a  chief  engineer  and  such  assistant  en- 
gineers as  said  board  might  deem  necessary,  through  whcnn  said  board 
might  promulgate  all  rules,  regulations,  and  orders  to  the  whole  de- 
partment, and  who  should  have  the  immediate  direction  and  contrc^ 
of  the  said  department,  subject,  however,  at  all  times,  to  the  rules, 
regulations,  and  orders  of  said  board,  and  to  the  orders  of  any  mem- 
ber thereof,  provided  the  orders  of  any  such  single  commissioner  do 
not  conflict  with  the  rules,  regulations,  and  orders  of  said  board  then 
in  effect,  and  such  chief  engineer  and  assistant  engineer  and  each  fire- 
man appointed  in  the  maimer  aforesaid  may  hold  his  respective  po- 
sition during  good  behavior,  or  until  said  board  by  unanimous  vote 
shall  dedde  such  chief  engineer,  assistant  engineer,  or  fireman  to  be 
incompetent  or  inefiident  and  cause  his  removal ;  but  in  case  of  mis- 
conduct on  the  part  of  such  chief  engineer  or  fireman,  then  he  may 
be  removed  by  the  decision  of  a  majority  of  said  board  as  hereinafter 
provided,  and  in  case  said  board,  by  reason  of  disagreement  or  other- 
wise, should  fail  to  appoint  in  the  manner  above  specified  such  chief 
engineer  or  necessary  firemen,  then  a  majority  of  such  board  may 
nominaite  and,  with  tiie  approval  of  the  common  council,  by  concur- 
ring vote  of  at  least  two-thirds  of  the  common  coundl  elected,  may 
appoint  such  chief  engineer  or  firemen,  and  upon  warrant  of  appoint- 
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ment  duly  filed  shall  appear  the  approval  of  the  common  council, 
properly  certified  by  the  clerk,  and  all  such  appointments  shall  have 
the  same  effect  as  though  made  by  the  unanimous  acticoi  of  the  board 
as  hereinabove  provided.  At  a  meeting  of  said  board  of  fire  commis- 
sioners, held  January  22,  1904,  the  following  resolutions  were  adopted : 

"ReBolved,  that  on  and  after  February  1,  1904,  the  following  offloers,  to  wit, 
first  assistant  engineer  and  fifth  assistant  engineer,  be,  and  the  same  are,  here- 
by abolished." 

"Resolved,  that  on  and  after  February  1,  1901,  there  be  and  are  hereby  es- 
tablished the  offices  of  first  district  chief  and  second  district  chief,  who  shall 
respectively  have  charge  of  that  part  of  the  city  lying  east  of  the  Erie  Rail- 
road and  that  part  lying  west  of  the  Erie  Railroad.  Fnrther  resolved,  that 
the  said  district  chiefs  shall  have  immediate  control  of  the  men,  horses,  and 
apparatus  in  their  respective  districts,  and  shall,  in  the  absence  of  the  chief  in 
their  respective  districts,  perform  all  duties  to  be  performed  by  said  chief  in 
said  district,  and  shall,  in  the  absence  of  the  chief,  have  fall  command  of 
fires  In  said  district  Further  resolved,  that  the  clerk  of  the  civil  service  com- 
mission be  requested  to  hold  an  examination  as  soon  as  possible  of  applicants 
for  said  offices  and  certify  a  list  of  said  applicants  eligible  for  appointment  by 
this  board  to  said  offices." 

"Resolved,  that  the  second  assistant  engineer,  third  assistant  engineer,  and 
fourth  assistant  eng^lneer  be  known  and  designated  as  'captains' ;  that  in  ac- 
cordance with  said  change  rule  4  of  the  rules  of  the  Elmira  fire  department 
be  stricken  out,  and  the  following  Inserted :  'Rule  4.  The  officers  of  the  de- 
partmoit  Bball  be  known  and  designated  as  follows :  First — Chief.  Second- 
First  District  Chief.    Third— Second  District  Chief.    Fourth— Captain.' " 

It  will  be  readily  seen  that  the  duties  and  powers  of  the  district 
chiefs,  as  prescribed  in  the  resolution  quoted,  are  exactly  such  as 
would  be  appropriate  to  an  assistant  chief  engineer.  The  district 
diiefs  are  to  "have  immediate  control  of  the  men,  horses,  and  ap- 
paratus in  their  respective  districts,  and  shall,  in  the  absence  of  the 
chief  in  their  respective  districts,  perform  all  duties  to  be  performed 
by  said  chief  in  said  district,  and  shall,  in  the  absence  of  the  chief, 
have  full  command  of  fires  in  said  district"  I  do  not  see  how  the 
duties  of  assistant  engineer  could  have  been  more  succinctly  and  clear- 
ly defined  than  is  done  by  this  resolution.  It  is  true  that  the  resolu- 
tion divides  the  city  into  two  districts,  and  that  the  first  district  chief 
is  given  charge  of  that  part  of  the  city  lying  east  of  the  Erie  Rail- 
road and  the  second  district  chief  of  that  part  lying  west  of  the  Erie 
Railroad ;  but  this  is  merely  a  division  of  duties  and  powers  between 
the  assistants  which  the  fire  commissioners  could  have  made  under 
the  authority  of  section  162  of  the  charter,  without  any  pretense  of 
abolishing  the  office  of  assistant  chief  engineer  or  changing  the  name 
of  said  office. 

It  is  entirely  clear  to  my  mind,  from  the  evidence  in  the  case  and 
from  the  resolutions  of  the  fire  commissioners,  that  no  substantial 
change  was  made  in  the  office  or  its  duties,  that  the  changes  were 
merely  colorable,  and  that  they  were  made  for  the  purpose  of  per- 
mitting the  fire  commissioners  to  remove  some  or  all  of  the  occupants 
on  the  positions  in  question  and  substitute  others  in  their  places.  I 
am  not  gfreatly  concerned  with  the  motives  which  prompted  the  mem- 
bers of  the  board  to  take  this  action.  It  seems  to  me  that,  whether 
their  motive  was  political  or  personal,  or  whether  it  was  solelv  to 
improve  the  efficiency  of  the  department,  is  wholly  immaterial,    iiow- 
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ever  proper  their  motives,  they  must  follow  the  forms  provided  by- 
law for  the  removal  of  the  relator,  and  not  resort  to  subterfuges  to 
accomplish  such  purpose.  The  purpose  and  effect  of  their  action  was 
to  remove  the  relator  from  a  petition  to  which  he  had  been  regularly 
appointed,  and  which  he  was  entitled  to  hold  during  good  behavior, 
without  taking  the  steps  required  by  the  charter,  and  without  giving 
him  any  notice  or  opportunity  to  defend  himself,  as  provided  by  the 
civil  service  law  and  the  rules  promulgated  thereunder.  The  law 
looks  at  the  substance,  and  not  at  the  form,  and  if,  by  such  a  pro- 
ceeding as  this,  the  relator  and  others  similarly  situated  could  be 
removed  from  positions  which  were  supposed  to  be  protected  by  the 
civil  service  provisions  of  the  state  Constitution  and  laws,  such  pro- 
visions would  become  a  mere  mockery. 

It  is  idle  to  say  that  the  relator  has  not  been  removed  from  his 
position.  A  copy  of  the  resolution  quoted  was  served  upon  him  by 
the  clerk  of  the  board,  accompanied  by  a  letter  of  notification  that 
his  services  as  a  member  would  not  be  required  after  February  1, 
1904.  He  reported  for  duty  to  the  chief  engineer  on  the  morning 
of  February  1st,  and  was  told  that  his  services  were  no  longer  re- 
quired, and  his  insignia  of  ofhce  were  demanded  and  taken  from  him. 
All  those  things  came  to  the  knowledge  of  the  board,  and,  if  they  did 
not  expressly  ratify  them,  they  impliedly  did  so  by  their  silence  and 
inaction. 

I  therefore  direct  that  an  order  be  entered  for  the  issuance  of  a 
peremptory  writ  of  mandamus,  requiring  the  respondents,  and,  if 
necessary,  their  successors  in  office,  constituting  the  board  of  fire  com- 
missioners, to  restore  the  relator  to  duty  as  first  assistant  engineer 
of  the  Blmira  fire  department  and  to  reinstate  him  in  his  said  office, 
with  costs  and  disbursements  to  be  taxed. 


POWERS  T.  MILLER. 
(Supreme  Court,  Appellate  Division,  First  Department    January  10,  1008.) 

1.  Mabtbs  akd  Sebtakt— Death  or  Sbbvadt  —  NxoLiaiNOx  —  Qusanon  roi 

Jtjbt. 

In  an  action  for  the  deatli  of  an  employ^  in  a  stoneyard,  resulting  from 
a  stone  falling  on  him,  whether  the  death  was  caused  by  defendant  negli- 
gently causing  the  stone  to  be  moved  by  a  derrick  lield,  under  the  evidence^ 
ft  que8tl(Mi  for  the  Jury. 

2.  Tbiai/— Dismissal  of  Gouplaint— Pbopbiktt— CoRFLicrnNo  Evidekck. 

It  is  not  proper  to  dismiss  a  complaint  wliere  there  is  a  suttstantial 
conflict  of  evidence  np<»i  the  material  question  In  issue ;  and  where  there 
Is  any  reasonable  evidence  In  support  of  an  issue,  the  litigants  are  entitled 
to  have  it  submitted  to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Ooit  Dig.  vol.  46^  Trial,  |  8S9l] 

Appeal  from  Trial  Term. 

Action  by  Annie  Powers,  administratrix,  against  David  Miller,  for 
negligent  death.  From  an  order  setting  aside  a  verdict  for  plaintiff 
and  dismissing  the  complaint,  and  from  a  judgment  thereupon  entered, 
plaintiff  appeals.     Reversed,  and  new  trial  granted 
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Argued  before  PATTERSON,  P.  T.,  and  McLAUGHUN,  LAM- 
BERT, HOUGHTON,  and  SCOTT,  JJ. 

M.  L.  Malievinsky,  for  appellant 
George  E.  Hickey,  for  respondent 

LAMBERT,  J.  The  plaintiff's  husband  was  employed  as  a  chain- 
man  in  the  defendant's  stoneyard  on  Second  avenue,  city  .of  New  York, 
on  the  15th  day  of  September,  1902.  Working  with  him  was  one 
Beidenger.  It  was  the  duty  of  these  men  to  fasten  grabs  upon  a  stone 
which  was  being  handled  by  means  of  a  derrick  operated  by  steam 
power,  so  that  tfie  stone  might  be  sawed  to  the  proper  dimensions. 
The  stone  was  upon  skids  upon  a  car.  The  man  who  was  operating 
the  derrick  was  located  some  distance  above  the  plaintiffs  intestate 
and  his  fellow  laborer.  One  cut  had  been  made  upon  the  stone.  It 
was  desired  to  change  its  position  for  a  second  cut.  The  defendant 
was  present.  The  chain  or  rope,  with  the  grab  hooks,  was  lowered 
to  the  stone,  Beidenger  attached  his  grabs,  and  plaintiff's  intestate  was 
engaged  in  adjusting  other  grabs,  when  it  is  claimed  that  the  defend- 
ant, intruding  in  a  detail  of  the  work,  g^ave  the  signal  to  the  derrick 
man  to  start  the  machinery  without  giving  the  deceased  proper  time 
in  which  to  do  his  work,  with  the  result  that  the  grabs  placed  by 
Beidenger  operated  to  turn  the  stone  over  upon  plaintiff's  intestate, 
causing  his  death.  The  defendant  denied  that  he  gave  this  order; 
but  there  was  a  clear  conflict  of  evidence  upon  this  point,  and  we 
are  of  the  opinion  that  a  question  was  presented  for  the  determination 
of  the  jury. 

Another  theory  was  advanced  by  the  defendant  to  the  effect  that 
both  Beidenger  and  plaintiff's  intestate  had  attached  their  grabs,  and 
that  the  stone  was  raised  some  four  or  five  inches  from  the  car,  when 
a  piece  of  the  stone  chipped  out  under  one  of  the  grabs,  causing  the 
stone  to  fall,  with  the  result  as  stated  above.  The  learned  trial  court 
reserved  a  ruling  upon  a  motion  to  dismiss  the  complaint  until  after 
the  verdict.  Then,  upon  a  motion  being  made  to  set  aside  the  verdict 
on  the  usual  grounds,  the  court  called  up  the  motion  to  dismiss,  and, 
on  defendant  making  "all  the  motions,"  as  counsel  put  it,  the  court 
set  aside  the  verdict  and  dismissed  the  complaint  As  already  indi- 
cated, there  was  a  question  for  the  jury  to  determine,  and  it  was  error 
for  the  court  to  dismiss  the  complaint.  It  may  have  been  proper  to 
set  aside  the  verdict  on  some  of  the  grounds  set  forth  in  section  999 
of  the  Code  of  Civil  Procedure;  but  to  go  beyond  that  and  dismiss 
the  complaint,  thus  closing  the  door  of  recovery  upon  the  plaintiff, 
is  without  warrant  in  the  record.  It  is  never  proper  to  dismiss  a 
complaint  where  there  is  a  substantial  conflict  of  evidence  upon  the 
material  question  in  issue,  even  though  iri  the  judgment  of  the  trial 
court  the  evidence  is  not  sufficient  to  justify  a  verdict.  The  court 
may  set  the  verdict  aside  and  grant  a  new  trial,  and  this  it  is  often 
its  duty  to  do;  but,  so  long  as  there  is  any  reasonable  evidence  in 
support  of  an  issue,  it  is  the  right  of  litigants  to  have  that  evidence 
passed  upon  by  the  jury. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  a  new 
trial  granted,  with  costs  to  abide  the  event    AH  concur. 
107  N.Y.S.— 61 
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COHALAN  T.  PRESS  PUB.  CO. 
(Sapreme  Conrt,  Appellate  Division,  First  Department    Jannaiy  10,  1908.) 

AOnOR— GONSOLIDATIOH— lilBXI/. 

Where  two  actions  for  libel  between  ttae  same  parties  were  baaed  oo 
s^arate  publications  relating  to  a  single  official  act  by  plaintiff.  It  was 
Improper  to  deny  defendant's  motion  to  consolidate,  since  plaintiff  sboald 
recover  only  actual  damages  and  lawful  punlttve  damages,  which  are  re- 
coverable in  a  consolidated  action,  while  without  a  consolidation  defendant 
cannot  be  protected  against  a  recovery  of  greater  damages. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  1,  Action,  H  632-€75.1 

Appeal  from  Special  Tenn. 

Action  by  John  P.  Cohalan  against  the  Press  Publishing*  Company. 
From  an  order  denying  its  motion  to  consolidate  two  actions  brought 
by  the  plaintiff  against  it  for  libel,  it  appeals.  Reversed,  and  motion 
granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

W.  H.  Van  Benschoten  (John  M.  Bowers,  on  the  brief),  for  appel- 
lant. 
William  McArthur,  for  respondent. 

LAUGHLIN,  J.  The  defendant  publishes  a  daily  newspaper,  known 
as  the  World,  in  which  the  alleged  libelous  articles  were  printed. 
The  article  which  is  the  basis  of  the  first  action  was  published  on  the 
4th  day  of  May,  1907.  In  the  editorial  column  of  the  World  on  that 
day,  under  the  heading  "The  Black  List,"  which  was  printed  in  capi- 
tal type,  the  defendant  published  the  names  of  27  state  senators,  m- 
duding  that  of  the  plaintiff,  who  voted  against  the  removal  of  Super- 
intendent of  Insurance  Kelsey,  and  at  the  close  of  the  list  stated  that 
their  names  should  be  on  the  political  black  list  of  all  honest  citizens, 
that  they  were  public  enemies  and  should  henceforth  be  treated  as 
such,  and  that  not  one  of  them  should  ever  again  be  allowed  to  hold  an 
office  of  profit  or  trust  by  the  votes  of  the  people  of  our  state.  The 
complaint  in  the  second  action  sets  forth  the  publication  on  the  4th  day 
of  May,  1907,  of  the  article  which  is  the  basis  of  the  first  action,  the 
reiteration  thereof  in  substance  in  the  issues  of  the  newspaper  on  the 
6th  and  6th  days  of  May,  the  republication  thereof  in  substance,  with 
the  addresses  of  the  senators,  on  the  8th  day  of  May,  and  the  puWica- 
tion  on  the  editorial  page  on  the  9th  day  of  May  of  a  picture  or  cartoon 
of  large  dimensions,  representing  a  public  pillory,  with  a  number  of 
persons,  including  the  plaintiff,  standing  thereon,  with  their  necks  and 
hands  depicted  as  firmly  fastened  in  the  pillory,  representing  them  as 
undergoing  bodily  torture  and  mental  disgrace,  with  a  placard  above 
each,  giving  his  name,  and  over  one  of  such  characters,  conspicuously 
printed,  was  the  name  "Cohalan,"  and  at  the  front  edge  of  the  plat- 
form was  printed  in  large  type  the  words  "Public  Contempt,"  and  un- 
derneath the  cartoon  were  printed  the  words  "In  the  Pillory."  Each 
action  was  commenced  more  than  a  month  after  the  publication,  and 
only  two  days  intervened  between  the  commencement  of  the  two  ac- 
tions. 
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It  is  perfectly  dear  that  all  of  the  publications  relate  to  the  same 
matter.  They  are  all  criticisms  of  the  action  of  the  plaintiff  and  the 
other  senators  who  voted  against  the  removal  of  the  Superintendent 
of  Insurance,  who  was  on  trial  before  the  Legislature.  They  do  not 
reflect  on  the  official  conduct  of  the  plaintiff  generally  or  concerning 
many  different  acts.  They  all  relate  to  a  singlfe  officid  act  It  would 
be  impossible  to  separate  the  damages  caused  by  the  publication  of 
each  of  these  articles.  It  is  manifest  that  tiiey  should  be  presented  to 
the  same  jury,  to  assess  the  entire  damages,  should  the  plaintiff  suc- 
ceed, in  one  action.  The  plaintiff  cannot  be  prejudiced  by  the  consoli- 
dation of  these  actions,  excepting  upon  tiie  theory  liiat,  if  he  should 
be  permitted  to  prosecute  them  separately,  he  might  recover  more  dam- 
ages than  he  has  sustained;  but  that  could  only  result  from  the  lia- 
bility of  juries  passing  upon  the  articles  separately  to  correctly  esti- 
mate the  damages  caused  by  each  separate  publication,  which  is  not 
prejudice  recognized  by  the  law.  The  plaintiff  should  recover  only 
his  actual  damages  and  such  punitive  damages  as  the  law  allows. 
Those  he  may  recover  with  the  actions  consolidated,  and  without  their 
consolidation  the  defendant  cannot  be  protected  against  a  recovery  of 
greater  damages. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted,  with  $10  costs.  All 
concur. 


READER  T.  HAOOIN. 
(Supreme  Gonrt,  Appellate  Division,  First  Department    January  10,  1008.) 

1.  PiXADine— Bnx  of  Pabticui.abs— Dexand  fob  Aftikicatitk  Relief. 

A  demand  tor  afSrmatlTe  relief  1b  not  essential  to  authorize  the  conrt 
to  direct  a  bill  of  particulars,  which  may  be  granted  of  defenses  not  In- 
volving a  connterclalm. 

[Ed.  Note.— For  cases  In  point,  aee  Cent  Dig.  toL  89,  Pleading;  H  96&- 
871.] 

2.  Sauk. 

In  an  actl<m  for  slander,  plaintiff  alleged  that  defendant  had  stated  that 
a  mining  company  of  which  plaintiff  was  an  officer  was  a  fake  concern, 
and  that  Its  officers  were  frauds,  blackmailers,  and  liars.  Defendant's  an- 
swer set  up  tiiat  he  was  a  stockholder  In  another  mining  company  owning 
valuable  mines  In  a  certain  district;  that  plaintiff  and  others  organized 
plaintiff's  company  under  a  name  similar  to  that  of  d^endant's  company 
to  deceive  the  public ;  that  plaintiff  and  other  officers  of  her  company  Is- 
sued advertisements  falsely  representing  that  their  company  owned  mines 
which  it  did  not  own  and  that  It  was  joint  ownor  with  defendant  and 
others  In  some  of  their  richest  mines ;  that  to  Injure  defendant's  company 
and  extort  money  plaintiff  requested  an  employe  of  defendant's  company 
to  prevent  their  acquisition  of  certain  mines  by  Inducing  parties  with 
whom  defendant's  company  had  contracted  to  break  their  contracts,  etc. 
Beld,  that  plaintiff  was  not  entitled  to  a  bill  of  particulars ;  It  not  being 
probable  that  she  would  be  surprised  by  any  proof  offered  under  defend- 
ant's allegations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  89,  Pleading,  |S  963- 
971.1 


Digitized  by 


Google 


964  107  NBW  TOBK  SUPPLEMENT  (Sup.  Ct 

and  111  N«w  York  State  Rq^rtor 

Appeal  from  Spedal  Term. 

Action  by  Eleanor  Rawle  Reader  against  James  B.  Hag^^.  From 
an  order  denying  plaintiff's  motion  for  a  bill  of  particulars  of  the 
partial  defense  contained  in  the  answer,  she  appeals.    Affirmed. 

See  114  App.  Div.  112,  99  N.  Y.  Supp.  681. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alexander  S.  Bacon,  for  appellant 
Clifton  P.  Williamson,  for  respondent. 

LAUGHLIN,  J.  The  action  is  to  recover  damages  for  slander.  The 
alleged  slander  relates  to  the  plaintiff's  connection  with  the  Cerro  de 
Pasco  Tunnel  &  Mining  Company.  The  slanderous  words  alleged  to 
have  been  uttered  by  the  defendant  of  and  concerning  the  plaintiff, 
are  as  follows :  / 

"The  Cerro  de  Pasco  Tunnel  &  Mining  Company  (a  company  of  whldi  tbe 
plaintiff  herein  was  then  and  still  la  an  officer)  Is  a  fake  concern.  It  Is  a 
strike  against  me  (meaning  the  defendant)  and  my  associates.  That  Cerro  de 
Pasco  Tunnel  &  Mining  Company  has  no  property  and  it  has  no  mines,  and  Is 
a  fraud  on  those  who  have  been  Induced  to  buy  Its  stocks.  It  Is  a  fake  con- 
cern. Its  officers  (meaning  this  plaintiff,  among  others)  are  frauds,  black- 
mailers, and  liars,  and  have  published  false  statements  about  the  financial  con- 
dition, alleged  property  rights,  and  business  of  the  company,  and  the  purpose 
of  the  company  is  to  blackmail  me  and  my  associates  as  owners  of  mines  in 
Peru." 

The  complaint  contains  seven  counts,  each  alleging  the  utterance  of 
the  same  slanderous  words,  but  to  different  people  and  at  different 
times.  The  facts  pleaded  "for  a  separate  and  partial  defense  to  the 
entire  amended  complaint  herein  and  by  way  of  mitigation  of  dam- 
ages," concerning  which  the  plaintiff  desires  a  bill  of  particulars,  are, 
in  substance,  that  the  defendant  was  a  stockholder  in  the  Cerro  de 
Pasco  Mining  Company,  a  widely  known  and  reputable  corporation 
owning  valuable  mines  in  the  Cerro  de  Pasco  district  of  Peru;  that 
the  plaintiff  and  others  organized  the  Cerro  de  Pasco  Tunnel  &  Min- 
ing. Company,  mentioned  in  the  alleged  slanderous  utterances  under  a 
name  closely  resembling  the  name  of  the  company  in  which  the  de- 
fendant was  a  stockholder,  for  the  purpose  of  deceiving  the  public  and 
inducing  the  investment  of  money  in  its  stock  and  obligations,  in  the 
belief  that  it  was  the  company  in  which  defendant  was  a  stockholder, 
to  his  injury  and  to  the  injury  of  his  company;  that  the  plaintiff  and 
the  other  officers  of  the  company  with  which  she  was  connected  issued 
or  caused  to  be  issued  prospectuses  and  advertisements  falsely,  stating 
and  representing  that  their  corporation  owned  or  controlled  mines  and 
other  properties  which  it  did  not  own  or  control,  and  that  it  was  joint 
owner  with  the  defendant  and  certain  of  his  associates  in  some  of  their 
richest  mines  in  said  district  of  Peru,  and  thereby  induced  the  purchase 
of  stock  in  the  new  company  in  the  belief  that  such  statements  were 
true ;  that  witfi  the  purpose  and  intent  of  causing  the  older  company, 
in  which  defendant  was  a  stockholder,  and  the  defendant  and  his  as- 
sociates as  owners  of  mines  in  Peru,  great  injury  and  pectiniary  loss, 
and  of  extorting  money  from  them,  and  of  hindering,  embarrassing, 
and  otherwise  injuring  them  in  the  acquisition  of  mines  in  said  dis- 
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trict,  the  plaintiff  procured  the  new  company  to  be  incorporated  with 
a  name  closely  resembling  the  other,  and  requested  one  Juan  Garland, 
who  then  was  and  prior  uiereto  had  been  employed  in  Peru  by  the  old 
company  and  by  the  defendant  and  his  associates,  to  betray  his  employ- 
ers and  prevent  their  acquisition  of  certain  mines  by  inducing  and 
procuring  parties  in  Peru  who  had  made  contracts  under  which  their 
mines  were  to  be  acquired  to  violate  such  contracts  and  to  institute 
legal  actions  and  proceedings  to  recover  possession  of  the  mines,  and 
sought  to  coerce  tiie  old  company,  the  defendant  and  his  associates, 
into  paying  a  large  sum  of  money  "to  the  plaintiff  and  her  said  cor- 
poration." 

A  demand  for  affirmative  relief  is  not  essential  to  authorize  the  court 
to  direct  a  bill  of  particulars,  and  bills  of  particulars  are  g^nted  of 
defenses  not  involving  a  counterclaim  or  demand  for  affirmative  re- 
lief, as  of  a  defense  of  breach  of  warranty  to  an  action  on  an  insurance 
policy  (Dwight  et  al.  v.  Germania  Life  Ins.  Co.,  84  N.  Y.  493),  or  of 
contracts  interposed  as  a  defense  (Kelsey  v.  Sargent,  100  N.  Y.  602,  3 
N.  E.  795),  or  of  matter  pleaded  in  justification  in  libel  (Wynkoop- 
Hallenbeck-Crawford  Co.  v.  Albany  Evening  Union  Co.,  26  App.  Div. 
623,  49  N.  Y.  Supp.  662) ;  but  doubt  has  been  expressed  in  some  cases 
as  to  the  propriety  of  requiring  or  the  authority  of  the  court  to  order  a 
bill  of  particulars  with  respect  to  matter  pleaded  as  a  partial  defense 
or  in  mitigation  of  damages  («ee  Hatch  v.  Matthews,  85  Hun,  522-529, 
33  N,  Y.  Supp.  332 ;  Newell  v.  Butler,  38  Hun,  104 ;  Holmes  v.  Jones, 
13  N.  Y.  St.  Rep.  57).  It  is  unnecessary  in  this  case  to  resolve  the 
doubt  on  that  pomt,  and,  since  matter  pleaded  as  a  partial  defense  or 
by  way  of  mitigation  may,  in  some  instances,  render  admissible  the  in- 
troduction of  evidence  which  mav  reduce  the  recovery  to  nominal  dam- 
ages in  which  case  it  would  differ  from  a  complete  defense  only  in  a 
very  small  degree,  I  deem  it  inadvisable  at  this  time  to  express  an 
opinion  on  the  question.  In  so  far  as  the  matters  pleaded  as  a  partial 
defense  and  by  way  of  mitigation  are  not  specific  and  definite  charges, 
they  relate  to  the  motives  of  the  plaintiff,  to  official  action  by  the  com- 
pany with  which  she  was  connected  or  its  officers,  in  which  she  partic- 
ipated, or  to  printed  or  written  matter  prepared  and  issued,  or  caused 
to  be  prepared  and  issued,  by  her  and  other  officers  of  the  company. 
It  is  not  probable  that  any  proof  will  be  offered  imder  these  allegations 
which  will  take  the  plaintiff  by  surprise,  or  which  she  will  not  be  as 
well  prepared  to  meet  as  if  defendant  were  required  to  furnish  her  a 
bill  of  particulars. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


WHBER  V.  INTERNATIONAL  RT.  CO. 

(Supreme  Court,  Special  Term,  Erie  Comity.    December  30,  1007.) 

1.  Damaoes— Inquisition— Vacation— Ebbobs. 

An  InqnlBltlon  on  a  writ  of  Inquiry  before  tbe  sheriff  having  been  volun- 
tarily entered  into,  defendant  was  not  entitled  to  have  the  same  vacated 
and  a  new  writ  Issued  for  trial  before  tbe  court  merely  because  of  tbe 
admission  of  Improper  evidence  by  the  sheriff,  miless  It  appeared  to  tbe 
trial  court  that  injustice  had  been  done. 
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2.  Sauk— HxABiKO. 

On  a  motion  to  set  aside  a  finding  of  a  BberUTs  Jury  and  to  lasne  a  new 
writ  of  Inquiry,  the  court  will  not  critically  examine  the  effect  of  each  ob- 
JecttoD  to  evidence  made,  but  will  merely  oonalder  the  case  as  a  whole. 

8.  Bajo— Pair  and  Sumsiifo. 

In  an  action  for  personal  Injuries,  pain  and  suffering  is  an  eloneot  of 
damage  of  which  there  Is  no  si)eclfled  standard. 
[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  toL  16,  Damages,  |  233.] 

4.  BviDKNOK— Dbmonstbativb  Btidkncb— Bloody  CLOiHiifo. 

On  a  writ  of  Inquiry  before  a  sheriff's  Jury  in  an  action  for  personal  In- 
juries, defendant  was  not  prejudiced  by  plaintiff's  exhibiting  to  the  Jury 
a  shirt  saturated  with  blood  wliich  plaintiff  wore  at  the  time  be  was 
injured. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  toL  20,  Bvidefuce,  |  679.] 

6.  Saus— Rboobd— GoimnTS— Addbbss  or  GouirsBL. 

On  a  motion  to  set  aside  an  inquisition  before  a  sheriff's  Jury  and  for 
the  Issuance  of  a  new  writ  of  inquiry.  It  was  neither  necessary  nor  proper 
to  present  the  whole  address  of  counsel  before  the  sheriff's  Jury  to  the 
court,  though  certain  portions  thereof  were  objected  to. 

Action  by  Henry  M.  Weber  against  the  International  Railway  Com- 
pany. On  motion  to  set.  aside  an  inquisition  and  for  the  issuance  of  a 
new  writ  of  inquiry.    Motion  denied. 

John  H.  Clogston  and  John  H.  Brogan,  for  plaintiff. 
Cohn  &  Chorman,  for  defendant. 

MARCUS,  J.  This  is  a  motion  to  set  aside  an  inquisition,  and  tfiat 
a  new  writ  of  inquiry  issue.  The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  in  a  collision  of  railway  cars,  and 
the  evidence  shows  that  the  injuries  are  of  a  serious  diaracter.  The 
jury  awarded  $4,000  damages. 

In  Bossout  V.  Rome,  etc.,  R.  Co.,  131  N.  Y.  37,  29  N.  E.  753,  it  is 
held  that,  even  where  the  assessment  is  by  a  jurjr  at  circuit,  the  rules 
for  reviewing  the  trial  of  an  action  did  not  prevail,  that  a  moticm  may 
be  made  to  set  aside  the  inquisition,  but  it  will  not  be  granted,  how- 
ever, simply  because  of  the  admission  of  improper  evidence,  but  only 
where  it  appears  that  injustice  has  been  done ;  and  the  motion  is  ad- 
dressed to  the  discretion  of  the  court.  A  fortiori  where  the  assess- 
ment is  by  a  sheriff's  jury  under  the  supervision  of  a  layman.  In 
Sharp  v.  Dusenbury,  2  Johns.  Cas.  117,  the  court  said: 

"The  parties,  by  their  agreement,  made  the  sheriff  as  a  Judge  at  a  circuit; 
and  when  parties  agree  to  submit  a  controversy  to  the  decision  of  the  sheriff, 
the  Inquest  is  to  be  considered  as  In  the  nature  of  an  arbitration,  and  in  siudi 
case  the  court  will  never  set  aside  the  inquisition  merely  because  the.  sheriff  ad- 
mits improper,  or  rejects  proper,  evidence." 

In  Mankleton  v.  Lilly,  3  N.  Y.  St.  Rep.  421,  the  action  was  for  slan- 
der, and  the  sheriff  permitted  the  defendant  to  introduce  evidence  of 
matters  which  had  no  legitimate  bearing  in  mitigati(Mi  of  damages. 
The  jury  award  plaintiff  $50,  and  the  court  set  aside  the  inquisition. 
But  that  case  is  materially  different  in  its  circumstances. 

The  defendant's  counsel  had  the  privilege  of  having  the  damages  as- 
sessed by  a  jury  at  the  trial  term,  under  the  supervision  of  a  justice  of 
this  court,  but  did  not  see  fit  to  avail  himself  of  it,  but  consented  that 
they  should  be  assessed  by  a  sheriff's  jury.    He  now  asks  that  the  ver- 
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diet  be  set  aside,  and  that  the  execution  of  any  new  writ  of  inquiry 
herein  be  had  before  a  justice  of  this  court  at  a  regular  trial  term 
thereof.  Counsel  was  aware  that  plaintiflF  would  call  physicians  to  es- 
tablish the  nature  and  extent  of  his  injuries,  and  that  various  ques- 
tions would  be  put  to  them  calling  for  their  professional  opinions  upon 
a  variety  of  matters  relating  to  the  same,  including  the  reasonable  cer- 
tainty or  even  probability  of  the  injuries  being  of  a  permanent  char- 
acter. It  was  not  to  be  expected,  of  course,  that  the  sheriff  would  be 
competent  to  make  rulings  upon  the  admissibility  of  evidence  of  that 
kind  without  falling  into  frequent,  and,  perhaps,  serious,  error.  It 
is  neither  expected  nor  required  that  the  sheriff  shall  apply  the  rules  of 
evidence  with  the  same  strictness  or  accuracy  as  a  judge  trained  in  the 
law.  Of  all  this  the  counsel  was  well  aware,  and  yet  he  thought  it 
advisable  or  desirable  to  try  the  experiment,  take  the  risk,  and  run  his 
chances.  Now,  he  seeks  to  be  relieved  of  the  resultant  consequences, 
upon  the  |fround  that  the  sheriff  really  did  commit  the  very  kind  of  er- 
rors he  might  have  been  expected  to  commit,  under  the  circumstances. 
Perhaps  it  would  be  more  diaritable  to  relieve  the  sheriff  from  the  ac- 
cusation and  impose  the  responsibility  upon  plaintiff's  counsel.  Some 
of  the  questions,  however,  to  which  objection  was  taken,  and  which 
related  to  the  probabilities  as  to  the  permanency  of  the  injuries,  and  so 
forth,  may,  it  would  seem,  be  sustained  upon  tiie  authority  of  Kelly  v. 
United  Traction  Company,  88  App.  Div.  283,  86  N.  Y.  Supp.  9. 

Numerous  objections  to  evidence  were  taken  during  the  course  of 
the  hearing,  but  it  is  not  reasonable  to  expect  that  the  court,  upon  a 
motion  of  this  character,  should  review  all,  or  even  most  of  them,  or 
critically  examine  and  weigh  the  effect  of  each  item.  The  duty  of 
the  court  is  merely  to  take  the  case  as  a  whole  and  weigh  it  as  a  whole, 
and  then  determine  whether  the  ends  of  justice  require  our  interfer- 
ence with  the  verdict.  The  ground  of  defendant's  motion  is  that  the 
damages  are  excessive,  and  made  so  by  the  admission  of  certain  incom- 
petent, speculative  opinions  of  the  physicians,  and  other  testimony  of 
an  inadmissible  character.  The  jury  may,  possibly,  have  given  a  little 
more  damages  than  they  otherwise  would  if  some  of  this  evidence  had 
been  excluded,  but  this  is  not  apparent— only  problematical  and  doubt- 
ful— for,  leaving  out  of  consideration  some  of  this  evidence  that  coun- 
sel says  is  merely  opinion  as  to  probable  consequences,  there  remains 
ample  competent  testimony  as  to  the  serious  character  of  the  injuries, 
and  their  effect  upon  plaintiff's  ability  to  earn  a  competent  and  suffi- 
cient livelihood  for  himself  and  family.  Taking  the  facts  alone,  and 
the  fair,  just  inferences  that  the  jury  would  be  warranted  in  drawing 
therefrom,  it  cannot  be  said  that  the  verdict  rendered  was  unfair, 
unjust,  or  excessive.  The  pain  and  suffering  was  an  element  of  dam- 
age—of which  there  is  no  standard — and  we  must  assume  that  the 
jury  took  that  in  consideration  ip  making  up  their  award.  Defendant 
called  two  physicians  whose  opinions  were,  as  usual  in  such  cases,  in 
some  respects  inconsistent  with  or  in  contradiction  of  the  testimony 
given  by  the  plaintiff's  two  experts.  These  experts  were  examined 
and  cross-examined,  and  re-examined  in  a  most  thorough  manner,  and 
the  whole  matter  was  most  thoroughly  threshed  out  for  the  benefit  of 
the  jury.    They  formed  their  judgment  upon  all  the  material,  and  we 
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do  not  perceive  it  is  our  duty  to  set  aside  their  verdict  Upon  appeal 
from  decision  of  surrogates,  who  are  counsellors  at  law,  tfieir  judg- 
ment will  not  be  reversed  for  error  in  admitting  or  rejecting  evidence, 
unless  it  appears  that  the  exceptant  was  necessarily  i)rejudiced  thereby. 
Code  Civ.  Proc  §  2545.  And  in  equitable  suits  a  judgment  will  not 
be  reversed  because  of  the  admission  of  improper  evi<fcnce,  unless  it 
can  be  seen  that  the  error  has  affected  the  result.  Nickell  v.  Tracy, 
100  App.  Div.  86,  91  N.  Y.  Supp.  287.  And  this  rule  should  be  most 
liberally  applied  in  favor  of  the  rulings  of  a  sheriff — a  mere  layman — 
and  to  uphold  the  determination  of  the  jury. 

Another  ground  of  objection  is  that  plaintiff's  counsel  was  per- 
mitted to  make  "divers  improper  statements  to  the  jury  during  the 
conduct  of  the  case  and  in  summing  up  the  case  before  the  jury"  to 
the  defendant's  prejudice;  that  "it  was  the  duty  of  the  counsel  to  use 
even  greater  care  than  upon  the  trial  of  an  issue  to  do  nothing  which 
should  prejudice."  We  believe  it  is  permissible  even  in  trials  for  homi- 
cide to  exhibit  the  bloody  clothes  to  the  jury,  but  surely  it  was  to  be 
expected  that  the  plaintiff's  shirt  should  be  saturated  with  blood,  and 
it  is  not  perceivable  how  the  jury  could  be  prejudiced  by  sho"wing  that 
of  which  they  were  already  supposed  to  be  cognizant  The  learned 
counsel,  it  appears,  used  improper  and  intemperate  expressions,  dis- 
played great  zeal  and  ardency  in  behalf  of  his  client,  and  perhaps  went 
beyond  the  bounds  of  legitimate  advocacy.  Still  we  are  unable  to  per- 
ceive that  it  is  the  duty  of  the  court  to  set  aside  the  inquisition  in  view 
of  all  the  evidence  adduced.  We  are  not  aware  that  counsel  have  a 
legal  right  to  sum  up  to  the  sheriff's  jury ;  however,  both  counsel  ap- 
parently consented  to  it,  as  both  availed  themselves  of  the  privilege. 
And,  however  edifying  and  instructive  the  address  of  counsel  may 
be,  it  is  neither  proper  nor  necessary,  in  a  matter  of  this  kind,  to  pre- 
sent the  whole  of  it  to  the  court. 

Motion  denied,  with  costs. 


PBOPIiB  T.  WEICBL 
(Supreme  Conrt  Appellate  Division,  ZirBt  Department    January  10,  100&) 

1.  Obiuinal  Law— Tbiai/— Htfothstioai.  Questions. 

A  hypothetical  question  in  a  homicide  case,  stating  that  an  Inatrmnent 
used  looked  like  one  or  the  other  of  certain  instmmentB  and  that  a  certain 
substance  seen  looked  like  skin  or  membrane,  was  proi)er,  where  the  tes- 
timony was  in  the  language  of  the  question  and  the  witness  was  familiar 
with  the  instrnments  named,  bnt  could  not  state  definitely  on  account  of 
the  brief  view. 

[Kd.  Note. — ^For  cases  in  point,  see  Cent  Dig.  T<ri.  14,  Criminal  Law,  H 
1073.  1074.] 

2.  HOMKHDE— P0SSE88I0II   OF  iNaTBUHBim— CSONDUOT. 

In  a  manslaughter  case.  It  is  proper  to  show  that  shortly  after  an  al- 
leged abortion  accused  had  in  her  possession  instruments  for  that  pur- 
pose, and  tried  to  hide  them  or  -gave  an  unreasonable  explanation  for  ber 
possession  of  them. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  26,  Homicide,  {  364.] 

8.  CanaNAi.  Law— Tbiai>-Con  duct  of  Counsel. 

Conduct  of  the  prosecuting  attorney  in  attempting  to  go  outside  the  evi- 
dence In  a  criminal  case  la  not  prejudicial,  where  it  was  promptly  objected 
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to  and  he  was  admonished  by  the  court  to  conflne  his  remarks  to  com- 
ments  on  the  evidence  before  the  Jury. 

[Ed.  Note^-For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law,  i 
1693.] 

4.  Bake— AfpkaI/— Revebbai~ 

The  fact  that  in  a  criminal  prosecution  the  November  term  was  extend- 
ed into  December,  and  that  the  place  of  trial  was  transferred  fnHn  the 
Criminal  Court  building  to  the  County  Courthouse,  wiU  not  warrant  a  re- 
versal of  a  conviction. 

Appeal  from  Criminal  Term,  New  York  County. 

Margaret  Weick  was  convicted  of  manslaughter  in  the  first  degree, 
and  appeals.    Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Edward  Hymes,  for  appellant 

Robert  S.  Johnstone,  Deputy  Dist  Atty.,  for  the  People. 

HOUGHTON,  J.  The  defendant  was  indicted  for  manslaughter 
in  the  first  degree  in  having  caused  the  death  of  one  Matilda  Walsh 
through  performing  a  criminal  operation  upon  her,  and  the  trial  jury 
found  a  verdict  of  guilty  as  charged.  The  record  discloses  sufficient 
evidence  to  warrant  the  jury  in  finding  that  the  decedent  was  preg- 
nant, and  that  the  defendant  performed,  by  means  of  an  instrument, 
an  unnecessary  abortion  upon  her,  from  the  effects  of  which  she  died. 
The  defendant  introduced  no  evidence  in  her  own  behalf,  and  she  does 
not  press  insufficiency  of  evidence  as  a  ground  of  reversal;  but  she 
insists  that  the  hypothetical  question  which  the  court  permitted  to  be 
propounded  to  the- people's  expert  witness  was  improper,  and  embraced 
facts  not  established  by  the  evidence,  and  that  the  people  were  errone- 
ously permitted  to  prove  that  on  the  day  following  the  alleged  opera- 
tion several  "bougies" — instruments  used  for  producing  abortion — 
were  found  in  defendant's  possession,  and,  further,  that  the  assistant 
of  the  district  attorney,  representing  the  prosecution,  was  guilty  of 
improper  conduct  upon  the  trial. 

We  think  none  of  these  positions  are  well  taken.  The  principal 
objection  to  the  hypothetical  question  is  that  it  embraced  a  statement 
that  the  instrument  which  the  witness  saw  the  defendant  withdraw 
from  the  vagina  of  the  decedent  looked  like  a  bougie  or  catheter,  and 
that  in  the  bloody  discharge  from  her  person  there  were  substances 
which  looked  like  skin  or  membrane,  and  that  upon  the  post  mortem 
examination  there  was  present  in  the  uterus  a  substance  that  looked 
like  placental  tissue  to  the  doctors  who  observed  it.  Various  wit- 
nesses had  testified  before  the  jury  in  the  language  stated  in  the  ques- 
tion. The  witness  who  saw  the  instrument  withdrawn  from  the  per- 
son of  the  deceased  could  not  say  positively,  from  the  brief  view  she 
had  of  it,  that  it  was  a  bougie  or  catheter;  but  she  testified,  being 
familiar  with  the  instruments,  that  it  looked  like  one  or  the  other, 
either  of  which  could  be  used  to  produce  abortion,  and  she  also  testi- 
fied that  in  the  bloody  discharge  there  was  a  substance  which  looked 
like  membrane  or  skin.  This  was  permissible  evidence,  and  was  testi- 
mony as  to  facts.    Testimony  that  an  observed  thing  looked  to  the 
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observer  like  a  known  object  does  not  prove  conclusively  that  it  was 
in  fact  that  particular  thing ;  but  it  is  some  evidence  that  it  was  such, 
and,  taken  in  connection  with  other  evidence,  might  wholly  satisfy  the 
minds  of  the  jury.  The  hypothetical  question  was  therefore  proper, 
because  it  accurately  stated  the  facts  which  had  been  proved.  If  the 
jury  found  the  facts  to  exist  as  they  were  assumed  in  the  question, 
then  they  could  be  guided  by  the  conclusion  of  the  expert;  but  they 
were  not,  even  then,  bound  by  his  conclusion. 

It  was  entirely  proper  to  prove  tfiat,  shortly  after  the  alleged  per- 
forming of  the  abortion,  the  defendant  was  in  possession  of  instru- 
ments for  that  purpose,  and  that  she  tried  to  hide  them,  or  gave  an 
unreasonable  explanation  of  her  possession  of  them.  Such  evidence 
is  permissible  upon  the  same  principle  as  possession  of  burglar's  tools 
near  the  scene  and  about  the  time  of  a  burglary,  which  has  always 
been  deemed  proper  evidence  upon  a  trial  for  that  crime. 

The  assistant  district  attorney  in  his  summing  up  allowed  his  ze^ 
to  lead  him  into  attempting  to  make  some  statements  outside  the  evi- 
dence. These  were  promptly  objected  to  by  the  defendant's  cotmsel, 
and  he  was  admonished  by  the  court  to  confine  his  remarks  to  com- 
ments upon  the  evidence  before  the  jury.  We  are  of  the  opinion  that 
no  harm  could  have  resulted  to  the  defendant  from  what  was  said. 
If  any  prejudice  was  created  in  their  minds  from  what  took  place, 
it  would  naturally  be  against  the  rebuked  prosecution  rather  than 
the  defendant. 

For  the  purpose  of  saving  to  herself  whatever  point  there  may  have 
been  in  the  fact  that  the  November  term  was  extended  into  Decem- 
ber, and  the  place  of  trial  transferred  from  the  Criminal  Court  build- 
ine;  to  the  County  Courthouse,  the  defendant  raises. the  question  upon 
this  appeal  That  question  was  before  us  in  habeas  corpus  proceed- 
ings in  People  ex  rel.  Weick  v.  Warden  of  the  City  Prison,  etc.,  117 
App.  Div.  154,  102  N.  Y.  Supp.  374,  and  this  court  decided  against 
the  defendant's  contention. 

We  find  no  error  requiring  a  reversal  of  the  conviction,  and,  there 
being  suiHcient  evidence  to  warrant  the  jury  in  finding  the  defendant 
guilty,  it  should  be  affirmed.    All  concur. 


PBOPI/B  ex  rel.  DANZIOBR  v.  MBTTZ,  Comptroller. 
(Supreme  Court,  Appellate  DItIbIoh;  First  Department    January  10,  100&) 

1.  MUNIOIPAI.    COBFOBATIONB— MABKET    PEBMIT— AsSIQRUKNT— OPSBATION    AHD 

BStfxct. 

Market  stalls  are  rented  on  permits  Issued  by  the  city  comptroller,  and 
are  not  assignable  without  his  written  (Kmsent.  The  rentals  are  fixed 
by  the  commissioners  of  the  sinking  fund.  Relators'  assignor,  under  his 
permit,  was  allowed  to  sell  country  produce,  including  live  poultry.  Tlie 
assignment  was  duly  approved  by  the  comptroller  and  commlasloners,  and 
the  sum  to  be  paid  therefor  fixed.  Beld,  that  the  comptroller  cannot  limit 
relators'  privileges  by  excepting  live  poultry ;  they  being  entitled  to  a  per- 
mit exactly  lilce  that  which  their  assignor  held. 

2.  Mandakus— Subjects  of  Rkuct— Ministebial  Acts  in  Oxnkbai.. 

Where  the  permit  to  a  market  stand  is  assigned  with  the  approval  of 
the  proper  authorities  giving  the  assignee  the  same  privileges  as  were  poe- 
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sesaed  by  the  assignor,  and  the  comptroller  refuses  to  Issue  the  assignee  a 
permit  without  restricting  the  privileges,  mandamus  will  He  to  compel  him 
■o  to  do ;  the  Issuance  of  the  new  permit  being  purely  a  ministerial  act. 

[Ed.  Mote. — For  cases  in  point,  see  Cent  Dig.  toL  88,  Mandamus,  It  18^ 
1M.J 

Appeal  from  Special  Tenn. 

Mandamus  by  the  people,  on  the  relation  of  Adolph  Danziger, 
against  Herman  A.  Metz  to  ccwnpel  respondent,  as  comptroller,  to  is- 
sue appellants  a  certain  permit.  Motion  denied,  and  relator  appeals. 
Reversed,  and  relief  granted. 

Ai^ed  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Edward  W.  S.  Johnston,  for  appellants. 
Theodore  Connoly,  for  respondent. 

McLaughlin,  J.  The  relators  are  the  assignees  of  certain  stalls 
or  stands  in  West  Washington  Market  in  the  city  of  New  York.  These 
stalls  are  rented  on  permits  issued  by  the  comptroller  of  the  city,  and 
are  revocable  for  good  cause — not  assignable  without  the  written  con- 
sent of  the  comptroller.  The  rentals  are  fixed  by  the  commissioners  of 
the  sinking  fund,  who,  together  with  the  bureau  for  the  collection  of 
city  revenue  and  markets,  have  the  general  management  and  control  of 
the  maricet  Greater  New  York  Charter,  Laws  1901,  p.  58,  c.  466,  § 
163.  The  assignment  to  the  relators  was  duly  approved  by  the  comp- 
troller and  the  commissioners  of  the  sinking  fund.  The  permit  under 
which  the  assignor  of  the  relators  occupied  the  stand  allowed  them  to 
sell  "country  produce" ;  but  the  permit  issued  to  the  relators  contained 
the  provision: 

"The  above  stand  to  be  occupied  only  as  a  stand  for  the  sale  of  country  pro- 
dnoe.    Selling  live  poultry  strictly  prohibited." 

They  objected  to  the  insertion  in  the  permit  of  the  words  "selling 
live  poultry  strictly  prohibited,"  and  requested  that  the  same  be  taken 
out  This  was  refused,  and  thereupon  they  moved  for  a  peremptory 
Tyrit  of  mandamus  directing  the  respondent  to  issue  to  them  a  permit 
to  use  the  stalls  for  the  sale  of  country  produce  without  the  restriction, 
or  to  amend  the  permit  which  they  had  by  striking  the  same  there- 
from.   Their  motion  was  denied,  and  they  have  ai^«ded. 

I  am  of  the  opinion  that  when  the  assignment  to  the  relators  was 
approved  Ity  the  comptroller  and  the  commissioners  of  the  sinking 
fund,  and  the  sum  to  be  paid  therefor  fixed,  the  relators  thereupon  be- 
came entitled  to  exactly  the  same  rights  which  their  assignor  had 
previously  had  under  its  permit.  The  assignment,  with  the  consent 
of  the  necessary  officers,  might  have  been  indorsed  on  the  old  permit. 
Tliat  being  so,  the  issuance  of  the  new  permit  was  a  purely  ministerial 
act,  and  mandamus  will  lie  to  compel  its  performance  (People  ex  rel. 
Harris  v.  Commissioners  of  the  Land  Office,  149  N.  Y.  26, 43  N-  E.  418 ; 
People  ex  rel.  McCabe  v.  Matthies,  92  App.  Div.  16,  87  N.  Y.  Supp. 
196,  affirmed  179  N.  Y.  242,  72  N,  E.  103) ;  otherwise  the  assignment 
which  they  obtained  for  a  valuable  consideration,  and  for  which  they 
had  obtained  the  requisite  consent,  might  be  partially  or  wholly  de- 
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stroyed  by  the  arbitrary  act  of  the  respondent.  No  affidavits  were 
presented  in  behalf  of  the  respondent,  so  that  we  must  assume  the  ma- 
terial allegations  in  the  petition  to  be  true,  and,  if  this  be  done,  then 
the  relators  were  dearly  entitled  to  a  permit  in  the  form  requested. 

What  the  respondent  claims  is  that  uie  issuance  of  permits  rests  en- 
tirely in  his  discretion;  and,  inasmuch  as  it  does  not  appear  that  the 
discretion  was  abused,  the  writ  ought  not  to  issue,  in  the  absence  of 
some  statute  commanding  it.  This  may  be  true  in  the  first  instance; 
but,  inasmuch  as  that  is  not  the  question  now  before  us,  we  do  not  pass 
upon  it  The  question  here  is  whether  the  respondent,  after  having 
approved  of  the  assignment,  can  arbitrarily  change  the  permit  by  is- 
suing one  containing  greater  restrictions  than  the  one  held  by  the  as- 
sizor. After  a  permit  has  once  been  issued,  it  cannot  be  revoked 
without  good  and  sufficient  cause  (Greater  New  York  Charter,  Laws 
1901,  p.  53,  c.  466,  §  151,  subd.  1),  and  no  such  cause  is  here  shown; 
on  the  contrary,  the  action  of  the  .comptroller  would  seem  to  be  arbi- 
trary and  without  justification.  There  are  many  stalls  or  stands  imme- 
diately adjacent  to  those  of  the  relators,  where  live  poultry  is  being 
sold  under  permits  to  sell  country  produce.  The  relators'  assignor 
sold  live  poultry  at  these  stalls  for  a  long  time,  and  it  is  a  little  agnifi- 
cant,  in  view  of  these  facts,  that  the  respondent  should  insist  on  issu- 
ing a  permit  restricting  the  relators  in  such  sale.  But,  whether  sig- 
nificant or  not,  what  we  hold  is  that  the  relators,  upon  obtaining  the 
consent  of  the  ccxnptroller  and  the  commissioners,  without  reserva- 
tion, that  the  permits  and  stands  should  be  transferred  to  them,  there- 
upon became  absolutely  entitled  to  a  permit  exactly  like  that  whidi 
their  assignor  held,  and  its  issuance,  as  already  said,  was  a  ministerial 
act  only,  the  performance  of  which  may  be  compelled  by  peremptory 
writ  of  mandamus. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  the  motion  granted,  and  a  writ  issue  com- 
manding the  comptroller  to  strike  from  the  permit  issued  to  the  relators 
the  words  "selling  live  poultry  strictly  prohibited,"  or  to  issue  aoodier 
permit  with  such  words  omitted,  with  $50  costs.    All  concur. 


SINOER  T.  OARI.I0K. 

(Supreme  Court,  Antellate  Division,  First  DqKUtment    January  10,  1908.) 

CoBTS— Patmbnt— Stat  of  Subskquent  Action. 

Where  a  plaintiff  Is  unsuccessful  in  an  action,  and  costs  are  tiierein 
awarded  to  defoidant,  anotber  suit  to  recover  upon  the  same  cause  of  ac- 
tion cannot  be  maintained  until  the  costs  are  paid. 

Appeal  from  Special  Term. 

Action  by  David  L.  Singer  against  Isadore  Garlick.  From  an  order 
denying  a  motion  to  stay  proceedings  until  the  costs  of  a  former  action 
between  the  parties,  are  paid,  defendant  appeals.  Reversed,  and  mo- 
tion granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN. CLARKE,  and  HOUGHTON,  JJ. 
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Louis  Cohn,  for  appellant. 
Julius  Blumofe,  tor  respondent 

McLaughlin,  J.  This  appeal  is  from  an  order  denying  a  mo- 
tion to  stay  proceedings  in  the  action  until  the  costs  in  a  prior  action 
brought  upon  the  same  cause  of  action  were  paid.  The  plaintiff,  <mi 
the  14th  of  April,  1905,  brought  an  action  in  the  County  Court  of 
Kings  county.  Issue  was  joined  therein,  and  the  action  thereafter 
came  on  for  trial,  which  resulted  in  a  dismissal  of  the  complaint,  with 
$107.33  costs  and  disbursements.  Copy  of  the  judgment,  -with  notice 
of  entry,  was  duly  served  upon  plaintiff's  attorney.  No  appeal  was 
taken  from  the  judgment  Subsequently  the  plaintiff  brought  this 
action  in  the  Supreme  Court,  the  venue  being  laid  in  the  county  of 
New  York,  to  recover  upon  the  same  cause  of  action.  A  motion  was 
thereupon  made  to  stay  the  prosecution  of  this  action  until  the  costs 
of  tlie  former  action  were  paid.  TKe  motion  was  denied,  and  the 
defendant  appeals. 

The  fact  is  uncontradicted  that  this  action  is  brought  to  recover 
tipon  the  same  cause  of  action  upon  which  a  recovery  was  sought  in 
the  former  action,  in  which  the  plaintiff  was  unsuccessful,  and  in  which 
costs  were  awarded  to  the  defendant,  and  that  such  costs  have  not 
been  paid.  It  has  many  times  been  held  that  where  a  plaintiff  is  un- 
successful in  an  action,  and  costs  are  therein  awarded  to  the  defend- 
ant, another  action  to  recover  upon  the  same  cause  of  action  cannot 
be  maintained  until  the  costs  are  paid.  Ingrosso  v.  Baltimore  & 
Ohio  R.  R,  Co.,  105  App.  Div.  494,  94  N.  Y.  Supp.  177 ;  Wilner  v. 
Independent  Order  Ahawas  Israel  (decided  at  the  November  term, 
and  not  yet  officially  reported)  107  N.  Y.  Supp.  497;  Bigelow  v. 
Drummond,  109  App.  Div.  132,  95  N.  Y.  Supp.  1027;  Muratore  v. 
Pirkl,  109  App.  Div.  146,  95  N.  Y.  Supp.  855, 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 


SMBTANKA  v.  NEW  YORK  CJENT.  &  H,  R,  R.  CO. 
<Snpreme  Ckmrt,  Appellate  Division,  First  Department    January  10,  1908.) 

1.  Railboads— Opibation— INJUBIES  TO  IiiCBNSBES— Cabe  as  to  Licxnbeeb. 

Defendaoft's  railroad  tracks  ran  at  the  foot  of  a  cliff,  and  a  number  of 
people  living  on  the  face  of  the  cliff  made  a  practice  of  crossing  the  tracks 
midway  between  two  highways  at>ont  600  feet  apart,  at  which  there  were 
flagmen.  A  fence  on  the  side  of  the  tradK  opposite  the  cliff  had  become 
dilapidated,  and  had  been  rebuilt  with  openings  at  Intervals  to  permit 
persons  to  pass  through.  Held,  that  those  living  on  the  cliff  were  mer^y 
licensees  to  cross  the  tracks,  and  did  not  constitute  the  crossing  such  a 
public  thoroughfare  as  to  require  defendant  to  sound  a  warning  at  that 
point 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  toL  41,  Railroads,  H  122S- 
1237,  1261.] 
2l  Saicb— Oohtbibutobt  Nboliobkcx  of  Pebsorb  Ihjubed. 

In  an  action  against  a  railroad  company  for  death  of  plalntifF's  intestate, 
a  finding  that  decedent  was  not  guilty  at  contributory  negligence  held 
against  the  weight  of  evidence. 

[Ed.  Note.— For  cases  In  point  see  Coit  Dig.  roL  41,  Railroads,  i  I860.] 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  Smetanka,  administrator,  against  the  New  Yoric 
Central  &  Hudson  River  Railroad  Company.  Fr(Mn  a  judgment  for 
plaintiff  and  an  order  denying  motion  to  set  it  aside,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Robert  A.  Kutschbock,  for  aj^ellant 
Ira  B.  Wheeler,  for  respondent 

HOUGHTON,  J.  Plaintiff's  intestate  was  killed  by  a  train  while 
he  was  attempting  to  cross  the  defendant's  track  on  foot.  The  acci- 
dent did  not  occur  at  a  highway  crossing,  but  midway  between  two 
highway  crossings,  about  600  feet  apart,  at  each  of  wnich  defendant 
maintained  a  flagman.  The  defendant's  two-track  railroad  runs  north- 
erly and  southerly  at  this  point,  and  on  the  easterly  side  between  these 
highways  is  a  high  cliff,  scattered  on  the  face  of  which  are  10  houses, 
the  inhabitants  of  which,  instead  of  going  to  either  highway,  have 
been  in  the  habit  of  climbing  down  the  cliff  and  crossing  the  tracks  at 
places  between  the  streets.  On  the  west  of  the  tracks  there  is  a  high- 
way, and  between  them  and  the  highway  defendant  has  maintained  a 
fence.  Some  five  or  six  years  ago  fie  fence,  being  dilapidated,  was  re- 
built, and  an  opening  between  posts  in  three  places  was  left,  tiirough 
whidi  foot  passengers  might  pass  by  stepping  over  the  lower  board. 
The  record  does  not  disclose  whether  these  openings  were  left  by  de- 
fendant's carpenters  when  the  fence  was  built  or  made  shortly  fliere- 
after,  but  they  have  existed  since  the  new  fence  was  erected.  Plaintiff 
lived  on  the  diff,  and  the  deceased  boarded  with  him,  and  both  worked 
in  a  foundry  which  was  west  of  defendant's  railroad  tracks  and  up  the 
parallel  highway.  The  accident  happened  about  6  o'clock  in  the  after- 
noon on  the  29th  of  March,  and  hence  in  daylight  Plaintiff  and  the 
deceased  were  coming  irom  work  at  the  foundry,  and  passed  the  first 
highway  and  came  to  the  middle  opening  in  the  fence,  and  plaintiff 
testifies  that  the  deceased,  who  was  just  ahead  of  him,  looked  both 
ways  before  stepping  through  the  opening,  and  waited  for  a  train  to 
pass  on  the  near  track,  and  then  crossed  that  track,  and  was  hit  by 
one  coming  from  an  opposite  direction  and  killed.  The  train  which 
first  passed  left  steam  and  smoke  which  enveloped  the  deceased,  and 
this  is  given  as  an  excuse  why  he  did  not  observe  the  train  which  hit 
him,  and  which  except  for  the  smoke  could  have  been  seen  as  it  ap- 
proached from  400  to  600  feet  The  theory  of  the  plaintiff  upon  the 
trial  which  resulted  in  a  verdict  in  his  favor  was  that  the  defendant 
had  permitted  pedestrians  to  cross  the  tracks  at  this  place  for  so  long 
a  time  that  it  amounted  to  a  license  and  permission  so  to  do;  and 
hence  that  a  duty  was  imposed  upon  defendant  in  respect  to  sudi  per- 
sons to  exercise  care  in  the  movement  of  its  trains  at  that  p<Mnt,  and 
that  the  deceased  was  shown  to  have  used  due  care  because  he  lodced 
and  listened  and  waited  for  one  train  to  pass  before  attempting  to 
cross.  "The  plaintiff  predicates  defendant's  negligence  upfm  proof  that 
no  whistle  was  sounded  or  bell  rung; 
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We  are  of  the  opinion  that  the  crossing  was  not  such  a  one  as 
made  it  the  duty  of  the  defendant  to  give  any  warning  of  the  aj^roach 
of  trains.  The  crossing  place  was  used  only  by  those  persons  who 
dwelt  upon  the  cliff,  which  was  diiHcult  of  ascent,  and  necessarily 
could  not  be  used  as  a  general  route  of  travel.  It  was  not,  therefore,  a 
public  thoroughfare  for  a  considerable  number  of  people,  but  only  a 
way  used  for  convenience  by  the  comparatively  few  persons  living 
upon  the  cliff.  There  was  a  street  on  each  side  of  them,  and  no  house 
was  more  than  300  feet  from  one  or  the  other  of  the  streets,  and  ac- 
cess could  be  had  in  going  around  at  a  proper  crossing  by  walking  a 
slightly  greater  distance  and  taking  a  few  moments  more  of  time. 
The  case  is  not  governed  by  the  decisions  of  Barry  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  92  N.  Y.  289,  44  Am.  Rep.  377,  and  Byrne  v.  Same,  104 
N.  Y.  362,  10  N.  E.  639,  68  Am.  Rep.  612,  and  De  Boer  v.  Brooklyn 
Wharf  Co.,  61  App.  Div.  289,  64  N.  Y.  Supp.  926,  in  each  of  whidi 
cases  there  was  dispute  either  as  to  whether  tfie  crossing  was  a  public 
highway,  or  whether  it  had  been  used  by  the  general  public  for  a  long 
period  of  time.  Nor  is  it  controlled  by  the  peculiar  features  existing 
in  Swift  V.  Staten  Island  Rapid  Transit  R.  R.  Co.,  125  N.  Y.  645,  25 
N.  E.  378,  if,  indeed,  the  rule  laid  down  in  that  case  can  still  be  deemed 
to  be  the  law  in  view  of  the  recent  decision  of  the  Court  of  Appeals  in 
Keller  v.  Erie  R.  R.  Co.,  183  N.  Y.  67,  76  N.  E.  965.  The  rule  enun- 
ciated in  Sutton  v.  N.  Y.  C.  &  H,  R.  R.  Co.,  66  N.  Y.  243,  is  more 
applicable  to  the  situation  disclosed.  In  that  case  it  was  held  that,  al- 
though a  railroad  company  by  permitting  people  repeatedly  to  cross  its 
tracks  at  a  point  where  there  is  no  public  rig^t  of  passage  has  given  an 
implied  license  so  to  do,  it  owes  no  duty  of  active  vigilance  to  those 
crossing  to  guard  them  from  accident.  It  is  manifest  that  this  rule  is 
the  only  practical  and  reascmable  one  to  apply  to  the  great  track  line 
raUroads  at  least,  where  scores  of  trains  are  operated  daily  and  neces- 
sarily at  a  high  rate  of  speed. 

It  is  true  that  the  defendant  either  made  or  permitted  to  exist  the 
openings  in  the  fence,  but  its  reasonable  answer  to  this  is  that  from 
experience  the  fence  would  be  torn  down  by  the  few  people  who  desired 
to  cross,  and  hence  it  was  better  to  leave  openingfs.  Even  this  act  of 
the  defendant  did  not  make  the  footpath  a  public  crossing,  and  impose 
upon  it  the  active  duty  of  being  on  the  lookout  for  pedestrians,  such 
as  exists  respecting  a  public  highway.  There  is  no  daim  that  the  de- 
fendant wantonly  injured  the  deceased,  or  failed  to  do  what  it  ought 
when  its  engineer  observed  his  peril.  Nor  was  the  train  going  at  a 
reckless  rate  of  speed,  for  it  had  only  got  under  way  after  stopping  at 
the  Spuyten  Duyvil  Station.  But,  if  it  be  said  that  there  was  some 
duty  of  care  which  the  defendant  omitted,  still  we  think  the  deceased 
was  not  shown  free  from  contributory  negligence.  Smoke  and  steam 
had  settled  down  upon  him  after  tne  first  train  passed.  Notwith- 
standing this  obstruction  to  his  vision,  he  proceeded  to  cross  the  tracks. 
Under  such  condition,  it  was  his  duty  to  wait  until  the  smoke  had 
disappeared.  Heaney  v.  L.  I.  R.  R.  Co.,  112  N.  Y.  122, 19  N.  E.  422 ; 
Keller  v.  Erie  R.  R.  Co.,  183  N.  Y.  67,  75  N.  E.  965.  It  is  no  answer 
to  say  that  he  was  only  16  years  of  age,  and  unfamiliar  with  the  op- 
eration of  railroads.    He  had  been  living  with  the  plaintiff  for  two 
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weeks  and  had  crossed  and  recrossed  the  tracks,  and  must  have  ob- 
served that  trains  passed  and  repassed  frequently.  Had  he  waited 
until  the  smoke  cleared,  he  could  have  seen  the  approaching  train  for 
several  hundred  feet.  That  he  did  not  wait  until  the  smoke  cleared  is 
conclusively  established  by  the  testimony  of  plaintiff's  witnesses,  who 
observed  him  from  the  diif  as  he  came  through  the  opening  in  the 
fence.  They  saw  him  then,  but,  by  reason  of  the  smoke,  could  not  see 
him  as  he  proceeded  to  cross.  Notwithstanding  his  age  and  inexperi- 
ence, it  is  shown  that  he  did  appreciate  the  danger  from  passing  trains, 
because  it  was  proved  that  he  looked  both  ways  when  he  came  to  the 
fence,  and  waited  for  the  first  train  to  pass.  Even  if  it  be  said  that 
under  the  circumstances  the  decedent  was  not  guilty  of  contributory 
negligence  as  matter  of  law,  still  the  finding  of  the  jury  that  he  was 
free  from  negligence  is  against  the  weight  of  evidence,  and  cannot  be 
upheld. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


CONN  y.  GHAMBBRS. 
<Snpreme  Court,  Appellate  DItIbIoii,  First  D^mrtmoit.    January  10,  190&) 

1.  Faotobs— Who  akb  Faciobs. 

Plaintiff,  a  musical  instrument  mannfactnrer,  agreed  to  appoint  defend- 
ant blB  excluBlve  agent  In  New  York,  and  to  advance  necessary  funds  to 
pay  rents  for  the  first  six  months,  to  be  repaid  wltUn  three  months  from 
the  date  of  the  advance,  and  to  consign  on  sale  to  defoidant  the  stock 
necessary  to  equip  the  agency.  Defendant  agreed  to  rent,  at  his  own  ex- 
pense, a  suitable  apartment,  employ  necessary  assistance,  devote  bis  time 
to  the  sale  of  plaintiff's  wares,  and  to  pay  plaintiff  certain  percentages  of 
the  advertised  price  of  the  merchandise.  Defendant  also  agreed  to  make 
monthly  settlements  and  ranit  for  all  balances  dne  plaintiff,  to  keep  np 
the  stock  of  instruments,  etc.,  by  reordering  as  fast  as  sold  and  to  pay 
monthly  for  such  instruments  and  music  so  reordered,  and  fbr  all  other 
instruments  and  music  at  the  rate  specified.  Beld,  that  the  contract  was 
for  the  sale  of  goods  on  credit,  and  did  not  create  a  fiduciary  relatlotn  be- 
tween the  parties. 

[Ed.  Note^-For  cases  In  point,  see  Cent  Dig.  toL  23,  Factors,  |  1.] 

a.  Same. 

Sucb  constmcUon  was  not  changed  by  a  subsequent  writing  by  which 
defendant  acknowledged  bis  indebtedness  to  plaintiff  in  payment  for  musi- 
cal instruments,  etc.,  which  he  promised  to  pay  in  specified  monthly  install- 
ments, and  authorizing  plaintiff,  in  case  of  failure,  to  Institute  such  legal 
proceedings  against  him  as  the  circumstances  might  warrant 

[Ed.  Note. — For  cases  In  point  see  Crat  Dig.  vol.  23,  Factors,  |  1.] 

Patterson,  P.  J.,  and  Scott  X,  dlssmting.    ■ 

Appeal  from  Trial  Term. 

Action  by  Charles  G.  Conn  against  William  P.  Chambers.  From  a 
Judgment  on  a  directed  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed and  remanded. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 
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Louis  Steckler  (Nelson  L.  Keech,  of  counsel),  for  appellant 
Henry  J.  McCormick,  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  the  defendant  was  the 
agent  of  the  plaintiff  for  the  sale  at  the  city  of  New  York  of  divers 
musical  instruments,  accessories,  and  sheet  music  consigned  and  deliv- 
ered to  him  by  the  plaintiff  for  sale,  and  as  such  agent  acted  in  a  fidu- 
ciary capacity  and  had  and  received  the  money  proceeds  of  said  prop- 
erty; that  between  certain  dates  the  plaintiff  consigned  and  delivered 
to  the  defendant  as  his  certain  agent  and  bailee  for  sale  divers  goods 
which  it  was  the  duty  of  said  agent  to  sell  at  agreed  prices,  and,  after 
deducting  his  certain  commissions  on  such  sales,  to  pay  over  to  the 
plaintiff  the  proceeds  thereof;  that  the  defendant,  as  tiie  agent  and 
bailee  of  the  plaintiff,  did  sell  to  divers  persons  said  goods,  and  did 
receive  therefor  moneys,  the  property  of  the  plaintiff,  and,  after  deduct- 
ing all  commissions,  had  in  his  possession  $2,865.09  money  and  prop- 
erty of  the  plaintiff,  which  it  was  the  defendant's  duty  to  pay  over 
to  him;  that  the  plaintiff  has  frequently  demanded  said  sum,  but  the 
said  defendant,  contrary  to  his  duty  as  agent  and  bailee,  has  neglected 
and  refused  such  demands,  and  wrongfully,  unlawfully,  and  fraudu- 
lently converted  and  appropriated  to  his  own  use  the  money  and 
property  of  this  plaintiff,  no  part  of  which  has  been  paid.  The  answer 
admitted  that  the  defendant  sold  divers  musical  instruments,  acces- 
sories, and  sheet  music  for  and  on  behalf  of  the  plaintiff,  and  that  the 
defendant  received  of  the  plaintiff  divers  goods,  but  denies  the  alle- 
gations of  the  complaint  alleging  that  he  acted  in  a  fiduciary  capacity, 
and  that  it  was  his  duty,  after  deducting  his  certain  commissions  on 
such  sales,  to  pay  over  to  the  plaintiff  the  proceeds  thereof,  or  that 
he  had  received  any  sums  of  money  for  the  sale  of  goods  as  the  prop- 
erty of  the  plaintiff,  or  that  he  had  fraudulently  converted  and  appro- 
priated any  money  or  property  of  the  plaintiff.  At  the  time  of  the 
commencement  of  the  action  an  order  of  arrest  was  issued.  The  de- 
fendant was  arrested  and  held  in  bail. 

The  defendant  executed  a  paper  which  was  as  follows : 

"I  hereby  acknowledge  my  Indebtedness  to  Charles  G.  Conn  of  Elkhart,  In- 
diana, In  the  snm  of  $2,865.09  In  payment  of  musical  instruments,  musical 
merchandise  and  music  consigned  to  me  on  sale,  and  the  amotint  above  Is  now 
due  from  me  to  Charles  O.  Conn,  and  I  promise  to  pay  to  the  said  Charles 
G.  Conn  $50  on  the  10th  of  February,  1902,  and  $50  on  the  10th  of  each  and 
every  month  thereafter  until  the  amount  Is  paid  In  full,  and  In  the  event  of 
my  failure  to  make  any  payment  as  stipulated,  the  said  Charles  G.  Conn  shall 
have  the  right  to  instltnte  legal  proceedings  against  me,  as  the  drcumstances 
may  warrant" 

The  court  denied  a  motion  to  dismiss  the  complaint,  denied  a  motion 
to  go  to  the  jury  upon  the  question  whether  or  not  the  complaint  and 
the  evidence  presented  was  sufficient  to  say  whether  or  not  there  was 
a  conversion,  and  upon  motion  of  the  plaintiff  directed  a  verdict  for 
$3,522.26.  From  the  judgment  thereon  entered,  and  the  order  deny- 
inga  motion  for  a  new  trial,  this  appeal  is  taken. 

The  question  submitted  is  whether  the  cause  of.  action  stated  in  the 
complaint,  conversion,  was  sustained.  The  complaint  alleges,  and  the 
respondent  maintains,  that  the  goods  were  sent  by  the  plaintiff  to  the 
10TN.T.8.— 62 
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defendant  and  received  by  him  as  the  agent  of  the  plaintiff  to  sell  for 
the  plaintiff,  the  proceeds  thereof  to  be  forwarded  to  the  plaintiff  after 
the  deduction  of  the  defendant's  commissions,  and  that  thus  a  fiduciary 
relation  was  established  between  the  plaintiff  and  the  defendant,  and 
that,  by  his  failure  to  pay  over  the  amount  received  by  him  for  the 
goods  so  received  and  sold,  he  converted  said  amounts  to  his  own  use, 
and  that  the  judgment  was  proper. 

The  determination  of  this  question  is  not  to  be  settled  by  the  alle- 
gations of  the  complaint,  but  by  the  proof  of  the  relations  between 
the  parties  as  set  forth  in  the  written  contract  in  evidence  in  the  case. 
This  agreement  bep^n,  by  its  terms,  on  the  15th  of  December,  1900, 
and  was  for  a  period  of  five  years.  The  plaintiff  agreed  to  appoint 
the  defendant  the  exclusive  agent  in  Greater  New  York  for  the  sale 
of  the  musical  instruments  manufactured  and  music  published  by  the 
plaintiff,  and  agreed  to  advance  to  the  defendant,  if  so  required  by 
him,  the  necessary  funds  to  pay  the  rent  for  the  apartment  occupied 
by  said  agency  during  the  first  six  months  of  the  period  described  in 
the  agreement,  said  amount  advanced  to  be  paid  back  within  three 
months  from  the  date  of  the  advance,  and  agreed  to  consign  on  sale 
to  the  defendant  a  stock  of  sample  musical  instruments  and  music  of 
such  an  extent  as  the  defendant  might  deem  necessary  to  properly 
establish  and  equip  said  agency.  The  defendant  agreed  to  rent,  at 
his  own  expense,  a  suitable  apartment  adequate  to  the  needs  of  said 
agency,  and  to  employ,  at  his  own  expense,  such  assistance  as  he  might 
deem  necessary  for  the  successful  conduct  of  the  agency,  and  to  devote 
his  time  and  best  efforts  for  its  success  and  to  the  sale  of  said  musical 
instruments  manufactured  and  music  published  by  plaintiff.  The  con- 
tract further  provided: 

"And  the  Bald  Ohambers  agrees  to  pay  to  said  Conn  at  bis  office  In  Blkhart 
Indiana,  for  all  mnslcal  Instraments  supplied  by  said  Oonn  75  per  cent,  of 
tbe  advertUied  price  and  for  the  band  and  orchestra  and  solo  muidc  40  per  cent 
of  the  advertised  price,  and  for  the  vocal  and  piano  moBic  25  per  cenL  of  the 
advertised  price.  The  said  Chambers  fnrthor  agrees  that  monthly  settle- 
ments of  all  acconnts  with  the  said  Coon  in  accordance  with  the  agreement 
shall  be  made  and  payments  promptly  remitted  for  all  balances  due  the  said 
Conn  in  sndi  a  manner  as  the  said  Conn  may  hereinafter  direct  And  the 
said  Chambers  agrees  to  ke^  the  aforesaid  sto<±  of  musical  instnunents  and 
music  consigned  by  the  said  Conn  to  the  said  Chambers  on  sale  complete  by 
reordering  as  fast  as  sold  or  disposed  of,  and  to  pay  monthly  for  such  in- 
struments and  music  so  reordered  and  for  all  other  instmments  and  music  at 
the  rate  of  discount  from  advertised  prices  as  aforesaid." 

This  paper  does  not  support  the  interpretation  put  upon  it  by  the 
allegations  of  the  complaint.  The  relation  created  by  it  between  the 
plaintiff  and  the  defendant  was  not  fiduciary.  No  obligation  was 
placed  upon  the  defendant  to  transmit  the  moneys  received  by  hinr 
for  tilt  sale  of  musical  instruments  which  he  received  from  tiie  plain 
tiff,  and  no  trust  for  the  plaintiff's  benefit  was  impressed  upon  such 
moneys  in  the  defendant's  hands.  It  will  be  noted  that  there  is  no 
provision  in  this  contract  for  the  payments  of  any  conunissions  to 
the  defendant,  or  the  deduction  by  him  of  any  commissions  from  the 
amounts  so  received  by  him.  There  are  no  provisions  in  any  way 
controlling  the  prices  at  which  he  is  to  sell  the  goods  consigned  to  him. 
He  may  sell  them  at  any  price  he  pleases,  either  in  advance  of  the 
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price  listed  or  in  advance  of  the  percentage  thereon  which  he  has 
agfreed  to  pay  to  the  plaintiff,  or  at  a  price  below  said  amount.  There 
is  no  provision  for  the  retention  or  the  transmissal  of  any  of  the  pro- 
ceeds of  the  sale  of  said  goods.  It  seems  to  me  clear  that  what  was 
intended  to  be,  and  was,  created  by  this  paper,  was  an  exclusive  right 
in  the  defendant  to  sell  the  plaintiff's  goods  in  the  territory  of  Greater 
New  York;  but  that  he  did  not  receive  said  goods  as  tiie  bailee  of 
the  plaintiff,  but  that  the  plaintiff  sold  them  to  him  upon  a  monthly 
credit.  The  defendant  agreed  to  pay,  by  the  language  of  the  con- 
tract, to  the  plaintiff  for  the  gfoods  supplied  by  the  plaintiff  at  certain 
agreed  upon  percentages  of  the  advertised  price  of  certain  lines  of 
goods,  and  agreed  to  make  monthly  settlements  and  promptly  remit 
payments  for  all  balances  due.  What  was  he  to  remit?  The  moneys 
received  by  him  upon  the  sale  of  these  goods  to  his  customers  after 
deducting  a  commission  therefrom?  If  so,  the  fiduciary  relation 
would  be  established,  and  the  complaint  sustained.  It  is  not  so  pro- 
vided. He  was  to  remit  payments  of  the  amount  due,  to  wit,  due 
from  him  to  the  plaintiff  of  fixed  percentages  of  the  list  price  of  the 
goods  which  he  bought  from  him,  and  these  goods  could  be  sold  by 
him  at  any  price  he  pleasedj  and  no  deductions  were  provided  for  by 
way  of  commissions. 

The  next  clause  throws  an  especially  strong  light  upon  the  purpose 
and  the  intent  of  this  contract.  Inasmuch  as  the  plaintiff  had  agreed, 
to  ^ve  the  defendant -the  exclusive  right  to  sell  its  products  in  the 
designated  territory,  it  was  important  to  the  plaintiff  that  the  stock 
of  goods  should  be  kept  up.     And  so  the  contract  provided : 

"And  the  said  Chambers  agrees  to  keep  the  aforesaid  stock  *  *  *  com- 
plete by  reordering  as  fast  as  sold  or  disposed  of,  and  to  pay  monthly  for  such- 
Instrnmenta  and  music  so  reordered  and  for  all  other  Instruments  and  niusic 
at  the  rate  of  discount  from  advertised  prices  as  aforesaid." 

That  is,  he  was  to  pay  monthly  for  the  instruments  and  music  order- 
ed, whether  sold  by  him  or  not 

It  is  impossible  to  interpret  that  paragraph  other  than  as  an  agree- 
ment of  purchase  and  sale  upon  a  montibly  credit.  The  facts  support 
an  action  to  recover  for  a  debt  due  for  goods  sold  and  delivered,  and 
not  an  action  in  conversion.  Nor  does  the  written  acknowledgment 
of  indebtedness  -affect  this  conclusion,  for  tliat  is  all  that  the  paper 
quoted  supra  is. 

It  follows,  therefore,  that  the  cause  of  action  alleged  not  ha.\'mg 
been  proved,  the  complaint  should  have  been  dismissed.  The  judg- 
ment and  order  appealed  from  should  be  reversed,  and  a  new  trwil 
ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  concur, 
except  PATTERSON,  P.  J.,  and  SCOTT,  J.,  who  dissent 


SUNDBKLIN  v.  SUNDEKLIN. 

(Supreme  Court,  Appellate  Division,  First  Departmoit    January  10,  1908.) 

HuBBAitn  AND  Wife — Skpakatiok  Aqbeeuents— Hequisitks  and  Vauditt. 
While  a  valid  separation  agreement  between  husband  and  wife  througli 
the  medium  of  a  trustee  may  be  made,  though  the  parties  have  not  actual* 
ly  separated,  if  they  Immediately  separate,  or  may  be  made  without  the  !»- 
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terventloii  of  a  trustee  if  the  parties  have  actually  separated  when  tbe 
agreement  Is  executed,  such  an  agreement  made  without  tbe  luterrentlim 
of  a  trustee  while  tbe  parties  are  living  together,  and  providing  that  tbey 
shall  thereafter  live  apart,  Is  void. 

[Ed.  Note. — ^For  cases  hi  point,  see  Cent  Dig.  voL  26,  Huta>and  and 
Wlfe^  f  1046.] 

Appeal  from  Trial  Term. 

Action  by  Julia  S.  Sunderlin  against  I^ewis  Sunderlin.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  LAM- 
BERT, HOUGHTON,  and  SCOTT,  JJ. 

Horace  McGuire,  for  appellant. 
May  &  Jacobson,  for  respondent 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  entered  upon 
the  direction  of  a  verdict  in  favor  of  plaintiff.  The  action  is  to  recov- 
er a  sum  claimed  to  be  due  under  a  separate  agreement  made  by  the 
parties,  who  are  husband  and  wife.  They  married  on  October  27, 
1896,  and  on  August  26,  1897,  entered  intQ  an  agreement  for  a  separa- 
tion. This  agreement  is  made  between  the  parties  without  the  inter- 
vention of  a  trustee,  and  recites  that  differences  had  arisen  between 
them,  that  the  parties  had  s^arated  and  mutually  agreed  thereafter 
to  live  separate  and  apart.  The  defendant  thereupon  agreed  to  con- 
tinue to  pay,  for  some  time,  the  rent  of  the  house  in  which  the  parties 
had  lived,  and  during  that  time  that  the  wife  should  have  the  use  and 
enjoyment  of  the  house  and  the  furniture  therein.  After  the  expira- 
tion of  the  lease  of  the  house,  the  husband  agreed  to  allow  and  pay 
his  wife  the  sum  of  $100  monthly.  Although  the  agreement  recites 
that  the  parties  have  separated,  the  fact  is  Siat  they  were  living  to- 
gether as  man  ahd  wife  when  the  agreement  was  made.  The  next 
day  they  did  separate,  and  have  since  lived  apart.  The  defendant 
complied  with  the  terms  of  the  agfreement,  and  paid  plaintiff  the  agreed 
monthly  allowance  until  May,  1905.  In  August,  1905,  the  plaintifl 
commenced  an  action  for  a  separation  and  applied  for  alimony  and 
counsel  fee,  basing  her  motion  upon  an  affidavit  in  which  she  alleged 
that,  when  the  separation  agreement  was  made,  she  jind  her  husband 
were  living  together,  and  hence,  as  she  was  then  advised,  the  agree- 
ment was  void.  She  was  awarded  $7  per  week  alimony  and  $75 
counsel  fee.  The  action  has  never  been  brought  to  trial.  The  defend- 
ant paid  the  counsel  fee,  and  has  regularly  paid  the  alimony.  The 
present  action  is  for  the  monthly  allowance  of  $100  per  month  from 
June  1,  1905,  less  the  amount  which  has  been  paid  as  alimony. 

The  case  thus  presented  is  not  to  be  distinguished  from  Poillon  v. 
Poillon,  49  App.  Div.  341,  63  N.  Y.  Supp.  301.  In  that  case,  as  in 
the  present,  the  parties  were  living  together  when  the  separation  agree- 
ment was  made.  It  was  recited  that  insurmountable  differences  had 
arisen  between  the  parties  which  rendered  it  impossible  for  them  to 
live  together.  It  was  further  recited  that  they  had  mutually  con- 
sented and  agreed  to  live  separate  and  apart,  and  the  agreement  was 
made  between  the  parties  directly  without  the  intervention  of  a  trustee. 
It  was  held  by  this  court  that  the  agreement  was  invalid  and  absolutely 
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void,  and  that  there  could  be  no  recovery  under  it,  as  it  appeared  to 
be  an  essential  part  of  the  agreement  that  the  parties  should  thereafter 
separate  and  live  apart.  To  the  same  effect  is  Whitney  v.  Whitney, 
4  App.  Div,  697,  36  N.  Y.  Supp.  891,  39  N.  Y.  Supp.  1136.  In  Clark 
V.  Fosdick,  118  N.  Y.  7,  22  N.  E.  1111,  6  L.  R.  A.  132,  16  Am.  St. 
Rep.  733,  upon  which  the  court  below  relied,  the  agreement  had  been 
made  with  a  trustee,  who  on  his  part  agreed  to  indemnify  the  husband 
against  any  charge,  other  than  the  a^jreed  allowance  for  the  support 
of  his  wife  and  children,  and  the  action  was  brought  by  the  trustee. 
In  Eflray  v.  Effray,  110  App.  Div.  645,  97  N.  Y.  Supp.  286,  a  separa- 
tion agreement  was  upheld  where  it  appeared  that  when  it  was  made 
the  parties  were  already  living  apart,  and  an  action  for  a  legal  sep- 
aration had  been  begun.  The  contract  did  not,  therefore,  change  the 
existing  relations  of  the  parties.  It  was  expressly  said,  however, 
that  if  the  parties  had  been  living  together  when  the  agreement  was 
made,  and  it  had  contemplated  and  provided  for  a  future  separation, 
it  would  have  been  invalid.  In  Reardon  v.  Woemer,  111  App.  Div. 
259,  97  N.  Y.  Supp.  747,  wherein  a  separation  was  upheld,  the  par- 
ties had  already  separated  when  the  agreement  was  made,  and  there 
was  a  trustee  who  undertook  to  indemnify  the  husband.  The  case  of 
Clark  V.  Fosdick,  supra,  appears  to  be  authority  for  the  proposition 
that  a  valid  separation  agreement  through  the  medium  of  a  trustee 
may  be  made  although  the  parties  have  not  actually  separated,  if  they 
immediately  separate  and  live  apart.  Effray  v.  Effray,  supra,  is  au- 
thority for  the  proposition  that  such  an  agp'eement  may  be  validly 
made  between  a  husband  and  wife  without  the  intervention  of  a  trus- 
tee, if  the  parties  have  actually  separated  and  are  living  apart  when 
the  agreement  is  entered  into.  But  we  have  been  referred  to  no  case 
of  authority  in  which  such  an  agreement  without  the  intervention  of  a 
trustee  has  been  upheld  if  the  husband  and  wife  are  actually  living 
together  when  the  agreement  is  made,  and  it  is  a  part  of  the  agreement 
that  they  shall  thereafter  change  the  relative  status,  and  live  separate 
and  apart.    That  is  the  case  made  by  the  present  record. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


ERIE  ft  J.  R.  CO.  y.  BROWN  et  al. 

(Supreme  CSonrt,  Special  Tenn,  Orange  County.    December  23,  1907.) 

BUiNXNT  DouAiN— Pboobedinos— JTTDOUEnT— Entbt— Ris^bee'b  Repobt. 

Code  Civ.  Proc.  f  8367,  prorldes  that  In  condemnation  proceedings  the 
court  may  order  the  same  referred  to  a  referee  to  bear  and  determine,  on 
which  trial  tbe  court  or  referee  shall  file  a  dedsion  according  to  the  pro- 
Tialons  of  the  act  as  to  decisions  upon  the  trial  of  Issnes  of  fact  by  the 
oonrt  or  referee.  Section  3369  provides  that  Judgment  sball  be  entered 
parsnant  to  the  direction  of  the  court  or  referee  in  the  decision  filed. 
Held,  that  a  referee,  to  whom  a  proceeding  to  condemn  land  was  referred, 
had  authority,  on  dismissing  tbe  petition,  to  direct  Judgment  of  dismissal, 
and  that  tlie  cleric,  on  the  filing  of  such  order,  properly  altered  Judgment. 
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Condemnation  proceedings  by  the  Erie  &  Jersey  Railroad  Ccwnpany 
against  Walter  H.  Brown  and  others.  A  judgment  for  defendants  was 
entered  on  a  referee's  report,  whereupon  defendants  moved  to  vacate 
the  same.    Motion  denied. 

Bacon  &  Merritt,  for  plaintiff. 
Geo.  R.  Brewster,  for  defendants. 

TOMPKINS,  J.  The  plaintiff  made  petition  to  this  court  at  Spedal 
Term  to  acquire  by  condemnation  lands  owned  by  the  defendants.  An 
answer  was  interposed,  and  an  order  made  appointing  a  referee  to  hear 
and  determine  the  issues.  The  report  of  the  referee  finds  that  upon 
the  petitioner's  evidence  the  proceeding  was  prematurely  brought,  cer- 
tain notices  required  by  the  statute  not  having  been  served,  and  di- 
rects judgment  against  the  plaintiff,  dismissing  the  petition,  with  costs ; 
and  the  referee  concludes  his  report  as  follows :  "And  I  do  order  judg- 
ment to  be  entered  accordingly."  After  the  filing  of  the  referee's  re- 
port the  cleric  entered  judgment  in  accordance  therewith,  and  this 
motion  is  made  by  the  defendants  to  vacate  said  judgment,  on  the 
ground  that  the  clerk  had  no  power  to  enter  judgment  on  the  report 
of  the  referee  without  direction  tw  the  court. 

Section  3367  of  the  Code  of  Civil  Procedure  provides  that  in  con- 
demnation proceedings: 

"The  court  shall  try  any  lasne  raised  by  the  petition  and  answer  at  such 
time  and  place  as  It  may  direct,  or  it  may  order  the  same  to  be  ref»red  to  a 
referee  to  hear  and  determine,  and  upon  such  trial  the  court  or  referee  shall 
file  a  decision  In  writing,  or  deliver  the  same  to  the  attorney  fOr  the  pieyalling 
par^,  within  twenty  days  after  the  final  submission  of  the  proofs  and  allega- 
tions of  the  parties,  and  the  provisions  of  this  act  relating  to  the  form  and  con- 
tents of  decisions  upon  the  trial  of  Issues  of  fiict  by  the  court  or  a  referee, 
and  to  making  and  filing  exceptions  thereto,  •  *  •  and  to  the  powers  «tf 
the  court  and  referee  up<Mi  such  trial,  shall  be  applicable  to  a  trial  and  de- 
cision under  this  title." 

It  seems  from  this  section  to  have  been  the  intention  of  the  Legis- 
lature to  confer  upon  a  referee  appointed  under  the  condemnation  Uiw 
the  same  power  to  hear  and  determine  and  direct  judgment  that  a  ref- 
eree has  who  is  appointed  to  hear  and  determine  the  issues  in  an  ac- 
tion ;  and  section  3369  provides  that : 

"Judgment  shall  be  entered  pursuant  to  the  direction  of  the  court  or  referee 
in  the  decision  filed." 

Here  the  referee  made  and  filed  his  decision,  in  which  he  directs 
judgment  against  the  plaintiff,  dismissing  the  petition,  with  costs. 
The  derk,  then,  clearly  had  power,  and  it  was  his  duty  under  tiie  pro- 
vision of  section  3369,  above  quoted,  to  enter  judgment  in  accordance 
therewith.  While  it  is  true  that  it  was  held  in  Potter  v.  Durfee,  44 
Hun,  197,  that  no  judgment  should  be  entered  in  a  specisd  proceeding 
witiiout  the  direction  of  the  court,  yet  that  was  a  proceeding  by  peti- 
tion against  an  assignee  for  the  benefit  of  creditors  to  have  determined 
the  petitioner's  claim  to  certain  property  in  the  assignee's  possession, 
and  upon  the  report  of  the  referee  the  clerk  entered  judgment  in  favor 
of  the  petitioner,  and  for  costs  against  the  assignee.  The  court,  in  va- 
cating the  judgment,  held  that  the  title  to  the  property  in  question 
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could  not  be  determined  in  a  special  proceeding  instituted  by  petition, 
and  that  in  any  event  tiie  clerk  could  not  enter  a  judgment  which  in- 
cluded costs  without  a  direction  by  the  court,  for  the  reason  that  there 
was  no  statutory  provision  for  costs,  and  that  the  question  of  costs  was 
discretionary  with  the  court.  The  condemnation  law,  however,  does 
provide  for  costs,  where  the  judgment  is  in  defendant's  favor,  "at  the 
same  rates  allowed,  of  course,  to  a  defendant  prevailing  in  an  action  in 
the  Supreme  Court,"  so  that  there  is  nothing  left  to  3ie  discretion  of 
the  court.  The  act  of  entering  a  judgment  on  the  decision  of  the  court 
■or  referee  dismissing  a  petition  in  a  condemnation  proceeding  is  there- 
fore purely  ministenal. 

It  is  urged  in  support  of  this  motion  that  in  a  special  proceeding  no 
judgment  can  be  entered  by  the  derk  upon  the  report  of  a  referee  with- 
out stMne  statute  authorizing  it.  That  is  undoubtedly  correct ;  but  the 
provisions  of  the  condemnation  law  already  referred  to,  together 
with  section  3382,  seem  to  expressly  provide  that  in  condemnation 
proceedings  the  decision  of  the  referee  shall  direct  judgment  to  be 
entered  in  accordance  therewith,  and  that  the  practice  thereon  shall 
conform  to  the  ordinary  practice  in  actions  in  the  Supreme  Court 

My  conclusion  is  that  the  clerk  was  authorized  to  enter  the  judg- 
ment, and  that  this  motion  shotild  be  denied,  with  $10  costs. 


BRIB  ft  J.  R.  CX>.  T.  BROWN  et  aL 
(Snprone  Court,  Special  Term,  Orange  CX>anty.    JTannary  2,  1908.) 

1.  OOKPORATIONS— AOTI0N»— INCOBPOBATIOH— ADinSBION. 

Wbere  a  railroad's  petition  to  condenm  land  alleged  plaintiff's  dne  lIl^ 
corporation  and  the  granting  to  it  by  the  board  of  railroad  oommlssionem 
of  the  certificate  of  public  necessity  and  convenience  required  by  Railroad 
Law,  Lews  1892,  p.  1395,  c.  676,  i  69,  and  the  answer  did  not  afflrmatlT^ 
allege  that  plaintiff  was  not  a  corporation,  as  required  by  Code  Ov.  Proa 
1 1776,  to  pnt  Its  corporate  capacity  In  Issue,  the  allegation  of  incoiporatlcm 
was  admitted. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  12,  Corporations,  i 
2069.1 

2.  RaIXSOADS— OOICPANnS— INOOBFOBATIOH. 

Proof  by  a  railroad  company,  petitioning  to  condemn  land  for  its  road, 
of  the  granting  by  the  board  of  railroad  commissioners  of  the  certificate 
of  public  necessity  and  convenience  required  by  Railroad  Law,  Laws  1892, 
p.  1395,  c.  676,  i  59,  and  the  certificate  itself,  establish  compliance  by  plain- 
tiff with  all  the  requirements  of  the  statute  relating  to  Its  incorporation 
and  the  granting  of  such  certificate. 

t,  E3KINERT  DOKAIR— OONDinORS  PSKOEDKItT  TO  OONDBUNATION— FUJRO  HaP 

AND  Paomx. 

A  railroad's  map  and  profile  showed  Jnst  where  the  railroad  crossed 
defendants'  land  which  it  proposed  to  condemn,  and  the  center  and  side 
lines  and  the  exact  location  of  the  road  with  reference  to  several  build- 
ings on  the  property  and  the  public  highway;  and  the  profile  showed 
stations  marked  thereon  corresponding  with  the  stations  on  the  map, 
from  whl(A  the  height  and  width  of  the  roadbed  and  the  depth  of  the 
cuts  across  defendants'  property  could  be  ascertained.  Beld,  that  such 
map  and  profile  constitute  a  sufladent  compliance  with  the  statute  pro- 
Tiding  that  before  constructing  any  part  of  its  road  or  instituting  con- 
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demnatlon  proceedings,  the  railroad  company  must  flle  a  map  and  profile 
of  the  ronte  adopted  by  It  within  the  county. 

[Ed.  Note.— Fw  cases  In  point,  see  Cent  Dig.  vol  18,  Bmlnent  Domain. 
a  600-604.] 

4.  Same— FoBU. 

Where  a  proposed  railroad's  map  and  profile  were  filed  together  and 
bore  corresponding  station  numbers,  etc.,  they  were  not  objectionable  be- 
canse  made  on  separate  sheets  of  paper. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  18,  Eminent  Domain, 
f  501.] 

5.  Bake— Tmx  of  Ooiaixsctacein  of  PBOCEEDinos— STATUTEa. 

Railroad  Law,  Laws  1890,  p.  1084,  c.  665,  {  6,  provided  that  no  snch  cor- 
poration  should  Institute  condemnation  proceedings  ontil  after  the  ex- 
piration of  15  days  from  the  service  of  notice  required  by  such  section, 
"nor  until  after  the  final  determination  of  all  applications  that  might  be 
made  for  a  change  of  ronte."  By  Laws  1892,  p.  1384,  c  676,  f  6,  the  section 
was  amended  by  eliminating  the  provision  quoted.  Held,  that  the  giving 
of  the  prescribed  notice  was  the  only  prerequisite  to  the  institution  of 
condemnation  proceedings,  and  that  the  railroad  company  was  not  re- 
quired to  delay  the  same  until  determination  of  applications  for  a  change 
of  route. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  18,  Eminent  Domain. 
I  475.] 

6.  SAICD— E2FT0BT  TO  AOREB  WITH  OWNEB— BVIDENCB. 

In  a  proceeding  to  condemn  land  for  a  railroad  right  of  way,  evidence 
held  to  establish  tnat  plaintiff  had  been  unable  to  agree  with  defendants 
for  the  purchase  of  the  land. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig,  vol.  18,  Ekulnent  Domain, 
{  533.] 

7.  Same— Waters. 

Railroad  Law,  Laws  1892,  p.  1386,  c.  676,  8  7,  providing  that  waters  com- 
monly used  for  domestic,  agricultural,  or  mannfactur&ig  purposes  shall 
not  be  taken  by  condemnation  to  such  an  extent  as  to  injuriously  Inter- 
fere with  such  use  in  the  future,  applies  only  where  the  railroad  company 
seeks  to  take  waters  for  Its  use,  and  does  not  restrain  the  condemnation 
of  lands  for  a  right  of  way  and  the  constructlpn  of  its  road  over  a  pond 
in  such  a  manner  as  not  to  injuriously  Interfere  with  the  pr<q>erty  owners* 
use  of  the  waters  of  the  pond. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  18,  Eminent  Domain, 
195.] 

Condemnation  proceedings  by  the  Erie  &  Jersey  Railroad  Com- 
pany against  Walter  H.  Brown  and  otiiers.    Judgment  for  plaintiff. 

Bacon  &  Merritt,  for  petitioner. 
Geo.  R.  Brewster,  for  defendants. 

TOMPKINS,  J.  The  petitioner,  a  railroad  company  organized 
under  the  laws  of  the  state  of  New  York,  seeks  to  acquire  by  con- 
demnation a  strip  of  land  across  the  farm  owned  by  the  defendants, 
to  be  used  as  a  part  of  a  steam  railroad  now  in  process  of  construc- 
tion through  Orange  coimty.  The  defendants  answer  the  petition, 
and  urge  several  reasons  for  a  dismissal  thereof. 

The  first  is  that  the  plaintiff  has  not  proven  its  incorporation  in 
compliance  with  tlie  provisions  of  subdivisions  6  and  13  of  section  2 
of  the  railroad  law  (Laws  1892,  p.  1383,  c.  676).  The  petition  al- 
leges the  due  incorporation  of  the  plaintiff  and  the  granting  to  it 
by  the  Board  of  Railroad  Commissioners  of  the  state  of  a  certificate 
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of  public  necessity  and  convenience,  under  section  59  of  the  railroad 
law.  The  answer  does  not  affirmatively  allege  that  the  plaintiff  is 
not  a  corporation,  as  required  by  section  1776  of  the  G>de  of  Civil 
Procedure,  to  put  the  plaintiff  to  proof  in  support  of  the  fact  and 
validity  of  its  incorporation.  Hence  the  allegation  of  the  petition 
as  to  the  incorporation  of  the  plaintiff  stands  admitted,  while  the  proof 
of  the  granting  by  the  Board  of  Railroad  Commissioners  of  the  cer- 
tificate, under  section  59  of  the  railroad  law,  and  the  certificate  itself, 
establish  cpmpliance  by  the  plaintiff  with  all  the  requirements  of  the 
statute  relating  to  its  mcorporation  and  the  granting  of  the  said  cer- 
tificate. 

The  statute  requires  that,  before  constructing  any  part  of  its  road 
or  instituting  any  proceeding  for  the  condemnation  of  real  property, 
the  petitioner  shall  make  a  map  and  profile  of  the  route  adopted  by 
it  in  such  county.  The  defendants  deny  the  sufficiency  of  the  map 
and  profile  filed  by  the  petitioner,  and  claim  that  it  fails  to  show 
with  sufficient  precision  or  definiteness  the  proposed  route  across  the 
defendants'  farm.  The  map  and  profile  do,  however,  show  just  where 
the  railroad  crosses  the  defendants'  land  and  what  it  proposes  to  take. 
There  is  a  center  line,  and  there  are  side  lines  upon  the  map  show- 
ing the  exact  width  of  the  tract  proposed  to  be  taken,  and  the  exact 
location  thereof  with  reference  to  several  buildingfs  upon  the  prop- 
erty of  the  defendants  and  the  public  highway,  and  by  reference  to 
tfie  profile  and  the  stations  marked  thereon,  corresponding  with  the 
stations  upon  the  map,  the  defendants  could  have  learned  the  height 
and  grade  of  the  roadbed  and  the  depth  of  the  cuts  across  their  prop- 
erty. The  purpose  of  the  filing  of  the  map  and  prc^le  is  to  g^ve  the 
landowner  exact  information  as  to  the  proposed  location  of  the  road 
and  an  accurate  description  of  the  land  to  be  taken.  I  do  not  see 
how  the  defendants  in  this  case  could  have  been  misinformed  or  mis- 
led concerning  the  location  of  the  proposed  railroad,  or  the  precise 
land  to  be  taken,  if  careful  reference  had  been  had  to  the  map  and 
profile. 

The  claim  is  made  by  defendants'  counsel  that  the  map  and  profile 
are  not  in  conformity  with  the  statute,  because  they  are  not  on  the 
same  paper.  There  is  nothing  in  the  statute  that  requires  that  they 
should  be  on  the  same  sheet  of  paper.  It  seems  to  me  that  it  would 
have  been  impracticable  to  put  both  map  and  profile  on  the  one  sheet 
of  paper,  and  that  they  can  be  more  easily  handled  and  more  con- 
veniently examined  in  their  present  form  than  if  they  were  on  one 
sheet  of  paper,  and  inasmuch  as  they  were  filed  together,  and  bear 
corresponding  station  numbers,  they  seem  to  be  as  complete  and  as 
much  in  accord  with  the  letter  and  spirit  of  the  statute  as  they  can 
well  be. 

The  defendants  contend  that  this  proceeding  is  premature,  for  the 
reason  that  a  proceeding  was  instituted  by  the  Gumaerd  Lead  & 
Zinc  Company,  under  section  6  of  the  railroad  law,  for  an  alteration 
of  the  plaintiff's  proposed  route,  and  that  that  proceeding  is  now 
pending  and  undecided,  on  an  appeal  from  the  decision  of  the  com- 
missioners appointed  under  section  6  to  the  Appellate  Division  of 
the  Supreme  Court    The  facts  in  reference  to  this  proceeding,  as 
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agreed  upon  the  trial,  are  as  follows:  ,The  Gumaerd  Lead  &  Zinc 
Company,  within  15  days  after  receiving  notice  of  the  filing  of  the 
plaintiff's  map  and  profile,  made  application  to  a  justice  of  this  court 
for  the  appointment  of  commissioners  to  examine  the  plaintiff's  pro- 
posed route ;  the  proposed  alteration  affecting  less  than  a  mile  of  the 
plaintiff's  proposed  route  at  a  point  about  25  miles  distant  fron  the 
lands  of  the  defendants  involved  in  this  proceeding.  Commisaoners 
were  appointed,  and  subsequent  to  the  commencement  of  this  action, 
but  before  the  trial  of  the  issues  herein,  made  their  report  and  de- 
cision confirming  the  route  as  laid  out  by  the  plaintiff.  Thereafter 
an  appeal  was  taken  from  the  decision  of  the  commissioners  to  the 
.Appellate  Division  of  the  Supreme  Court,  and  that  appeal  is  unde- 
termined. No  other  proceeding  was  commenced  by  any  other  land- 
owner for  a  change  of  route,  and  it  is  admitted  that  more  than  15 
days  before  this  proceeding  was  instituted  due  written  notice  vras 
given  to  the  defendants  of  the  time  and  place  the  map  and  profile 
showing  the  plaintiff's  proposed  route  were  filed. 

The  defendants'  claim  that  this  proceeding  wasprematurely  brought 
is  based  upon  the  decision  of  this  court  in  the  Third  Department,  in 
the  case  of  New  York  &  Albany  Railroad  Company  v.  New  York, 
West  Shore  &  Buffalo  Railroad  Company,  11  Abb.  N.  C.  386.  That 
decision  was  under  section  22,  c.  140,  p.  821,  of  the  Laws  of  1850, 
which  section  has  been  repealed  and  entirely  rewritten.  The  court 
by  that  decision  held  that: 

"The  ronte  therefore  cftimot  be  definitely  establlabed  nntil  the  fifteen  days 
after  the  notice  shall  have  expired  without  any  application,  or  until  all  ap- 
plications for  a  chance,  shall  have  been  decided  In  the  bluest  appellate  tribo- 
naL" 

I  can  find  nothing  in  the  law  of  1850  that  warranted  the  court  in 
holding  that  a  railroad  company,  after  giving  the  15  days'  notice  of 
the  filing  of  the  map,  must  wait  until  "all  applications  for  a  diange 
of  route  shall  have  been  decided  in  the  highest  appellate  tribunal" 
before  instituting  proceedings  for  the  condemnation  of  real  property 
for  its  proposed  route.  However,  that  was  the  decision,  and  became 
the  law  in  1882.  In  1890  the  railroad  law  was  enacted,  and  section 
6  provided  as  follows: 

"No  such  corporation  shall  inBtitute  any  proceeding  for  the  condonnation  of 
real  property,  in  any  county,  until  after  the  expiration  of  fifteen  days  from 
the  serrloe  by  it  of  the  notice  required  by  this  section,  nor  until  after  the  final 
determination  of  all  applications  that  may  be  made  for  a  change  of  ronte.  In 
such  ooonty."    Laws  1880,  p.  1084,  c.  666,  i  6. 

This  form  of  legislation  seems  to  have  been  adopted  to  conform 
to  the  decision  of  Mr.  Justice  Learned  in  the  case  above  referred  to. 
In  1892  that  part  of  section  6  of  the  railroad  law  just  quoted  was 
amended  by  striking  therefrom  the  following: 

"Nor  until  after  the  final  determination  of  all  applications  that  may  be  made 
for  a  change  ot  route  in  such  county."    Laws  1892,  p.  1384,  c.  670,  |  6. 

It  must  be  perfectly  plain  that  the  Legislature,  in  striking  out  the 
words  last  above-  quoted,  intended  that  the  railroad  company  should 
not  be  required  to  wait  before  commencing  its  condemnation  pro- 
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ceeding  until  after  the  final  determination  of  all  applications  that 
may  be  made  for  a  change  of  route,  and  the  statute  ever  since  has 
provided,  and  now  provides: 

"No  aacfa  oorporatlon  shall  institute  any  proceeding  for  the  condenmation  of 
real  property  In  any  connty,  until  after  the  expiration  of  flfteen  days  from  tbe 
service  by  it  of  tbe  notice  required  by  this  section." 

It  is  conceded  that  the  notice  to  all  actual  occupants  of  the  lands 
over  which  the  route  of  the  proposed  road  is  designated  was  duly 
given  to  these  defendants  and  to  all  other  occupants,  or  owners.  The 
giving  of  such  notice  was  the  only  prerequisite  to  the  institution  of 
this  proceeding.  Besides  the  alteration  proposed  by  the  Gumaerd 
Lead  &  Zinc  Company  involves  less  than  a  mile  of  the  plaintiff's 
proposed  route,  and  is  85  miles  away  from  the  defendants'  prop- 
erty, and  can  in  no  wise  affect  it;  and  if  the  Gumaerd  Lead  &  Zinc 
Company  should  be  successful  on  its  appeal,  and  the  proposed  al- 
terations of  the  plaintiff's  route  should  be  made,  it  could  in  no  event 
affect  the  defendants'  lands  or  the  plaintiff's  proposed  route  over  the 
defendants'  lands. 

The  evidence  is  ample  to  establish  the  allegation  of  the  petition 
.  that  the  plaintiff  herein  has  been  unable  to  agree  with  the  defend- 
ants for  the  purchase  of  the  lands  in  question.  The  testimony  shows 
that  the  plaintiff  has  offered  the  defendants  the  sum  of  $5,000  for 
the  lands  to  be  taken  and  that  the  defendants  demanded  the  sum 
of  $25,000.  It  appears,  also,  that  nearly  two  years  ago.  the  plaintiff 
n^;otiated  with  the  defendants  for  the  purchase  of  substantially  the 
lands  in  question,  which  consist  of  about  6  acres  out  of  a  farm  of 
about  300  acres.  At  that,  time  the  plaintiff's  offer  was  $4,000;  but 
it  was  rejected  by  the  defendants,  who  demanded  $25,000.  There- 
after, and  before  this  proceeding  was  commenced,  the  plaintiff  made 
a  slight  change  in  its  proposed  route  across  the  defendants'  farm, 
for  3ie  purpose  of  excluding  a  spring  from  which  water  is  carried 
to  the  defendants'  house',  and  thereafter  offered  the  sum  of  $5,000, 
which  was  rejected;  and  thereafter  the  defendants  made  a  proposi- 
tion to  sell  the  lands,  with  certain  reservations,  to  the  plaintiff  for 
the  sum  of  $15,000,  which  proposition  the  plaintiff  rejected.  I  fail 
to  see  how  liie  plaintiff  could  have  done  much  more  in  the  way  of 
a  bona  fide  offer  to  acquire  the  property  of  the  defendants  by  purchase. 

The  next  point  made  by  the  defendants  in  opposition  to  this  pro- 
ceeding is  that  the  plaintiff's  proposed  route  across  the  defendants' 
lands  will  destroy  his  water  supply.  Section  7  of  the  railroad  law 
provides : 

"Waters  commonly  used  ft>r  domestic,  agricultural  or  manufacturing  pur- 
poses shall  not  be  talcen  by  condemnation,  to  such  an  extent  as  to  Injuriously 
interfere  with  sach  use  in  future." 

I  find  as  a  matter  of  fact  from  the  testimony  that  the  taking  and 
use  by  the  plaintiff  of  the  defendants'  lands  in  the  manner  proposed 
will  not  injuriously  interfere  with  the  defendants'  water  supply  or 
their  sources.  The  spring  from  which  water  is  piped  to  the  defend- 
ants' house  is  not  included  in  the  lands  to  be  taken,  and  will  not  be 
injuriously   or   materially  affected  thereby.    While  the   pond   from 
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which  water  is  carried  to  other  parts  of  the  defendants'  premises  is 
included  in  the  plaintiff's  proposed  right  of  way,  yet  it  appears  that 
the  use  by  the  defendants  of  the  waters  of  the  pond  will  not  be  in- 
juriously interfered  with,  for  the  reason  that  the  proposed  railroad 
track  is  to  be  elevated  on  a  trestle  or  bridge  many  feet  above  the 
pond  in  question.  But  in  my  opinion  the  provisions  of  section  7 
of  the  railroad  law  just  quoted,  providing  that  waters  commonly 
used  for  domestic,  agricultural,  or  manufacturing  purposes  shall  not 
be  taken  by  condemnation  to  such  an  extent  as  to  injuriously  interfere 
with  their  use,  does  not  aiq>ly  to  this  case,  and  only  applies  where 
the  railroad  company  seeks  to  take  waters  for  its  use,  and  not  where 
lands  for  its  right  of  way  only  are  sought  to  be  acquired. 

The  first  legislative  enactment  on  this  subject  was  by  chapter 
337,  p.  441,  of  the  Laws  of  1869,  which  amended  section  21  of  the 
railroad  law  of  1860,  and  gave  to  a  railroad  company  the  right  to 
take  and  convey  water  from  any  spring,  pond,  creek,  or  river  to 
such  railroad  for  the  uses  and  purposes  tiiereof,  and  prohibited  the 
taking  of  such  waters  to  such  an  extent  as  to  injuriously  interfere 
with  their  use.  Prior  to  this  enactment  there  was  no  authority  for 
the  taJcing  by  condemnation  of  water  by  a  railroad  company  for  its 
use.  This  section  21  was  repealed  by  the  general  railroad  law  in 
1890,  and  was  substantially  rewritten  into  section  7  of  the  present 
railroad  law  (Laws  1892,  p.  1386,  c.  676).  Section  7  of  the  railroad 
law  as  it  stands  to-day  gives  the  railroad  company  the  right  to  ac- 
quire lands  "fof  any  right  to  take  and  convey  water  frcon  any  spring, 
pond,  creek  or  river  to  such  railroad  for  the  uses  and  purposes  thereof, 
together  with  the  right  to  build  or  lay  aqueducts  or  pipes,  for  the 
purpose  of  conveying  such  water,"  etc  This  right,  however,  is 
qualified  by  the  provision  upon  which  the  defendants  rely,  contained 
in  the  same  section  and  following  that  part  last  above  quoted,  and 
which  reads  as  follows: 

"Waters  commonly  uaed  (or  domestic,  agrlcultnral  or  manufacturing  pnrpows 
sball  not  be  taken  by  condemnation  to  sudi  an  extent  as  to  Injuriously  inter- 
fere with  such  use  In  future." 

From  the  foregoing  it  seems  to  me  perfectly  clear  that  the  intention 
of  the  Legislature  was,  in  the  first  place,  to  authorize  the  taking  by 
condemnation  of  water  by  a  railroad  company  for  the  uses  and  pur- 
poses of  its  railroad,  and  at  the  same  time  prohibiting  the  taking  of 
water  for  such  purposes  to  such  an  extent  as  to  injuriously  interfere 
with  their  use  for  domestic  and  agricultural  purposes.  In  this  case 
the  plaintiff  is  not  seeking  to  take  by  condemnation  any  water  tmder 
subdivisicxi  4  of  section  7  of  the  railroad  law,  and  I  therefore  hold 
that  the  provisions  of  that  section  have  no  application  to  this  case. 

The  foregoing  are  the  only  claims  urged  by  the  defendants  which 
I  deem  it  necessary  to  consider  in  this  opinion.  I  have  given  care- 
ful attention  to  every  question  presented  by  the  learned  counsel  for 
the  defendants,  both  on  the  oral  argument  and  by  their  very  exhaus- 
tive brief;  but  I  am  unable  to  find  that  there  is  any  merit  in  the 
defendants*  opposition  to  the  plaintiff's  application  to  acquire  the  lands 
necessary  for  the  completion  of  its  railroad. 
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The  plaintiff  is  entitled  to  judgment  for  the  condemnation  of  th^ 
property  described  in  the  petition  and  for  the  appointment  of  com- 
missioners of  appraisal  to  ascertain  the  compensation  to  be  made  to 
the  ovmers  of  said  property. 


BRIE  &  J.  B.  CX>.  T.  BROWN  et  al. 

(Sapreme  Coart,  Appellate  Division,  Second  D^artment    JTannaiy  10,  1906.) 

O08T8— Eminent  Dohain— Dismissal— EIxtba  Aixowancs. 

Code  Civ.  Proc.  i  3369,  relating  to  condemnation  proceedings,  provides 
that,  if  Judgment  be  rendered  for  defendant,  costs  shall  be  taxed  at  the 
same  rates  as  are  allowed  of  course  to  the  defendant  prevailing  In  an  ac- 
tion In  the  Supreme  Court,  including  the  "allowances  for  proceedings  be- 
fore and  after  notice  of  trial";  and  section  8367  declares  that  the  court 
shall  try  the  issues  In  such  a  proceeding  at  such  time  and  place  as  it  may 
direct,  or  may  order  a  reference.  Section  3372  declares  that  if  an  award 
shall  exceed  the  amount  of  the  offer,  with  interest,  or  if  no  offer  was 
made,  the  clerk  shall  tax  costs,  including  allowance  before  and  after  no- 
tice of  trial,  and  the  court  may  also  grant  an  additional  allowance  of 
costs,  not  exceeding  6  per  cent,  on  the  amount  awarded.  Held,  that  the 
word  "allowances"  in  section  3369  did  not  mean  "additional  allowances," 
and,  there  being  no  provision  for  notice  of  trial  In  such  proceedings,  the 
court  had  no  power  to  award  an  additional  allowance  of  costa  to  a  success- 
ful  defendant  therein. 

Appeal  from  Special  Term,  Orange  County. 

Condemnation  proceeding  by  the  Erie  &  Jersey  Railroad  Company 
against  Walter  H.  Brown  and  others.  From  an  order  denying  de- 
fendants' motion  for  an  extra  allowance  of  costs,  defendants  Walter  H. 
Brown,  Henrietta  B.  Brown,  and  Charles  M.  Brown,  as  executor  of 
the  will  of  Franklin  Brown,  deceased,  appeal.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER,  and 
GAYNOR,  JJ. 

George  R.  Brewster,  for  appellants. 
Henry  Bacon,  for  respondent 

MILLER,  J.  This  is  an  appeal  from  an  order  denying  a  motion  for 
an  extra  allowance  in  a  condemnation  proceeding  m  which  the  de- 
fendants were  successful  on  the  trial  of  the  issues  raised  by  the  answer 
to  the  petition.  The  application  for  an  additional  allowance  was  de- 
nied by  the  court  at  Special  Term  for  want  of  power.  The  appel- 
lants, conceding  that  only  such  costs  as  are  expressly  allowed  by  stat- 
ute are  recoverable,  rely  upon  the  provisions  of  section  3369  of  the 
Code  of  Civil  Procedure  for  such  statutory  authority.  The  provision 
thus  relied  upon  is  as  follows: 

"Jndgmfflit  shall  be  entered  pursuant  to  the  direction  of  the  court  or  referee 
In  the  decision  filed.  If  In  favor  of  the  defendant,  the  petition  shall  be  dis- 
missed, with  costs  to  be  taxed  by  the  clerk,  at  the  same  rates  as  are  allowed, 
of  course,  to  a  defendant  prevailing  In  an  action  in  the  Supreme  Court,  in- 
cluding t?ie  allowances  for  proceedings  before  and  after  notice  of  trial." 

The  appellants  contend  that  the  word  "allowances"  means  "addi- 
tional allowances."  We  do  not  so  read  the  section.  There  is  no  pro- 
vision for  notice  of  trial  in  condemnation  proceedings;  section  3367 
of  the  Code  of  Civil  Procedure  providing  tfiat  the  court  shall  try  the 
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issues  at  such  time  and  place  as  it  may  direct  or  that  it  may  order  the 
same  to  be  referred  to  a  referee  to  hear  and  determine.  The  words 
italicized  were  therefore  intended  to  reinforce  the  words  immediately 
preceding,  and  to  make  clear  the  intention  that  the  defendants  should 
have  all  of  the  allowances  specified  in  section  3251  of  the  Code  of  Civil 
Procedure.  If  there  could  otherwise  be  any  doubt  about  the  meaning 
of  the  language  used,  that  doubt  would  be  removed  by  comparing 
.  it  with  the  language  of  section  3372,  regelating  the  costs  in  case  of  an 
award.    I  quote  from  said  section : 

"If  the  compensation  awarded  shall  exceed  the  amount  of  the  offer  with 
interest  from  Uie  time  It  was  made,  or  if  no  offer  was  made,  the  court  shall.  In 
the  final  order,  direct  that  the  defendant  recover  of  the  plaintiff  the  costs  of 
the  proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  at 
course,  to  the  defendant  when  he  ia  the  prevailing  party  in  an  action  in  the 
Supreme  Court,  including  the  allowances  for  proceedings,  before  and  after  no- 
tice of  trial,  and  the  oowrt  may  aiao  grant  an  additional  ailoxcanoe  of  ootta, 
not  e^cceeitng  five  per  centum  upon  the  amount  awarded" 

The  order  should  be  afKrmed. 

Order  afDrmed,  with  $10  costs  and  disbursements.    All  concur. 


TOHER  et  al.  v.  CBOUNSB  et  aL 
(Supreme  Court,  E^;)eclal  Term,  Madison  County.    December  2T,  1907.) 

1.  PxBFKTtrrnis— SnsPKKSioN  of  Poweb  or  Alienation. 

Where  a  will  gives  one-third  of  the  residue  of  testator's  estate^  both 
real  and  personal,  to  the  children  of  each  of  his  three  children,  req>ectlTe- 
ly,  the  shares  not  to  be  paid  till  the  youngest  of  the  three  families  becomes 
21  years  old,  and  gives  the  executors  power  to  sell  any  part  of  the  real 
estate  and  invest  the  proceeds,  and  directs  them  to  pay  to  the  parents  of 
the  children  the  net  proceeds  or  interest  each  year,  oonstitutijag  the  ex- 
ecutors trustees  for  the  purpose  of  the  will,  a  valid  trust  Is  created  in 
both  the  realty  and  personalty,  suspending  the  power  of  alloiatlon  during 
its  continuance. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  88,  Perpetuities,  {|  4B, 
62-64.] 

2.  Saux. 

Under  Beal  Properly  Law,  Laws  1896,  p.  666,  c.  647,  f  32,  providing  that 
a  minority  is  deemed  a  part  of  a  life,  and  not  an  absolute  tenn  equal  to 
the  possible  duration  of  the  minority,  where  a  testator  leaves  one-tbird 
of  the  residue  of  his  estate  In  trust  for  the  children  of  each  of  bis  three 
children,  respectively,  their  shares  not  to  be  paid  to  them  tiU  the  youngest 
of  the  three  families  of  children  becomes  21  years  old,  the  power  of  aliena- 
tion is  suspended  only  till  the  majority  or  earlier  death  of  the  youngest 
child,  and  not  for  a  definite  period,  till  he  would  become  21  years  old  If  lie 
lived. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  39,  Perpetuities,  |  SO.] 

8.  Saioc. 

The  trust  continues  during  the  minority  of  the  youngest  child  living  at 
testator's  death,  and  not  of  all  the  children  of  the  three  families  living 
at  that  time;  and  hence  does  not  violate  the  rule  against  peri>etulties. 

[Ed.  Note. — For  cases  in  point,  see  Cait  Dig.  vol.  89,  Perpetuities,  i  45.} 
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4.  Saib. 

The  BUBpeiudon  of  the  power  of  alienation  dnrlng  the  minority  of  a  child 
born  after  testator's  death  is  void,  since  it  Is  for  a  longer  period  than  two 
lives  in  being. 

[Bd.  Note. — For  cases  In  point,  see  Cmt  Dig.  vol.  89,  Perpetuities,  i  45.1 

B. .  Courts— Previotts  Deoisions  as  Contboixihg— Dicta. 

Dicta  in  an  opinion  of  the  Court  of  Appeals,  though  entitled  to  respect- 
ful consideration  in  the  Supreme  Court,  are  not  entitled  to  the  same  oan- 
sideration  as  points  actually  decided. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  18,  Courts,  {  385.] 

&   WlIX»— CoNSIBUCriON— LiBOATEES— AITEB-BOBR    CHII.D]tBN. 

Where  a  testator  leaves  property  in  trust  for  the  dilldren  of  his  three 
clilldren,  their  shares  not  to  be  paid  to  them  till  tlte  youngest  of  the  tliree 
ftunlUes  becomes  21  years  old,  provided  that.  If  either  of  his  children  liave 
no  children  at  testator's  death,  the  shares  should  be  paid  in  the  usual 
course  of  distribution,  after-twm  children  are  not  entitled  to  a  sliare  of 
the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  49,  Wills,  S8  111&- 
1127.] 

7.  Sahb. 

Where  a  testator's  daughter  has  one  diild  living  at  the  date  of  the  will, 
that  the  will  makes  a  devise  to  "her  dilld  or  childrrai"  does  not  indicate 
tliat  children  bom  after  testator's  death  are  Inclnded  in  the  devise. 

[Ed.  Note.T-For  cases  in  point,  see  Cent  Dig.  voL  48,  Wilis,  H  1116- 
1127.] 

K  OORVKsnoR— DiBEonons  in  Wnx. 

Where  a  will  directs  the  executors  to  divide  the  residue  of  the  estate, 
real  and  personal,  Into  three  shares,  and  speaks  of  these  shares  being 
*^ld"  to  the  beneficiaries,  and  gives  a  power  of  sale,  though  not  In 
imperative  terms,  there  Is  an  equitable  conversion  of  the  realty  into  per- 
sonalty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  Conversion,  H  28- 
43.] 

Action  by  Rhodjr  Toher  and  another,  executors  of  the  will  of  James 
W.  Marshall,  against  Melva  M.  Crounse  and  others.  Findings  for 
plaintiffs. 

This  action  is  brought  to  obtain  a  Judicial  construction  of  certain  provi- 
sions of  the  will  of  James  W.  Marshall,  deceased.  The  will  bears  date  April 
4,  1903,  and  the  decedent  died  February  8,  1907.  The  will  has  been  duly  ad- 
mitted to  probate  by  a  decree  of  the  Surrogate's  Court  of  Madison  county. 
At  the  date  of  the  will  and  at  the  date  of  the  decedent's  death  he  had  tliree 
clilldren,  the  defendants  Melva  M.  Crounse,  Frederick  W.  Marshall,  and  Char- 
les B.  Marshall.  The  defendant  Melva  M.  Crounse  has  one  child,  the  defend- 
ant Frederick  M.  Crounse,  now  of  the  age  of  five  years.  The  defendant  Fred- 
erick W.  Marshall  has  three  children,  Frank  J.,  aged  16  years,  Fred  O.,  aged 
IB  years,  and  Otis  P.,  aged  11  years.  The  defendant  Charles  B.  Marshall  has 
three  children,  Harold  O.,  aged  15  years,  Miles  P.,  aged  10  years,  and  James  S., 
aged  8  yean.  The  greater  part  of  the  personal  and  real  estate  left  by  the  de- 
cedent was  dlqxMed  of  by  the  sixth  or  residuary  clause  of  the  testator's  will. 
TUm  clause  is  attacked  by  the  children  of  the  decedent  upon  the  ground  tliat 
the  power  of  alienation  of  the  real  property  and  the  absolute  ownership  of 
tlie  personal  property  are  suspended  for  an  unlawful  period. 

C.  Carskaddan,  for  plaintiffs. 
Lewis  E.  Carr,  for  defendant  Melva  M.  Crounse. 
Coville  &  Moore,  for  defendant  Frederick  W.  Marshall. 
Joseph  Beal,  for  special  guardian  for  infant  defendants. 
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COMAN,  J.  The  sixth  clause  of  the  will,  by  which  the  decedent 
attempts  to  dispose  of  his  entire  residuary  estate,  reads  as  follows: 
For  convenience  in  referring  to  the  different  provisions  of  this  clause, 
I  have  divided  it  into  three  parts  as  follows: 

First  subdivision: 

"I  hereby  direct  my  execators,  hereinafter  named,  to  divide  all  the  rest, 
resldne  and  remainder  of  my  estate,  both  real  and  personal,  Into  three  equal 
Bbarea  and  I  give,  bequeath  and  devise  one  of  said  shares  to  the  child  or  chil- 
dren of  my  said  danghter.  One  share  to  the  children  of  my  said  son  X'rederldc 
W.,  and  one  share  to  the  dilldren  of  my  said  son  Charles  B^  but  said  shares 
are  not  to  be  paid  to  the  said  children  or  any  of  them  until  the  youngest  of  said 
tliree  fauiilles  of  children  becomes  twenty-one  years  of  age." 

Second  subdivision: 

"In  case  there  shall  be  no  children  suryivlng  of  either  my  said  danghter  or 
my  said  sons  respectively  at  the  time  of  my  decease,  then  I  hereby  give^  be- 
qneath  and  devise  the  said  one-third  of  my  residuary  estate  as  follows:  To 
my  daughter,  Mrs.  Crounse,  if  she  has  no  child  living  at  the  time  of  my  de- 
cease, to  my  son  Frederick  W.,  if  he  has  no  child  living  at  the  time  of  my  de- 
cease, to  my  son  Charles  B.,  if  he  has  no  child  living  at  the  time  of  my  death 
but  in  such  case  the  share  so  given  to  the  parent  to  be  paid  or  distributed  in 
the  usual  course  of  admlnistratloiL" 

Third  subdivision : 

"I  hereby  give  and  grant  unto  my  ezecntors  hereinafter  named  full  power 
and  authority  to  sell  and  convey  any  part  of  my  real  estate  Included  in  said 
residuary  clause  and  invest  the  proceeds  In  interest  bearing  securities  or  de- 
posits in  savings  banks,  for  the  purpose  of  carrying  out  tlie  provisions  of  this 
will,  hereby  directing  my  said  executors  to  pay  to  the  parents  of  snch  children 
the  net  proceeds  or  interest  of  said  shares  in  each  year,  hereby  making  and 
constituting  my  executors  hereinafter  named  trustees  for  the  purposes  of  this 
will." 

It  is  the  contention  of  the  children  of  the  decedent  that  these  provi- 
sions of  the  will  suspend  the  power  of  alienation  of  the  real  property 
and  the  absolute  ownership  of  the  personal  property  either,  first,  dur- 
ing a  definite  period,  to  wit,  the  period  of  the  minority  of  the  youngest 
grandchild  of  the  decedent,  or,  in  case  of  his  earlier  death,  the  period 
of  his  minority  if  he  had  lived  to  attain  the  age  of  SI;  or,  secondly, 
during  the  minority  of  each  of  the  seven  grand^ildren  of  the  decedent. 
It  is  hardly  necessary  to  say  that,  if  this  contention  is  correct,  the  will 
suspends  the  absolute  ownership  of  tfie  property  for  an  unlawful 
period,  and  is  void.  The  difficulties  which  arise  over  the  construction 
of  this  will  relate  almost  entirely  to  discovering  the  purpose  and  intent 
of  the  testator.  When  that  is  ascertained,  it  is  a  comparatively  simple 
matter  to  determine  whether  such  intent  was  a  lawful  or  an  unlawful 
one. 

The  first  question  over  which  counsel  differ  is  as  to  whether  or  not 
the  decedent  created  or  attempted  to  create  a  trust.  It  is  the  con- 
tention of  counsel  for  the  defendant  children  that  the  testator  attempt- 
ed to  vest  the  entire  residuary  estate  in  the  trustees  during  tiie  period 
in  question;  while  the  attorneys  for  the  special  guardian  and  for  the 
executors  contend  that  there  was  no  trust  created  or  attempted,  or, 
if  so,  it  was  a  mere  passive  trust,  void  under  the  provisions  of  section 
73  of  the  real  property  law.    Laws  1896,  p.  670,  c  547.    It  is  mani- 
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fest  that,  if  a  valid  trust  was  created,  the  absolute  power  of  alienation 
was  suspended  during  the  period  of  the  trust,  and  it  is  therefore  im- 
portant to  determine  this  question  at  the  outset  of  our  examination. 
By  the  provisions  of  the  first  subdivision  of  the  residuary  clause  above 
quoted,  the  testator  gave  his  entire  residuary  estate  per  stirpes  to  his 
grandchildren,  subject  only  to  the  provision  that  the  same  was  not 
to  be  paid  to  tiiem  imtil  tiie  youngest  of  said  three  families  of  children 
becomes  21  years  of  age.  The  contingency  provided  for  in  the  sec- 
ond subdivision  above  quoted  has  not  arisen,  and  cannot  arise,  and 
it  is  of  no  consequence  in  this  case,  excepting  as  it  throws  light  upon 
the  testator's  intention  with  respect  to  tfie  opening  of  the  alleged  trust 
to  let  in  after-born  grandchildren,  and  this  question  will  be  considered 
later.  By  the  third  subdivision  the  executors  are  authorized  and  em- 
powered to  sell  and  convey  any  part  of  the  decedent's  real  estate,  and 
invest  the  proceeds  in  interest-bearing  securities,  or  deposit  the  same 
in  savings  banks,  for  the  purpose  of  carrying  out  the  provisions  of 
the  will ;  and  then  follows  this  significant  provision : 

"Hereby  directing  my  said  execntors  to  pay  to  the  parents  of  said  children 
the  net  proceeds  or  Interest  of  said  shares  in  each  year,  hereby  making  and 
constituting  my  executors  hereinafter  named  tmsteea  for  the  purposes  of  thla 
will." 

It  will  be  .seen  that  there  are  no  express  words  of  gift  to  the  execu- 
tors or  trustees;  and,  if  the  residuary  estate  was  vested  in  them  at 
all,  it  is  by  implication,  and  not  by  express  words.  But  the  intention 
of  the  testator  is  to  be  derived  from  a  consideration  of  all  the  provi- 
sions of  his  will  when  taken  together,  and,  when  all  the  provisions  of 
this  residuary  clause  are  read  together  and  due  effect  given  to  each, 
it  seems  to  me  very  clear  that  the  testator's  intention  was  that  his 
entire  residuary  estate  should  be  held  and  invested  by  the  trustees 
during  a  certain  period,  and  that  during  that  period  the  income  aris- 
ing therefrom  should  be  paid  over  in  equal  parts  or  shares  xo  his  three 
children.  It  has  been  suggested  by  counsel  for  the  special  guardian 
that  the  provisions  of  the  third  subdivision  relate  wholly  and  exclusive- 
ly to  the  real  property,  but  such  is  not  my  conclusion.  It  is  "the  net 
proceeds  or  interest  of  said  shares"  which  the  executors  are  to  pay 
over  each  year  to  the  testator's  children,  and  the  words,  "said  shares," 
clearly  refer  not  to  the  real  property  which  the  testator  has  not  directed 
to  be  divided  into  shares  at  all,  but  to  the  three  shares  into  which,  by 
the  first  subdivision,  he  directs  his  entire  residuary  estate  to  be  divided. 
If  I  am  correct  in  this  conclusion,  a  valid  trust  was  created  and  the 
entire  residuary  estate  is  vested  in  the  trustees,  unless  the  period  pro- 
vided for  the  continuance  of  the  trust  is  repugnant  to  some  provision 
of  law. 

Having  reached  the  conclusion  that  a  trust  was  created  and  that  the 
power  of  alienation  is  suspended,  the  next  vital  question  for  consid- 
eration in  this  case  is :  What  is  the  term  or  period  during  which  said 
trust  was  to  continue,  and  during  which  the  power  of  alienation  is 
suspended?  It  is  the  contention  of  the  testator's  children,  first,  that 
the  power  of  alienation  is  suspended  during  the  minority  of  the  young- 
est grandchild,  and  until  the  time  when  the  youngest  grandchild  would 
attain  his  majority,  if  living.  I  find  nothing  in  the  will  which  indi- 
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cates  such  an  intention.  The  numerous  authorities  which  have  been 
called  to  my  attention  by  counsel  do  not  in  my  judgment  bear  out 
such  a  contention.  For  instance,  in  the  case  of  Smith  v.  Edwards, 
88  N.  Y.  93,  the  will  provided  that  the  fund  in  question  should  be 
kept  invested  until  his  "youngest  grandchild  now  born  or  that  may 
hereafter  be  bom  before  the  final  distribution  of  my  estate,  shall  be 
of  full  age."  At  the  time  of  the  testator's  death  he  had  four  living- 
grandchildren,  all  of  whom  were  minors.  In  the  case  of  Haynes  v. 
Sherman,  117  N.  Y.  433,  23  N.  E.  938,  the  trust  created  was  to  con- 
tinue until  the  "youngest  child  now  living  shall  arrive  at  the  age  of 
twenty-one  years,  or  would  arrive  at  that  age  if  living."  That  was 
manifestly  an  illegal  provision,  as  it  suspended  absolute  ownership  for  a 
fixed  period  of  time.  In  the  case  of  Tnompson  v.  Carmichael's  Ex'rs,. 
1  Sandf.  Ch,  387,  the  trust  estate  was  not  to  terminate  when  the 
youngest  grandchild  should  arrive  at  lawful  age;  but  "when  the 
youngest  of  my  children  then  living  shall  arrive  at  lawful  age."  In 
the  case  of  Hawley  v.  James,  16  Wend.  61,  the  language  of  the  will 
was  "until  the  youngest  of  the  testator's  children  and  grandchildren 
attaining  the  age  of  twenty-one  years  shall  have  attained  that  age." 
There  being  more  than  two  grandchildren  in  existence  at  the  time  of 
the  testator's  death,  it  is  manifest  that  the  power  of  alienation  was  sus- 
pended during  at  least  the  minority  of  three  persons;  and  this  sus- 
pension was  clearly  invalid.  In  the  case  of  Coston  v.  Coston,  US 
App.  Div.  1,  103  N.  Y.  Supp.  307,  the  language  was  "until  such  time 
as  the  youngest  if  living  should  attain  the  age  of  twenty-five  years."^ 
This  was  another  instance  in  which  the  absolute  ownership  was  sus- 
pended during  a  fixed  period  of  time.  In  short,  in  every  case  to  which 
my  attention  has  been  called  by  counsel  for  the  defendants  there  has 
been  a  clear  and  manifest  purpose  upon  the  part  of  the  testator  to 
suspend  the  absolute  ownership  of  his  property  either  during  a  fixed 
period  of  time  as  until  the  time  when  a  child  would,  if  living,  arrive 
at  the  age  of  31  years,  or  during  the  minority  of  more  than  two  chil- 
dren. In  this  case,  if  I  have  arrived  at  the  true  intention  of  the  tes- 
tator, the  absolute  ownership  and  power  of  alienation  cannot  be  sus- 
pended during  a  longer  period  than  the  single  lifetime  of  Frederick 
M.  Crounse.  It  is  provided  by  section  32  of  the  real  property  law 
(Laws  1896,  p.  566,  c.  647)  that,  for  the  purposes  of  this  section,  a 
minority  is  deemed  a  part  of  a  life,  and  not  an  absolute  term  equal 
to  the  possible  duration  of  such  minority,  and  this  rule  is  applicable 
to  personal  property  as  well  as  to  real  estate;  so,  unless  there  is 
something  in  the  language  of  this  will  which  clearly  indicates  an  in- 
tention on  the  part  of  the  testator  that  the  trust  should  continue  dur- 
ing a  fixed  period — ^that  is,  until  the  date  when  the  youngest  grand- 
child would  have  arrived  at  the  age  of  21  years — this  provision  must 
be  treated  as  meaning  during  the  period  of  his  minority  or  until  his- 
earlier  death.  Jacoby  v.  Jacoby,  188  N.  Y.  124,  80  N.  E.  676 ;  Roe 
V.  Vingut,  117  N.  Y.  204,  32  N.  E.  933.  The  period  fixed  by  the  tes- 
tator was  "until  the  youngest  of  said  three  families  of  children  be- 
comes twenty-one  years  of  age."  Similar  language,  language  identi- 
cal with  this  in  meaning  and  purport,  has  been  construed  by  the  high- 
est court  in  the  cases  cited,  and  held  to  create  a  trust  for  a  lawful 
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period  of  time,  to  wit,  during  the  minority  of  the  child  referred  to  or 
until  his  earlier  death. 

It  seems  to  me  that  the  case  of  Jacoby  v.  Jacoby,  188  N.  Y..  124,  80 
N.  E.  676,  is  decisive  of  this  question.  It  is  true  that  in  the  Jacoby 
Case  the  court  held  that  the  trust  was  void  under  the  provisions  of 
our  statute;  but  it  also  and  necessarily  gave  its  construction  to  the 
provision  of  the  will  fixing  the  time  during  which  the  absolute  owner- 
ship was  suspended,  and  that  language  cannot  in  essential  elements 
be  distinguished  from  the  language  under  consideration  in  this  case. 
In  the  Jacoby  Case  the  residuary  legatees  named  in  the  sixth  clause 
were  the  testator's  wife  and  four  children,  and  the  property  was  direct- 
ed "to  be  e<jually  divided  and  equally  shared  among  them  after  the 
youngest  child  of  them  shall  have  attained  the  age  of  twenty-one 
years  and  until  such  time  and  during  his  minority  I  desire  that  my  said 
wife  shall  receive  and  have  the  sole  use  of  the  rent  and  income  from 
said  estate."  After  considering  the  question  whether  the  attempted 
trust  was  valid,  Judge  Werner,  writing  the  opinion  of  the  court,  at 
page  129  of  188  N.  Y.,  at  page  677  of  80  N.  E.,  says : 

"The  next  question  to  be  considered  is  whether  there  is  anything  In  the  will 
which  offends  against  the  statute  forbidding  the  absolute  power  of  alienation 
of  real  property  by  any  limitation  or  condition  for  a  longer  period  than  dur- 
ing the  continaance  of  not  more  than  two  lives  in  being  at  the  creation  of  the 
estate." 

It  will  thus  be  seen  that  the  exact  question  which  is  presented  in 
this  case  was  before  the  court  and  considered  and  decided  in  the  Jacoby 
Case.  The  argument  there  was,  as  it  is  here,  that  the  will  was  void, 
first,  because  it  suspended  the  power  of  alienation  during  a  fixed  period 
not  measured  by  two  lives,  and  also  because  the  same  power  is  sus- 
pended during  the  existence  of  more  than  two  lives  in  being.  The 
language  of  the  court  in  considering  these  two  propositions  is  exactly 
applicable  to  the  facts  in  this  case,  and  is  as  follows: 

"We  cannot  subscribe  to  the  view  that  there  Is  anything  In  the  will  to  indi- 
cate that  it  was  the  testator's  Intention  to  suspend  the  power  of  alienation  for 
a  fixed  period  of  time.  On  the  contrary,  the  term  used,  when  given  its  usual, 
legal  meaning,  Imports  simply  a  suspension  during  the  'minority'  and  that  ex- 
pression as  defined  by  the  statute  is  deemed  to  signify  'a  part  of  a  life  and  not 
an  absolute  term  equal  to  the  possible  duration  of  snch  minority.'  Real  Prop- 
erty I/aw,  Laws  1886,  p.  565,  c.  547,  i  32.  Neither  is  the  second  contention  of 
the  parties  to  the  effect  that  the  power  of  alienation  is  suspended  for  more 
than  two  lives  in  being,  any  more  admissible  than  the  first  If  we  should  as- 
sume that  the  phraseology  of  the  will  were  ambiguous,  so  that  it  might  be 
given  either  of  two  meanings,  it  would  be  our  duty  to  adopt  that  which  will 
uphold  the  will.  Hopkins  v.  Kent,  145  N.  Y.  367,  40  N.  E.  4.  Thus,  If  we  were 
in  doubt  as  to  whether  the  division  of  the  testator's  property  Is  directed  to  be 
made  when  the  yoimgest  of  his  children  shall  bare  arrived  at  the  age  of 
twenty-one  years,  or  upon  the  majority  of  the  youngest  of  bis  children  who 
shall  reach  that  age,  we  should  have  to  Interpret  the  will  as  directing  the 
former  disposition,  because  it  is  valid  as  against  the  latter  direction,  which 
la  Invalid.  It  is  not  necessary,  however,  to  go  to  that  extremity,  for  we  think 
that  the  testator's  language  is  reasonably  clear  and  unambiguous.  He  directs 
that  hia  property  "be  equally  divided  and  equally  shared'  among  his  wife 
and  dilldren  'after  the  youngest  child  of  them  shall  have  attained  the  age 
of  twenty-one  years.'  If  we  apply  to  this  language  the  rule  that  the  will 
speaks  as  of  the  time  of  the  testator's  death,  it  plainly  refers  to  the  youngest 
of  his  children  then  living,  who  was,  in  fact,  the  testator's  youngest  child. 
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and  a  sasp^islon  of  the  power  of  alienation  dnrlng  'bis  minority'  is  onqnestion- 
ably  valid.  Chaplin  on  Suspensiona,  etc.,  I  100 :  Van  Gott  t.  Prentice,  104  N. 
Y.  58,  10  N.  B.  257." 

Stress  is  also  laid  by  counsel  upon  the  language  "the  youngest  of 
said  three  families" ;  and  counsel  have  argued  that  the  language  thus 
employed  creates  a  trust  during  the  minority  of  all  of  the  seven  grand- 
children of  the  decedent,  but  I  do  not  think  that  such  is  the  natural 
interpretation  of  the  language  employed.  What  the  testator  evidently 
intended  to  say  was  "until  die  youngest  member  of  said  three  families 
of  children"  becomes  21  years  of  age.  Families,  as  such,  do  not  be- 
come 21  years  of  age,  but  there  is  a  fixed  and  definite  date  when  a 
child  becomes  21  years  of  age,  and  for  the  purpose  of  making  the  in- 
tention of  the  testator  clear  it  is  the  duty  of  the  court  in  a  proper  case 
to  supply  a  word  which  the  testator  may  have  inadvertently  omitted. 

It  is  also  contended  by  the  defendant  children  that,  under  the  pro- 
visions of  the  residuary  clause,  grandchildren  bom  after  the  death 
of  the  testator  may  take  under  its  provisions,  and  that  the  absolute 
ownership  will  be  suspended  during  the  minority  of  such  after-bom 
grandchildren.  If  this  contention  be  well  founded,  then  the  trust  is 
clearly  void.  The  suspension  of  the  absolute  ownership  of  the  prop- 
erty during  the  minority  of  a  child  bom  after  the  testator's  death  is 
clearly  a  suspension  for  a  longer  period  than  that  of  two  lives  in  be- 
ing, and  contravenes  the  statute.  The  argument  of  counsel  upon 
this  point  is  ingenious,  and  proceeds  upon  tfie  theory  that  the  gift  is 
to  three  classes  of  grandchildren,  and  that  where  a  gift  is  to  a  class 
in  general  terms,  and  the  distribution  is  by  the  terms  of  the  will  to 
be  made  some  time  subsequent  to  the  death  of  the  testator,  the  gift 
will  embrace,  not  only  all  children  living  at  the  death  of  the  testator, 
but  also  those  who  should  subsequently  come  into  existence  before 
the  date  of  distribution.  This  is  doubtless  the  ordinary  rule  in  such 
cases,  but,  like  all  rules  of  construction,  it  must  yield  to  the  contrary 
intent  of  the  testator  in  a  case  where  that  purpose  is  apparent  and 
plainly  expressed.  The  principal  authority  relied  upon  by  counsel 
in  support  of  this  contention  is  the  case  of  Tucker  v.  Bishop,  16  N. 
Y.  402.  In  thitt  case,  however,  the  will  was  upheld  upon  the  gfround 
that  by  its  terms  the  shares  were  made  payable  to  each  child  when  he 
became  21  years  of  age.  The  excerpts  from  the  opinion  in  this  case 
to  which  my  attention  is  called  by  counsel  are  therefore  purely  dicta, 
nevertheless  they  are  entitled  to  respectful  consideration  as  the  expres- 
sion of  the  highest  court  pertinent  to  the  discussion  of  the  case  in 
hand,  but  they  are  not  entitled  to  the  same  consideration  as  though 
the  points  under  discussion  were  actually  decided  in  the  case.  In 
subsequent  cases  the  Court  of  Appeals  has  distinguished  and  explained 
the  case  of  Tucker  v.  Bishop,  supra.  In  the  case  of  Everitt  v.  Everitt, 
29  N.  Y.  39,  at  page  75,  Denio,  C.  J.,  says : 

"The  leading  inquiry  upon  which  the  question  of  vesting  or  not  vesting 
turns  is  whether  the  gift  is  Immediate  and  the  time  of  payment  or  of  enjoy- 
ment only  postponed  or  Is  future  and  contingent,  depending  up<Hi  the  bene- 
ficiary arriving  at  age,  or  surviving  some  other  person,  or  the  lilie.  If  fu- 
turity Is  annexed  to  the  substance  of  the  gift,  the  vesting  la  suspended ;  but, 
if  it  appear  to  relate  to  the  time  of  payment  only,  the  legacy  vesta  Instanter. 
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1  Jannan  on  Wills,  760;  Oilman  t.  Reddlngton,  24  N.  Y.  9.  The  words  direct- 
ing a  division  or  distribution  betwe^i  two  or  more  objects  at  a  future  time  are 
equivalent  to  a  direction  to  pay." 

In  the  case  at  bar  there  are  words  of  immediate  gift.  The  lan- 
guage is: 

"I  give,  bequeath  and  devise  one  of  said  shares  to  the  child  or  children  of  my 
said  daughter,"  eta 

t 

It  is  true  that  this  language  is  accompanied  by  a  provision  postpon- 
ing the  time  of  payment,  and  that,  reading  the  whole  of  the  sixth  sub- 
division together,  the  estate  of  the  g^randchildren  is  under  certain  con- 
ditions subject  to  an  intermediate  estate  in  the  trustees.  But  the 
language  employed  is  such  as  to  indicate  a  clear  intention  on  the  part 
of  the  testator  that,  subject  to  the  trust  estate,  the  title  should  vest 
immediately  upon  his  death  in  his  then  living  grandchildren.  If,  how- 
ever, there  be  any  doubt  as  to  the  proper  construction  of  the  provi- 
sions of  the  first  subdivision  to  which  I  have  just  referred,  the  testa- 
tor has  completely  negatived  the  idea  that  after-bom  children  could 
come  in  and  share  in  the  distribution  by  the  provisions  of  the  second 
subdivision.  In  that  subdivision  he  provided  that,  in  case  his  children 
shall  have  no  children  living  at  the  time  of  the  testator's  deadi,  the 
estate  shall  be  immediately  paid  over  to  them  and  distributed  in  the 
usual  course  of  administration.  Reading  this  provision  in  connection 
with  all  the  provisions  of  the  sixth  clause,  the  conclusion  is  inevitable 
that  the  testator  did  not  intend  that  grandchildren  bom  after  his 
decease  should  share  in  the  distribution.  Counsel  seek  to  attach  sig- 
nificance to  the  use  by  the  testator  of  the  expression  "to  the  child  or 
children  of  my  said  daughter."  Concededly  the  testator's  daughter 
had  but  one  child  at  the  time  when  the  will  was  made  and  at  the  time 
of  the  testator's  death;  and  it  is  argued  from  this  that  no  effect  can 
be  given  to  the  words  "or  children,"  except  upon  the  assumption  that 
they  refer  to  children  bom  after  his  death.  It  seems  to  me,  how- 
ever, that  full  effect  is  given  to  these  words  if  we  conclude  that  by 
their  use  the  testator  intended  merely  to  provide  for  children  bom 
after  the  making  of  the  will  and  prior  to  his  death.  In  any  event, 
the  use  of  this  expression  cannot  prevail  against  the  express  provi- 
sions of  the  second  subdivisions  to  which  I  have  referred. 

I  feel  'very  clear  that  the  will  worked  an  equitable  conversion  of 

the  real  property  of  the  decedent  into  personalty.     It  is  true  that  the 

power  of  sale  is  not  in  terms  imperative ;  but  the  reading  of  the  whole 

will  makes  it  manifest  ^hat  the  testator  intended  such  conversion.    At 

■  the  commencement  of  the  sixth  clause  he  says : 

"I  hereby  direct  my  executors  hereinafter  named  to  divide  all  the  rest,  resi- 
due and  rranainder  of  my  estate,  both  real  and  personal,  into  three  equal 
shares." 

And  at  other  places  in  his  will  he  speaks  of  those'  shares  being 
"paid"  to  the  beneficiaries.  Manifestly  they  could  not  be  paid  unless 
there  were  a  conversion  of  the  real  property  into  money.  Under  such 
circimistances,  it  has  been  uniformly  held  that  the  doctrine  of  equitable 
conversion  applies,  although  the  power  of  sale  is  not  in  terms  im- 
perative. 
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My  conclusion,  therefore,  is  that  the  sixth  or  residuary  clause  of 
the  testator's  will  contains  a  valid  disposition  of  all  his  residuary 
estate;  that  the  intent  and  purpose  of  the  testator,  as  therein  ex- 
pressed, was  to  give  to  his  executors  and  trustees  the  entire  residue 
of  his  real  and  personal  estate  in  trust,  to  invest  the  same  and  keep 
the  same  invested  during  the  minority  of  his  grandchild  Frederick 
M.  Crounse,  or  until  his  death  before  reaching  his  majority;  that 
the  trust  estate  thus  created  will  terminate  upon  the  arrival  of  said 
Frederick  M.  Crounse  at  the  age  of  21  years,  or  upon  his  death  before 
arriving;  at  that  age;  that  during  the  continuance  of  the  trust  the 
estate  is  to  be  held  and  invested  by  the  trustees  named,  and  the  in- 
come derived  from  the  same  is  to  be  paid  by  the  trustees  to  the  three 
children  of  the  testator  in  equal  shares ;  tfiat,  upon  the  termination 
of  said  trust  estate,  the  body  of  the  residuary  estate  will  be  paid  to 
the  grandchildren  of  decedent  living  at  the  time  of  his  death  per 
stirpes,  or  to  the  representatives  of  such  as  are  then  dead;  that  the 
body  or  corpus  of  the  residuary  estate  upon  the  death  of  the  testator 
vested  immediately  in  the  grandchildren  one-third  part  thereof  -in 
the  child  of  Melva  M.  Crounse,  one-third  part  thereof  in  the  three 
children  of  the  defendant  Frederick  W.  Marshall  as  tenants  in  com- 
mon, and  one-third  part  thereof  in  the  three  children  of  Charles  B. 
Marshall  as  tenants  in  common,  and  that  the  will  worked  an  equitable 
conversion  of  the  testator's  real  estate  into  personalty. 

Findings  of  fact  and  conclusions  of  law  may  be  prepared  in  accord- 
ance with  this  opinion. 


GANSEVOORT  BANK  v.  EMPIRE  STATE  SURETY  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    January  10,  1908.) 

OTTARARIT— DiSCHABOR  OF  GUABANTOR— AL,T«BATI0N  OF  TESXB  OF  GnABANTT. 

A  bank,  on  the  offer  of  a  note  for  distcount,  demanding  security,  a  surety 
company  executed  an  undertaking  to  pay  such  part  of  the  debt  as  the 
maker  of  the  note  did  not,  whereupon  the  amount  of  the  note,  leas  the  dis- 
count, was  placed  to  the  maker's  credit  Immediately  the  bank  demanded 
of  the  maker  that  he  give  It  his  check  for  a  part  of  the  loan  to  Insure  a 
balance  of  that  amount  remaining  with  It,  which  the  maker  did,  though 
protesting,  thereby  reducing  the  amount  available  to  his  use.  The  bank 
also  required  a  check  to  be  drawn  to  Its  attorney  for  a  comparatively 
large  sum  for  services  In  supervising  the  loan.  Held,  that  there  was 
no  variance  from  the  terms  of  the  guaranty,  releasing  the  surety  com- 
pany. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  26,  Guaranty,  H  04- 
68.] 

Patterson,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Gansevoort  Bank  against  the  Empire  State  Suretj* 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

See  102  N.  Y.  Supp.  544. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
HOUGHTON,  SCOTT,  and  LAMBERT,  JJ. 

Benjamin  Reass,  for  appellant. 

J.  Campbell  Thompson,  for  respondent 
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HOUGHTON,  J.  One  Randolph  M.  Newman  applied  to  the  plain- 
tiff for  the  discount  of  his  note  for  $5,000,  and,  the  plaintiff  demanding 
additional  security,  this  defendant  executed  an  undertaking  condi- 
tioned that  if  such  discount  was  made  it  would  pay  such  part  of  the 
indebtedness  as  Newman  failed  to  discharge.  Newman  presented 
his  note,  with  the  defendant's  undertaking,  to  plaintiff,  and  the 
$5,000,  less  the  discount,  was  placed  to  his  credit.  Immediately  upon 
this  being  done,  the  plaintiff  insisted  that  Newman  give  to  it  his 
check  for  $1,600,  in  order  to  insure  a  balance  of  that  amount  remain- 
ing on  deposit  with  it.  Newman  protested  against  this,  saying  he 
wished  to  draw  upon  the  whole  amount;  but  plaintiff  insisted  that 
he  shotdd  not,  and  certified  his  check,  thus  preventing  him  from 
drawing  against  his  discount  beyond  $3,500.  In  addition  to  this 
action  on  the  part  of  plaintiff,  Newman  was  told  he  must  draw  his 
check  to  the  plaintiff's  attorney  for  a  comparatively  large  sum  for 
services  in  supervising  the  loan.  The  note  not  having  been  paid, 
plaintiff  credits  the  $1,500,  and  brings  action  against  the  defendant 
for  the  balance.  The  defendant  interposed  the  defense  that  by  its 
undertaking  it  was  agreed  that  Newman  should  have  a  discount  of 
$5,000  available  for  his  use,  and  that  by  the  act  of  plaintiff  he  was 
only  permitted  to  have  a.  discount  of  $3,500,  and  hence  there  was 
a  variance  of  the  terms  of  guaranty,  which  released  defendant  from 
its  bond. 

It  is  true  that  the  discounting  of  the  note  and  the  demanding  and 
certifying  of  the  check  for  $1,500  was  all  done  at  practically  the 
same  time.  Nevertheless  the  plaintiff  did  discount  Newman's  note 
for  $5,000,  and  opened  an  account  with  him,  and  credited  that  amount 
to  him,  less  the  discount  of  the  note.  Having  this  amount  to  his 
credit  in  plaintiff's  bank,  plaintiff  demanded  that  the  $1,500  check 
be  given.  Although  protesting  that  it  was  wrong,  still  Newman 
voluntarily  gave  it,  as  well  as  the  check  to  plaintiff's  attorney.  So 
far  as  the  legal  aspect  is  concerned,  Newman's  note  for  $5,000  was 
•discounted  and  all  of  the  money  put  to  his  credit.  That  he  at  the 
same  time,  or  subsequently,  voluntarily  chose  to  draw  checks  against 
it  in  favor  of  plaintiff,  or  any  body  else,  in  our  view,  does  not  diange 
the  legal  liability  of  the  defendant.  The  situation  discloses  some 
quite  extraordinary  banking  operations  on  the  part  of  plaintiff,  but 
we  find  nothing  which  releases  the  defendant  from  its  legal  obligation.. 

It  follows,  therefore,  that  the  judgment  in  favor  of  plaintiff  must 
be  affirmed. 

Judgment  affirmed,  with  costs. 

McLaughlin,  SCOTT,  and  LAMBERT,  JJ.,  concur. 

PATTERSON,  P.  J.  (dissenting).  I  cannot  concur  in  the  affirm- 
ance of  this  judgment.  It  is  very  plain,  I  think,  that  the  surety  was 
discharged  by  an  alteration  in  the  terms  of  the  agreement  between 
the  bank  and  the  borrower  of  the  money.  The  surety  became  re- 
sponsible for  the  performance  of  the  particular  contract  mentioned 
in  the  bond,  and  only  for  the  repayment  of  a  loan  to  be  made  by 
the  bank  to  Newman  of  $5,000  upon  his  promissory  note  payable 
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four  months  after  date.  This  bond  was  given  after  an  arrangement 
had  been  made  between  the  bank  and  Newman  by  which  the  bank 
undertook  to  make  a  loan  of  $5,000,  upon  being  furnished  with  a 
bond  of  some  surety  company.  That  contemplated  the  actual  advance 
of  the  full  sum,  and  there  can  be  no  doubt  of  that  fact;  for  the 
vice  president  of  the  bank  so  states  in  his  testimony.  He  says  that 
Newman  agreed  to  that,  and  brought  back  to  the  bank  the  bond  upon 
which  this  action  is  founded.  After  that  was  done,  and  the  bond 
was  furnished  and  presented  to  the  bank,  an  entirely  different  ar- 
rangement was  made — ^not  to  put  the  borrower  in  possession  of  the 
full  sum  of  $6,000,  but,  as  the  vice  president  testifies: 

"When  he  [Newman]  broiight  this  bond  to  the  bank,  I  did  not  at  once  give 
him  the  money  or  anything.  We  made  certain  conditions  upon  which  the  loan 
would  be  put  through.  They  were  that  he  should  carry  with  us  a  proportioa- 
ate  balance.  He  asked  what  balance  would  be  required.  I  stated  $1,500.  He 
agreed  to  do  bo,  and  give  us  his  check,  In  order  that  the  balance  might  be  as- 
sured us." 

This  witness  also  testifies  that  this  $1,500  was  placed  in  such  a 
position  that  Newman  never  could  draw  it  or  use  it,  and  thus  there 
was  a  conditional  and  new  arrangement  made  by  which  Newman 
was  to  receive  only  $3,500,  instead  of  $5,000.  The  shallow  device 
by  which  this  was  effected  and  sought  to  be  made  the  equivalent  of 
a  loan  of  the  full  sum  cannot  alter  the  real  situation.  It  is  entirely 
inunaterial  whether  this  change  in  the  terms  of  the  contract  was  in- 
jurious or  beneficial  to  the  surety.  As  was  said  in  the  case  of  Wal- 
rath  v.  Thompson,  6  Hill,  540,  affirmed  2  N.  Y.  185,  where  there  has 
not  been  a  compliance  with  the  terms  of  the  contract,  "the  objection 
cannot  be  got  over."  That  was  a  case  in  which  a  guaranty  was  gven 
by  the  defendant  to  pay  for  goods  supplied  to  a  third  party.  They 
were  to  be  paid  for  on  January  1,  1840.  The  seller  took  the  pur- 
chaser's note  payable  December  25,  1839,  and  the  court  held  that 
the  defendant  was  not  bound  by  the  guaranty,  although  the  plaintiff' 
did  not  require  payment  until  after  the  1st  of  January,  1840. 

In  Page  v.  KreWey,  137  N.  Y.  307,  33  N.  E.  311,  21  L.  R.  A.  409, 
33  Am.  St.  Rep.  731,  the  court  says  that,  where  the  obligation  of 
the  principal  is  different  from  that  under  which  the  surety  became 
bound,  the  surety  is  released,  and  "this  question  seems  to  have  been 
disposed  of  in  the  court  below  on  the  ground  that  the  change  was 
not  material.  But  the  answer  to  that  is  that  the  defendant's  obliga- 
tion is  strictissimi  juris,  and  he  is  discharged  by  any  alteration  of 
the  contract  to  which  his  guaranty  applied,  whether  material  or  not, 
and  the  courts  will  not  inquire  whether  it  is  or  is  not  to  his  injury'' 
—citing  Paine  v.  Jones,  76  N.  Y.  278;  Grant  v.  Smith,  46  N.  Y. 
98;  National  M.  Bank  v.  Conkling,  90  N.  Y.  116,  43  Am.  Rep.  146; 
Bangs  v.  Strong,  7  Hill,  250,  42  Am,  Dec.  64;  Henderson  v.  Mar- 
vin, 31  Barb.  297. 

In  Smith  v.  Molleson,  148  N.  Y.  241,  42  N.  E.  669,  the  court  says 
that  when  the  terms  of  the  contract  of  guaranty  have  been  changed, 
and  the  contract  as  finally  made  is  not  the  one  upon  which  the  surety 
agreed  to  become  bound,  he  will  be  released.  Here,  by  the  statement 
of  die  vice  president  of  the  bank  who  conducted  the  transacti<»i  for 
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the  plaintiff,  it  is  admitted  that  a  new  contract  was  made — one  that 
did  not  put  Newman  in  possession  of  $5,000,  but  only  of  $3,500. 
They  might  as  well  have  agreed  to  retain  $4,000  as  $1,500.  It  is 
not  a  case  of  a  departure  in  the  performance  of  a  contract  from  a 
requirement  thereof,  in  which  case,  in  order  to  defeat  an  action 
upon  the  surety  bond,  it  would  be  necessary  for  the  defendant  to 
show  that  he  had  suffered  some  detriment;  but  it  is  a  clear  case  of 
the  substitution  of  another  contract,  viz.,  for  a  conditional  loan  of 
money  for  that  absolute  loan  to  protect  which  the  bond  was  given. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 


BOVI  v.  HESS  et  aL 
(Snpreme  Court,  Appellate  Divlsiou,  First  Department.    January  10,  1908.) 

1.  Mabteb  and  Sebvant— Ihjubt  to  Sebvaht— Notiob  or  Ikjubt  —  Sittfi- 

OIKHCT. 

A  notice  of  Injury  to  an  employs  by  a  letter  reciting  that,  while  at  work 
In  tbe  employer's  factory,  he  was  Jnjnred  throngh  the  negligence  of  a 
foreman,  and  requesting  a  life  position,  is  Insufficient  under  the  employer's 
liability  act  (Laws  1902,  p.  1748,  c.  600),  providing  that  no  action  for  In- 
jury shall  be  maintained,  unless  notice  of  tbe  time,  place,  and  cause  of  tbe 
Injury  is  given. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  84,  Master  and  Serv- 
ant, |  80a] 

2.  8a1»— "STTPmHUTENDEKT." 

An  employe  operating  a  machine  with  the  assistance  of  other  employes, 
with  Incidental  power  to  supervise  the  work  of  his  assistaiits,  but  without 
authority  to  exercise  superintendence  conferred  on  another,  is  not  a  eapet- 
Intendent  within  the  employer's  liability  act  (Laws  1902,  p.  1748,  c.  600), 
making  an  employer  liable  for  injury  to  an  employ^  caused  by  the  negli- 
gence of  any  person  in  the  service  of  the  employer  intrusted  with  superin- 
tendence; a  "superlntendoit"  being  one  whose  principal  duty  Is  that  of 
superintendence,  and  mere  Incidental  authority  to  exercise  a  minor  super- 
Tl^on  over  others  Is  not  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant M  422-448. 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6792-6793.] 

S.  Sake— Fexlow  Sekva-nts. 

An  employ^  operating  a  machine  with  tbe  assistance  of  co-employte, 
with  incidental  authority  to  supervise  the  work  of  tbe  assistants,  is  a  fel- 
low servant  with  the  assistants,  and  the  employer  Is  not  liable  for  In- 
juries to  the  assistants  resulting  from  the  employe's  negligence. 

[Ed.  Note. — For  cases  lit  point  see  Cent  Dig.  vol.  84,  Master  and  Serr- 
▼ant  iS  486-492. 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  2716-2730;  vol. 
8,  p.  7662.1 

4.  SAIO— FAILnBE  TO  WaBN   EKPI.0T2— Neglioenoe. 

Where  the  danger  of  injury  to  an  employe  is  obvious,  the  failure  of  the 
employer  to  instruct  as  to  the  danger  is  not  negligence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
vant  »  310-816%.] 

Appeal  from  Trial  Term. 

Action  by  Joseph  Bovi  against  Max  Hess  and  another.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.    Reversed,  and  new  trial  ordered. 
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Argued  before  PATTERSON,  P.  J.,  and  HOUGHTON,  Mc- 
LAUGHIJN,  SCOTT,  and  LAMBERT,  JJ. 

Frank  V.  Johnson,  for  appellants. 
Martin  T.  Manton,  for  respondent. 

LAMBERT,  J.  The  plaintiff  brings  this  action  to  recover  dani- 
ages  of  his  employer  for  personal  injuries  sustained  while  engaged  in 
cleaning  out  a  certain  mixing  machine  used  in  the  defendants'  confec- 
tionery factory.  The  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  on  the  12th  day  of  NovenAer,  1903.  In  the  com- 
plaint served  at  that  time  there  was  no  su^^stion  of  any  liability  un- 
der the  provisions  of  the  employer's  liability  act  (Laws  1902,  p.  1748,  c 
600) ;  but  shortly  before  the  case  came  on  for  trial  plaintiff  secured  a 
change  of  attorneys,  and  an  amended  complaint  was  served,  in  which 
it  was  alleged,  in  addition  to  the  common-law  averments  in  the  orig- 
inal complaint,  that  the  injuries  were  "caused  by  reason  of  certain  de- 
fects in  the  condition  of  the  ways,  works,  and  machinery  connected 
with  and  used  in  the  business  of  the  defendants  which  arose  from  and 
had  not  been  discovered  or  remedied,  owing  to  the  neglect  of  the  de- 
fendants or  of  some  person  in  their  service  and  intrusted  by  them  to 
see  that  the  ways,  works,  and  machinery  were  in  proper  condition, 
and  by  reason  of  the  neglect  of  some  person  in  the  service  of  the  de- 
fendants, intrusted  with  the  exercise  of  superintendency,  whose  sole 
or  principal  duty  was  that  of  superintendent,  or  of  some  person  actii^ 
as  superintendent  with  the  authority  and  consent  of  the  defendants, 
and  also  by  reason  of  the  carelessness  and  negligence,  faults  and  omis- 
sions of  the  defendants,  their  servants,  and  employes."  It  was  then 
averred  that  "heretofore,  and  on  or  aboitt  the  25th  day  of  October, 
1903,  plaintiff  served  upon  the  defendants  a  notice  in  writing  stating 
the  time,  place,  and  cause  of  the  accident." 

The  purpose  of  the  pleader  was  to  bring  his  action  within  the  provi- 
sions of  the  employer's  liability  act,  and  this  was  the  theory  on  whidi 
the  case  was  sutaiitted  to  the  jury,  although  the  pleadings  were  broad 
enough  to  state  a  cause  of  action  at  common  law,  and  there  were  some 
suggestions  in  the  charge  to  the  jury  which  would  indicate  that  the 
learned  court  recognized  that  there  was  room  for  finding  a  verdict 
under  the  common-law  duty  of  the  master  to  give  proper  instructions 
to  a  green  hand  in  the  operation  of  the  machme  whidi  produced  the 
injury.  It  is  important  at  the  outset  to  determine  whether  the  plain- 
tiff has  fulfilled  the  requirements  of  the  statute  in  reference  to  employ- 
er's liability  for  the  negligence  of  one  intrusted  with  superintendence ; 
for  upon  this  must  depend  in  a  large'  measure  the  disposition  to  be 
made  of  this  case  on  appeal.  Chapter  600,  p.  1748,  Laws  1902,  is  en- 
titled, "An  act  to  extend  and  regulate  tlie  liability  of  employers,"  and, 
while  the  title  is  not  controlling,  it  is  important  to  be  kept  in  mind  in 
construing  the  statute.  It  is  "to  extend  *  *  *  the  liability  of  em- 
ployers"; it  is  to  enlarge  the  common-law  obligations  of  those  who 
become  employers,  and  under'  well-established  rules  a  change  in  the 
common  law,  taking  away  rights,  is  to  be  strictly  construed.  It  may 
be  said  that  it  gives  rights  to  the  employe,  and  is  therefore  to  be  lih- 
eraUy  construed  to  effect  that  result;   but,  where  it  is  necessary  to 
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take  from  one  man  to  give  to  another,  it  would  seem  that  the  common 
law,  the  growth  of  ages  of  careful  development  of  the  rights  of  man, 
should  not  be  changed  farther  than  is  required  to  meet  the  letter  of  the 
statute.  Section  1  of  the  act  provides  in  its  second  subdivision  that  if 
the  accident  is  due  to  "the  negligence  of  any  person  in  the  service  of 
the  emploprer  entrusted  with  and  exercising  superintendence  whose 
sole  or  prmdpal  duty  is  that  of  superintendence,  or  in  the  absence  of 
such  superintendent,  of  any  person  acting  as  superintendent  with  the 
authority  or  consent  of  sudi  employer,"  he  shall  have  the  same  rights 
as  though  he  were  not  an  employe.  This  is  clearly  imposing  a  burden 
upon  employers  in  addition  to  tiiose  recognized  by  the  common  law, 
and  the  Legislature  in  giving  this  additional  right  of  action  imposed  a 
condition  precedent  which  it  is  the  duty  of  courts  to  preserve  in  its  in- 
tegrity. The  provision  is  that  no  "action  for  recovery  of  compensation 
for  injury  or  death  under  this  act  shall  be  maintained  unless  notice  of 
the  time,  place,  and  cause  of  the  injury  is  given  to  the  employer  within 
one  hundred  and  twenty  days  and  the  action  is  commenced  within  one 
year  after  the  occurrence  of  the  accident  causing  the  injury  or  death. 
The  notice  required  by  this  section  shall  be  in  writing  and  signed  by 
the  person  injured,  or  by  some  one  in  his  behalf,"  etc.  It  will  be  no- 
ticed the  limitation  of  time  within  which  the  action  may  be  brought 
under  the  act  is  fixed  at  one  year,  while  in  the  action  authorized  by 
section  1902  of  the  Code  of  Civil  Procedure  the  limitation  is  two  years. 
and  the  general  limitation  in  actions  of  this  character  is  fixed  by  sec- 
tion 383  of  the  Code  of  Civil  Procedure  at  three  years ;  thus  indicat- 
ing that  the  Legislature  did  not  intend  to  merge  this  action  with  the 
common-law  right  of  action,  and  that  persons  who  sought  to  charge 
employers  with  liability  beyond  ^e  scope  of  the  common  law  must 
act  promptly,  that  the  rights  of  employers  might  be  conserved  and 
their  liabilities  kept  within  bounds.  The  necessity  of  such  a  rule  is 
made  manifest  in  the  case  now  before  us,  where  the  person  who  is  al- 
leged to  have  produced  the  injury,  and  who  is  claimed  to  have  been 
the  superintendent,  has  gone  without  the  jurisdiction,  and  his  where- 
abouts is  unknown,  thus  exposing  the  defendants  to  the  danger  of 
being  called  upon  to  answer  for  a  negligence  which  might  be  dis- 
proved if  the  witness  could  be  foimd. 

What  has  the  plaintiff  done  toward  complying  with  this  provision 
requiring  notice  of  the  time,  place,  and  cause  of  the  injury?  No  such 
written  notice,  and  no  copy  of  such  notice,  is  contained  in  the  record. 
Both  of  the  defendants,  who  were  in  a  position  to  know,  testify  without 
qualification  that  they  never  received  any  such  notice,  and  the  plain- 
tifiE's  case  rests  upon  the  testimony  of  one  Caridi,  who  was  permitted  to 
state  the  contents  of  a  letter  alleged  to  have  been  written  by  him,  at 
the  request  of  Uie  plaintiif ,  three  years  before.  According  to  this  wit- 
ness he  wrote  a  letter  about  as  follows : 

"Dear  Sir :  While  working  on  the  20th  of  September,  1908,  In  your  factory, 
being  in  the  employ  of  your  factory,  and  working  at  the  mixing  machine,  I 
was  Injured,  and  through  the  injury  I  had  sufTerlngs  and  an  operation  at  the 
lum)ltal,  where  they  took  my  finger  oS.  Therefore  I  aak  for  a  life  position 
where  I  can  earn  an  honest  living." 
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Under  leading  questions  the  witness  said  that  in  this  letter  (whicb 
was  not  addressed  to  either  of  the  defendants  individually,  but  to  Hess 
Bros.)  stated  that  while  he,  plaintiif,  was  working  under  this  employ- 
ment, "he  was  hurted  with  a  mixing  machine,  or  something  of  that 
kind,  while  working  at  it.  and  the  blame  was  of  the  foreman.  There- 
fore he  asked  them  for  a  life  position,  without  going  to  any  more  trou- 
ble, something  on  this  subject.  That  is  the  best  of  my  recollection." 
Clearly  the  plaintiff  did  not  write  this  letter  for  the  purpose  of  giving 
the  notice  required  by  the  statute,  but  for  the  purpose  of  asking  for 
a  position.  There  is  no  statement  in  the  letter,  as  given,  which  tells 
the  place  where  the  accident  occurred,  except  that  it  was  stated  to  be 
in  the  defendants'  factory,  and,  perhaps,  that  it  was  located  on  West 
Thirtieth  street,  wherever  that  might  be.  The  defendants  may  have 
had  a  dozen  factories,  and  the  notice  that  "the  blame  was  of  the 
foreman"  was  not  a  notice  of  the  cause  of  the  injury  through  the  neg- 
ligent act  of  a  person  "intrusted  with  and  exercising  superintendence, 
whose  sole  or  principal  duty  is  that  of  superintendence."  "Cause," 
in  the  sense  it  is  used  in  the  statute,  does  not  mean  the  conclusion  of 
the  injured  person,  but  a  statement  of  the  facts  out  of  which  the  injury 
arose.  "Cause"  is  that  which  produces  or  effects  a  result;  that  from 
which  anything  proceeds,  and  without  which  it  would  not  exist.  5  Am. 
&  Eng.  Ency.  of  Law,  773.  The  fair  intent  of  the  statute  is  that  the 
person  giving  the  notice  required  as  a  condition  precedent  to  the  main- 
tenance of  the  action  shall  state  the  facts  showing  the  cause  of  the  in- 
jury, not  his  conclusion  as  to  who  was  to  blame  for  the  same ;  and, 
while  it  would  not  be  reasonable  to  require  that  this  notice  should  have 
all  the  technical  accuracy  of  good  pleading,  we  are  persuaded  that  no 
one  would  think  of  holding,  under  ordinary  circumstances,  that  a  man 
had  notice  of  the  cause  of  an  accident  from  anything  that  is  alleged  to 
have  been  stated  in  this  letter.    The  statute  itself  provides  that : 

"No  notice  under  the  provisions  of  this  section  sball  be  deemed  to  be  Invalid 
or  Insufficient  solely  by  reason  ot  any  Inaccuracy  in  stating  tbe  tUne,  place  or 
canae  of  the  Injury  If  It  be  shown  that  there  was  no  intention  to  mislead  and 
that  the  party  entitled  to  notice  was  not  In  fact  misled  thereby." 

But  this  does  not  go  to  the  extent  of  nullifying  the  requirement  that 
the  notice  shall  give  the  -cause  of  the  injury,  which  clearly  means  some- 
thing more  than  the  vague  suggestion  that  "the  blame  was  of  the  fore- 
man." The  notice  should,  to  comply  with  the  statute,  at  least  give 
some  idea  of  how  the  foreman  was  to  blame,  if  we  may  assume  that 
the  negligence  of  a  foreman  would  be  equivalent  to  the  negligence  of 
the  superintendent  described  in  the  statute.  It  should  tell,  in  some  way, 
how  the  accident  happened,  what  was  done,  who  did  it,  and  the  re- 
sult, that  the  employer  may  detennine  his  liability  and  preserve  the  evi- 
dence necessary  to  the  proper  defense,  if  he  have  a  defense.  This 
court,  in  considering  a  notice  less  open  to  criticism  than  the  one  now 
under  review,  say  tiiat: 

"It  must  be  regarded  as  now  well  settled  that  a  notice  to  constitute  the  basis 
for  an  action  under  the  employer's  liability  act  must  fairly  apprise  the  employ- 
er that  the  claim  is  made  under  tbe  statute,  and  jralnt  out  the  negligence  from 
which  the  Injury  arose.  The  notice  in  question  gave  the  defendant  no  Infor- 
mation with  respect  to  the  manner  in  which  the  plaintifT  sustained  the  Injury." 
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This  case,  with  its  sustaining  authorities  cited,  seems  to  us  conclu- 
sive of  the  question  involved,  in  so  far  as  the  notice  is  concerned. 
There  was  no  evidence  of  the  service  of  such  a  notice  as  the  statute 
requires,  and,  as  the  case  was  submitted  to  the  jury  upon  the  theory 
that  it  might  find  tiiat  tiiere  was  a  cause  of  action  under  the  employer's 
liability  act,  the  verdict  cannot  stand.  The  court  said  to  plaintiff's 
-covmsel : 

"Ton  have  made  ont  no  common-law  liability  In  my  opinion." 

I 

And,  upon  counsel  objecting  to  special  findings,  the  court  said: 
"We  win  go  to  the  Jnry  then,  and  I  will  exercise  my  discretion." 

The  defendant  excepted  to  the  denial  of  his  motion  to  dismiss,  upon 
the  ground,  among  others,  that  "the  proof  is  insufficient  to  establish  a 
cause  of  action  within  the  provisions  of  the  employer's  liability  act; 
that  no  sufficient  proof  of  service  of  the  notice  required  under  that  act 
has  been  adduced,"  and  to  the  determination  of  the  court  to  submit  the 
case  to  the  jury  at  all,  so  that  the  question  was  fairly  up  for  review, 
and  to  now  say  that  there  was  a  common-law  cause  of  action  proved 
and  found  by  the  jury,  when  the  only  question  left  open  to  that  body 
was  the  liability  of  the  defendants  under  the  employer's  liability  act, 
would  be  to  permit  the  defendants,  in  effect,  to  be  deprived  of  their 
property  without  the  benefit  of  a  trial  by  jury,  for  that  body  could  not 
have  had  that  issue  under  consideration. 

The  suggestion  of  counsel,  on  the  authority  of  Sheehy  v.  City,  160 
N.  Y.  139,  54  N.  £.  749,  that  a  substantial  compliance  with  the  stat- 
ute, requiring  notice,  is  sufficient,  would  be  pertinent  if  this  was  an  ac- 
tion in  which  the  Legislature  had  attempted  to  limit  the  common-law 
rights  of  the  plaintiff  by  requiring  a  notice  as  a  condition  precedent 
to  the  assertion  of  a  common-law  right.  In  such  a  case  it  is  proper  to 
give  the  plaintiff  the  benefit  of  a  liberal  construction,  but  where  the 
plaintilFs  rights  have  been  enlarged  on  condition  that  he  shall  comply 
with  certain  regulations  prescribed  by  the  statute,  and  the  rights  of  the 
defendant  must  have  been  encroached  upon,  there  is  no  occasion  for 
such  a  concession,  and  the  books  are  full  of  cases  in  which  the  re- 
quirement even  of  these  limiting  statutes  that  notice  of  the  cause  shall 
be  given  is  not  satisfied  without  telling  the  facts  substantially  as  they 
have  occurred. 

The  judgment  and  order  appealed  frc«n  should  be  reversed. 

McLaughlin,  J.  (concurring).  I  concur  in  the  opinion  of  Mr. 
Justice  LAMBERT  in  so  far  as  he  holds  that  the  notice  claimed  to 
have  been  served  by  the  plaintiff  was  defective  and  wholly  insufficient 
to  enable  him  to  maintain  the  action  under  the  employer's  liability  act. 
Chapter  600,  p.  1748,  Laws  1902. 

I  am  also  of  the  opinion  that,  even  if  it  be  held  that  the  notice  was 
sufficient,  then  the  evidence  did  not  establish  that  the  plaintifTs  injury 
was  caused  "by  reason  of  the  negligence  of  any  person  in  the  service 
of  the  employer  entrusted  with  and  exercising  superintendence  whose 
sole  or  principal  duty  is  that  of  superintendence."  Scmimers,  the  per- 
son whose  negligent  act  is  alleged  to  have  caused  the  accident,  was  em- 
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ployed  by  the  defendants,  not  as  a  superintendent,  but  as  a  servant- 
His  duties  were  to  operate  the  machine  called  the  "dough  mixer"  and 
rollers  used  in  the  manufacture  of  lozenges,  with  the  assistance  of  three 
or  four  other  employes,  among  whom  was  the  plaintiff.  He  had  noth- 
ing whatever  to  do  with  the  other  worlanen  in  the  factory,  and  had 
no  authority  to  employ  or  discharge  men  working  with  him.  The- 
defendants  at  the  time  did  have  in  Uieir  employ  a  superintendent,  one 
Hausrath,  whose  sole  or  principal  duty  was  superintending  or  super- 
vising the  work  of  other  employes.  Hausrath  was  in  the  factory  at 
the  time  the  accident  occurred,  and  was  then  engaged  in  the  perform- 
ance of  his  duties  as  superintendent.  Sommers  was  in  no  sense  a  su- 
perintendent. He  was  engaged  in  the  defendants'  business,  together 
with  other  employes,  with  inddental  authority  to  supervise  the  work 
of  his  assistants,  one  of  whom  was  the  plaintiff.  A  superintendent,, 
within  the  meaning  of  the  employer's  liability  act,  must  be  one  "whose 
sole  or  principal  duty  is  that  of  superintendence" ;  and  mere  inddental' 
authority  to  exercise  some  minor  supervision  over  others  is  not  enough 
to  render  the  employer  liable  under  the  act.  McConnell  v.  Morse  I. 
W.  &  D.  D.  Co.,  187  N.  Y.  341,  80  N.  E.  190,  10  L.  R.  A.  (N.  S.)  419  -^ 
Abrahamson  v.  General  Supply  &  Construction  Co.,  112  App.  Div. 
318,  98  N.  Y.  Supp.  596 ;  Quinlan  v.  Lackawanna  Steel  Co.,  107  App. 
Div.  176,  94  N.  Y.  Supp.  942 ;  Hughes  v.  Russell,  104  App.  Div.  144^ 
93  N.  Y.  Supp.  307. 

Nor  do  I  tfiink  a  cause  of  action  was  established  at  common  law. 
Sommers  was  a  co-servant  of  the  plaintiff.  They  were  both  engaged 
in  a  common  employment,  which  was  the  manufacture  of  candy,  and 
for  his  negligence  defendants  were  not  liable.  The  fad  that  Sommers 
had  been  designated  as  the  foreman  of  the  persons  working  with  hin* 
did  not  change  this  relation.  Lvnch  v.  Shanley  Co.,  112  App.  Div. 
.^05'  98  N.  Y.  Supp.  406 ;  Cullen  v.  Norton,  126  N.  Y.  1,  26  N.  E.  905. 
The  danger  of  injury  in  case  the  machine  should  be  started  while  the 
plaintiff's  hand  was  in  a  position  where  it  could  be  caught  by  the 
knives  of  the  mixing  machine  was  so  obvious  and  apparent  that  in- 
strudion  was  unnecessary.  This  being  so,  negligence  could  not  be 
based  on  a  failure  to  give  instructions  with  reference  to  it  Crown  v. 
Orr,  140  N.  Y.  460,  35  N.  E.  648;  White  v.  Wittemann  Lith.  Co.,  13f 
N.  Y.  631,  30  N.  E.  236. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a- 
new  trial  ordered,  with  costs  to  a^Jellants  to  abide  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  costs  to  appellants- 
to  abide  event.    All  concur. 


BBRNRBITHBR  v.  OITT  OF  NBJW  YORK. 
(Supreme  Oonrt,  Appellate  Division,  First  Department    January  10;  I90&> 

1.  AppeaI/— ScopB  or  Review— Appeal  fbou  Judgment. 

On  appeal  from  the  Judgment  alone,  and  not  from  tbe  order  doiylng  » 
new  trial,  the  appellate  court  is  confined  to  a  consideration  of  alleged 
errors  of  law. 

2.  MUNICIFAI,  CORPOBATION— AOIIONS  FOB  INJUBIES— KotlCK  OF  Gl.Anf. 

New  York  City  Charter,  Laws  1901,  p.  114,  c.  466,  §  261,  provides  that 
no  action  shall  be  maintained  against  the  city  unless  30  days  have  elapsed. 
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since  presentment  of  tbe  dnlm  to  tbe  comptroller.  Laws  1886,  p.  801,  c 
672,  provides  that  no  action  shall  be  maintained  against  a  city  *  •  * 
for  personal  injuries  nnless  notice  of  intention  to  commence  the  action 
shall  have  been  filed  with  the  corporation  counsel  within  6  months  after 
the  "cause  of  action"  shall  have;  "accrued."  Beld  that,  wh«re  no  potlce 
of  Intention  to  sue  for  personal  Injuries  was  presented  to  the  corporation 
counsel  of  New  York  City  within  6  months  from  the  time  the  Injuries 
were  received,  no  action  could  be  maintained,  though  such  notice  was  pre- 
sented within  6  months  after  presentment  of  a  claim  to  the  comptroller 
pursuant  to  the  charter. 

Appeal  from  Trial  Term. 

Action  by  Martin  Bernreither  against  the  city  of  New  York.  Judg- 
ment in  favor  of  plaintiflF,  .and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

See  106  N.  Y.  Supp.  286. 

Argued  before  PATTERSON,  P.  T.  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Theodore  Connoly  and  Royal  E.  T.  Ri^^  (Francis  K.  Pendleton, 
Corp.  Counsel,  on  the  brief),  for  appellant 

Ajidrew  C.  Morgan,  for  respondent 

CLARKE,  J.  The  plaintiff  fell  upon  an  icy  sidewalk  and  was  in- 
jured. Alleging  that  the  condition  of  the  sidewalk  was  due  to  the 
negligence  of  the  city  in  maintaining  a  leaking  hydrant,  he  has  re- 
covered a  judgment  for  his  damages.  The  city  appeals  from  the 
judgment,  but  not  from  the  order  denying  its  motion  for  a  new  trial. 
We  are  therefore  confined  to  a  consideration  of  the  alleged  errors  of 
law. 

The  accident  occurred  on  March  5,  1904.  On  September  2,  1904, 
there  was  served  upon  the  comptroller  a  verified  claim,  describing 
the  time,  place,  cause,  and  consequences  of  the  accident,  and  con- 
cluding: 

"Wherefore  your  claimant  prays  that  the  said  dty  of  New  York  audit,  ad- 
Just,  and  allow  said  claim  for  the  sum  of  $2,000  damages  hereby  presented." 

This  notice  of  claim  conforms  to  the  provisions  of  and  was  served 
in  compliance  with  sectionT  261  of  the  Revised  Charter  (chapter  466, 
p.  114,  Laws  1901),  which  provides  that: 

"No  action  or  special  proceeding  for  any  cause  whatever  shall  be  prosecuted 
or  maintained  against  the  city  of  New  York  unless  it  shall  appear  by  and  as 
an  allegation  in  the  complaint  or  necessary  moving  papers  that  at  least  thirty 
days  have  elapsed  since  the  demand,  claim  or  claims  upon  which  such  action  or 
special  proceeding  Is  founded  were  presented  to  the  comptroller  of  said  city 
for  adjustment  and  that  he  has  neglected  or  refused  to  make  an  adjustment 
or  payment  thereof  for  thirty  days  after  such  presentment" 

This  provision  is  not  confined  to  any  class  of  claims,  but  embraces 
all.  There  is  no  limitation  put  upon  the  time  of  filing.  It  is  not 
in  any  sense  a  statute  of  limitations.  It  does  not  create  a  cause  of 
action.  The  presentment  of  the  demand  presupposes  a  legal  claim. 
Its  object  is  to  give  the  city  authorities  time  to  investigate  and,  if 
the  claim  is  good,  pay  without  suit.  It  is  part  of  the  procedure 
which  the  Legislature  has  provided  shall  be  taken  in  enforcing  claims 
against  the  city.     It  is  a  condition  precedent  to  the  right  to  sue.    It 
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is  therefore  necessary  to  allege  and  prove  the  demand,  and  the  neglect 
or  refusal  to  adjust  or  pay,  and  the  expiration  of  the  30  days.  Similar 
provisions  have  been  inserted  in  former  charters  of  the  city  of  New 
York  (section  2,  c.  379,  p.  645,  Laws  1860  [Comp.  1370] ;  section  105, 
c.  335,  p.  611,  Laws  1873  [Comp.  97] ;  Cwisolidation  Act  [chapter 
410,  p.  305,  Laws  1882]  §  1104),  and  in  those  of  many  other  mu- 
nicipalities of  the  state.    Chapter  572,  p.  801,  Laws  1886,  provides  that: 

"No  action  against  the  mayor,  aldermen  and  commonalty  of  any  city  in  thia 
state,  haying  fifty  thousand  inhabitants  or  over,  for  damages  for  personal  in- 
juries, alleged  to  have  been  sustained  by  reason  of  the  negligence  of  snch  may- 
or, aldermen  and  commonalty,  or  of  any  department,  board,  officer,  agent  or 
employ^  of  said  corporatl<m,  shall  be  maintained  norless  the  same  shall  be 
commenced  within  one  year  after  the  cause  of  actioa.  therefor  shall  have  ac- 
crued, nor  unless  notice  of  the  Intention  to  commence  snch  action,  and  of  the 
time  and  place  at  which  tlie  injuries  were  received,  shall  have  been  filed  with 
the  counsel  to  the  corporation,  or  other  proper  law  officer  thereof,  within  six 
months  after  such  cause  of  action  shall  have  accrued." 

This  statute  is  a  statute  of  limitations,  in  that  it  limits  the  time 
within  which  an  action  for  negligence  can  be  maintained  against  a 
city  to  one  year  after  the  cause  of  action  therefor  shall  have  accrued. 
It  also  requires  as  a  condition  precedent  that  notice  of  intention  to 
sue  shall  have  been  filed  with  the  law  ofhcer  of  the  city  within  6  months 
after  such  cause  of  action  shall  have  accrued.  Therefore  an  additional 
condition  precedent  was  created.  Under  the  charter  provision  a  claim 
had  to  be  filed,  with  the  fiscal  officer,  the  comptroller,  and  30  days 
allowed  to  elapse  for  adjustment  or  payment  before  suit.  Under  this 
act  a  notice  of  intention  to  sue  was  required  to  be  filed  with  the  law 
officer,  and  within  6  months  after  the  cause  of  action  shall  have 
accrued.  Compliance  with  each  provision  had  to  be  alleged  and 
proved.  They  were  independent  provisions,  designed  to  conserve 
different  objects. 

In  Curry  v.  City  of  Buffalo,  57  Hun,  25,  10  N.  Y,  Supp.  392,  the 
General  Term,  in  considering  a  similar  provision  in  the  charter  of 
Buffalo  and  the  act  of  1886,  said: 

"The  object  of  the  charter  was  to  enable  the  city,  through  Its  common  coun- 
dl,  to  have  40  days  to  determine  whether  a  claim  should  be  audited  btfore  an 
action  should  be  brought ;  but  the  act  of  1886  required  the  notice  Ei>eclfled  in  it 
to  be  delivered  to  the  corporation  counsel  or  the  law  officer  of  the  city,  nie 
provisions  of  the  charter  in  no  way  conflict  with  the  act  of  1888.  •  •  • 
The  provision  of  the  diarter  was  to  prevent  the  bringing  of  an  action  until 
the  common  council  had  40  days  to  examine  it  The  act  of  1886  makes  it  a 
condition  precedent  that  notice  that  an  action  will  be  brought  must  be  serv- 
ed on  the  corporation  counsel  within  6  months,  and  the  action  must  be  brought 
within  a  year,  after  the  accident.  *  *  *  Both  of  these  requisites  must  be 
compiled  with  to  enable  the  injured  party  to  maintain  the  action." 

When  this  case  reached  the  Court  of  Appeals  (135  N.  Y.  366,  32 
N.  E.  80),  that  court  expressly  approved  of  the  opinion  below.  Chief 
Judge  Earl  said: 

"The  provisions  of  that  section  [of  the  Buffalo  charter]  are  not  Inconsistent 
with  the  provisions  of  section  1,  c.  672,  of  the  Laws  of  1886,  and  both  sections 
can  stand  together  and  have  full  operation.  •  *  •  The  section  Is  Impera- 
tive. The  action  cannot  be  maintained  unless  notice  of  the  intention  to  com- 
mence it.  and  of  the  time  and  place  of  the  Injury  'shall  have  been  filed  with 
tlie  counsel  to  the  corporation,'  and  a  failure  to  file  the  notice  furnishes  a 
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defense  to  the  action.  The  filing  of  tbe  notice  Is  a  condition  precedent  to 
the  malntmance  of  the  action.  •  •  •  The  whole  matter  of  the  maintenance 
of  this  class  of  actions  was  within  the  control  of  the  Legislature.  It  could 
rtfuse  a  right  of  action  against  municipalities  for  such  Injuries,  and  It  could 
Impose  any  conditions  precedent  to  the  maintenance  of  such  actions.  It  could 
require  notice  of  the  intention  to  commence  them  to  he  served  both  upon  the 
common  council  and  upon  the  corporation  counsel,  and  an  act  requiring  the 
one  notice  would  not  be  Inconsistent  with  an  act  requiring  the  other.  Here  the 
Legislature  required  the  presentation  of  the  claim  to  the  common  council  for 
its  action  thereon,  and  the  notice  to  the  corporation  counsel  for  his  informa- 
tion and  to  govern  and  Influence  his  offlclal  conduct  These  actions  against 
cltlee  are  numerous,  and  the  Legislature  seems  to  have  been  solicitous  to  pro- 
tect them  80  far  as  possible  against  unjust  or  excessive  claims,  and  also  against 
the  improvident  or  collusive  allowance  of  such  claims  by  municipal  officers." 

In  MacMullen  v.  City  of  Middletown,  187  N.  Y.  87,  79  N.  E.  863, 
Judge  Gray  quoted  from  the  Curry  Case  and  said: 

"This  statement  of  the  rule  was  delitierate,  and  in  my  opinion  It  is  cor^ 
rect,  wlien  the  nature  and  functions  of  municipal  corporations  are  considered:" 

It  follows,  therefore,  in  the  case  at  bar,  that,  in  addition  to  present- 
ing his  claim  to  the  comptroller,  the  plaintiff  was  required  to  file  a 
notice  of  intention  to  sue  with  the  corporation  counsel  within  6  months 
after  his  cause  of  action  had  accrued.  The  accident  occurred  on 
March  6th.  He  presented  his  claim  to  the  comptroller  on  September 
3d.  That  was  within  6  months  of  the  accident  But  that  claim  con- 
tained no  notice  of  intention  to  sue.  The  comptroller  forwarded  the 
daim  to  the  corporation  counsel,  and  it  was  received  by  that  officer  on 
September  7th,  2  days  after  the  expiration  of  the  6  months.  The 
respondent  does  not  contend  that  to  have  been  a  compliance  with  the 
statute.  On  December  28,  1904,  9  months  and  23  days  after  the 
happening  of  the  accident,  he  filed  a  proper  notice  of  intention  to 
sue  with  the  corporation  counsel.  His  claim  is  that  his  cause  of  ac- 
tion did  not  accrue  until  30  days  after  filing  his  claim  with  the  comp- 
troller; that,  as  he  filed  his  claim  with  that  officer  on  September  2d, 
his  cause  of  action  did  not  accrue  until  October  2d;  that  he  had  6 
months  from  that  date  to  file  his  notice  of  intention  to  sue;  and  that, 
as  December  28th  was  only  2  months  and  26  days  thereafter,  although 
9  months  and  23  days  after  the  accident,  he  was  in  time — that  is,  he 
could  delay  filing  his  claim  for  10  months  and  29  days,  serve  his  notice 
of  intention  to  sue,  and  bring  his  action  on  the  day  before  the  year  of 
limitation  expired,  and  yet  be  within  the  statute,  as  having  served 
his  notice  of  intention  to  siie  within  "six  months  after  his  cause  of 
action  shall  have  accrued."  In  a  snow  and  ice  case  such  a  construc- 
tion would  cause  the  notice  to  be  of  inappreciable  assistance  to  the 
city  in  preparing  its  defense  to  the  action.  We  cannot  agree  with 
this  claim.  The  cause  of  action  accrued  when  plaintiff  slipped  and 
fell  on  the  icy  pavement  His  cause  of  action  was  the  negligence 
of  the  city  in  permitting  the  pavement  to  be  and  remain  in  that  con- 
dition. The  injuries  were  then  received.  The  basis  of  his  right  to 
damages  then  came  into  existence.     His  cause  of  action  then  accrued. 

In  Taylor  v.  Mayor,  etc.,  of  New  York,  82  N.  Y.  10,  in  considering 
the  effect  of  this  provision  as  to  presentation  of  claims  to  the  comp- 
troller, it  was  held  that  the  failure  to  present  a  claim  to  the  comp- 
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troUer  before  suit  affects  the  remedy  only.  The  presentation  does 
not  in  any  way  determine  the  existence  of  or  create  die  debt  Folger, 
C.  J.,  said: 

"There  Is  a  cause  of  action,  and  there  Is  a  remedy  by  action.  They  are  dif- 
ferent things.  *  *  •  A  rule  of  law  or  a  statute  may  affect  the  remedy 
without  affecting  the  cause  of  action.  *  •  *  The  rule  tliat  one  under  dis- 
ability may  not  bring  an  action  affects  bis  r«nedy,  but  does  not  toncfa  the  cause 
of  action.  *  *  *  So  it  mnst  be  when  it  is  a  statute  that  soapoids  the- 
remedy  by  action,  but  does  not  touch  the  cause  of  action." 

In  Dickinson  v.  Mayor,  93  N.  Y.  584,  it  was  urged  that  the  right  of 
action  did  not  accrue  until  the  demand  upon  Uie  comptroller  was 
made,  and  that  therefore  the  statute  of  limitations  did  not  commence 
to  run  until  such  demand.  This  was  a  similar  action  to  the  case  at 
bar,  to  recover  for  injuries  sustained  by  a  fall  on  an  icy  pavement. 
The  court,  in  deciding  against  the  contention,  said : 

"The  intent  and  purpose  of  section  105  of  tlie  charter  was  mainly  to  enable 
tlie  comptroller  to  settle  claims  against  the  city  and  thereby  save  unnecessary 
costs  and  expenses  in  the  litigation  which  must  ensue.  We  think  that  it  was  not 
Intended  to  indefinitely.  ext«id  tlie  time  in  all  cases  within  wliich  an  action 
might  be  brought  against  the  ci^,  and  thus  put  in  the  power  of  the  claimant 
to  delay  without  any  limitation  whatever,  and  thereby  in  some  Instances  to 
deprive  the  corporation  of  the  benefit  of  testimony  which  otherwise  might 
have  been  adduced  in  defense  against  an  action  brought  The  statute  was  for 
the  benefit  of  the  city,  and  not  for  the  benefit  of  the  claimant  •  •.  *  in 
the  case  at  bar  the  cause  of  action  arose  upon  the  principles  of  the  common 
law,  and  was  perfect  and  complete  when  the  injury  occurred  to  the  plaintiff 
by  reason  of  the  negligence  of  the  defendant" 

"The  filing  of  the  notice  was  required  by  the  statute  in  the  Interest  and  for 
the  benefit  of  the  defendant  and,  while  made  a  condition  of  the  right  to  main- 
tain the  action,  the  intent  was  to  fnmish  to  the  corporation  a  defense  by 
way  of  bar  to  tiie  action  when  not  complied  with.  The  provision  affected, 
not  the  cause  of  action,  but  the  remedy,  by  regulating  the  procedure."  Mis- 
aano  v.  Mayor,  160  N.  Y.,  at  page  133,  64  N.  B.,  at  page  746. 

"The  claim  that  the  service  of  a  proper  notice  under  the  statute  constituted 
a  part  of  the  plaintiff's  cause  of  action  is  not  quite  correct  The  absence  or 
presence  of  such  a  notice  relates  to  and  affects  the  procedure,  rather  than  the 
cause  of  action.  It  relates  to  the  remedy,  and  not  to  the  right"  Sheehy  v. 
Cnty  of  New  Tork,  160  N.  T.,  at  page  143,  54  N.  E.,  at  page  700. 

The  respondent  relies  upon  Werner  v.  City  of  Rochester,  77  Hun, 
33,  28  N.  Y.  Supp.  226.  In  that  case  the  learned  justice  who  wrote 
the  opinion  held  that  the  cause  of  action  accrued  40  days  after  At 
presentation  of  the  claim  to  the  common  council.  To  do  this  he  was 
forced  to  give  a  different  meaning  to  the  same  words  used  in  the  same 
statute.  He  held  that  the  year  within  which  the  action  must  be 
brought  must  be  computed  from  the  happening  of  the  accident,  but 
that  the  6  months  within  which  the  notice  of  intention  to  sue  must  be 
served  must  be  computed  from  the  expiration  of  40  days  after  filing 
the  claim  with  the  common  council,  although  the  statute  in  each  in- 
stance was  set  running  "after  sudi  cause  of  action  accrued."  One 
of  his  associates  concurred  in  the  opinion,  and  the  other  two  in  the 
result  only.  When  the  case  reached  the  Court  of  Appeals  in  149  N. 
Y.  663,  44  N.  E.  300,  that  court  declined  to  pass  upon  thkt  question, 
because  not  raised  by  any  proper  exception  in  the  record.  We  are 
not  bound  by  that  decision,  and,  with  the  greatest  respect  to  the  ability 
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and  learning  of  due  writer  of  that  opinion,  we  think  it  not  in  harmony 
with  the  trend  of  the  cases  upon  this  subject. 

Respondent  cites  Crapo  v.  City  of  Syracuse,  183  N.  Y.  395,  76 
N,  E.  465.  In  that  case  a  bare  majority  of  the  court,  over  a  most 
vigorous  dissent,  held  that  in  a  death  case  the  notice  to  sue  need  not 
be  served  until  six  months  after  the  appointment  of  an  administrator. 
The  decision  was  specifically  put  upon  the  ground,  as  an  action  to 
recover  damages  for  death  caused  by  negligence  was  purely  statutory 
and  was  given  expressly  to  the  executor  or  administrator  of  a  decedent, 
such  cause  of  action  did  not  accrue  until  there  was  an  executor  or 
administrator  in  e»stence  capable  of  bringing  and  maintaining  the 
action.  It  has  no  application  here.  So  in  McKnight  v.  City,  186  N. 
Y.  35,  78  N.  E.  576,  where  an  action  was  brought  to  recover  damages 
for  an  injury  to  an  infant  under  the  age  of  14  years,  it  was  held  that 
the  running  of  the  period  of  limitation  of  1  year  provided  in  chapter 
572,  p.  801,  of  the  Laws  of  1886  was  suspended  by  reason  of  the  ex- 
ception contained  in  section  396  of  the  Code  of  CivU  Procedure.  That 
case  does  not  here  apply.  In  the  Missano  Case,  160  N.  Y.  123,  64 
N.  E.  744,  and  the  Sheehy  Case,  160  N.  Y.  139,  54  N.  E,  749,  there 
was  an  attempted  compliance  with  the  statute,  and  notice  was  actually 
received  by  the  corporation  counsel  within  the  6  months.  In  the  case 
at  bar  the  notice  to  the  comptroller  contained  no  statement  of  inten- 
tion to  sue  and  was  not  filed  with  the  corporation  counsel  until  after 
the  expiration  of  6  months. 

We  are  therefore  of  the  opinion,  as  tfiis  plaintiff  was  not  an  admin- 
istrator, nor  an  infant,  nor  suffering  from  any  other  disability,  his 
cause  of  action  accrued  when  he  received  the  injury  comjjlained  of, 
and  he  was  therefore  within  the  express  conditions  and  limitations  of 
the  statute  governing  his  right  to  maintain  the  action,  and,  as  his 
notice  of  intention  to  sue  was  not  filed  within  the  time  limited,  that 
the  complaint  should  have  been  dismissed. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    AU  concur. 


(57  Misc.  tbep.  66.) 

GOW  v.  BINGHAM  et  aL 

(Snpteroe  Court,  Special  Term,  Kings  Ooonty.    December  10;  1807.> 

li  CORSTITDTIORAI.  LAW— PERSONAL  SlOHTB— PEBSORAI.  LiBEBTT. 

The  right  to  personal  liberty,  wblch  exists  independent  of  any  express 
proYialon  of  law,  Indndes  not  only  al>8oIute  freedom  of  travel,  but  the 
preserratlon  of  the  person  Inviolate  against  attack  or  CMupnlsory  gtrlpplns 
or  exposure. 

Z  SAin. 

Const  N.  T.  art.  1,  i  1,  providing  that  no  person  shall  be  deprived  of 
any  of  his  rights  except  by  the  law  of  the 'land  or  Judgment  of  his  peers, 
and  section  6,  providing  that  he  shall  not  be  deprived  of  his  liberty  with- 
out due  process  of  law,  are  not  the  sources  of  the  right,  but  constitute 
a  shield  against  unwarranted  interference  with  such  right  by  any  de- 
partment of  the  government,  whether  executive,  lej^slatlvev  or  Judicial. 
.  [Ed.  Note.— For  cases  Is  point,  see  Cent  Dig.  voL  lOk  Constitutional 
Law,  i  149.] 
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8.  Sake— PowEBS  or  Govibnuxnt. 

The  act  of  declaring  wbat  temporary  InvaBlona  of  natural  rl^ts  of 
liberty  and  personal  immunity  are  necessary  In  the  exercise  of  police 
power  for  the  common  welfare  is  solely  a  legislative  prerogative,  and  is 
not  within  the  anthority  of  a  d^  police  force  exercising  a  portion  of  the 
ezecutlTe  power  of  the  state. 

4.  BaKB— MEASintEMENT  OF  OlTEIIDKBS— BSBTtLLOR   STSTEU. 

Pen.  Code,  8  379a,  and  Greater  New  York  Charter,  Lavra  1901,  p.  136,  c. 
466,  i  316,  make  it  the  duty  of  the  police  to  "qpedally  preeerve  the  public 
peace,  prevent  crime,  and  detect  and  arrest  offenders."  Charter,  i 
272,  authorizes  the  police  •commissioner  to  make  such  roles,  orders,  and 
regulations  as  may  be  reasonably  necessary  to  effect  a  prompt  and  effi- 
cient exercise  of  the  powers  conferred  on  him  by  law.  Laws  1901,  p.  143. 
c.  466,  i  338,  makes  It  the  duty  of  every  member  of  the  police  force  of  the 
dty  of  New  Tork,  Immediately  on  the  arrest  of  a  prisoner,  to  convey  him 
before  the  nearest  sitting  magistrate,  to  be  dealt  with  according  to  law; 
and  Pen.  Code,  t  879a  (Laws  1907,  p.  1469,  c  626),  provides  that  '^>n  the 
determination  of  a  criminal  action  In  favor  of  accused,  photographs, 
plates,"  etc.,  taken  of  him  "by  any  police  officers,  shall  be  returned  on  de- 
mand. Oode  Cr.  Proc.  H  165,  172,  303,  provide  thai;  when  a  prisoner  is 
arrested  for  a  bailable  offense,  he  shall  be  taken  wlljhoat  nnnecessary  de- 
lay before  a  magistrate,  and  may  give  bail  at  any  hour  of  the  day  or  night, 
and  shall  not  be  subjected  to  any  more  restraint  than  is  necessary  for  his 
arrest  and  detention  until  produced  before  the  court  or  magistrate.  Held, 
that  the  police  department  of  the  city  of  New  Tork  had  no  authority  to 
take  a  person  accused  of  an  offense  into  custody  after  he  had  been  arraign- 
ed and  admitted  to  bail,  and  take  his  photograph  and  measurements  for 
the  records  of  the  police  department  under  the  Bertlllon  system. 

5.  Obuiirai.  La.w— Pbebumptior  or  IiraocxNOB— EiiTBNT. 

Under  Code  Cr.  Proc.  8  389,  providing  that  every  person  Is  presmned 
Innocent  until  the  contrary  is  proved  b^ond  a  reasonable  doubt,  the  pre- 
sumption of  Innocence  survives  all  proceedings  until  the  rendition  of  a 
verdict  of  guilty. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  14,  Criminal  Law,  88 
731-737.] 

6.  OowwiTUTioNAi  Law— iNFBinaEMENT  OR  Jttdioiabt— Meabubevent  of  Or- 

VEitnEBS— PoLifs  Department  Huijss. 

A  rule  of  a  police  department  to  photograph  and  measnre  such  i)eraons 
suspected  of  offenses  as  the  officials  of  the  department  determine  shall  be 
BO  treated  Is  Invalid,  as  an  exercise  of  judicial  functions  by  ezecntiTe  and 
admlnlstratlTe  officers, 

7.  Sake— Pebsorai.  BEotTBiTr— VioiiATion— Oivil  actioit. 

Where  members  of  a  city  police  department  seized  relator  after  he  had 
been  balled  for  an  offense  and  before  trial,  and  carried  him  to  the  police  sta- 
tion, and  there  compelled  him  to  submit  to  be  photographed,  measured, 
eto.,  for  the  Bertlllon  system,  such  conduct  constituted  a  gross  violation 
of  relator's  right  to  personal  security,  and  entitled  him  to  sue  every  per- 
son concerned  therein  for  damages. 

8.  Assault— Elements  or  Offense. 

Arrest  of  a  person  accused  of  an  offense  by  police  officers,  after  he  had 
been  admitted  to  bail,  and  the  taking  of  his  photograph  and  measurements 
hy  the  Bertlllon  system,  constituted  an  assault,  for  which  those  participat- 
ing therein  might  be  prosecuted  under  Pen.  Code,  8  219,  defining  sfoch 
offense. 

8t  Libel— Obiminal  Libel— Elements  or  Offense. 

Where,  after  relator  had  been  admitted  to  ball,  he  was  seized  by  iMllce 
officers  and  compelled  to  submit  to  have  his  photograph  and  measurements 
taken  under  the  Bertlllon  system,  such  acts  constituted  criminal  libel,  as 
defined  by  Pen.  Code,  88  242,  244,  246^  for  which  those  participating  there- 
in might  properly  be  prosecuted. 
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IOl  Manoakus— Biobt  to  Wbit. 

Wbere  police  officers  illegally  seized  relator,  after  he  had  been  admitted 
to  ball,  and  subjected  blm  to  the  taking  of  hla  pbot(%raph  and  measure- 
mentg  under  the  BertUlon  eystem,  he  could  not  compel  the  destruction  of 
such  photographs,  impressions,  and  records  by  mandamus,  under  the  rule 
that  such  writ  lies  only  to  compel  the  discbarge  of  a  public  duty,  and  not 
to  undo  what  has  been  Improperly  done,  though  under  color  of  the  per- 
formeince  of  a  public  duty. 

Application  by  William  Gow  for  a  peremptory  writ  of  mandamus 
against  Theodore  Bingham  and  others  to  compel  them  to  destroy 
certain  photographs,  measurements,  imprints,  etc.,  taken  of  his  per- 
son without  authority.    Application  denied. 

Martin  W.  Littleton,  for  relator, 

Edward  J.  I^azansky,  Asst.  Corp.  Counsel,  for  respondents. 

* 

BURR,  J.  The  undisputed  facts  in  thi«  case  are  these:  On  the 
21st  of  November,  1907,  William  Gow  had  been  indicted  by  a  grand 
jury  in  the  County  Court  of  Kings  county,  charged  with  the  crimes 
of  grand  larceny  and  forgery.  So  far  as  appears,  he  had  never  before 
been  accused,  nor  even  suspected,  of  any  crime.  He  appeared  at  the 
courthouse  where  the  County  Court  was  in  session  on  me  day  named, 
and  went  to  the  office  of  the  district  attorney  of  the  county,'  and  there 
acknowledged  his  readiness  to  appear  and  plead  to  the  said  indictments 
and  arrange  for  the  giving  of  bail  necessary  to  secure  his  release  from 
custody  pending  trid.  While  waiting  in  the  district  attorney's  office 
to  permit  arrangements  between  the  district  attorney  and  the  County 
Court  for  his  arraignment  and  release  on  bail  to  be  perfected,  one 
August  Kuhne,  a  member  of  the  police  force  of  the  city  of  New  York, 
came  into  the  office  of  the  district  attorney,  and  notified  the  said  Gow 
tfiat  he  must  accompany  him  to  police  headquarters  in  the  borough  of 
Brooklyn,  which  was  in  a  building  several  blocks  distant  from  the 
courthouse.  At  that  place  a  record  is  kept  of  photographs,  measure- 
ments, and  imprints  taken  under  the  Bertillon  system  of  persons  con- 
victed of  crime  and  also  of  some  persons  who  are  charged  with  crim- 
inal offenses,  which  record  is  familiarly  known  as  the  "Rogues'  Gal- 
lery." In  obedience  to  the  command  of  the  said  Kuhne,  said  Gow 
went  to  police  headquarters,  and  while  there,  in  obedience  to  the  com- 
mand and  under  the  authority  of  the  police  department,  he  submitted 
to  having  his  photograph  taken,  and  also  certain  measurements  and 
imprints  made  under  the  system  above  referred  to,  which  are  now 
in  the  custody  and  control  of  the  respondents,  or  some  of  them,  as 
(^cers  of  the  police  department  of  the  dty  of  New  York.  There- 
after the  said  Gow  was  brought  back  by  the  said  Kuhne  to  the  dis- 
trict attorney's  office,  and  shortly  thereafter  he  was  arraigned  in  the 
County  Court,  pleaded  "not  guilty,"  the  amount  of  bail  was  fixed, 
bail  given  and  accepted,  and  the  prisoner  discharged.  This  applica- 
tion is  made  for  a  peremptory  wnt  of  mandamus  to  compel  the  offi- 
cials constituting  the  police  department  of  the  city  of  New  Yoiik  and 
those  persons  having  the  custody  and  control  of  the  said  photographs, 
records,  and  impressions  to  destroy  the  same  as  having  been  unlaw- 
fully taJcen,  and  as  being  retained  without  authority  of  law. 

"Two  questions  present  themselves  upon  this  application:    First. 
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Was  the  act  of  the  officers  of  the  police  department  in  compelling 
the  petitioner  to  submit  to  having  his  fhotograph  taken  and  these 
measurements  and  imprints  made  a  lawful  or  an  unlawful  act?  Sec- 
ond. If  unlawful,  has  the  petitioner  redress  in  this  form  of  proceeding? 
There  are  certain  rights  pertaining  io  mankind  which  have  their 
origin  independent  of  any  express  provision  of  law,  and  which  are 
termed  "natural  rights."  One  of  these  is  the  right  of  personal  lib- 
erty. This  includes  not  only  absolute  freedom  to  every  one  to  go 
where  and  when  he  pleases,  but  the  right  to  preserve  his  person  in- 
violate from  attack  by  any  other  person.  This  right  to  one's  person 
may  be  said  to  be  a  right  of  complete  immunity,  to  t«  let  alone.  Qx)ley 
on  Torts  (3d  Ed.)  33.  The  inviolability  of  the  person  is  as  much 
invaded  by  a  compulsory  stripping  and  exposure  as  by  a  blow.  Union 
Pacific  R.  R.  Co.  v.  Botsford,  i41  U.  S.  250,  11  Sup.  Ct  1000,  35  L. 
Ed.  734;  McQuigan  v.  D.,  L.*  W.  R.  R.  Co.,  129  N.  Y.  60,  29  N. 
E.  235,  14  L.  R.  A.  466,  26  %m.  St.  Rep.  607.  So  sacred  is  this 
right  in  its  diaracter  that  the  people  of  the  state,  sp^iking  in  the 
most  solemn  form,  namely,  through  the  state  Constitution,  have  de- 
clared that  no  person  shall  be  deprived  of  any  of  his  rights  unless  by 
the  law  of  the  land  or  the  judgment  of  his  peers.  Const  N.  Y.  art 
1,  §  1.  Nor  shall  he  be  deprived  of  his  liberty  without  due  process 
of  law.  Id.  art.  1,  §  6.  These  constitutional  provisions  are  not 
the  sources  of  the  right.  They  are  in  the  nature  of  a  shield  against, 
any  unwarrantable  interference  with  such  rights  by  any  department 
of  the  government — executive,  legislative,  or  judicial.  But,  when 
one  becomes  a  member  of  a  community,  this  absolute  right  confirmed 
by  constitutional  provisions  of  necessity  yields  to  another  and  higher 
right  The  absolute  freedom  from  restraint  which  the  individual  has 
as  a  natural  right  yields  to  the  necessities  of  the  public  welfare,  when 
such  public  welfare  demands  that,  for  its  sake,  this  right  be  tempo- 
rarily impaired.  It  is  in  accordance  with  the  demand  of  this  neces- 
sity that  temporary  restraint  of  a  person  accused  of  crime  until  such 
time  as  the  accusation  can  be  determined  to  be  false  or  well  founded 
finds  the  authority  for  its  existence.  But  this  right  of  temporary 
restraint  is  zealously  guarded  and  restricted.  While  a  person  indicted 
for  a  felony  may  be  arrested,  the  statute  makes  it  the  duty  of  the 
court  issuing  the  warrant  for  his  arrest  to  provide  that,  when  the 
arrest  is  made,  he  shall  be  brought  before  the  court,  and  not  taken 
elsewhere,  provided  thi  court  is  then  in  session.  Code  Cr.  Proc  § 
301.  If  ^e  offense  is  bailable,  the  court  upon  directing  the  warrant 
to  issue  may  fix  the  amount  of  bail  (Id.  §  303),  and  the  person  so 
arrested  is  entitled  to  be  taken  before  a  magistrate  without  unneces- 
sary delay,  and  may  give  bail  at  any  hour  of  the  day  or  night  (Id. 
§  166).  A  person  so  arrested  is  not  to  be  subjected  to  any  more  re- 
straint than  is  necessary  for  his  arrest  and  detention  until  produced 
before  the  court  or  magistrate.  Id.  §  172.  These  temporary  invasions 
of  natural  right  are  what  is  known  as  the  "exercise  of  the  pofice 
power."  The  act  of  declaring  what  temporary  invasions  of  the  nat- 
ural rights  of  liberty  and  personal  immunity  are  necessary  in  the  exer- 
cise of  police  power  for  the  common  welfare  of  the  community  is 
solely  a  legislative  act    1  Tiedeman's  State  and  Federal  Control  of 


Digitized  by 


Google 


Sup.  Ct.)  QOW  T.  BIMOHAM.  1015 

Persons,  §  2.  It  is  necessary,  therefore,  for  the  respondents  in  this 
■case  to  show,  in  the  first  place,  legislative  authority  for  the  acts  ccrni- 
plained  of.  If  such  authority  is  shown,  a  further  question  will  arise, 
whether  that  act  was  in  violation  of  constitutional  provisions,  and  a 
legitimate  exercise  of  the  police  power.  If  no  such  authority  is  shown, 
the  latter  inquiry  need  not  be  pursued.  No  statute  has  been  found 
which  in  express  terms  authorizes  any  member  of  the  police  force  of 
this  city  to  deprive  any  person  of  his  liberty  of  action,  or  invade  his 
right  of  personal  immunity  to  the  extent  of  requiring  him  to  submit 
to  having  his  iriiot(^aph  taken,  and  measurements  and  impressions 
of  his  body  made,  for  die  purpose  of  preserving  them  in  the  criminal 
records  of  that  department  simply  because  such  ^rson  has  been  in- 
dicted charged  with  a  criminal  offense.  The  police  department  claim 
that  implied  authority  for  this  startling  invasion  of  personal  liberty 
may  be  found  in  two  provisions  of  the  charter  of  the  city,  and  in  an 
amendment  to  the  Penal  Code,  adopted  at  the  last  session  of  the  Legis- 
kture,  and  which  became  operative  on  the  1st  day  of  September  last. 
Laws  1901,  pp.  116,  136,  c.  466,  §§  272,  315 ;  Pen.  Code,  §.  379a.  By 
section  315  of  the  charter  it  is  made  the  duty  of  the  police  to  "espe- 
■dally  preserve  the  public  peace,  prevent  crime,  and  detect  and  arrest 
offenders."  To  subject  a  citizen,  never  before  accused,  to  such  mdig- 
Tiities,  is  certainly  unnecessary  in  order  to  "detect  and  arrest"  him; 
for  he  must  have  been  detected  and  arrested  before  he  can  be  so  dealt 
with.  It  is  unnecessary  to  "prevent  crime,"  for  the  acts  for  which 
indictment  has  been  found,  if  criminal,  have  already  been  committed. 
The  "public  peace"  cannot  readily  be  disturbed  by  a  man  in  the  custody 
of  the  law,  and  his  arrest  will  be  all  sufficient  to  accomplish  that  end, 
without  imposing  upon  him  further  attack  upon  the  inviolability  of 
his  person. 

By  section  272  of  the  charter  the  police  commissioner  is  required 
"to  make  such  rules,  orders,  and  regulations"  as  may  be  reasonably 
necessary  to  effect  a  prompt  and  efficient  exercise  of  all  powers  con- 
ferred upon  him  by  law.  But,  if  no  power  is  conferred  upon  him  by 
law  in  this  regard,  any  rule  which  he  may  promulgate  respecting  the 
same  is  utterly  void.  The  exercise  of  any  such  extreme  police  power 
as  is  here  contended  for  is  contrary  to  the  spirit  of  Anglo-Saxon  lib- 
erty. It  is  a  principle  of  the  common  law  which  has  been  reinforced 
by  statutory  provisions  (Code  Cr.  Proc.  §  389),  that  every  person  is 
presumed  to  be  innocent  until  the  contrary  be  proved  beyond  a  rea- 
sonable doubt.  That  presumption  survives  the  finding  of  an  indict- 
ment, arrest,  arraignment,  and  the  impaneling  of  a  petit  jury  for  the 
trial  of  the  issue.  It  continues  during  the  introduction  of  evidence 
upon  the  trial,  the  summing  up  of  counsel,  the  charge  of  the  court, 
and  until  the  jury  by  its  verdict  of  "guilty"  has  said  that  the  presump- 
tion is  overcome,  or,  by  its  verdict  of  "not  guilty,"  that  the  presump- 
tion has  become  an  established  fact.  To  hold  tliat  the  vague  and  in- 
ddinite  provisions  of  the  charter  above  referred  to  authorize  the  con- 
duct of  the  police  department  whidi  is  here  criticised  would  require  us 
to  hold  that  the  express  provisions  of  the  Code  of  Criminal  Procedure 
above  referred  to  with  regard  to  the  arrest  and  detention  of  a  prisoner 
(Code  Cr.  Proc.  §§  303,  165,  172)  were  repealed  by  implication.    The 
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law  does  not  favor  repeal  by  implication  of  the  express  provisions  of  a 
statute.  1  Lewis'  Sutherland  Statutory  Constructicwi,  465.  It  is  only 
when  there  is  such  manifest  and  total  repugnance  between  the  earlier 
and  later  statutes  that  the  two  enactments  cannot  stand  together  that 
such  repeal  will  be  inferred.  Not  only  does  such  repugnance  not  exist 
in  this  case,  but  the  construction  contended  for  by  the  police  depart- 
ment is  in  direct  conflict  with  the  provisions  of  the  charter  itself,  which 
makes  it  the  duty  of  every  member  of  the  police  force  under  the  pen- 
alty of  a  fine  or  dismissal  from  the  force,  immediately  upon  an  arrest, 
to  convey  the  offender,  not  to  police  headquarters  to  be  photographed 
and  measured,  but  "before  the  nearest  sitting  magistrate  that  he  may 
be  dealt  with  according  to  law."    Laws  1901,  p.  143,  c.  466,  §  338. 

The  remaining  statute  above  referred  to  which  has  been  cited  in 
support  of  the  contention  of  the  respondents  provides  that: 

"Upon  tbe  determination  of  a  criminal  action  or  proceeding  against  a  per- 
■OD  In  favor  of  such  person,  every  photograph  of  such  person  and  ptiotograplilc 
plate  or  proof  taken  or  made  of  sncb  person  while  such  action  or  proceeding 
iB  pending,  by  direction  or  authority  of  any  police  officer,  i)eace  officer  or  any 
member  of  any  police  department,  and  all  duplicates  and  copies  thereof,  shall 
be  returned  on  demand  to  such  person  by  the  police  officer,  peace  officer,  or 
member  of  any  police  department  having  any  such  photgrapb,  pliotographic 
plate  or  duplicate  In  his  possession  or  under  ills  controL"  Pen.  Code,  $  379a ; 
liswa  1907,  p.  1468,  c.  628. 

The  reason  which  induced  the  Legislature  to  pass  this  act  may  un- 
doubtedly be  found  in  the  determination  of  the  Court  of  Appeals  in  the 
Molineux  Case.  In  the  Matter  of  Molineux  ft.  Collins,  177  N.  Y.  395, 
69  N.  E.  727,  65  L.  R-  A.  104.  In  that  case  the  relator  had  been  con- 
victed of  the  crime  of  murder  in  the  first  degree,  and  sentenced  to 
death.  Thereafter,  in  pursuance  of  an  express  statute,  he  had  been 
photographed  and  measured.  Subsequently  it  was  determined  that 
the  judgment  of  conviction  was  erroneous,  and  it  was  reversed,  and 
upon  a  new  trial  he  was  acquitted  In  the  proceeding  above  referred 
to  he  sought  to  compel  the  return  to  him  or  the  destruction  of  the 
photographs  and  plates.  The  court  held  that  inasmuch  as  at  the  time 
that  tihe  photograph  was  taken  it  was  taken  in  pursuance  of  an  ex- 
press authority  of  statute  relating  to  persons  who  had  been  convicted 
of  crime,  and  inasmuch  as  the  statute  provided  no  relief  for  those 
whose  conviction  might  subsequently  be  adjudged  erroneous,  the  ap- 

?al  for  relief  must  be  made  to  th6  Legislature,  and  not  to  the  court, 
he  act  in  question  went  further  than  the  necessities  of  the  case  de- 
manded. It  would  have  been  entirely  sufficient  to  have  provided  that 
where  such  a  photograph  had  been  taken  in  pursuance  of  any  express 
provision  of  law,  and  a  criminal  action  against  the  subject  of  the  pic- 
ture, although  he  might  have  been  at  one  time  juid  before  the  picture 
was  taken  convicted  of  crime,  was  ultimately  determined  in  his  favor, 
such  photograph  should  be  destroyed.  It  could  hardly  be  deemed  pos- 
sible that  the  Legislature  intended  to  make  that  which  was  unlawful 
when  it  was  done  a  lawful  act  by  simply  providing  that  the  result  of 
that  unlawful  act  should  under  certain  contingencies  be  destroyed.  In 
the  case  of  persons  actually  convicted  of  crime  and  sentenced  to  the 
state  prisons  or  the  penitentiaries  of  the  state,  or  to  the  New  York 
State  Reformatory  at  Elmira,  tbe  Legislature  have  in  express  and  cer- 
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tain  language  provided  for  the  taking  of  sudi  pictures  and  the  making 
of  such  measurements.  Laws  1889,  p.  611,  c.  382,  §  40 ;  Laws  1896, 
p.  401,  c.  440. 

It  is  not  conceivable  that  the  lawmaking  power,  which  proceeded 
so  carefully  and  by  express  enactments  with  °  reference  to  the  cases 
of  persons  convicted  of  crime,  should  have  intended  by  vague  and 
indefinite  provisions,  such  as  the  one  last  above  referred  to,  to  affect 
the  sacred  rights  of  persons  presumed  to  be  entirely  innocent  of  any 
crime.  No  case  has  been  cited  in  this  state  attempting  to  sustain 
the  action  of  the  police  authorities  in  this  regard.  Only  two  have 
been  called  to  my  attention  where  the  question  has  been  considered, 
and  I  have  been  unable  to  find  any  others.  People  ex  rel.  Joyce 
v.  York,  87  Misc.  Rep.  668,  69  N.  Y.  Supp.  418;  Owen  v.  Partridge, 
40  Misc.  Rep.  416,  82  N.  Y.  Supp.  248.  In  the  first  of  these  the 
relator  had  been  actually  convicted.  In  the  second  the  court  care- 
fully refrained  from  passing  on  the  question  of  the  right  of  the 
police  department  in  cases  where  conviction  had  not  been  had.  It 
IS  perfectly  dear,  therefore,  that  there  is  no  statutory  authority  jus- 
tifying the  acts  of  tfie  police  department  which  are  here  attacked. 
The  real  ground  for  their  action,  as  it  appears  frcnn  the  moving 
papers  herein,  is  a  custom  of  the  police  department  which  has  ex- 
isted for  a  considerable  period  of  time  of  adding  to  the  photographs 
and  measurements  of  convicted  criminals  taken  under  the  statutes 
above  referred  to  the  photographs  and  measurements,  not  of  every 
person  arrested,  but  only  of  those  particular  ^rsons  that  in  the  wis- 
dom of  the  police  officials  they  deemed  desirable  to  have  in  their 
collection,  and  this  custom  is  indirectly  countenanced  by  a  rule  of 
tiie  department  to  the  effect  that  "likenesses  of  persons  collected  for 
the  use  of  the  detective  bureau  shall  be  privately  kept  in  a  gallery 
for  the  official  use  of  the  police  force  as  an  aid  to  the  prevention  and 
detection  of  crime,  and  shall  not  be  exhibited  to  any  person  unless 
such  person  is  accompanied  by  an  officer  of  the  department,"  and 
that  "the  Bertillon  system  in  use  by  the  department  shall  be  in  charge 
of  the  detective  bureau."  Such  a  custom  and  such  a  rule  would  not 
of  itself  be  sufficient  to  justify  the  conduct  of  the  respondents  here. 
The  officers  of  the  police  department  are  purely  executive  and  ad- 
ministrative officers.  The  act  of  determining  whether  the  liberty  of 
a  citizen  shall  be  infringed  in  the  manner  above  referred  to  belongs 
solely  to  the  Legislature.  Inasmuch  as  even  under  the  rule  of  the 
department  only  such  suspected  persons  are  photographed  and  meas- 
ured as  the  officials  of  the  department  determine  shall  be  so  treated, 
the  act  of  determining  what  conduct  on  the  part  of  a  citizen  justifies 
such  infringement  upon  his  natural  rights  is  an  act  judicial  in  char- 
acter. To  sustain  a  mere  rule  of  the  police  department  under  such 
circumstances  would  be  to  confer  upon  the  officials  of  that  depart- 
ment not  only  executive,  but  legislative  and  judicial,  powers.  The 
founders  of  our  government  were  exceedingly  careful  to  distribute 
the  sovereign  power  of  the  state  between  the  executive,  legislative, 
and  judicial  branches  thereof,  and  to  provide  that  neither  should  tres- 
pass upon  the  domain,  of  the  other.    The  time  has  not  yet  come  when 
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the^  entire  sovereign  power  of  the  people  of  the  state,  executive, 
legislative,  and  judicial,  is  united  in  a  member  of  the  police  force. 
The  acts  of  the  police  department  here  criticised  were  not  only  a 
gross  outrage,  not  only  perfectly  lawless,  but  they  were  criminal  in 
character.  Every  pers<m  concerned  therein  is  not  only  liable  to  a 
civil  action  for  danutges,  but  to  criminaJ  prosecution  for  assault  (Pen. 
Code,  §  219),  and  also  for  criminal  libel  (Pen.  Code,  §§  242,  244,  245; 
Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  567,  64  N.  E., 
on  page  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828). 

Notwithstanding  this,  after  careful  examination,  I  am  convinced 
that  the  relator  luis  mistaken  his  remedy.  In  llie  absence  of  special 
statutory  authority,  a  writ  of  mandamus  <Mily  lies  to  compel  one  to 
do  what  ought  to  be  done  in  the  discharge  of  a  public  duty,  and  not 
to  undo  what  is  improperly  done,  even  though  it  may  have  been 
done  under  the  color  of  performance  of  public  duty.  Merrill  on 
Mandamus,  §  42;  Ex  parte  Nash,  15  Queen's  Bench,  92;  In  the 
Matter  of  Dental  Society  v.  Jacobs,  103  App.  Div.  86,  92  N.  Y. 
Supp.  590;  People  ex  rel.  Joyce  v.  York,  27  Misc.  Rep.  658,  69  N. 
Y.  Supp.  418.  In  the  Nash  Case  it  appeared  that  the  seal  of  a  cor- 
poration had  been  improperly  affixed  to  the  register  of  shareholders, 
and  an  application  was  made  for  a  writ  of  mandamus  to  con^^l  the 
removal  of  said  seal.    Lord  Campbell  said: 

"We  grant  it  [mandamtiB]  when  that  has  not  been  done  which  tlie  statute  or- 
'dera  to  l>e  done,  but  not  for  the  purpose  of  undoing  what  has  lieen  done." 

It  might  be  urged  that  it  was  the  du^  of  the  police  department 
to  keep  a  correct  record  of  persons  convicted  of  crime,  and  not  to 
confuse  and  embarrass  that  record  with  the  pictures  and  measure- 
ments of  persons  presumed  to  be  innocent.  The  answer  to  such  ar- 
gument is  that  there  is  no  express  statutory  duty  imposed  upon  the 
police  department  in  this  city  to  keep  a  record  even  of  those  person.s 
convicted  of  crime.  But,  if  there  had  been  and  by  inadvertence  or 
design  there  had  been  induded  in  that  record  the  picture  and  history 
or  the  impressions  of  persons  not  properly  included  therein,  in  the 
absence  of  express  statutory  authority,  the  court  could  not  iy  man- 
damus compel  the  correction  of  such  error.  A  register  of  deeds 
may  be  compelled  to  record  a  deed  which  has  been  properly  exe- 
cuted and  acknowledged,  if  he  refuses  so  to  do.  I  apprehend,  how- 
ever, that  if  through  inadvertence  or  design  he  recorded  a  deed 
improperly  acknowledged,  or  one  upon  which  the  signature  was 
forged,  he  could  not  be  compelled  by  mandamus  to  cancel  such  rec- 
ord, although  the  instrument  was  improperly  recorded. 

The  case  of  Dental  Society  v.  Jacobs,  above  referred  to,  seems 
to  be  precisely  in  point.  In  that  case  it  appeared  that  by  Public 
Health  Law,  Laws  1893,  pp.  1548, 1549,  c.  661,  §§  161, 162,  as  amended 
by  Laws  1896,  pp.  419,  420,  c.  626,  it  was  the  duty  of  every  person 
practicing  dentisby  in  this  state  to  raster  in  the  <^ke  of  the  clerk 
of  the  county  where  his  place  of  business  is  located.  One  of  the 
conditions  which  would  entitle  him  to  such  registration  was  to  pre- 
sent to  the  county  clerk  a  license  issued  from  the  r^ents  of  the  Uni- 
versity of  the  State  of  New  York.    Upon  the  presentation  of  such 
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license,  and  an  affidavit  stating  his  name,  age,  birthplace,  number 
'Of  license,  date  of  issue,  and  other  particulars  in  the  act  specified, 
it  was  the  duty  of  the  county  clerk  to  preserve  such  affidavit  as  part 
•of  the  records  of  his  office,  and  to  issue  to  such  licentiate  a  certificate 
•of  his  registration,  and  a  transcript  thereof,  which  transcript  and 
license  were  made  presumptive  evidence  in  all  courts  of  the  facts 
stated  therein.  Subsequently  to  the  passage  of  the  act,  and  on  the 
19th  of  August,  1896,  one  William  £.  Walker  presented  an  affidavit, 
in  which  he  stated  that  his  legal  authority  for  practicing  dentistry 
-within  this  state  was  conferred  upon  him  by  diplcxna  from  the  Wis- 
consin Dental  College.  It  appeared  that  the  Wisconsin  Dental  Col- 
lie was  not  a  registered  dental  school;  and  it  was  claimed  that  the 
said  college  sold  its  diplomas,  and  that  the  said  Walker  had  purchased 
*he  diploma  from  said  college  for  the  sum  of  $50.  The  State  Dental 
Society  toc^  the  matter  up,  and  sought  by  mandamus  to  compel  the 
■county  clerk  to  cancel,  erase,  and  expunge  from  the  records  in  his 
office  the  name  of  the  said  Walker  on  the  book  of  registry  of  den- 
tists, and  to  remove  said  affidavit  from  the  files.  The  argument  was 
there  made  that  public  interests  demand  that  a  true  register  of  den- 
tists be  kept,  and  that  in  discharging  this  public  duty  the  county 
-clerk  could  be  compelled  to  remove  from  said  register  the  names 
•of  all  persons  improperly  ttiere.  The  court  held  that,  notwithstand- 
ing the  act  of  the  county  clerk  in  receiving  Walker's  affidavit  and 
-entering  his  name  <mi  the  register  was  wholly  without  authority  of 
law,  yet  there  was  no  statutory  duty  imposed  upon  the  cotmty  clerk 
or  his  successors,  at  the  request  of  any  one,  to  cancel  and  erase  such 
registration.  If  there  was  no  duty  upon  the  clerk  to  make  such  can- 
cellation and  erasure,  the  court  would  not  by  mandamus  compel  him 
so  to  do.  The  failure  of  the  county  derk  to  cancel  and  expunge 
the  name  of  Walker  from  the  register  of  dentists,  and  to  remove 
from  the  files  of  his  office  the  affidavit  made  by  him,  was  not  a  failure 
-to  perform  a  clearly  ministerial  public  duty,  because  the  act  of  the 
county  clerk  in  accepting  such  registration  was  a  completed  act  wholly 
•outside  of  public  duty. 

The  fact  that  in  the  civil  service  law  the  Legislature  have  deemed 
it  necessary  to  expressly  provide  that  in  the  provisions  relating  to 
the  rights  of  preference  to  appointment  conferred  upon  veterans, 
:and  the  provisions  relating  to  the  removal  of  veterans  from  positions 
in  the  public  service,  the  injured  party  should  have  a  remedy  by 
mandamus  for  refusing  to  allow  a  preference,  or  to  undo  an  unlaw- 
ful act  of  removal  (Laws  1899,  pp.  808,  809,  c.  870,  §§  20,  21),  would 
seem  to  indicate  that,  but  for  such  express  statutory  authority,  the 
right  to  this  remedy  would  not  exist.  Under  the  same  law  it  was 
Tield  with  regard  to  a  person  claiming  a  privilege  against  removal 
'by  reason  of  being  an  exempt  fireman  at  a  time  when  the  remedy 
hy  mandamus  had  not  been  extended  to  them  that  such  relief  was 
unavailable.  People  ex  rel.  Cochran  v.  Tracy,  35  App.  Div.  866,  64 
N.  Y.  Supp.  1070. 

It  is  with  great  regpret  that  I  have  been  compelled  to  come  to  the 
<onclusion  that  I  cannot  afford  the  relator  relief  in  this  form  of  pro- 
«eeding.    It  seems  highly  probable,  however,  that  by  voluntar}-  action 
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the  police  department  will  gladly  undo  the  wrong  that  has  been  done. 
It  is  scarcely  conceivable  Siat  a  department  of  the  city  government 
whose  acts  are  not  only  unlawful,  but  criminal  in  character,  should 
hesitate  to  undo  such  acts  when  their  attention  is  called  to  the  char- 
acter of  them.  It  is  made  the  duty  of  the  police  department  under 
the  charter  to  prevent  crime..  It  remains  to  be  seen  whether  under 
pretense  of  doing  that  they  shall  persistently  commit  drime. 
The  application  must  be  denied,  but  without  coste. 

(57  Misc.  R«p.  30.) 

PEOPLE  ex  rel.  JENKINS  v.  KUHNa 

(Stipreme  Oonrt,  Special  Term,  Kings  County.    December  17,  1907.) 

1.  HABXAS  COBPCB— BXQTnBITES— Seai.. 

Though  a  writ  of  habeas  corpus  1b  required,  by  Code  CIt.  Ptoc.  i  1992,  to 
be  Issued  under  the  seal  of  the  Supreme  Court,  section  24  also  declares 
that  the  omission  of  the  seal  does  not  render  the  writ  void  or  voidable. 

[Ed.  Nota—For  cases  In  point,  see  Cent  Dig.  voL  25,  Habeas  Corpus, 
«6&] 

2.  Sams— Right  to  Wbit— Obdbb  or  Oottbt. 

Under  Code  Civ.  Proc.  }  2020,  giving  an  absolute  right  to  the  writ  of 
habeas  corpus,  no  efpedal  order  of  court  is  necussary  for  its  issoance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  25.  Habeas  Oonnsa, 
I  55.] 

8.  PBOOBSS— WBITS— Aia^KBATIOK. 

Under  the  express  provisions  of  Code  Olv.  Proc  }  727,  a  writ  or  orda 
of  court  when  once  signed  should  not  be  changed  In  the  slightest  degree  by 
any  person  Into  whose  hands  It  oomes,  without  the  ooorf  s  express  au- 
thority. 

4.  Habbab  Cobpub— AriKBATiON  or  Wbit— Evteot. 

Where,  after  the  Issuance  of  a  writ  of  habeas  oorpns,  relator's  counsel 
changed  the  name  intended  for  relator  in  two  places  in  the  writ  to  comet 
a  mistake,  and  make  the  -writ  consistent  throughout  sndi  change  did  not 
invalidate  the  writ;  since  it  was  either  within  the  implied  authority  of 
counsel  to  make  the  writ  c<mform  to  the  intent  of  the  Justice  issuing  it 
or,  if  it  was  a  material  alteration  made  without  anthority.  It  was  the  act 
of  a  stranger  to  the  writ  and  therefore  did  not  affect  the  writ  as  originally 
issued. 

B.  Al/TEBATION    or   InSTBUMENTS— lUUATEBIAI.   ChANOB— CHANGE   BT   PASTIES— 

Etteot. 

If  a  change  is  made  by  one  of  the  parties  to  an  Instrument  after  its  ex- 
ecntion,  but  its  legal  Import  remains  the  same,  the  alteration  is  not  fatal, 
in  the  absence  of  a  statute  declaring  such  to  be  the  effect 

[Ed.  Note — ^For  cases  in  point  see  Cent  Dig.  voL  2,  Altoatlon  of  In- 
struments, {  4.] 

8.  Habeas  CoBPUs—WBiT—FoBU—OBJEcrioitB— Waives. 

Failure  of  relator  to  Incorporate  in  a  petition  for  a  writ  of  habeas  cor- 
pus all  the  matters  specified  in  Code  Civ.  Proc.  {  2019,  wets  waived  by  re- 
spondent's appearing  and  filing  a  return  to  the  writ,  instead  of  moving  to 
quastk 

7.  SAior—FEEB— Urdebtakiro. 

Where  no  objection  was  made  when  a  writ  of  habeas  corpus  was  sor- 
ed that  no  fees  were  tendered  to  respondent,  and  no  undertaking  was 
given  as  required  by  Code  Olv.  Proc.  S  2000,  and  respondent  finally  obeyed 
the  writ  without  production  of  either  fees  or  undertaking,  he  could  not 
object  that  the  writ  was  Invalid  for  that  reason. 
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Oode  Civ.  Proc.  |  2000,  requiring  relator  In  a  writ  of  habeas  coriras  to 
pay  certain  fees  and  ^ve  an  undertaking  to  tbe  respondent,  la  for  the  sole 
benefit  of  the  latter,  and  may  therefore  be  waived  by  him. 

9.  Sahs— PBODuonoH  OF  PsisoREB— Tnoe. 

Code  Civ.  Proc.  i  20O4,  makes  It  the  duty  of  the  person  on  whom  a  writ 
of  habeas  corpus  is  serred  to  obey,  and  make  return  to  It  according  to  the 
"exigency  thereof."  Section  2006  declares  that  when  the  writ  is  return- 
able forthwith,  at  a  place  within  20  miles  of  the  place  of  service,  the 
prisoner  must  be  produced  within  24  hours ;  and  section  2027  declares  that 
the  person  on  whom  the  writ  Is  served  must  bring  up  the  body  of  the 
prisoner  in  bis  custody  according  to  the  "command"  of  the  writ  Held, 
that  the  time  specified  in  section  2006  was  the  maximum  time  only,  and 
hence,  where  a  writ  required  the  production  of  the  prisoner  "forthwith  and 
Immediately,"  it  was  no  excuse  for  the  respondent's  delay  to  afford  an  op- 
portunity to  photograph  and  measure  the  prisoner  that  he  was  produced 
within  SA  hours. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  26,  Habeas  Corpus,  | 
T4.] 

lOi  Sahb—Disobedixroi)— Punishment— Statutes. 

Code  Civ.  Proc.  i  2028,  provides  that,  where  a  person  who  has  been  duly 
served  with  a  writ  of  habeas  corpus  neglects  without  sufficient  cause  fully 
to  obey  It,  the  court  or  Judge  before  whom  it  was  made  returnable,  must 
forthwith  issue  a  warrant  of  attachment  for  the  delinquent,  and  commit 
bim  to  custody  until  he  makes  return  to  the  writ  and  complies  with  the 
order,  etc.  Held,  that  such  section  referred  to  a  case  where  the  re^Kind- 
ent  failed  to  make  any  return  to  the  writ,  and  did  not  apply  to  one  in 
wlilch  the  default  consisted  in  the  method  and  manner  of  making  the 
return. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus,  (S 
72,73.] 

11.  Sauk— ElFFEor. 

Code  Civ.  Proc.  i  2028,  providing  for  punishment  of  a  respondent  dis- 
obeying a  writ  of  habeas  corpus.  Is  not  exclusive,  and  does  not  preclude 
the  court  from  punishing  re^Ktndent  as  for  a  contempt 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus,  { 
72.] 

la.  Save— Natube  of  Wbit. 

A  writ  of  habeas  corpus  Is  a  common-law  writ,  existing  Independent 
of  statute. 

[Ed.  Note< — For  cases  in  point,  see  Cent  Dig.  vol.  26,  Habeas  Corpus, 
IIJ 
1&  Saiix— AuTHOBTir  TO  ISSUE— JuDGK  IN  Chaubxbs— Cbiuinai.  Contempt. 

Under  tlie  habeas  corpus  act,  a  justice  of  the  Supreme  Court  who  is- 
sues the  writ  in  chambers  returnable  before  blm  at  chambers  being  a 
branch  of  the  Supreme  Court,  the  disobedience  of  the  writ  may  be  punish- 
ed as  a  criminal  contempt,  as  though  it  bad  been  issued  at  Special  Term. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus,  §S 
72,  78.] 

14.  Sajos— Givn,  Contempt. 

Where,  after  relator  had  been  admitted  to  bail  before  conviction,  he  was 
arrested  by  police  officers  and  taken  to  police  headquarters  to  be  photo- 
graphed and  measured  without  authority,  and,  in  order  to  prevent  this, 
Stained  a  writ  of  habeas  corpus  which  was  served  on  respondent  in 
Charge  at  police  headquarters,  requiring  production  of  relator  forthwith 
before  he  had  been  photographed  and  measured,  but  respondent  delayed 
compliance  with  the  writ  until  such  proceedings  had  been  completed,  the 
writ  constituted  a  special  proceeding  to  preserve  relator's  personal  liberty 
and  immunity  of  his  person,  and  hence  respondent  was  punishable  as  for 
a  civil  contempt  under  Code  Civ.  Proc.  f  14,  subd.  8,  providing  that  a  court 
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of  record  has  power  to  punish,  by  fine  and  imprisonment,  or  eitber.  a  neg- 
lect or  Tiolation  or  other  misconduct  by  which  a  right  or  remedy  of  a 
party  to  a  civil  action  or  a  q)ecial  proceeding  lias  been  defeated.  In  any- 
other  case  than  those  specified,  where  an  attaclmient  or  other  proceeding: 
to  punish  for  a  contempt  has  been  usually  adopted  in  a  court  of  record  to- 
enforce  a  civil  remedy  or  to  protect  the  right  of  a  party. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus,  I- 
74.] 

Proceedingfs  to  punish  August  Kuhne  for  contempt  for  disobejang; 
a  writ  of  habeas  corpus  issued  on  the  relation  of  Frjmk  Jenkins.  De- 
fendant convicted. 

Stephen  C.  Baldwin,  for  relator. 

Edward  J.  Lazansky,  Asst.  Corp.  Counsel,  William  Rand,  and  How- 
ard S.  Gans,  for  respondent. 

BURR,  J.  Upon  the  hearing  of  this  application,  the  respondent 
seemed  to  be  more  concerned  to  discover  alleged  technical  defects  in. 
the  writ  and  the  proceedings  to  punish  him  for  disobedience  of  it 
than  to  meet  tiie  questions  involved  upon  the  merits.  The  technical 
questions  will  be  first  considered. 

The  respondent  claims  the  writ  to  be  void  for  two  reasons :  First, 
that  it  was  not  issued  under  seal;  and,  second,  that  material  altera- 
tions had  been  made  in  it  after  the  writ  had  been  signed  by  the  justice 
issuing  the  same.  While  the  statute  provides  that  such  a  writ  must 
be  issued  under  the  seal  of  the  Supreme  Court  (Xilode  Civ.  Proc.  § 
1992),  the  same  statute  also  provides  that  the  omission  of  the  seal  does- 
not  make  the  writ  either  void  or  voidable  (Id.  §  24).  A  writ  of  habeas^ 
corpus  is  a  writ  to  which  the  petitioner  has  an  absolute  right.  Code- 
Civ.  Proc.  §i  2020.  It  does  not  rest  in  discretion,  as  does  a  writ  of 
mandamus,  and  no  special  order  of  the  court  is  required  before  it 
issues. 

The  facts  with  r^ard  to  tihe  alterations  in  the  writ  are  undisputed, 
and  are  substantially  as  follows:  Counsel  for  the  petitioner  in  these 
proceedings,  anticipating  that  earlier  in  the  day  one  John  G.  Jenkins, 
Jr.,  might  be  indicted  by  the  Coimty  Court,  and  anticipating:  that  an 
effort  might  be  made  to  photograph  and  measure  him  while  in  the 
custody  of  the  County  Court  and  waiting  the  adjustment  of  bail,  pre- 
pared a  typewritten  petition  for  a  writ  of  habeas  corpus,  and  also  a 
writ  requiring  the  persons  having  the  custody  of  the  body  of  John 
G.  Jenkins,  Jr.,  to  produce  him  forthwith  and  immediately  upon  the 
receipt  of  the  writ  before  the  justice  issuing  the  same.  The  said 
John  G.  Jenkins,  Jr.,  was  arraigned,  admitted  to  bail,  and  discharged, 
and  no  attempt  was  made  to  interfere  with  him.  When  the  person 
of  Frank  Jenldns  was  seized  under  the  circumstances  hereinafter  set 
forth,  his  counsel  took  the  typewritten  paper  previously  prepared,  and 
in  the  petition  struck  out  the  words,  "John  G.,"  before  the  word, 
"Jenkins,"  and  wrote  in  the  word,  "Frank,"  with  a  pen,  and  struck 
out  the  word,  "Jr.,"  after  the  word  "Jenkins."  This  petition  was  then 
verified.  In  the  writ  in  the  mandatory  part  thereof  he  struck  out 
the  words,  "John  G.,"  before  the  word  Jenkins,"  and  inserted  the 
word,  "Frank,"  struck  out  the  word,  "Jr.,"  after  the  word  "Jenkins,"" 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE   V.  KUHNB.  lOSJ 

and  in  the  closing  part  of  the  writ  again  struck  out  the  same  words 
and  inserted  the  word  "Frank."  All  this  was  done  before  the  writ 
was  submitted  to  the  justice  for  signature.  When  signed,  the  writ 
read  as  follows: 

"People  of  the  State  of  New  York.  To  the  Police  Officers  or  Other  Persons  to 
Charge  of  John  O.  Jenkins,  Jr. :  We  command  joa  that  yon  have  the  body  of 
Frank  Jenkins  by  you  imprisoned  and  detained  as  It  Is  said,  together  with  the 
time  and  canse  of  such  Imprisonment  and  detention  by  whatsoever  name  the 
said  John  O.  Jenkins,  Jr.,  Is  called  or  charged,  before  me,  a  justice  of  the  Su- 
preme Court,  forthwith,  and  Immediately  upon  the  receipt  of  this  writ  at  my 
chambers  In  the  courthouse.  In  the  borough  of  Brooklyn,  city  of  New  Tork^ 
to  do  and  receive  what  shall  then  and  there  be  considered  concerning  the  said 
Frank  Jenkins,  and  have  you  then  and  there  this  writ" 

At  the  police  headquarters  one  of  the  counsel  for  Frank  Jenkins 
observed  uie  failure  to  change  the  words,  "John  G.,"  to  "Frank,"  in 
the  salutation  clause  of  the  writ,  and  also  in  the  middle  of  the  writ 
following  the  words,  "by  whatsoever  name  the  said,"  and  preceding 
the  words,  "is  called  or  charged."  Taking  a  pen  in  the  presence  of 
the  respondent,  he  changed  these  words  in  the  writ  so  as  to  make  the 
language  of  the  writ  consistent  throughout.  These  latter  changes 
in  the  writ  were  not  necessary.  If  the  salutation  clause  of  the  writ 
had  read  simply  "People  of  the  State  of  New  York.  To  the  Police 
Officers,"  it  would  have  been  quite  sufficient  The  person  upon  whom 
the  writ  is  served  is  deemed  to  be  the  person  to  whom  it  is  directed, 
although  directed  to  him  by  a  wrong  name  or  description,  or  to  an- 
other person.  Code  Civ.  Proc.  §  2024.  The  mandatory  clatrse  of  the 
writ  commanded  the  person  upon  whom  it  was  served  to  have  the 
body  of  Frank  Jenkins  before  the  justice  issuing  the  writ,  to  do  and 
receive  what  should  then  and  there  be  considered  concerning  the  said 
Frank  Jenkins.  If  the  words,  "by  whatsoever  name  the  said  John 
G.  Jenkins,  Jr.,  is  called  or  charged,"  had  been  entirely  omitted,  the 
writ  would  have  been  a  good  writ  for  the  production  of  Frank  Jenk- 
ins. If  the  person  directed  to  be  produced  is  described  in  any  way 
so  as  to  be  identified  as  the  person  intended,  the  writ  shall  not  be  dis- 
obeyed for  any  defect  of  form.  Id.  2024.  While  the  act  of  counsel 
in  making  the  changes  above  referred  to  was  indiscreet  and  injudicious, 
it  is  manifest  that  it  was  not  done  with  evil  intent.  A  writ  or  an  order 
of  the  court  when  it  has  once  been  signed  should  never  be  changed 
in  the  slightest  degree  by  any  person  into  whose  hands  it  comes  with- 
out the  express  authority  of  the  court.  Code  Civ.  Proc.  §  727.  But, 
if  the  changes  were  material,  the  respondent  must  choose  one  horn 
of  tilt  dilemma  or  the  other.  Either  it  was  within  the  implied  au- 
thority of  counsel  who  had  obtained  the  writ  to  change  it  so  as  to 
make  it  conform  to  the  intent  of  the  justice  issuing  the  writ- and  to 
correct  a  palpable  mistake  therein,  or  such  change  was  made  entirely 
without  authority  and  by  a  stranger  to  the  instrument.  If  the  former 
is  the  case,  then  the  writ  was  not  vitiated.  2  Cyc.  148 ;  Clute  v.  Small, 
17  Wend.  238 ;  Hale  v.  Russ,  1  Me.  334.  But,  if  the  change  was  made 
without  authority  and  by  a  stranger,  such  change  has  no  effect  upoii 
the  original  writ.  The  paper  then  has  no  other  or  diflferent  mean- 
ing than  it  had  before  such  change  was  made.  2  Cyc.  154 ;  Martin 
V.  Tradesmen's  Ins.  Co.,  101  N.  Y.  498,  5  N.  E.  338.    If  a  change 
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is  made  by  one  of  the  parties  to  an  instrument,  still,  if  the  legal  im- 
port and  effect  of  the  mstrument  remains  the  same  after  the  altera- 
tion, such  alteration  does  not  vitiate  it  in  the  absence  of  a  statute 
declaring  such  to  be  the  effect.  Prudden  v.  Nester,  103  Mich.  540, 
61  N.  W.  777;  Krouskop  v.  Shontz,  51  Wis.  204,  8  N.  W.  241,  37 
Am.  Rep.  817 ;  Clapp  v.  Collins  (City  Ct)  7  N.  Y.  Supp.  98 ;  Leonard 
V.  Phillips,  39  Mich.  183,  33  Am.  Rep.  370 ;  Derby  v.  Thrall,  44  Vt 
413,  8  Am.  Rep.  389 ;  Arnold  v.  Jones,  2  R.  I.  345 ;  Rudesill  v.  Jef- 
ferson Co.,  85  111.  446.  In  this  case  from  the  petition  and  the  manda- 
tory portions  of  the  writ,  it  is  perfectly  apparent  that  the  person  to  be 
produced  was  Frank  Jenkins.  Any  changes  in  the  other  portions  of 
the  writ  to  conform  to  the  principal  parts  uiereof  and  effect  that  inten- 
tion were  immaterial  changes,  and  did  not  make  the  writ  void. 

It  was  also  claimed  that  the  writ  was  defective  for  fsdlure  to  in- 
corporate in  the  petition  the  various  matters  and  things  specified  in 
section  2019  of  the  Code  of  Civil  Procedure.  Without  determining 
whether  the  expression  of  one  alleged  cause  of  detention  is  an  ex- 
clusion of  all  others,  it  is  sufficient  to  say  that  this  objection  vras 
waived  by  appearing  and  filing  a  return  to  the  writ,  instead  of  movii^ 
to  quash  the  same.  21  Cyc.  814 ;  McGlennan  v.  Margowski,  90  Ind. 
150. 

Objection  was  also  made  that  the  writ  was  not  properly  served 
because  no  fees  were  tendered  to  the  respondent  nor  any  imdertaking 
given,  as  provided  by  section  2000  of  tihe  Code  of  Civil  Procedure. 
Without  deciding  whether  the  provisions  of  that  section  apply  to 
the  respondent,  and  without  deciding  whether  any  such  restrictions 
upon  the  power  of  the  court  to  issue  this  writ  are  valid  or  invalid, 
it  is  sufficient  to  say  that  no  objection  was  made  when  the  writ  was 
served  to  obeying  the  same  upon  that  ground,  and  it  was  finally 
obeyed  without  the  production  of  either  fees  or  undertaking.  This 
provision  of  the  statute  was  solely  for  the  protection  of  the  person 
upon  whom  the  writ  was  served,  and  like  any  other  provision  for 
his  benefit  might  be  waived.  In  the  Matter  of  Clark,  168  N.  Y. 
437,  61  N.  E.  769 ;  People  ex  rel.  McLaughlin  v.  Police  Com'rs,  174 
N.  Y.  456,  67  N.  E.  78,  95  Am.  St  Rep.  696. 

The  respondent  further  contends  that,  even  although  the  writ  did 
require  the  production  of  the  body  of  Frank  Jenkins  forthwith  and 
immediately  uptm  the  receipt  of  the  writ,  the  writ  was  obeyed,  be- 
cause, within  a  period  of  24  hours  after  the  writ  was  served,  die 
prisoner  was  produced.  Code  Civ.  Proc.  §  2006.  This  provision 
of  the  statute  must  be  read  in  connection  with  section  20C^  of  the 
Code  of  Civil  Procedure,  which  makes  it  the  duty  of  the  person  on 
whom  the  writ  is  served  to  obey  and  make  return  to  it  "according 
to  the  exigency  thereof,"  and  with  section  2027  of  the  Code  of  Civil 
Procedure,  which  provides  that  the  person  upon  whom  a  writ  of 
habeas  corpus  is  served  must  bring  up  the  body  of  the  prisoner  in 
his  custody  according  to  the  command  of  the  writ.  Where  the  writ 
requires  an  immediate  production,  and  it  is  possible  for  the  person 
to  obey  the  writ  before  deliberately  proceeding  to  do  scMnething  else 
which  it  was  the  purpose  of  the  writ  to  prevent,  it  cannot  be  said 
that  this  was  making  a  return  according  to  the  exigency  of  the  writ. 
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Further  than  that  the  section  of  the  Code  up<»i  which  the  respondent 
relies  was  intended  to  specify  only  a  maximum  time  beyond  which  an 
excuse  for  delay  in  obedience  to  the  writ  would  not  be  considered. 
This  is  apparent  if  we  consider  the  history  of  legislation,  and  the 
source  from  which  the  present  words  of  the  statute  are  derived. 
The  codifiers  took  that  provision  of  the  G>de  from  a  provision  of 
the  Revised  Statutes  (2  Rev.  St.  p.  675,  pt.  8,  c  9,  tit  1,  §  85),  and 
this,  in  turn,  through  the  Revision  of  1813,  may  be  traced  to  an  act 
passed  on  the  21st  of  February,  1787  (Laws  1787,  c.  39).  The  pre- 
amble to  that  act  recites  that: 

"Great  delays  bave  been  used  by  aberUTs,  gaolers  and  otber  officers  to  whose 
coBtody  peraons  have  been  committed  for  criminal  or  supposed  criminal  mat- 
ters. In  making  returns  of  writs  of  habeas  corpus  to  them  directly  and  by 
other  Shlfte  to  avoid  tbelr  yielding  obedience  to  such  writ  contrary  to  their 
dnty  and  the  known  laws  of  the  land." 

The  act  then  provides  that  for  the  prevention  of  such  abuses  the 
prisoner  shall  be  produced  "according  to  the  command  of  the  writ," 
unless  the  commitment  of  the  party  1^  in  a  place  beyond  the  distance 
of  20  miles  from  the  place  or  places  where  such  court  shall  be.  If 
beyond  the  distance  of  20  miles  and  not  above  100,  then  within  the 
space  of  10  days.  If  beyond  the  distance  of  100  miles,  then  within 
the  space  of  20  days,  and  not  lon^fer.  When  one  considers  the  dif- 
ficulties of  transportation  at  that  tmK  and  the  language  of  the  stat- 
ute, it  is  dear  that  it  was  not  intended  to  do  anything  more  than  fix 
a  maximtmi  limit  for  obedience,  and  not  to  confer  on  the  person  to 
whom  the  writ  was  delivered  a  "shift  for  delay"  to  the  extreme  of 
the  time  specified.  A  writ  of  habeas  corpus  "tolerates  no  delay  ex- 
cept of  necessity,  and  is  hindered  by  no  obstacle  except  the  limitations 
set  by  the  laws  of  its  creation."  People  ex  rel.  Duryee  v.  Duryee, 
188  N.  Y.  445,  81  N.  E.  315.  But,  even  though  the  writ  was  a 
valid  writ,  although  all  defects  in  connection  with  it  were  waived, 
although  it  was  properly  served,  and  although  it  has  not  been  obey- 
ed in  its  letter,  yet,  if  the  disobedience  was  unintentional  and  not 
willful,  and  the  respondent  was  actually  mislead  as  to  the  person  that 
the  writ  called  upon  him  to  produce,  the  court  might  hesitate  to 
punish  him  for  such  technical  disobedience.  That  the  respondent 
knew  precisely  the  person  that  the  writ  called  upon  him  to  produce 
and  knew  the  purpose  and  object  of  the  writ  does  not  admit  of  dispute. 

The  testimony  as  to  the  circumstances  attendant  upon  the  issuing 
of  the  writ  is  uncontradicted,  and  is  as  follows :  On  the  26th  day  of 
November,  1907,  the  said  Frank  Jenkins,  accompanied  by  his  counsel, 
appeared  before  the  County  Court  of  Kings  county,  which  was  then 
in  session,  and  through  his  counsel  stated  that  he  understood  that  an 
indictment  had  been  found  in  that  court  charging  him  with  the  crime 
of  forgery  in  the  third  degree.  He  surrendered  himself  to  the  cus- 
tody of  the  court,  and  desired  that  bail  be  fixed.  Bail  was  fixed,  a 
bail  bond  prepared,  the  bail  offered  justified,  and  was  approved  by 
the  court,  and  the  prisoner  was  discharged.  He  left  the  courtroom 
in  company  with  his  wife,  and,  as  soon  as  he  reached  the  street  and 
when  he  was  immediately  in  front  of  the  courthouse,  he  was  seized 
by  two  police  officers  connected  with  the  central  office  in  the  borough 
107N.X.S.— 65 
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of  Brooklyn.  Although  counsel  protested,  and  informed  these  men 
that  Mr.  Jenkins  had  been  released  on  bail  by  the  County  Court,  he 
was  dragged  through  the  street  to  the  police  headquarters,  a  distance 
of  five  or  six  blocks  from  the  courthouse.  The  writ  of  habeas  corpus 
above  referred  to  was  then  obtained  from  a  justice  of  the  Supreme 
Court,  requiring  the  police  officials  having  Mr.  Jenkins  in  custody 
to  immediately  produce  him  before  the  justice  who  issued  the  writ 
at  the  courthouse  in  Brooklyn.  At  the  police  headquarters  the  re- 
spondent, August  Kuhne,  was  in  charge.  In  the  presence  of  Mr. 
Jenkins,  the  writ  was  served  upon  him,  and,  after  examining  it,  he 
directed  his  subordinates  to  take  Mr.  Jenkins  upstairs  and  take  his 
photograph.  This  was  done,  and  certain  measurements  and  impres- 
sions of  his  person  were  taken,  with  the  admitted  purpose  of  making 
them  a  part  of  the  criminal  records  of  the  police  department  After 
that  had  been  done,  and  about  an  hour  subsequent  to  the  time  when 
the  writ  was  served,  the  said  Kuhne  produced  Frank  Jenkins  at  the 
courthouse  before  the  justice  who  issued  the  writ.  There  is  a  dis- 
pute of  fact  as  to  what  occurred  at  police  headquarters  when  the  writ 
was  served.  Mr.  Baldwin,  of  counsel  for  the  petitioner,  states  that 
when  the  writ  was  served  upon  Kuhne,  he  asked  who  made  the  altera- 
tions in  the  paper,  and  that  he  replied  that  they  were  made  before 
the  writ  was  signed ;  that  he  then  stated  (pointing  to  the  prisoner  then 
in  the  presence  of  respondent),  "This  is  Frank  Jenkins,  the  man  whom 
the  writ  requires  to  be  produced  forthwith";  that  he  then  asked 
Kuhne  if  he  proposed  to  obey  tiie  writ,  and  that  Kuhne  violently 
threw  the  papers  down  on  the  desk,  and  said  to  his  subordinates,  "Take 
him  upstairs  and  photograph  him."  Mr.  Baldwin  testifies  that  he 
then  asked  him  if  he  knew  what  he  was  doing,  and  if  he  understood 
the  responsibility  which  he  was  assuming,  and  he  said,  "Yes."  This  tes- 
timony of  Mr.  Baldwin  is  corroborated  substantially  by  four  reputable 
witnesses.  The  respondent  says  that,  when  the  writ  was  served  upon 
him,  the  statement  was  made,  "Here  is  the  writ  of  habeas  corpus  for 
this  man";  and,  when  he  asked  who  made  the  changes,  that  Mr. 
Baldwin  said  "he  knew  nothing  about  it."  He  denies  that  he  threw 
the  papers  down  upon  the  desk,  denies  that  Mr.  Baldwin  pointed  out 
the  prisoner,  and  said,  "This  is  Frank  Jenkins,  the  man  that  you  are 
to  produce" ;  but  testifies  that,  after  Mr.  Baldwin  said  he  knew  noth- 
ing about  the  changes  in  the  writ,  he  turned  and  went  out.  The  state- 
ment is  so  inherently  incredible  under  the  circumstances  of  the  case 
that,  if  the  overwhelming  weight  of  evidence  were  not  against  accept- 
ing the  truth  of  it,  I  should  hesitate  to  do  so.  It  is  not  corroborated 
by  a  single  witness,  although  several  members  of  the  police  force  and 
a  large  number  of  other  persons  were  present  at  the  time.  I  am  per- 
fectly convinced  that  the  respondent  in  this  case  in  his  endeavor  to 
extricate  himself  from  the  difficulty  in  which  he  found  himself  com- 
mitted willful  and  deliberate  perjury  on  the  witness  stand  in  the  exam- 
ination held  before  me.  That  he  was  not  misled  is  apparent  from 
the  fact  that  he  did  produce  the  body  of  Frank  Jenkins  after  the  pur- 
pose which  he  had  sought  to  accomplish,  and  which  he  admits  that 
he  knew  it  was  the  design  of  the  writ  to  prevent  had  been  accomplished. 
That  the  conduct  of  the  respondent  in  disobeying  this  writ  was  delib- 
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erate  and  intentional  was  also  conclusively  established  out  of  his  own 
mouth  upon  the  witness  stand.  The  said  Kuhne  admitted  that  he 
knew  that  the  right  of  the  police  department  to  take  the  photograph 
and  measurements  of  persons  who  had  not  been  convicted  of  crime 
had  been  questioned.  He  knew  that  the  counsel  for  Jenkins  were  try- 
ing to  prevent  this  frcwn  being  done  until  the  right  of  the  police  de- 
partment so  to  do  had  been  determined.  He  was  determined  to  defeat 
the  purpose  of  counsel  in  this  regard.  He  made  no  effort  to  ascer- 
tain about  the  validity  of  the  writ,  or  whether  he  should  produce 
Frank  Jenkins  or  any  one  else  in  obedience  to  it,  until  after  he  had 
directed  the  said  Jenkins  to  be  taken  upstairs  at  police  headquarters,. 
and  photographed  and  measured.  For  the  sake  of  defeating  the  pur- 
pose of  the  writ,  and  accomplishing  his  own  purpose,  he  deliberately- 
disregarded  its  mandate,  in  the  hope  that  in  some  manner  he  might 
afterwards  find  an  excuse  for  so  doing. 

While  the  respondent  may  not  be  diarged  for  the  conduct  of  any- 
of  the  ofBcers  under  his  control  prior  to  the  time  when  the  prisoner 
was  delivered  into  his  custody  at  police  headquarters,  the  character 
of  his  conduct  on  that  occasion  may  be  considered  in  connection  with 
his  subsequent  conduct  in  the  same  proceeding.  After  he  had  pro- 
duced the  body  of  Frank  Jenkins  in  court,  and  after  the  court  had 
insisted  that  he  should  make  a  written  return  to  the  writ,  he  signed 
a  return  entitled,  "In  the  Matter  of  the  People  of  tiie  State  of  New 
York  ex  rel.  John  G.  Jenkins,  Jr.,"  against  the  police  officials,  in 
which  he  stated  that  at  the  time  that  the  writ  of  habeas  corpus  was 
served  upon  him  he  did  not  have  the  relator  in  his  custody,  and  that 
at  no  time  whatever  has  he  had  the  said  relator  in  his  custody.  A 
more  deliberate  insult  to  the  intelligence  of  the  court  could  hardly  be 
conceived.  When  objection  was  made  to  the  receipt  of  such  a  return 
to  the  writ,  he  then  signed  another  return,  to  the  effect  that  he  held 
Frank  Jenkins  then  in  court  by  virtue  of  a  bench  warrant  issued  by 
the  district  attorney  of  Kings  county,  which  warrant  he  attached  to 
his  return.  While  it  may  be  true  that  at  the  time  that  Frank  Jenkins 
was  brought  before  respondent  at  police  headquarters  he  did  not 
know  that  he  had  been  arraigned,  pleaded,  given  bail,  and  been  disr- 
charged,  and  that  the  bench  warrant  which  he  referred  to  in  his  returm 
had  ceased  to  have  any  validity,  he  did  know  that  such  was  the  case- 
at  the  time  that  he  filed  the  return,  for  the  statement  had  been  made- 
in  open  court  in  his  hearing  and  assented  to  by  the  district  attorney 
before  any  return  was  filed,  and  he  immediately  consented  to  the  dis-- 
charge  of  the  prisoner.  This  second  return  was  false  and  untrue,  and 
known  to  him  to  be  so  at  the  time  that  he  made  it,  and  of  itself  was 
such  disorderly,  contemptuous,  and  insolent  behavior  in  the  presence 
of  the  court  as  would  constitute  criminal  contempt.  In  re  Stacy,  Id 
Johns.  328. 

The  respondent  finally  asserts  that,  even  although  he  had  deliberately- 
and  willfully  disobeyed  the  writ  served  upon  him,  there  is  no  power 
in  the  court  before  this  application  is  pending  to  punish  him  therefor 
as  for  a  contempt;  and  he  bases  this  contention  upon  the  grounds: 
First.  That  the  habeas  corpus  statute  provides  other  proceedings 
for  the  disobedience  of  such  a  writ    Code  Civ.  Proc.  §  2028.    It  is- 
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sufficient  to  say  in  this  regard  that  the  section  cited  has  reference  to 
a  case  where  the  respondent  fails  to  make  any  return  to  the  writ,  and 
does  not  relate  to  a  case  where  in  the  time,  the  method  and  manner 
of  making  the  return  the  writ  has  been  disobeyed.  Moreover,  even 
if  the  section  might  be  deemed  to  cover  the  situaticm  here  presented, 
it  is  not  exclusive,  nor  could  the  Legislature  make  it  so,  for  the  court 
has  inherent  power  to  vindicate  its  own  dimity  and  punish  defiance 
to  its  mandates,  which  is  immune  from  legislative  attack  or  control. 
Second.  The  respondent  objects  that  he  may  not  be  punished  as 
for  a  criminal  contempt  because  the  writ  in  question  was  not  a  law- 
ful mandate  of  a  court  of  record,  but  a  mandate  of  a  justice  of  the 
Supreme  Court  A  writ  of  habeas  corpus  is  a  commcm-law  writ, 
and  not  a  statutory  one.  If  every  provision  of  statute  respecting 
it  were  repealed,  it  would  still  exist,  and  could  be  enforced.  People 
ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep.  211.  The 
entire  dignity  and  power  of  the  sovereign  people  of  the  state  of  New 
York  are  behind  it  to  compel  obedience  to  its  provisions  both  in 
spirit  and  in  letter.  But  under  the  provisions  of  the  habeas  corpus 
act  a  justice  of  the  Supreme  Court  who  issues  the  writ,  even  al- 
though he  issues  it  at  chambers  and  makes  it  returnable  before  him 
at  chambers,  is  a  branch  of  the  Supreme  Court  vrithin  the  meaning 
of  the  section  of  the  statute  above  referred  to  precisely  as  much  as 
in  a  regularly  constituted  Special  Term  of  said  court.  It  is  a  state 
writ  issued  in  behalf  of  the  people  of  the  state.  The  seal  of  the 
Supreme  Court  is  to  be  attached  to  it.  Unless  the  justice  of  the 
Supreme  Court  issuing  the  writ  of  habeas  corpus  is  in  effect  a  branch 
of  the  Supreme  Court  for  the  purposes  of  this  proceeding,  then  the 
writ  becomes  entirely  inefficient  at  every  season  of  the  year,  except 
when  a  Special  Term  or  a  Term  of  the  Appellate  Division  of  the 
Supreme  Court  within  the  judicial  district  where  the  prisoner  is  de- 
tained is  actually  in  session.  In  the  rural  districts  of  the  state  this 
would  suspend  the  writ  of  habeas  corpus  for  the  greater  portion  of 
the  year,  since  to  confer  the  power  upon  a  justice  of  the  Supreme 
Court  to  issue  a  writ,  when  he  cannot  compel  obedience  to  its  terms, 
is  making  a  mockery  of  a  most  solemn  and  important  proceeding. 

I  have  great  doubt  whether  it  lies  within  the  province  of  the  Leg- 
islature, in  view  of  the  nature  of  the  writ  and  the  provisions  both 
of  the  federal  and  state  Constitutions,  that  a  writ  of  habeas  corpus 
shall  not  be  suspended,  except  when,  in  cases  of  rebellion  or  invasion, 
the  public  safety  requires  it  (Const.  U.  S.  art.  1,  §  9,  d.  2 :  Const  N. 
Y.  art.  1,  §  4)  to  put  any  restriction  upon  the  power  of  the  court 
either  to  issue  or  enforce  obedience  to  the  writ  (In  re  Leggat,  47 
App.  Div.  381,  62  N.  Y.  Supp.  208 ;  People  ex  rel.  Bungart  v.  Wells, 
57  App.  Div.  140,  68  N.  Y.  Supp.  69).    As  Lord  Esher  says: 

"It  Is  not  necessary  to  constitate  a  contempt  of  court  that  the  oontempt 
should  be  In  court,  or  that  it  should  be  a  contempt  of  a  Judge  sitting  in  court 
All  that  is  necessary  is  that  It  should  be  a  contemptuous  Interference  with  Jn- 
dldal  proceedings  In  which  the  Judge  is  acting  as  a  Judicial  officer."  In  re 
Johnson,  Iaw  Reports  20  Q.  B.  p.  71. 

But,  if  there  was  any  question  about  the  power  of  the  court  to 
punish  as  for  a  criminal  contempt,  clearly  it  exists  to  punish  for  a 
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civil  contempt  In  this  case  the  right  of  the  relator  in  this  special 
proceeding  to  personal  liberty  and  immunity  of  person  and  his  remedy 
to  preserve  this  have  been  defeated  and  impaired  by  the  conduct  of 
the  respondent.  The  power  of  the  court  in  such  case  to  punish  has 
been  preserved  by  statute  in  every  case  where  prior  to  the  passage 
of  the  statute  it  had  been  usually  adopted  and  protected.  Coiie  Civ. 
Proc.  §  14,  subd.  8. 

It  only  remains  to  determine  what  punishment  shall  be  inflicted 
upon  the  respondent  in  this  case.  The  writ  of  habeas  corpus  is  the 
most  venerable  of  the  state  writs  known  to  the  law.  Its  origin  is 
lost  in  antiquity,  but  it  antedated  Magna  Charta.  It  is  a  writ  so 
sacred  that  it  alone  of  the  great  state  writs  is  especially  protected 
by  provisions  both  of  federal  and  state  Constitutions.  It  is  a  writ 
so  important  that  it  alone  of  the  state  writs  is  by  special  provision 
of  statute  permitted  to  be  issued  on  Sunday.  The  right  to  it  is  so 
absolute  that  a  severe  penalty  is  imposed  upon  any  court  or  judge 
who  refuses  to  grant  the  writ  upon  application  of  any  person  entitled 
thereto.  A  punishment  in  this  case  must  be  inflicted  sufficiently  severe 
to  vindicate  the  dignity  of  this  writ,  and  to  impress  upon  the  re- 
spondent and  others  the  serious  consequences  of  disobedience  to  it. 

For  the  contempt  of  which  the  respondent  has  been  guilty,  I  direct 
that  he  be  committed  to  the  county  jail  of  Kings  county,  and  there 
imprisoned  for  a  period  of  30  days,  and  that  he  be  fined  in  the  sum 
of  $250,  and  that  he  be  committed  to  the  same  jail  and  there  imprisoned 
until  such  fine  is  paid,  not  exceeding  an  additional  period  of  30  days. 


(56  Misc.  Rep.  417.) 

In  re  DROWNSTS  ESTATE. 

(Snrrogate's  Court,  New  York  Goonty.    November,  1007.) 

GVABDIAK— Appointment— Nonoi. 

Under  Domestic  Relations  Law,  Laws  1896,  p.  228,  c  272,  (  51,  vesting 
In  tlie  mother  a  right  to  the  custody  of  a  child  equally  with  the  father,  a 
gnardlan  cannot  be  appointed  for  a  minor  on  the  father's  petition  without 
notice  to  the  mother. 

In  the  matter  of  the  estate  of  Henry  Russell  Drowne,  Jr.  Appli- 
cation for  revocation  of  letters  of  guardianship. 

Hays  &  Hershfeld,  for  petitioner. 
Hamilton  &  Beckett,  for  respondent. 

THOMAS,  S.  The  provisions  of  procedure  for  the  appointment  of 
a  guardian  of  an  infant  under  14,  on  the  petition  of  the  father,  the 
mother  being  alive,  did  not  require  notice  to  the  mother,  though  it 
permitted  such  notice  in  the  discretion  of  the  surrogate.  Code  Civ. 
Proc  §§  2823,  2827.  At  the  time  of  the  enactment  of  tiie  Code  the  fa- 
ther's right  of  custody  and  control  of  his  infant  children  was  superior 
to  that  of  the  mother,  and  the  omission  of  the  requirement  of  notice  to 
the  mother  is  in  harmony  with  that  rule  of  law.  By  the  domestic  rela- 
tions law  it  was  enacted  that: 
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"A  married  woman  Is  the  Joint  guardian  of  her  chlldroi  with  her  hTOtband, 
with  equal  powen,  rights  and  duties  in  regard  to  them."  Lawa  1890,  i».  223, 
«.  272,  I  61. 

This  effected  a  change  in  the  law,  and  vested  in  the  mother  a  sub- 
stantial legal  right  to  tiie  custody  of  the  person  of  her  child  coequal 
with  that  of  her  husbuid.  This  right  could  not  be  taken  away  from 
her  or  cut  down  in  any  degree  by  the  order  or  decree  of  any  court 
without  notice  to  her  and  opportunity  for  making  defense.  From 
that  time  the  discretion  of  the  surrogate  on  an  application  for  guardian- 
ship oi  the  person  of  an  infant  child  to  give  or  not  to  the  mother 
due  notice  of  such  application  became  a  duty,  and  a  necessary  condi- 
tion for  acquiring  jurisdiction. 

In  the  present  case  no  such  notice  was  given,  and  on  that  ground 
alone,  and  without  any  determination  as  to  any  other  issue  between 
the  parties  the  decree,  so  far  as  it  awards  guardianship  of  the  person 
of  the  infant  to  the  respondent,  is  vacated,  without  prejudice  to  the 
right  of  either  party  to  apply  for  such  guardianship  on  proper  notice 
to  the  other. 


im  Misc.  Bep.  421.) 

In  re  ;^ONBS'  BSTATHl 

(Snrrogate'B  Oonrt,  Oneida  Oonnty.    Novemlier,  1907.) 

WnxB— RiSHTB  or  Lxgateeb— PATMun:  or  Lcoaoobs. 

Testatrix  made  a  bequest  to  a  sister,  and  gave  Iter  husband  the  use  of 
certain  property  for  life,  with  power  of  sale;  the  legacy  to  the  sister  in 
the  event  of  sale  to  be  paid  from  the  proceeds.  The  real  estate  was  not 
sold  by  the  husband,  but  after  his  death  was  sold  by  the  executor  for  a 
nun  sufficient  to  pay  the  debts  of  testatrix  and  the  legacy.  Tliere  was  no 
penonal  estate  out  of  which  the  legacy  could  l>e  paid.  Held,  that  the  ex- 
ecutor could  not  divert  the  proceeds  to  pay  expenses  of  administration  and 
other  legacies,  nor  would  the  proceeds  fail  into  the  residuary  estate,  leav- 
ing such  legacy  unpaid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  48,  Wills,  H  211S- 
2119.] 

In  the  matter  of  the  estate  of  Jane  Jones.  Proceedings  oa  final  set- 
tlement of  executor's  account.    Decree  rendered. 

E.  Willard  Jones,  for  executor. 

J.  W,  Rayhill,  for  Elizabeth  Owens,  legatee. 

SEXTON,  S.  The  executor  in  this  estate  has  filed  his  final  ac- 
count, and  asks  for  a  final  decree  distributing  the  estate.  In  the  first 
clause  of  the  will  the  testatrix  directed  that  all  lawful  debts  be  paid 
and  then  bequeathed  $200  to  her  sister,  Elizabeth  Owens.  By  the 
second  clause  she  devised  to  her  husband  absolutely  the  blacksmiUi 
shop  property  and  the  life  use  of  their  home  in  Trenton  Village  and 
then  further  provided: 

"Also,  I  give  and  bequeath  unto  my  aforesaid  husband  the  use  of  my  lot  on 
street  leading  from  aforesaid  Trenton  Village  towards  Steuboi,  tor  and  dur- 
ing the  life  of  my  aforesaid  husband,  and  I  hereby  empower  and  authorise  my 
aforesaid  husband  to  sell,  convey,  transfer,  deed,  and  deliver  in  my  name  and 
atead  the  aforesaid  vacant  lot  on  street  leading  from  aforesaid  Troiton  Vil- 
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lage  toward  ^tenben,  to  iwy  imd  cancel  my  unpaid  debts  and  tbe  bequest  of 
$200  to  my  aforesaid  sister,  and  of  tbe  balance,  after  such  payment  of  the 
sum  arising  from  the  aforesaid  sale,  publicly  or  privately  held,  I  give  and  be- 
queath the  use  to  my  aforesaid  husband  for  and  during  his  life." 

The  testator  then  bequeathed  $600  to  a  daughter  of  said  Elizabeth 
Owens,  and  $200  equally  to  nephews,  to  be  paid  after  the  death  of  her 
said  husband,  and  "all  the  residue,  rest,  and  remainder  of  property, 
both  real  and  personal,"  she  then  gave  absolutely  to  her  adopted  daugh- 
ter, Ann  Griffith,  and  appcrinted  Ellis  W.  Griffith  executor,  with 
power  to  sell  and  convey  real  estate  or  any  part  thereof,  as  he,  my 
said  executor,  thinks  advisable."  The  husband  never  sold  the  lot,  and 
upon  his  death  all  the  real  estate  in  which  he  had  a  life  use  was  sold 
by  the  executor.  The  lot  described  in  the  second  clause  of  the  will 
brought  $260.  The  homestead  sold  for  $1,200.  There  was  no  per- 
sonal property.  The  debts  of  the  testator  amounted  to  $45.50.  All  leg- 
acies and  debts  of  administration  have  been  paid,  except  a  balance  of 
$190  on  the  Elizabeth  Owens  legacy.  There  remains  in  the  executor's 
hands  $339.76  for  distribution. 

It  is  contended  that  this  balance  should  go  into  the  residuum,  be- 
cause it  cannot  be  legally  used  to  pay  the  Elizabeth  Owens  legacy,  for 
the  reason  that  said  legaCT  and  debts  of  testator  were  expressly  diarg^ed 
on  the  vacant  lot  under  tne  second  clause  of  the  will,  and  that  the  hus- 
band was  directed  to  sell  it  to  pay  said  legaty  and  debts,  and,  not  hav- 
ing sold  it,  the  legacy  cannot  be  paid  out  of  the  general  estate.  This 
contention  is  untenable,  for  the  reason  that  the  husband  was  not  di- 
rected to  sell,  but  "empowered  and  authorized"  only.  The  language 
used  by  the  testator  creates  a  naked  power,  whidi  in  law  is  not  above 
the  dignity  of  a  permission.  The  property  in  question  was  a  vacant  lot 
of  about  four  acres.  It  seems  reasonable  that  the  power  of  sale  was 
given  to  the  husband  to  enable  him  to  dispose  of  the  lot,  in  case  it 
should  prove  unremunerative.  If  he  sold,  he  was  directed  to  pay  said 
legacy  and  debts,  and  have  the  life  use  of  any  balance  then  remaining. 
He  could  seU  the  lot  clear  of  the  legacy  and  debts.  They  were  not 
made  a  charge  or  lien  thereon,  and  only  in  the  event  of  a  sale  were 
they  at  all  involved.  The  lot  was  sold  by  the  executor  after  the  death 
of  the  husband,  under  a  discretionary  power  of  sale,  for  $260.  This 
amount  would  more  than  pay  the  leg^y  of  $200  and  the  debts  of 
$46.50.  If  the  lot  was  charged  with  the  pajrment  of  said  sums,  as 
contended,  it  was  the  duty  of  the  executor  to  have  so  applied  the  said 
proceeds.  Instead,  he  used  the  money,  all  but  $10,  toward  debts  and 
expenses  of  administration.  He  afterward  sold  the  balance  of  the  real 
estate,  under  the  power  given  him,  for  $1,200,  and  pjud  $800  in  dis- 
charge of  general  legacies.  The  executor's  construction  of  the  wUl 
evidently  was  that,  there  being  no  personal  .property,  the  real  estate 
should  pay  the  le^des,  except  that  the  husband  should  have  sold  the 
vacant  lot  and  paid  the  Owens  legacy.  He  having  failed  to  sell  and 
pay,  the  proceeds  of  the  sale  thereof,  the  executor  contends,  must  go 
to  the  residuary  legatee.  The  testator  showed  more  concern  about 
the  security  of  the  Owens  legacy  than  of  any  other.  It  is  absolute,  and 
first  gfiven  in  the  will,  and  protected  in  case  of  the  sale  of  the  lot  by 
the  husband.    If  the  husband  had  exercised  his  power  of  sale,  he  would 
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have  been  obliged  to  pay  this  legacy  and  the  debts  out  of  the  pro- 
ceeds; and  the  only  portion  of  the  proceeds  that  would  fall  into  the 
residuum  would  be  the  amount  realized  in  excess  of  $245.50,  which 
amount  would  pass  to  the  executor  as  such  on  the  death  of  the  hus- 
band. Can  it  be  possible,  because  of  the  failure  of  tlie  husband  to 
sell,  all  the  proceeds  of  the  lot  fall  into  the  residuum?  I  think  not. 
The  fact  that  the  executor  was  empowered  to  sell  the  lot  in  questicm 
is  evidence  of  the  fact  that  the  testator  did  not  give,  or  intend  to  give, 
the  husband  a  mandatory  and  exclusive  power  of  sale.  Nor  did  she 
intend  that  the  legacy  should  lapse  or  her  debts  go  unpaid,  in  the  event 
of  failure  on  the  part  of  the  husband  to  sell. 

The  will  was  made  October  11,  1903,  and  testator  died  November 
21,  1903,  and  must  have  had  the  amount  of  her  property  in  mind,  and 
must  have  Icnown  that  she  had  no  personal  property  with  which  to  dis- 
charge legacies,  and  must  have  known  that,  if  they  were  to  be  paid  at 
all,  uie  money  must  come  from  a  sale  of  the  real  estate,  of  which  she 
had  sufficient  for  that  purpose.  It  is  hard  to  believe  that  a  rational 
person  would  provide  for  her  sister  in  her  will,  in  the  amount  of  $200, 
intending  that  it  should  not  be  paid  to  her.  The  testator  had  no  chil- 
dren. She  had  adopted  Ann  Griffith,  the  residuary  legatee.  It  is  plain 
that  the  testator  was  sincere  in  the  gift  of  all  the  legacies.  The  cbiims 
of  blood  are  remembered  and  considered.  She  gave  her  sister,  Eliza- 
beth Owens,  $200.  The  household  effects,  upon  the  death  of  her  hus- 
band, she  gave  to  said  sister  and  to  a  niece  equally.  She  gave  $600  to 
a  daughter  of  Elizabeth  Owens,  and  to  two  nephews  $200  to  be  divided 
equally.  To  her  husband  she  devised  the  blacksmith  shop  {Hroperty 
and  the  use  of  all  household  effects  and  real  estate  while  he  lived. 
Upon  his  death  the  executor  was  authorized  to  sell  all  real  estate. 
There  was  real  estate  more  than  sufficient  to  pay  all  debts  and  1^- 
des,  and  no  personal  property  applicable  to  uie  payment  thereof. 
These  legacies  were  not  meant  to  be  nugatory  or  unavailing.  They 
were  general  legacies  and  gifts,  made  wiSi  knowledge  in  the  testator 
that  she  had  nothing  but  real  estate  out  of  which  they  could  be  paid. 
The  testator  undoubtedly  intended  to  charge  the  legacy  to  Elizabeth 
Owens  upon  the  real  estate,  within  the  established  rules  applicable  to 
the  question,  as  settled  by  many  adjudications.  Lefevre  v.  Toole,  84 
N.  Y.  95;  Hoyt  V.  Hoyt,  85  N.  Y.  142;  Scott  v.  Stebbins,  91  N.  Y. 
605 ;  McCom  v.  McCom,  100  N.  Y.  511,  3  N.  E.  480 ;  Morris  v.  Side- 
ley,  133  N.  Y.  456,  31  N.  E.  332;  Hogan  v.  Kavanaugh,  138  N.  Y. 
417,  34  N.  E.  292. 

The  residuary  clause  of  the  will  gives  "all  the  residue,  rest,  and  re- 
mainder of  property,  both  real  and  personal,  of  every  name  and  na- 
ture," etc.,  to  said  adopted  daughter,  Ann  Griffith.  There  being  no 
personal  property,  it  must  be  held  that  the  intention  of  the  testator  was 
to  have  tiie  three  money  legades,  aggregating  $1,000,  paid  from  the 
proceeds  of  all  the  real  estate.  In  this  state,  when  the  kuiguage  of  the 
will  blends  the  entire  estate,  both  real  and  personal,  into  oac  residue, 
after  giving  legacies,  and  indicates  the  intention  of  the  testator  to  be 
to  give,  by  the  residuary  clause,  only  such  residue  as  shall  be  found 
to  remain  after  the  satisfaction  of  the  previous  dispositions  of  the 
wil^  the  legacies  are  a  charge  upon  the  real  estate.    Forster  v.  Ci^, 
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20  Hun,  284;  Hall  v.  Thompson,  23  Hun,  336;  Lefevre  v.  Toole, 
supra. 

I  hold  that  the  balance  of  the  legacy  to  EHzabetii  Owens  of  $190 
must  be  paid  out  of  the  proceeds  of  the  real  estate,  and  the  residue  to 
the  residuary  legatee.    A  decree  will  be  entered  accordingly. 

Decreed  accordingly. 


(S«  Misc.  Rep.  418.) 

In  re  DEL  OBNOVBSE'S  WILL. 

(Surrogate's  Ooart,  Kings  Oonnty.    November,  1907.) 

1.  IfAXBIAOS— VaUDITT— DiSAFFEASAIICK  OT  FntST  HnSBAHD. 

Where  a  husband  disappeared  and  was  absent  for  five  years,  and  bis 
wife  had  reason  to  believe  that  be  was  dead,  her  second  marriage  In  good 
faith  was  valid  as  to  all  the  world,  imless  the  first  husband  reappears 
and  Instltntes  an  action  to  amral  the  same. 

[Ed.  Note^-For  cases  In  point,  see  Cent  Dig.  voL  M,  Marriage,  i  80.] 

a.  ^niXS— RSVOOATIOH. 

A  marriage  of  a  woman  Ave  years  after  the  disappearance  of  her  first 
hnsband  and  the  birth  of  a  child  accomplishes  the  revocation  of  the  will 
of  the  second  hnsband  previously  executed. 

In  the  matter  of  the  probate  of  the  last  will  of  Vergilio  Del  Geno- 
vese.    Probate  denied. 

Alexander  C.  Young  (Theodore  G.  Lewis,  of  counsel),  for  pro- 
ponent 

Charles  Forster  (Harry  E.  Lewis,  of  counsel),  for  contestants. 
Moses  J.  Harris,  special  guardian,  for  Francesca  Del  Genovese. 
John  Oscar  Ball,  for  Eusebio  Ghelardi  and  others. 

CHURCH,  S.  The  contestants  resist  the  probate  of  the  will  on 
the  ground  that  subsequent  to  its  execution  the  decedent  married 
the  contestant,  Fidelma  Del  Genovese,  and  that,  therefore,  under  the 
statute  the  will  is  revoked.  It  appears,  without  question,  diat  Fidelma 
Del  Genovese,  at  the  time  she  claims  to  have  been  married  to  the  de- 
ceased, had  and  at  the  present  time  has  a  husband  living  to  whom  she 
had  been  married  previous  to  her  marriage  to  the  deceased,  known 
as  Eduardo  Lopez.  She  alleges,  however,  that  said  Eduardo  Lopez 
disappeared  and  she  was  absolutely  unable  to  get  any  trace  of  him; 
but,  ascertaining  that  one  Eduardo  Lopez  had  died  out  West  and 
believing  that  tins  was  possibly  her  husband,  she,  at  the  expiration 
of  five  years,  contracted  the  marriage  relation  with  the  deceased. 
The  statute  provides  that,  where  one  of  the  parties  to  a  marriage  has 
disappeared  for  over  five  years  and  no  trace  of  his  whereabouts  can 
be  obtained,  the  survivor  may  marry  again,  and  such  marriage  is  not 
necessarily  void.  The  first  question  to  be  considered,  therefore,  is 
whether  &ie  disappearance  of  Lopez  was  such  as  in  good  faith  to 
justify  the  contestant  in  believing  that  she  had  the  right  to  remarry. 

Without  reviewing  the  testimony  in  detail,  it  abundantly  appears, 
irrespective  of  the  testimony  of  the  wife  of  Lopez  and  the  deceased, 
that  Lopez  had  disappeared  and  that  the  marriage  with  the  deceased 
was  contracted  by  her  in  good  faith.  That  being  so,  it  follows  as 
a  matter  of  law  that  such  marriage  is  not  absolutely  void,  as  is  the 
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case  ordinarily  where  a  person  marries,  having  a  husband  or  wife 
living,  but  is  good  as  to  all  the  world  unless  the  first  husband  re- 
appears and  institutes  an  action  to  annul  the  same.  Gall  v.  Gall, 
114  N.  Y.  109,  81  N.  E.  106.  This  right  is  personal  to  him,  and, 
not  having  exercised  it,  the  marriage  is  to  be  treated  as  in  sill  re- 
spects valid  and  binding.  The  only  case  which  is  offered  by  the  pro- 
ponent as  disputing  this  doctrine  is  tiiat  of  Spicer  v.  Spicer,  16  Abb. 
Prac  (N.  S.)  112.  The  reasoning  of  that  case  is  clearly  in  defiance 
of  the  statute,  and  it  seems  to  have  been  very  generally  ignored  by 
the  higher  courts  in  this  state.  It  cannot,  therefore,  be  regarded  as 
a  precedent  which  the  courts  should  be  obliged  to  follow. 

The  remaining  question  is  whether  the  child  of  Fidelma  Del  Gen- 
ovese  is  to  be  recognized  as  the  legitimate  child  of  the  deceased.  The 
evidence  establishes  that  the  deceased  was  die  father  of  this  child, 
and  that  she  was  bom  before  the  marriage  between  the  deceased  and 
Fidelma  Lopez,  and  before  the  expiration  of  the  five-year  period  in 
which  she  would  have  been  justified  in  assuming  that  Lopez  was 
dead.  The  general  doctrine  that  a  child  bom  during  lawful  wed- 
lock is  to  be  presumed  the  child  of  such  parents  is  unquestioned,  but 
nonaccess  of  the  husband  may  be  shown  as  any  other  fact;  and,  if 
it  is  proved  by  competent  evidence,  then  such  presumption  fails.  In 
this  case  the  proof  shows  beyond  doubt  that  such  diild  could  not 
have  been  the  child  of  Eduardo  Lopez,  but  is  the  diild  of  the  de- 
ceased. In  fact,  the  proponents  do  not  seriously  dispute  this,  but 
allege  that  the  testimony  of  its  mother  is  incompetent  to  prove  it. 
In  my  judgment  her  evidence  did  not  offend  against  the  rule  pro- 
hibiting the  husband  or  wife  from  testifying  as  to  nonaccess.  But, 
if  we  reject  her  evidence  entirely,  it  appears  from  the  overwhelming 
weight  of  other  evidence  in  the  case  that  this  child  could  not  have 
been  the  child  of  Eduardo  Lopez,  but  must  have  been  the  child  of 
the  deceased.  That  being  so,  tiie  statutes  provide  that,  if  the  parents 
of  a  child  who  would  otherwise  be  illegitimate  subsequently  marry, 
then  tiie  birth  of  such  child  is  legitimatized.  As  it  is  shown  in  tfaos 
case  beyond  question  that  Fidelma  Lopez  and  the  deceased,  at  a 
period  subsequent  to  the  birth  of  this  child  and  at  a  period  when,  as 
has  been  proved,  they  had  a  right  to  contract  marriage,  did  marrj-, 
it  follows  that  the  child  became  the  legitimate  child  of  the  deceased. 

The  execution  of  the  will  under  review  was  completely  revoked 
by  the  marria|^  of  the  deceased  and  the  birth  of  lawful  issue.  Upon 
a  proper  application  made  by  the  widow,  she  is  entitled  to  letters  of 
administration.  In  the  present  proceeding,  however,  the  decree  should 
simply  refuse  probate. 

Probate  denied. 
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I 

AGKBRMAN  y.  LIVINOSTON. 

<01t7  Oonrt  of  New  Tork,  Trial  Term.    December,  lOOT.) 

3Ii7inciPAi.  O01FOBA.T10RB— Stbkrb— ImrntiKB  to  Tbatbuebs— NEouaBRci— 
QmcanoR  fob  Jubt. 

In  an  action  for  Injuries  to  plaintiff  by  being  struck  by  a  wagon  driven 
rapidly  along  a  street,  evidence  held  to  require  submission  of  plaintiff's 
contributory  negligence  to  tbe  Jury. 

Action  by  Sebastian  W.  Ackerman  against  Johnston  Livingston.  On 
anotion  to  set  aside  a  verdict  for  plaintiff  and  for  a  new  trial.    Denied. 

Feltenstein  &  Rosenstein,  for  plaintiff. 
Carter,  Ledyard  &  Milbum,  for  defendant 

WADHAMS,  J.  The  motion  is  to  set  aside  the  verdict  rendered  in 
favor  of  the  plaintiff  and  for  a  new  trial.  In  the  cases  cited  by  the 
■defendant  the  injured  party  failed  to  look  after  placing  himself  in  a 
position  of  obvious  danger.  The  approaching  object  in  those  cases 
was  a  car  moving  upon  tracks  in  a  certain  direction,-  from  which  the 
<ar  in  its  natural  course  would  not  deviate  and  pursuing  which  the 
■car  must  necessarily  come  in  contact  with  the  party  injured.  In  the 
•case  at  bar  the  appfoadiing  object  was  a  wagon.  There  is  evidence  to 
sustain  a  conclusion  by  the  jury  that,  had  the  wagon  pursued  the  course 
in  which  it  was  going  when  first  observed  by  the  plaintifiF,  some  40  or 
50  feet  away,  it  would  not  have  come  in  contact  with  him-  There  is 
•evidence  that  the  wagon  was  approaching  upon  or  between  the  tracks 
in  West  Broadway  going  downtown,  and  that  the  plaintiff  when 
struck  was  west  of  the  westerly  track,  from  3  to  5  feet  away  from  the 
track. 

The  plaintiff  testified  that  he  backed  up  his  horse  and  wagon  against 
the  curb,  with  the  horse  turned  slightly  downtown,  toward  the  south. 
He  looked  around  to  see  if  there  were  any  cars  or  trucks  near  him, 
and  saw  the  express  wagon  about  40  or  50  feet  away  on  the  other  side 
•oi  the  street  There  were  two  tracks,  the  northerly  track  being  on 
the  east  side  of  the  street.  When  he  first  saw  the  truck  it  was  on  the 
northerly  trade,  going  in  a  southwesterly  direction,  coming  slowly. 
He  got  off  his  wagon  and  put  a  blanket  over  his  horse's  head.  He  did 
not  loc^  again  until  the  truck  was  from  2  to  4  feet  away,  ccmiing 
faster.  He  dove  underneath  the  horse's  head  to  get  away,  but  the  pole 
■of  the  truck  came  toward  him,  strudc  him  in  ^e  side,  and  knocked. 
hha  down. 

There  is  evidence  that  it  was  a  bright,  clear  day,  that  plaintiff's  eye- 
sight and  hearing  were  both  good,  and  that  there  was  nothing  be- 
tween the  plaintiff  and  the  approaching  truck.  There  is  also  evidence 
that  the  truck  was  coming  towards  him.  Although  the  truck  was  com- 
ing in  his  general  direction,  and  he  was  able  to  see  it,  had  he  locked, 
there  is  evidence  upon  which  the  jury  were  at  liberty  to  find  that  he 
■was  in  a  position  of  safety  and  would  not  have  been  struck,  had  not  the 
truck  changed  its  direction. '  The  plaintiff  upon  cross-examination  tes- 
tified: 
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"Q.  Had  It  cbanged  Its  direction  any?  Had  the  wagon  changed  its  direc- 
tion any?  A.  Tbe  trat^?  Q.  lea.  A.  Ck>nting  mora  toward  me;  more  <«  the 
ontHlde." 

A  witness  testified: 

"Tbe  wagon  was  coming  down.  It  was  between  tbe  two  tracka  He  want- 
ed to  swing  further  west  as  be  swung  around.  He  swung  too  short,  and  hit 
the  man  as  be  was  standing  at  the  horse's  head.  The  pole  hit  him.  Q.  He 
turned  west?  A.  Xes,  sir;  be  had  to  get  ofF  the  track.  Q.  In  turning  west, 
what  occurred?    A.  He  swung  short,  and  as  be  swung  be  hit  the  man." 

Another  witness  testified: 

"I  see  a  man  standing  there  flzlng  up  something  about  bis  horse's  head.  He 
wanted  to  get  away  from  there ;  so  the  wagon  came,  and  tbe  horses  turned  to- 
ward him,  and  tbe  pole  bit  the  man,  and  he  fell  down,  and  tbe  wheels  ran 
over  bis  arm.  Q.  As  It  got  near  tbe  man,  what  did  it  do?  A.  The  horses  turn- 
ed around  toward  tbe  man,  to  the  right,  and  tbe  pole  bit  the  man." 

Upon  this  evidence  the  court  is  unable  to  hold  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  The  question  was 
properly  submitted  to  the  jury  for  determination. 

Motion  denied. 


L 


(56  Misc.  Rep.  426.) 

STRAIGHT  T.  SHAW. 

(Chantanqaa  County  Court    Nbvember,  1007.) 

i.  Pabtiss— Rkat  Pabtt  ih  Imtebest— Modk  or  OBjKonon. 

Defendant  may  not  avail  Umseif  of  the  defense  that  plaintiff  is  not  tbe 
real  party  in  interest,  unless  he  pleads  such  fact 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  87,  Parties,  |  ll&l. 

2.  Tboteb  and  GonvEBSiOTN— Whkn  Maintainable. 

Defendant  bad  a  contract  to  furnish  butter  to  a  hotel  c<Hnpany.  Plain- 
tiff agreed  to  meet  defendant's  checks,  the  proceeds  of  tbe  sales  to  be  de- 
posited in  hank  to  meet  the  same,  and  a  part  thereof  to  remain  plalntiir» 
property.  Held,  that  where  tbe  moniey  was  d^Mslted  to  meet  a  certain 
check  sent  plaintiff  by  defendant  and  payment  of  tbe  check  was  stopped 
by  defendant  who  drew  out  the  money  and  applied  it  to  his  own  use, 
plaintiff  may  maintain  conversion. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  toL  47,  Trover  and  Con- 
version, Si  S1-4SJ,  84r-94.] 

8.  Banks  and  Banking— DEFOSirs—TniJC. 

Where,  in  a  business  transaction,  plaintiff  agreed  to  meet  defoidanfs 
checks  drawn  in  advance  of  tbe  deposit  of  tbe  proceeds  of  tbe  business, 
a  part  of  the  proceeds  to  become  the  property  of  plaintiff,  and  defendant 
drew  the  money  and  converted  it  to  his  own  use,  as  to  such  money  defend- 
ant was  merely  plaintiff's  agent  and  it  l>elonged  to  plaintiff,  though  de- 
posited In  tbe  name  of  defendant 

Appeal  from  Justice  Court 

Action  by  Eugene  C.  Straight  against  Frank  E.  Shaw.    Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

Steams,  Thrasher  &  Sullivan,  for  appellant 
Warner  &  Famham,  for  respondent. 

OTTAWA Y,  J.    This  is  an  appeal  from  a  judgment  of  a  Justice's 
Court  entered  upon  a  verdict  of  a  jury.    By  its  verdict  the  jury  have 
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determined  the  facts  in  favor  of  the  plaintiff.  The  allegations  and 
proofs  of  the  plaintiff  are  in  effect  that  the  plaintiff,  the  manager  of  a 
co-operative  factory  manufacturing  dairy  products  at  Cassadaga,  N.  Y., 
at  the  instigation  of  the  defendant,  entered  into  an  arrangement  with 
the  defendant  whereby  certain  of  the  butter  products  of  the  factory 
were  to  be  forwarded  to  Manhattan  Hotel  Company,  of  New  York 
City,  with  whom  the  defendant  had  a  contract.  It  was  agreed  that  a 
portion  of  the  proceeds  of  this  butter  was  to  be  and  remain  the  prop- 
erty of  the  plaintiff.  These  proceeds  were  to  be  deposited  in  the  name 
of  the  defendant  for  the  plaintiff  in  the  Lincoln  National  Bank,  of 
New  York  City,  and  should  be  transmitted  to  the  plaintiff  by  the  check 
of  the  defendant  It  was  agreed  that  this  check  should  be  given  in  ad- 
vance of  the  deposit  of  the  money  at  or  about  the  time  the  butter  was 
shipped  to  the  hotel.  Pursuant  to  this  arrangement  the  plaintiff  fur- 
nished butter  to  the  Manhattan  Hotel  Company  for  some  months.  The 
money  was  deposited  in  the  Lincoln  National  Bank  and  transmitted  to 
the  plaintiff  by  checks  as  provided  by  the  agreement.  Finally  a  chedc 
of  $200  was  drawn  upon  the  Lincoln  National  Bank,  payable  February 
2,  1904,  to  transmit  tiie  money  which  under  the  agreement  of  plaintiff 
and  defendant  would  be  deposited  February  1,  1904.  Prior  to  Febru- 
ary 2,  1904,  the  Manhattan  Hotel  Company  deposited  proceeds  of  the 
butter  shipped  by  the  plaintiff  in  the  Lincoln  National  Bank.  Before 
this  check  was  presented  the  defendant  went  to  the  bank  and  directed 
the  bank  to  refuse  payment  upon  the  check,  drew  the  money  frcMn  the 
bank,  and  used  it  for  his  own  purposes.  The  plaintiff  brings  an  action 
for  conversion.  From  the  judgment  rendered  the  defendant  appeals, 
contending  that  said  judgment  ought  to  be  reversed  for  three  reasons : 
First  The  plaintiff  is  not  the  real  party  of  interest.  Second.  No  con- 
version was  proven.    Third.  The  admission  of  improper  testimony. 

The  defendant  is  not  in  position  to  urge  his  first  objection.  The  an- 
swer to  plaintiff's  complaint  was  a  general  denial.  There  is  no  alle- 
gation in  the  answer  that  the  plaintiff  was  not  the  proper  person  to 
bring  the  action,  and  the  defendant  must  be  deemed  to  have  waived 
that  defense,  if  it  existed.  Coffin  v.  Grand  Rapids  H.  Co.,  136  N.  Y. 
655,  32  N.  E.  1076;  Duncan  v.  China  Mut.  Ins.  Co.,  129  N.  Y.  237,  29 
N.  E.  76 ;  Meinhardt  v.  Excelsior  Brewing  Co.,  98  App.  Div.  308,  90 
N.  Y.  Supp.  642.  If  there  had  been  no  waiver,  section  449  of  the  Code 
of  Civil  Procedure,  providing  that  the  trustee  of  an  express  trust  may 
sue  without  joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted,  and  providing  that  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  is  a  trustee  of  an 
express  trust,  furnishes  ample  authority  to  the  plaintiff  to  maintain  his 
action. 

Under  the  evidence  of  the  plaintiff  an  action  of  conversion  will  lie. 
Every  authorized  taking  of  personal  property  and  all  intermeddling 
with  it  beyond  the  extent  of  the  authority  conferred,  in  case  a  limited 
authoritj^  has  been  given,  with  intent  so  to  apply  and  dispose  of  it  as 
to  alter  its  condition  or  interfere  with  the  owner's  dominion,  is  a  con- 
version. Laverty  v.  Snethen,  68  N.  Y.  524,  23  Am.  Rep.  184.  In  this 
case  the  plaintiff  retained  a  portion  of  the  proceeds  of  the  butter  as 
his  own  property.    This  he  had  a  right  to  do.    The  defendant  acquired 


Digitized  by 


Google 


1038  107  NEW  XORK  8DPPLEMKNT  (COUIlty  Ct. 

and  141  New  York  State  Reporter 

only  such  interest  and  right  as  the  contract  gave  him.  So  far  as  the 
proceeds  of  the  butter  which  form  the  basis  of  this  action  are  con- 
cerned, the  defendant  was  acting  as  the  agent  of  the  plaintiff.  He  had 
no  right  to  use  this  money  for  his  own  purposes.  He  admits  that  this 
money  was  deposited  in  this  bank  and  that  this  money  was  the  proceeds 
of  the  butter  of  the  plaintiff.  He  admits  that  he  appropriated  it  to  his 
own  use.  These  admissions,  coupled  with  the  plaintiff's  evidence  as  to 
the  agreement,  make  out  a  case  of  conversion. 

There  are  no  questions  as  to  the  rights  of  creditors  in  this  case,  and 
the  rights  of  the  parties  are  to  be  determined  by  the  agreement  made 
between  them.  The  fact  that  this  money  was  to  be  deposited  in  a  bank 
to  the  credit  of  the  defendant,  to  be  by  him  transmitted  to  the  plaintiff 
by  means  of  a  check,  makes  no  difference  as  to  the  ownership  of  the 
money.  It  was  a  method  diosen  to  accomplish  a  purpose.  There  is 
no  mystery  or  sanctity  respecting  the  bank's  connection  with  this  mat- 
ter. It  simplv  served  as  a  depository  of  funds  for  the  convenience  of 
the  parties,  'the  relation  of  the  parties  and  the  rights  to  the  proceeds 
remain  the  same,  and  were  governed  by  their  agp-eement  Hurd  v. 
Cook,  75  N.  Y.  454;  Roca  v.  Byrne,  145  N.  Y.  182,  39  N.  E.  818,  46- 
.\m.  St.  Rep.  599. 

It  is  the  uniform  practice  of  courts,  in  reviewing  proceedings  had 
before  a  justice  of  the  peace,  to  view  them  with  indulgence  and  to  sus- 
tain them  by  every  reasonable  and  warrantable  intendment;  and  sec- 
tion 3063  of  the  Code  of  Civil  Procedure  expressly  provides  that  the 
appellate  court  must  render  judgment  according  to  tiie  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not  affect 
the  merits.  The  record  in  this  case  fails  to  disclose  the  admission  of 
any  improper  testimony  g^ing  to  the  merits  of  the  controversy.  Judg- 
ment is  affirmed,  with  costs  to  respondent 

Judgment  affirmed,  with  costs  to  respondent. 


(.'iti  Misc.  Rep.  429.) 

PEOPLE  V.  DE  GRAFF. 

(R«i8selaer  County  Court    November,  IflOT.) 

1.  OaXimiAl.  IjAW— PumBHMKWT— FlNES-^UBISDICTlOW. 

Under  Code  Cr.  Proa  i  717,  providing  that,  when  defendant  pleads 
guilty  or  is  convicted,  tbe  Court  of  Special  Sessiona  muBt  render  Jnde- 
ment  of  fine  or  imprisonment,  but  the  fine  cannot  exceed  $50,  a  fine  of 
$100  for  operating  an  automobile  at  an  Ulegnl  rate  of  speed  Is  beyond  tbe 
Jurisdiction  of  the  court,  thougb  tbe  statute  provides  such  a  fine  for  vio- 
lation of  the  law  fixing  the  time  limit  at  which  automobiles  may  be  ma. 

2.  Same— AppKAir- Void  JuDOUEirr— Decision. 

Where  the  Court  of  Special  Sessions  Imposes  a  fine  la  excess  of  Its  Jn- 
riBdlctlon,  the  County  Court  on  appeal  cannot  remit  tbe  record  to  tbe 
court  below  for  the  correction  of  tbe  judgment  by  Imposing  a  fine  within 
the  Jurisdiction  of  tbe  court,  but  must  reverse  tbe  Judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  IS,  Crlmioal  Law, 
I  8228.1 

Howard  A.  De  Graff  was  convicted  of  running  an  automobile  at  ao. 
illegal  rate  of  speed,  and  appeals.    Reversed. 
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Chester  G.  Wager,  Asst.  Dist.  Atty.,  for  the  People. 
Bender  &  Hinman,  for  defendant. 

TIERNEY,  J,  This  is  an  appeal  from  the  Justice's  Court  of  the 
town  of  East  Greenbush,  Rensselaer  county,  from  a  judgment  of  con- 
viction entered  in  that  court  on  the  1st  day  of  November,  1906,  at 
which  time  the  defendant  was  adjudged  guilty  of  c^rating  an  automo- 
bile on  the  28th  day  of  October,  1906,  on  the  Columbia  turnpike,  a 
highway  of  said  town,  at  a  rate  of  speed  greater  than  one  mile  in  three 
minutes  of  time,  to  wit,  at  the  rate  of  one  mile  in  one  minute  and  thirty 
seconds ;  the  same  being  in  excess  of  the  speed  limit  as  provided  by 
law.  The  defendant  was  arrested  on  the  afternoon  of  October  28, 
1906,  and  brought  before  the  justice  and  some  preliminary  talk  was 
had,  and  a  memorandum  was  made  by  the  justice  which  contained  the 
name  of  the  defendant,  his  residence,  his  occupation,  the  ntmiber  of 
his  automobile,  the  number  of  his  badge,  the  time  alleged  by  the  com- 
plainant in  which  he  had  run  one  mile  in  violation  of  the  law,  "fined 
$25,  refused  to  pay  fine,"  deposited  $100  to  appear  before  Jesse  P. 
Van  Ness,  justice  of  the  peace,  Tuesday,  November  1,  1906,  at  2 
o'clock  in  the  afternoon,  and  pleads  not  guilty.  From  sudi  report  and 
return  of  the  proceedings  had  at  that  time  before  the  justice  as  are 
now  before  me,  I  must  reach  the  conclusion  that  no  trial  was  then 
had  and  no  proper  or  legal  conviction  or  judgment  entered,  and  in 
fact  it  is  not  contended  on  the  part  of  the  people  that  any  trial  or  con- 
viction was  had  at  this  time,  October  28,  1906. 

There  are  numerous  grounds  set  forth  by  the  defendant  for  setting 
aside  the  judgment  of  conviction  of  November  1,  1906,  principally 
among  them  that  the  court  erred  in  its  judgment  and  certificate  of 
conviction  in  imposing  a  fine  of  $100,  for  the  reason  that  the  court 
had  no  jurisdiction  to  impose  a  fine  exceeding  $50,  and  therefore  that 
the  certificate  and  judgment  of  conviction  were  wholly  void.  A  care- 
ful review  of  the  statutes  and  the  authorities  submitted  in  support  of 
this  contention  leads  me  to  the  conclusion  that  it  is  entirely  correct, 
and  that  the  judgment  and  certificate  of  conviction  herein  must  be 
set  aside.  Section  711l  oi  the  Code  of  Criminal  Procedure  reads  as  fol- 
lows : 

"When  the  defendant  pleads  guilty,  or  Is  convicted  either  by  the  court  or 
by  a  Jury,  the  court  must  render  judgment  thereon  of  fine  or  Imprisonment  or 
both,  as  the  case  may  require;  but  the  fine  cannot  exceed  fifty  dollars,  nor  the 
imprl8(Mun«at  alx  months." 

This  section  of  the  Criminal  Code  limits  the  jurisdiction  of  a  Court 
of  Special  Sessions  to  a  fine  exceeding  $50  or  an  imprisonment  exceed- 
ing six  months ;  and  notwithstanding  the  fact  that  the  statute  provides 
that  a  fine  of  $100  may  be  imposed  for  a  violation  of  the  law  fixing  the 
time  limit  in  which  automobiles  may  be  run  upon  a  public  highway, 
yet  nowhere  in  that  law  is  it  provided  that  the  jurisdiction  of  a  Court 
of  Special  Sessions  is  extended,  so  as  to  make  it  possible  for  such  court 
to  impose  a  fine  in  excess  of  the  provisions  of  section  717  of  the  Crim- 
inal Code.  A  fine  of  $100  might  be  imposed  by  a  court  of  record; 
but  a  Court  of  Special  Sessions  is  a  court  of  limited  jurisdiction,  and 
the  limit  of  its  po\krer  to  punish  is  prescribed  by  section  717. 
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The  further  question  naturally  presents  itself  for  consideratioo 
whether  this  court  has  power  to  modify  the  fine  imposed  by  the  justice 
of  the  peace,  or  whether  it  can  send  this  case  back  to  the  Court  of  Spe- 
cial Sessions  to  pass  a  proper  judgment  The  judgment  entered  in  tiiis 
case  was  one  which  the  court  did  not  have  power  to  make.  It  was  there- 
fore void,  and  the  fine  imposed  thereunder  was  illegal ;  and  this  court 
has  no  right  to  enforce  in  whole  or  in  part  a  void  judgment.  The  appel- 
late court  is  given  the  power  to  remit  the  record  to  the  trial  court  in  a 
case  provided  upon  a  judgment  rendered  upon  an  indictment,  but  the 
statute  does  not  include  Courts  of  Special  Sessions;  those  courts  not 
being  courts  of  record,  nor  having  jurisdiction  to  find  indictments  or 
to  give  judgment  thereon.  Therefore  there  is  no  power  vested  in  this 
court  to  remit  this  case  to  the  Court  of  Special  Sessions  for  the  pur- 
pose of  correction  or  for  imposing  a  penalty  within  the  limit  of  the  trial 
court's  jurisdiction.  See  People  v.  Carter,  48  Hun,  165 ;  People  ex 
.  rel.  Stokes  v.  Riseley,  38  Hun,  280;  People  v.  Nash,  12  N.  Y.  Wkly. 
Dig.  646;  Lattimore  v.  People,  10  How.  Prac.  336;  People  ex  rel. 
Kane  v.  Sloane,  98  App.  Div.  450,  455,  90  N.  Y.  Supp.  762. 

These  cases  are  authority  for  the  proposition  that,  the  fine  being  for 
a  larger  sum  than  the  Court  of  Special  Sessions  was  authorized  to  im- 
pose, the  sentence  was  absolutely  void  and  the  judgment  entered 
thereon  unauthorized.  Having  reached  this  conclusion,  it  is  unneces- 
sary for  me  to  review  in  detail  the  several  other  grounds  upon  which 
this  appeal  is  based.  The  judgment  of  conviction  herein  should  be  re- 
versed and  declared  nuU  and  void. 

An  order  may  be  entered  accordingly. 
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OOFF  y.  O'ROUBKB  et  aL 

(Supreme  Court,  Appellate  Dlvialon,  First  Department    January  10,  190&) 

Pabtiks— New   Defendant— iNTBBEBT—SumoiKWOT   of   Showino. 

One  does  not  sbow  himself  entitled  to  be  made  a  party  defendant  where 
the  moving  papers  do  not  disclose  the  nature  of  the  action,  excepting  af- 
fiant's statement  that  he  is  Informed  It  Is  brought  to  set  aside  deeds,  and 
to  recover  land  described  In  the  complaint,  and  that  plaintiff  alleges  that 
he  Is  the  only  heir  of  M.  and  entitled  to  possession,  though  affiant,  who 
claims  to  be  movant's  attorney  In  fact,  without  presenting  his  power  of 
attorney,  states  that  he  is  informed  and  believes  that  M.  left  no  heirs,  and 
movant  is  the  only  one  entitled  to  possession  of  the  land  which  was  held 
at  M.'s  death  in  trust  for  E.,  her  husband ;  affiant  not  giving  the  source  of 
bis  information  or  stating  what  relation  movant  bears  to  O. 

Appeal  from  Special  Term. 

Action  by  Patrick  F.  Goff  against  Ignatius  F.  X.  O'Rourice  and 
others.  From  an  order  panting  Christien  Petersen  leave  to  be  made 
a  party  defendant,  plaintiff  appeals.    Reversed,  and  motion  denied. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Nelson  L.  Keach,  for  appellant 
Robert  A.  Sherlock,  for  respondents. 

SCOTT,  J.  Haintiff  appeals  from  an  order  directing  that  Christien 
Petersen  be  brought  in  as  a  party  defendant.  The  moving  papers 
are  extremely  meager.  The  complaint  is  not  printed,  and  no  mforma- 
tion  is  given  as  to  what  the  action  is  about,  except  that  the  affiant 
states  that  he  is  mformed  that  the  action  is  brought  "to  set  aside 
various  deeds  and  to  obtain  possession  of  the  various  parcels  of  land 
mentioned  and  described  in  the  complaint,  [the  plaintiff]  alleging  that 
he  is  the  only  heir  of  Mary  Petersen,  and  entiUed  to  said  possession 
of  said  premises."  The  affiant,  who  claims  to  be  the  attorney  in  fact 
of  Christien  Petersen,  although  he  does  not  present  his  power  of 
attorney,  alleges: 

"That  be  is  Informed  and  believes  that  said  Maiy  Petersen  left  no  belrs  at 
law  or  next  of  kin  her  surrlving,  and  that  the  said  Christien  Petersen  is  the 
only  one  entitled  to  the  possession  of  said  premises  which  was  held  at  the  time 
of  her  death  In  trust  for  Ebbe  Petersen,  her  husband." 

He  does  not  give  the  source  of  his  information,  or  state  what  rela- 
tion, if  any,  Christien  Petersen  bore  to  Ebbe  Petersen.  Unless  we 
are  prepared  to  say  that  any  one  who  wishes  may  be  made  a  party 
to  an  action,  whether  he  shows  any  interest  or  not,  this  order  must 
be  reversed.  So  long  as  Christien  Petersen  is  not  a  party  to  the  action, 
he  will  not  be  bound  by  the  result,  and  can  institute  any  action  with 
relation  to  the  subject-matter  thereto  that  he  chooses.  If  there  is  any 
reason  why  he  should  be  brought  into  this  action,  he  should  show 
what  that  reason  is. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  leave  to  renew  upon  proper  papers.  All 
concur. 

lOTN.y.S.— 66 
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KOBWINO  T.  THAUklAN  et  aU 

(Supreme  Court,  Appellate  DiTlalon,  Flrat  Department    Jaaaary  10,  IMS.) 

Abbitbatiok  ahd  Awabd— PIiKADino — SumoiEnoT. 

Where  an  answer  alleges  as  a  separate  defense  that  plaintiff  requested 
defendant  to  submit  to  arbitration  the  cause  of  action  set  out  in  the  com- 
plaint, that  defendant  accepted,  and  the  question  was  submitted  to  E. 
and  decided  by  the  arbitrator  In  favor  of  defendant  but  there  is  no  alle- 
gation of  formal  agreement  to  arbitrate,  or  appointment  of  the  arbitrator, 
or  that  plaintiff  appeared  and  took  part  In  the  arbitration,  or  of  the  mat- 
ter submitted,  or  of  any  formal  decision  that  would  bind  plaintiff,  the 
separate  defense  was  insufficient  on  demurrer. 

lEA.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  4,  Arbitration  and 
Award,  i  606.] 

Appeal  from  Special  Term. 

Action  by  Frank  Koewing  against  Ernst  Thalman  and  others. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  a  separate 
defense  of  arbitration  and  award,  plaintiff  appeals.  Reversed,  and 
demurrer  sustained. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

E.  C.  Crowley,  for  appellant. 
J.  M.  Marshall,  for  respondents. 

INGRAHAM,  J.  The  action  is  brought  to  recover  the  damages 
sustained  by  the  plaintiff  caused  by  the  negligence  of  defendant  in 
relation  to  the  exchange  of  stock  of  the  National  Salt  Company  owned 
by  the  plaintiff  for  stock  and  bonds  of  the  International  Salt  Company. 
The  answer,  after  denying  certain  allegations  of  the  complaint,  for  a 
separate  defense  to  the  cause  of  action,  alleges  that  in  the  month  of 
February  the  defendant  requested  the  plaintiff  to  submit  to  arbitra- 
tion the  question  as  to  defendants'  liability  on  account  of  the  cause 
of  action  set  out  in  the  complaint;  that  the  defendants  accepted  in 
writing  the  plaintiff's  suggestion,  and,  in  pursuance  of  said  sugges- 
tion, the  question  was  submitted  to  Mr.  Rudolph  Keppler,  president 
of  the  New  York  Stock  Exchange,  and  decided  by  the  arbitrator  in 
favor  of  the  defendants.  To  tms  separate  defense  the  defendants 
demurred,  which  demurrer  was  overruled. 

It  seems  to  me  that  this  defense  is  insufficient  There  is  no  alle- 
gation of  a  formal  agreement  to  arbitrate  or  of  the  appointment  of 
Uie  arbitrator  and  his  award.  Nothing  is  alleged  as  to  the  appoint- 
ment of  an  arbitrator  and  that  the  parties  would  be  bound  by  his  deci- 
sion. The  allegation  is  that  there  was  a  request  by  the  plaintiff  to 
submit  to  arbitration  the  question  as  to  the  defendants'  liability  on 
account  of  the  cause  of  action  set  up  in  the  complaint;  that  defend- 
ants accepted  in  writing  the  plaintiff's  suggestion,  and  that  the  ques- 
tion of  their  liability  on  account  of  the  cause  of  action  set  out  in  the 
complaint  be  submitted  to  arbitration;  that,  in  pursuance  of  said 
suggestion,  the  question  was  in  fact  submitted  to  Mr.  Rudolph  Kep- 
pler, president  of  the  New  York  Stock  Exchange,  and  decided  by  said 
arbitrator  in  favor  of  the  defendants.    There  was  here  no  allegation 
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of  an  actual  agreement  to  arbitrate ;  no  allegation  that  Mr.  Rudolph 
Keppler  was  appointed  by  the  parties  either  under  the  statute  or  as 
upon  a  common-law  submission  as  their  arbitrator,  or  that  the  plain- 
tiff appeared  before  Mr.  Keppler  or  took  part  in  tiie  determination 
of  the  question,  no  allegation  of  anything  having  been  submitted,  but 
"the  cause  of  action  set  up  in  the  complaint,"  and  no  allegation  of 
any  formal  decision  that  would  bind  the  plaintiff  by  the  arbitration. 
It  seems  to  me  that  this  is  entirely  insufficient.  Gihon  v.  Levy,  2 
Duer,  180,  181. 

The  judgment  must  be  reversed,  with  costs,  and  the  demurrer  sus- 
tained, with  costs,  with  leave  to  the  defendants  to  amend  the  separate 
defense  in  their  answer  within  20  days  on  payment  of  costs  in  this 
court  and  in  the  court  below.    All  concur. 


SHATTUOK  v.  GUARDIAN  TEUST  CO.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  DlTistoo,  Firat  Department    Jaanaiy  10,  1008.) 

AcTiOHS — Stat— Anothkb  AoriOM  Pending — ^iNraKPLBADXB. 

In  an  action  by  the  receiver  of  a  corporation  to  recover  from  a  trust 
company  a  deposit,  defendant  claimed  that  It  paid  ont  the  money  on  checks 
drawn  by  the  corporation.  Plaintiff  claimed  that  the  checks  were  forged. 
It  was  alleged  that  the  president  of  the  corporation  received  the  money 
and  appropriated  It  Subsequently  be  delivered  to  the  secretary  of  the 
corporation  life  Insurance  policies,  directing  the  secretary  to  pay  defend- 
ant out  of  the  proceeds  of  tbe  policies  a  certain  amount  for  account  of  the 
corporation.  After  the  president's  death,  the  secretary  collected  the  poli- 
cies and  filed  a  bill  in  equity,  making  plaintiff  and  defendant  parties,  and 
asking  that  tbe  rights  of  the  parties  to  the  money  be  determined.  Held 
that,  if  the  cbedcs  were  forgeries,  plaintiff  was  entitled  to  recover,  that 
bis  right  to  recovery  in  no  way  depended  on  the  disposition  made  of  the 
proceeds  of  the  policies,  and  hence  that  an  order  staying  the  trial  of  plain- 
tiff's action  until  the  determination  of  tlie  Interpleader  action  In  relation 
to  the  insurance  moneys  was  not  Justified. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  1,  Action,  |  744.] 

Appeal  from  Special  Term. 

Action  by  Edwin  P.  Shattuck,  as  receiver  of  the  New  York  Invest- 
ment &  Improvement  Company,  against  the  Guardian  Trust  Company 
of  New  York.  From  an  order  granting  a  stay  of  all  proceedings  in 
the  action  until  the  final  determination  of  another  action,  plaintiff  ap- 
peals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Julian  C.  Harrison,  for  appellant. 
.   Clarence  P.  Moser,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  in  this  case  is  suing  as  receiver  of 
the  New  York  Investment  &  Improvement  Company  to  recover  from 
the  defendant  a  deposit,  the  amount  in  which  he  alleged  the  defend- 
ant is  indebted  to  the  corporation.  The  defendant  claims  that  it  paid 
out  this  deposit  upon  certain  checks  drawn  by  the  corporation;  the 
plaintiff  claiming  that  one  of  the  signatures  to  these  checks  was  iorged. 
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The  question  at  issue  in  this  action  is  simply  as  to  whether  or  not 
the  checks  upon  which  this  deposit  was  paid  out  were  or  were  ndit 
forged.  It  is  alleged  that  Spier,  the  president  of  the  corporation,  re- 
ceived the  money  and  appropriated  it,  or  the  greater  part  of  it,  to  his 
own  use.  Subsequently  Spier  delivered  to  Alfred  Lauterbach,  secre- 
tary of  the  corporation,  life  insurance  policies  calling  for  the  payment 
upon  his  death  of  $75,000,  with  a  direction  to  Lauterbach  that,  upon 
receipt  of  the  sums  due  on  the  policies,  he  should  pay  to  the  defendant, 
the  Guardian  Trust  Company,  for  account  of  the  New  York  Investment 
&  Improvement  Company,  $68,067.09.  Shortly  after  Spier  died  Laut- 
erbach collected  from  the  insurance  companies  $75,999  and  filed  a  bill 
in  equity,  making  the  plaintiff  and  the  defendant  parties,  asking  that 
the  rights  to  this  money  of  the  various  parties  to  the  action  should 
be  determined.  The  court  below  has  stayed  the  trial  of  this  action 
until  the  determination  of  the  interpleader  action  in  relation  to  the 
insurance  moneys. 

I  do  not  think  such  an  order  was  justified.  The  plaintiff  as  receiver 
is  suing  for  an  amount  claimed  to  be  owing  from  the  defendant.  The 
plaintiff  has  no  connection  with  the  proceeds  of  these  policies  of  life 
insurance,  and,  if  he  can  establish  the  fact  that  the  checks  drawn  on 
the  defendants  were  forgeries,  he  will  be  entitled  to  recover  the  amount 
of  the  deposit  remaining  to  the  credit  of  the  corporation,  disaffirming 
the  payment  on  account  of  the  forged  checks.  The  right  of  the  plain- 
tiff to  recover  cannot  in  any  event  depend  upon  the  disposition  tiiat  is 
made  of  the  proceeds  of  the  life  insurance  policies.  If  the  checks  are 
forged,  he  would  be  entitled  to  recover  the  amount  on  deposit,  whether 
the  defendant  could  collect  the  insurance  money  or  not.  If  it  should 
appear  that  tiie  checks  were  not  forged  and  that  Spier  appropriated 
the  money  of  the  corporation,  then  the  corporation  might  have  a  claim 
against .  Spier  and  a  right  to  enforce  this  trust,  or  whatever  it  may 
be  said  to  be,  as  to  the  proceeds  of  the  life  insurance  policies.  But, 
irrespective  of  the  provision  as  to  what  shall  be  done  with  the  insur- 
ance money,  if  the  checks  are  forgeries,  the  plaintiff  is  entitled  to 
recover  in  this  action. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  a  stay  denied,  with  $10  costs.  All 
concur. 


MOSSA  V.  MOSSA. 

(Supreme  Court,  Appellate  DlTisIon,  Firgt  Department    January  10,  1908.) 

1.  DivoROB—SBPA.RA.TioN—GBonNDS— Abandonment. 

In  an  action  by  a  wife  for  a  separation.  It  appeared  from  plaintiff's 
affidavit  that  on  her  marriage  to  defendant  he  took  ber  borne  to  live  with 
bis  parents;  that  there  was  constant  dispute  between  plaintiff  and  her 
mother-in-law;  that  defendant  refused  to  give  plaintiff  any  money,  and 
objected  to  her  visiting  her  own  mother ;  that,  on  plaintiff  becoming  preg- 
nant, defendant  refused  to  give  her  money  to  prepare  for  the  birth  of  their 
child,  on  the  ground  that  plalntUTs  cousin  had  died  before  her  child  was 
bom;  that  defendant's  mother  accused  plaintiff  of  consorting  with  other 
men,  and  that,  when  defendant  was  appealed  to,  to  protect  plaintiff,  he 
stated  that  he  preferred  to  believe  big  mother;  tiiat  defendant  refused  to 
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provide  a  separate  home  for  plaintiff,  or  to  devote  to  that  purpose  mone.v 
given  plaintiff  by  her  mother  to  start  a  home  with;  that  when  plaintiff 
went  to  live  with  her  mother,  defendant  refused  to  let  her  have  her 
clothes  and  wearing  apparel;  and  that  snbseqnently  defendant  removed 
from  the  state  and  failed  to  contribute  In  any  way  to  plaintiff's  support 
Held  that,  if  the  facts  alleged  were  true,  plaintiff  was  justified  in  leaving 
defendant's  parents'  house,  and  that  defendant,  in  refusing  to  provide 
her  with  a  home  or  support  her,  was  guilty  of  abandonment.  Justifying 
a  Judgment  of  separation. 

lEd.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  17,  Divorce,  {f  130- 
132.) 

2.  Same— AuuoRT. 

Where,  In  an  action  by  a  wife  for  a  separatloii.  It  appeared  that  defend- 
ant bad  required  ber  to  live  with  him  in  his  parents'  house,  that  the 
treatment  she  received  from  defendant  and  his  parents  Justified  plaintiff 
in  leaving,  and  that  defendant  had  refused  to  provide  a  separate  home  for 
plaintiff  or  support  her,  the  court  should  have  allowed  a  reasonable  sum 
for  the  support  of  plaintiff  and  her  child  until  the  action  could  be  tried, 
and  It  was  error  to  deny  plaintiff's  motion  for  alimony  and  counsel  fees 
on  condition  that  defendant  within  10  days  serve  on  plaintiff  a  written 
offer  to  provide  a  suitable  home  for  her  and  her  dilld. 

[Bd.  Note. — ^Ftor  cases  in  point  see  Cent  Dig.  vol.  17,  Divorce,  |(  614- 

eia] 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Mary  P.  Mossa  against  Rudolph  Mossa.  From  an  order 
denying  her  motion  for  alimony  and  counsel  fee,  plaintiff  appeals. 
Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Waldo  G.  Morse,  for  appellant. 
Frank  Walling,  for  respondent 

INGRAHAM,  J.  The  action  was  for  a  judicial  separation  j  the 
parties  being  husband  and  wife.  It  appears  from  the  affidavit  of  the 
plaintiff  that  the  parties  were  married  on  the  14th  of  July,  1906,  and 
the  defendant  took  the  plaintiff  home  to  live  with  his  parents;  that 
there  was  constant  dispute  between  the  plaintiff  and  her  mother-in-law ; 
that  the  defendant  refused  to  give  to  the  plaintiff  any  money,  and  ob- 
jected to  her  visiting  her  own  mother ;  that,  the  plaintiff  having  become 
pregnant,  she  requested  that  the  defendant  would  give  her  sufficient 
money  to  enable  her  to  prepare  for  the  birth  of  their  child,  which  he 
refused  to  do  upon  the  ground  that  the  plaintiff's  cousin  had  died 
before  tlieir  child  was  born;  that  during  this  time  tiie  defendant's 
mother  accused  the  plaintiff  of  going  out  with  other  men,  and,  when 
the  defendant  was  appealed  to,  to  protect  his  wife,  he  stated  that  he 
would  believe  his  mother  in  preference  to  the  plaintiff.  The  plaintiff 
then  demanded  that  the  defendant  provide  a  separate  home  for  her, 
to  which  the  defendant  replied  that  "in  Italy  the  man  was  the  master 
and  the  wife  must  live  where  the  husband  wishes,"  and  that  plaintiff 
would  have  to  live  with  his  parents,  and  he  would  not  provide  any 
separate  home;  that  the  plaintiff's  mother  had  g^ven  her  $3,000  as 
a  wedding  present,  which  she  had  placed  in  the  defendant's  custody 
in  order  to  start  a  home  for  them,  but  the  defendant  refused  to  appl/ 
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it  to  that  purpose;  that  the  plaintiff  then  went  to  her  mother,  leaving 
her  clothes  and  wearing  apparel  with  the  defendant,  and  when  they 
were  sent  for  the  defendant  replied:  "You  [plaintiff]  have  a  home 
with  my  parents;  the  door  is  open,  but  you  cannot  take  any  clothes 
from  here;  I  am  master;"  that  subsequently  the  defendant,  accompanied 
by  his  parents,  removed  from  the  state  of  New  York  to  the  state  of 
New  Jersey,  where  he  now  resides,  and  he  has  failed  and  refused  to 
contribute  to  the  plaintiff's  support  in  any  way. 

I  think  that,  if  these  facts  are  true,  the  plaintiff  was  justified  in 
leaving  the  defendant's  parents'  house,  and  tiiat  the  defendant,  in 
refusing  to  provide  her  with  a  home,  or  support  her,  was  guilty  of 
abandonment  which  Justified  a  judgment  of  separation.  The  defend- 
ant denies  that  the  plaintiff  gave  him  $2,000  as  a  wedding  present  re- 
ceived by  the  plaintiff  from  her  mother,  but  admits  that  on  the  evening 
prior  to  the  marriage  the  defendant  received  as  a  wedding  gift  from 
the  plaintiff's  mother  $350,  which  the  defendant  alleges  he  used  for 
a  wedding  trip.  The  defendant  then  says  that  he  is  very  desirous 
that  the  plaintiff  should  return  and  live  with  him,  and  he  is  willing 
and  has  always  been  willing  to  furnish  a  house  separate  and  apart 
from  his  relatives;  but  he  has  furnished  no  such  home,  and  has  done 
nothing,  and  he  does  not  appear  to  deny  that  the  plaintiff  constantly 
requested  it  during  the  time  that  she  lived  with  his  mother,  and  that 
he  did  not  then  and  has  not  since  that  time  taken  any  steps  in  that  , 
direction. 

The  court  denied  the  motion  on  condition  that  the  defendant,  within 
10  days  after  the  entry  of  the  order,  serve  upon  the  plaintiff  or  her 
attorney  a  written  offer  to  provide  a  suitable  home  for  the  plaintiff 
and  their  child.  I  think  that  the  court  should  have  provided  for  a 
reasonable  sum  for  the  su^>ort  of  the  plaintiff  and  her  child  until 
the  action  could  be  tried.  There  does  not  seem  to  be  any  doubt  but 
that,  if  the  defendant  had  provided  a  home  for  his  wife,  instead  of 
compelling  her  to  live  with  his  parents,  this  whole  difficulty  would 
have  been  avoided.  I  do  not  think  that  any  woman  is  compelled  to 
submit  to  the  treatment  that  she  received  from  the  defendant's  parents, 
if  her  statement  is  true. 

I  think,  therefore,  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  granted,  requiring 
the  defendant  to  pay  to  his  wife  $6  per  week  alimony,  and  $50  counsd 
fee.    All  concur,  except  CLARKE,  J.,  who  dissents. 


MOSSA  V.  MOSSA. 
(Supreme  Conrt,  Appellate  Division,  First  Department    Janaary  10,  1908.) 

HVSUAND   AND   WlFB— SEPARATE   MAINTENANCE— OFFER  OF   UOME. 

Where,  in  an  action  by  a  wife  for  a  separation,  the  court  denied  plaln- 
tUT's  motion  for  alimony  and  counsel  fees  on  condition  that  defendant 
serve  on  plaintiff's  attorney  within  10  days  a  written  offer  to  provide  a 
suitable  home  for  plaintiff  and  her  child,  a  subsequent  order  dlrectlnK 
plaintiff  and  her  attorney  to  receive  tlie  offer  was  unautliorized. 

Clarke,  J.,  dissenting. 


Digitized  by 


Google 


Sup.  Ct)  ,        QUAOKENBUSH  T.  MAFE8.  1017 

Appeal  from  Special  Tenn. 

Action  for  a  separation  by  Mary  P.  Mossa  against  Rudolph  Mossa. 
From  an  order  requiring  plaintiff  to  accept  service  of  an  offer  to  pro- 
vide a  home  for  her,  she  appeals.    Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Waldo  G.  Morse,  for  appellant 
Frank  Walling,  for  respondent. 

INGRAHAM,  J.  In  this  case,  which  was  an  action  for  a  separation, 
the  court  denied  a  motion  for  alimony  and  counsel  fee  upon  the  con- 
dition that  the  defendant  serve  upon  the  plaintiff's  attorney,  within 
10  days,  a  written  offer  to  provide  a  suitable  home  for  her  and  her 
child.  The  defendant  served  upon  the  plairltiff's  attorney  an  instru- 
ment whereby  he  offered  "to  the  plaintiff,  Mary  P.  Mossa,  to  provide 
a  suitable  home  for  her  and  our  child,  and  shall,  upon  the  acceptance 
of  such  offer  by  her,  forthwith  proceed  to  furnish  said  home,  and  shall 
provide  for  the  maintenance  of  plaintiff  therein."  That  was  returned 
by  the  plaintiff's  attorney  upon  the  ground  that  it  was  impossible  for 
the  plaintiff  to  determine  the  location  of  the  home  offered,  or  whether 
the  same  "is  in  any  wise  suitable  for  her  habitation,"  whereupon  the 
defendant  made  a  motion  to  compel  the  plaintiff  and  her  attorney  to 
receive  the  offer  to  provide  a  home,  and  it  was  ordered  that  the  plain- 
tiff or  her  attorney  receive  the  offer. 

I  do  not  think  there  was  any  authority  for  this  order.  The  original 
order  did  not  require  the  plaintiff  to  receive  an  offer.  It  only  denied 
the  motion  on  condition  that  the  defendant  served  one.  The  result 
was  that,  if  this  offer  was  a  compliance  with  the  condition  of  the  order, 
the  motion  stood  denied.  The  offer  was  indefinite.  No  home  was 
designated.  It  was  a  simple  renewal  of  the  offer  that  had  been  made 
in  the  affidavit  to  provide  what  the  defendant  was  pleased  to  call  a 
suitable  home. 

As  upon  the  appeal  from  the  order  denying  the  motion  for  alimony 
we  have  reversed  the  order,  this  order  should  follow  the  same  course 
and  be  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
denied.    All  concur,  except  CLARKE,  J.,  who  dissents. 


QUAOKENBUSH  t.  MAPBS  et  al. 
{Supreme  Conrt,  Appellate  DlTialon,  First  Department    January  10,  1908.) 

1.  MOBTOAOES— CONSIDISBATION — SBAI,. 

Where  a  mortgage  Is  under  seal,  a  consideration  Is  piesamed. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  35,  Mortgages,  {  30.] 

2.  LlMITATIOnS— AOOOUNT   OF   AOTION— CONDITIONS    PbECEDENT. 

Code  Civ.  Proc.  {|  380,  381,  provide  tbat  an  action  on  a  sealed  Instra- 
meut  must  be  brought  within  20  years  after  the  cause  of  action  has  ac- 
crued. Section  415  provides  that  the  period  of  limitation  must  be  com- 
puted from  the  accrual  of  the  right  of  action  to  the  time  when  the  claim 
is  actually  Interposed.  Held,  that  where  a  mortgage  payable  3  years  aft- 
er date^  with  interest  payable  semiannually,  provided  that  on  default  iu 
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the  interest  the  principal  snm  sbould  after  30  days  become  due  at  tlie 
option  of  tbe  mortgagee,  and  on  sacb  default  the  mortgagee  failed  to  ex- 
ercise bis  option,  llmitationB  did  not  commence  to  run  until  tbe  due  date 
of  tbe  mortgage. 

3.   SaXB— INTEBEST— iHSTALUanTB. 

The  statute  commenced  to  run  on  the  installmentB  of  interest  at  tbe 
time  each  installment  became  due. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  yol.  33,  Limitation  of  Ac- 
tions, I  282.] 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  W  Abraham  Quackenbush  against  Daniel  Mapes,  Jr.,  and 
another.  From  the  judgment  (54  Misc.  Rep.  124,  105  N.  Y.  Supp. 
664),  defendants  appeal.    Modified,  and,  as  modified,  affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Milton  A.  Fowler,  for  appellants. 
Charles  N.  Morgan,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage for  $1,900  upon  certain  real  estate  described  in  the  complaint 
The  mortgage  was  dated  June  1,  1883,  and  payable  3  years  thereafter, 
with  interest  at  6  per  cent,  payable  semiannually  on  the  1st  days  of 
June  and  December.  Both  the  mortgage  and  the  bond  which  it  was 
given  to  secure  contained  a  provision  that,  in  case  of  default  in  the 
payment  of  interest,  the  principal  sum  should,  after  30  days,  become 
due  and  payable  at  the  option  of  the  mortgagee.  No  part  of  the  prin- 
cipal or  interest  was  ever  paid,  and  this  action  was  commenced  on  the 
5th  of  January,  1906.  The  judgment  from  which  the  appeal  is  taken 
adjudges  that  there  is  due  to  the  plaintiff  the  principal  sum  of  $1,900, 
with  interest  thereon  at  6  per  cent,  from  the  1st  day  of  June,  1883,  and 
directs  that  the  mortgaged  premises  be  sold,  and  the  proceeds,  or  so 
much  thereof  as  may  t^  necessary  for  that  purpose,  applied  towards 
the  payment  of  such  sum.  The  judgment  is  attacked  upon  two 
grounds:  (1)  Lack  of  consideration  for  the  execution  of  die  bond 
and  mortgage ;  and  (2)  tfie  statute  of  limitations. 

As  to  the  first  ground,  very  little  need  be  said.  The  mortgage  was 
under  seal,  which  was  presumptive  evidence  of  a  consideration,  and 
the  burden  was  on  the  defendants  to  overcome  this  presumption.  Best 
V.  Thiel,  79  N.  Y.  15 ;  Hazleton  v.  Webster,  20  App.  Div.  177,  46  N. 
Y.  Supp.  922,  affirmed  161  N.  Y.  628,  65  N.  E.  1096;  Von  Schuck- 
mann  v.  Heinrich,  93  App,  Div.  278,  87  N,  Y.  Supp.  673,  affirmed  m 
182  N.  Y.  638,  75  N.  E.  1136.  This  they  failed  to  do  according  to  the 
findings  of  the  trial  court,  and  with  such  findings  we  are  entirely  satis- 
fied. The  evidence  submitted  was  meager,  and  imported  the  exist- 
ence of  consideration  quite  as  much  as  the  lack  of  it 

As  to  the  second  claim,  that  the  action  is  barred  by  the  statute  of 
limitations,  an  interesting  question  is  presented.  Default  was  made  in 
the  payment  of  interest  on  the  1st  day  of  December,  1883,  and  in  ac- 
cordance with  the  terms  of  the  bond  and  mortgage  the  mortgagee  had 
the  option  to  declare  the  whole  debt  due  and  payable  30  days  after  de- 
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fault  occurred.  This  action  was  not  brought  tuitil  the  5th  of  January, 
1906,  more  than  20  years  after  the  mortgagee  could  have  declared  the 
principal  sum  due.  His  failure,  therefore,  to  declare  the  whole  sum 
due,  makes  it  necessary  to  determine  the  effect  of  this  clause  in  the 
mortgage.  The  Code  of  Civil  Procedure  provides  (sections  380  and 
381)  that  an  action  upon  a  sealed  instrument  must  be  commenced 
within  20  years  after  the  cause  of  action  has  accrued,  and  that  the  pe- 
riod of  limitation  must  be  computed  from  the  time  of  the  accruing  of 
the  right  to  relief  by  action  to  the  time  when  the  claim  to  that  relief 
is  actually  interposed  (section  415). 

The  appellants  contend  that  the  right  to  commence  this  action  ac- 
crued to  the  plaintiff  30  days  after  the  1st  of  December,  1883,  and  that, 
since  more  than  20  years  have  elapsed  between  that  time  and  the  time 
the  action  was  commenced,  the  right  to  maintain  the  action  was  barred 
by  the  statute  of  limitations.  What  effect  the  statute  of  limitations 
has  on  a  clause  of  this  character  in  a  bond  and  mortgage  has  not,  so 
far  as  I  have  been  able  to  discover,  been  determined  in  this  state.  It 
has  to  some  extent  been  determined  in  some  of  the  other  states ;  but 
the  decisions  are  conflicting  and  a  review  of  them,  in  view  of  the  pecul- 
iar wording  of  oui"  own  statutes,  would  throw  little  light  on  the  question 
here  to  be  determined.  It  is  unquestionably  true  that  the  mortgagee 
might  have  commenced  an  action  to  foreclose  the  mortgage  on  Janu- 
ary 1,  1884,  and  by  reason  of  that  fact  it  is  urged  that,  under  the  pro- 
visions of  the  Code  before  cited,  the  statute  wen  commenced  to  run; 
but  I  do  not  think  this  is  a  proper  or  correct  construction  to  be  placed 
upon  those  provisions.  The  date  at  which  the  mortgage  matured  was 
expressly  fixed  as  the  1st  day  of  June,  1886.  Upon  default  in  the  pay- 
ment of  interest,  the  principal  sum  became  due  and  payable  only  at 
the  option  of  the  mortgagees.  Until  he  declared  the  principal  sum  due, 
or  instituted  proceedings  to  recover  the  same,  the  time  for  pa3mient 
remained  the  time  fixed  in  the  bond  and  mortgage,  and  the  mortgagor 
could  not  compel  him  to  accept  payment  in  advance  of  that  time.  If 
the  mortgagee  did  not  see  fit  to  exercise  his  option,  the  statute  of  lim- 
itations did  not  commence  to  run,  so  far  as  the  principal  debt  was  con- 
cerned, until  the  date  specified  in  the  mortgage.  Jones  on  Mortgages 
(6th  Ed.)  §§  1182,  1183a,  1210;  Thomas  on  Mortgages  (2d  Ed.)  § 
229;  Richardson  v.  Warner  (C.  C.)  28  Fed.  343;  Keene  Five  Cent 
Sav.  Bk.  V.  Reid,  123  Fed.  221,  69  C.  C.  A.  225;  Moline  Plow  Co.  v. 
Webb,  141  U.  S.  616,  12  Sup.  Ct.  100,  35  L.  Ed.  879. 

In  the  case  last  cited  action  was  brought  on  certain  promissory  notes 
payment  of  which  was  secured  by  a  deed  of  trust  which  provided 
that,  in  case  of  default  in  the  payment  of  interest  for  90  days,  the 
whole  debt  should  become  due,  and  that,  if  the  first  note  remained  un- 
paid for  6  months  after  it  became  due,  then  "the  whole  debt  is  to  be 
and  become  due  and  payable,  and  this  trust  in  either  event  to  be  ex- 
ecuted and  foreclosed  at  the  option  of  said  third  party,"  the  payee  of 
the  notes.  In  an  action  to  recover  upon  the  notes  the  statute  of  lim- 
itations was  pleaded  as  a  defense,  and  it  was  urged  there,  as  here,  that 
the  statute  began  to  run  from  the  time  when  the  plaintiff  could  have 
brought  the  action.  Mr.  Justice  Harlan,  in  delivering  the  opinion  of 
the  court,  referring  to  this  claim,  said: 
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"In  onr  Jadgment  fiie  parties  Inteuded  to  give  the  holder  of  the  notes  an  op- 
tion, after  default  In  the  payment  of  Interest,  not  only  to  declare  tbe  principal 
due,  but  to  foreclose  tbe  deed  of  trust,  in  advance  of  the  dates  of  maturity 
named  In  the  notes  and  deed.  That  option  not  having  been  exercised  when  or 
after  the  several  defaults  occurred,  limitation  began  to  run  on  the  several 
notes  only  from  their  respective  dates  of  maturity  as  spedfled  In  than." 

The  appellants  also  contend  that  the  statute  begins  to  ran  when  the 
right  to  make  the  demand  is  complete.  But  there  is  no  basis  for  the 
contention.  Here  a  time  was  fixed  for  payment,  and  the  mortgagee 
had  an  absolute  right  to  wait  until  that  time  arrived  before  demanding 
payment,  and  the  mortgagor  could  not  compel  him  to  accept  payment 
in  advance.  Until  he  exercised  his  option,  either  by  making  a  demand 
or  by  commencing  an  action,  his  right  to  maintain  an  action  was  not 
complete.  Not  only  this,  but  the  clause  was  inserted  in  the  bond  and 
mortgage  for  the  sole  benefit  of  the  nK>rtgagee.  The  mortgagor 
could  not  compel  him  to  accept  payment  after  a  default,  and  it  would 
be  an  inequitable  and  unjust  rule  to  permit  a  mortgagor  by  his  own 
default  to  restrict  in  any  way  the  rights  of  the  mortgagee.  If  he  could, 
then  by  simply  refusing  to  carry  out  his  contract  he  could  ccxnpel  the 
mortgagee  to  accept  payment  before  the  time  expressly  stipulated  in 
the  mortgage.  This  is  not  what  the  parties  intended  by  the  language 
used,  and  I  do  not  think  a  fair  constraction  of  the  statute  accomplishes 
such  result. 

As  regards  the  interest,  a  somewhat  different  and  much  more  seri- 
ous question  is  presented.  By  the  terms  of  the  bond  and  mortgage,  as 
we  have  already  seen,  the  interest  was  payable  semiannually  on  the 
1st  days  of  June  and  December  in  each  year.  When  these  install- 
ments of  interest  became  due,  the  mortgagee  could  have  maintained 
an  action  to  recover  them  if  not  paid.  Sudi  an  action,  in  my  opinion, 
would  be  subject  to  the  20-year  period  of  limitation,  since  the  prtmiise 
to  pay  was  under  seal.  This  being  so,  it  becomes  necessary  to  deter- 
mine whether  these  installments  of  interest,  although  they  became  due 
and  payable  prior  to  the  maturity  of  the  bond  and  mortgage,  never- 
theless can  be  recovered  any  time  before  an  action  on  the  bond  and 
mortgage  is  barred.  The  interest  thus  payable  at  fixed  times  is,  as  it 
seems  to  me,  analogous  in  the  legal  aspects  to  the  interest  upon  a  bond 
to  which  separate  coupons  for  tfie  interest  are  attached.  It  has  been 
held,  both  in  this  state  and  in  the  federal  courts,  that  such  coupons 
partake  of  the  nature  of  the  bond,  and,  while  in  a  sense  they  may  be- 
come independent  instruments,  they  are  governed  by  the  same  statute 
of  limitations  as  the  bond  itself.  McClelland  v.  Norfolk  Southern 
R.  R.  Co.,  110  N.  Y.  469,  18  N.  E.  237,  1  L.  R.  A.  299,  6  Am.  St 
Rep.  397;  Bailey  v.  County  of  Buchanan,  115  N.  Y.  297,  22  N.  E.  155, 
6  L.  R.  A.  562 ;  Kelly  v.  Forty-Second  St.  R.  R.  Co..  37  App.  Div. 
500,  56  N.  Y.  Supp.  1096 ;  City  v.  Lamson,  9  Wall.  (U.  S.)  477,  19 
L.  Ed.  725;  City  of  Lexington  v,  Butler,  14  Wall.  (U.  S.)  282,  20 
L.  Ed.  809;  Clark  v.  Iowa  City,  20  Wall.  (U.  S.)  583,  22  L.  Ed.  427. 

The  case  last  cited  throws  much  light  on  the  question,  because  the 
court  there  took  occasion  to  explain  its  two  former  decisions,  cited 
above,  as  holding,  not  that  the  coupons  would  not  be  barred  until  the 
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bonds  themselves  were  barred,  but  simply  that  the  same  statutory 
period  of  limitation  applied.    Mr.  Justice  Field,  in  his  opinion,  says: 

"It  is  evident,  from  this  examination  of  tbe  cases  dted,  that  It  was  not  the 
Intention  of  the  court  to  decide  that  an  action  upon  a  coupon  detached  from 
the  bond,  and  negotiated  to  other  parties,  was  not  subject  to  the  same  limi- 
tations as  an  action  upon  the  bond  Itself,  much  leas  to  hold  that  the  cou- 
pons remained  a  valid  and  existing  cause  of  action,  not  only  for  the  period 
prescribed  for  actions  on  the  b<md  after  Its  maturity,  but  for  the  additional 
period  intervening  between  the  maturity  of  the  coupon  and  the  maturity  of 
the  bond,  however  great  that  might  be.  The  question  before  the  court  in  those 
cases  was  only  whether  the  time  the  statute  ran  against  the  conpons  was  the 
longest  or  shortest  period,  •  •  •  and  the  court  held  that  the  statute  ran 
for  the  longest  period,  because  the  coupons  partook  of  the  nature  of  tbe  bond 
and  tbe  statute  ran  for  that  period  as  to  them." 

The  same  view  was  subsequently  expressed  in  Amy  v.  Dubuque,  98 
U.  S.  470,  25  L.  Ed.  228,  where  a  10-year  period  of  limitation  was 
under  consideration.    Mr.  Justice  Harlan  said: 

"It  seems  from  these  authorities  to  be  tbe  settled  law  of  Iowa  (1)  that  where 
interest  is,  by  contract,  made  payable  at  stated  times,  an  action  may  be  main- 
tained therefor  In  advance  of  the  maturity  of  the  principal  debt;  *  •  • 
<2)  that  within  the  meaning  of  the  Iowa  statute  of  limitations  the  cause  of 
action  accrues  when  suit  may  be  commenced  for  the  breach  of  such  contract. 
*  *  *  This  action  is,  beyond  question,  founded  npon  written  contracta 
The  coupons  in  suit  matured  more  than  10  years  prior  to  Its  commencement. 
Upon  the  nonpayment  at  maturity  of  each  coupon,  the  holder  had  a  complete 
cause  of  action.  In  other  words,  he  might  have  instituted  his  action  to  re- 
cover the  amount  thereof  at  their  respective  maturities.  From  that  date, 
therefore,  tbe  statute  commenced  to  run  against  them.  The  premises  con- 
ceded, as  they  must  be,  there  Is  no  escape  from  the  conclusion  stated." 

It  was  also  held  that  the  same  rule  applied,  even  if  the  coupons 
had  never  been  severed  from  the  bond. 

In  the  decisions  cited  from  this  state  what  was  actually  held  was 
simply  that  coupons  were  not  barred  before  20  years  after  their  ma- 
turity, being  governed  by  the  same  limitation  period  as  the  bond; 
and,  while  there  are  some  expressions  to  support  the  claim  that  such 
coupons  would  not  be  barred  until  the  bond  was,  that  was  not  what 
was  decided,  nor  do  I  think  such  a  position  taken  or  intended  to  be. 
Thus,  in  Bailey  v.  County  of  Buchanan,  supra,  it  was  said,  regarding 
the  coupons : 

"They  are  secured  by  the  same  mortgage,  and,  although  unsealed,  are 
specialties  like  the  bonds,  and  are  governed  by  the  same  statute  of  limitations 
which  is  applicable  to  the  bond." 

And  in  Kelly  v.  Forty-Second  St.  R.  R.  Co.,  supra,  it  was  said: 

"As  the  bonds  are  under  seal,  the  holder  of  the  coupons  was  entitled  to  20 
years  after  they  became  due  before  his  claim  would  be  barred  by  the  statute." 

The  obligation  to  pay  interest  at  stated  times  is  precisely  the  same, 
whether  evidenced  by  coupons  attached  to  the  bonds  or  not,  or  by 
the  bond  itself.  The  langua^^e  used  and  the  reasoning  adopted  in  the 
authorities  cited  are  as  applicable  to  one  case  as  to  the  other.  It  is 
true  the  obligation  to  pay  interest  is  merely  an  incident  to  the  prin- 
cipal debt ;  but  where  the  time  is  specified  for  the  payment  of  interest 
a  separate  action  may  be  maintained  to  recover  it.  The  condition  of 
the  bond  and  mortgage  here  under  consideration  was  the  payment  of 
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a  fixed  sum  at  a  fixed  time,  with  interest  at  fixed  times,  and  five  in- 
stallments of  interest  thus  became  due  and  payable  more  than  20  years 
before  this  action  was  commenced.  As  to  this  interest  the  plaintiff  has 
had  more  than  20  years  in  which  to  bring  his  action,  and  the  statute 
prevents  his  recovering  the  same.  He  could  not,  at  the  time  this  ac- 
tion was  commenced,  have  brought  an  independent  action  for  this  in- 
terest, and  to  permit  him  to  recover  it  in  this  action,  upon  the  same 
instrument  and  the  same  promise,  is  repugnant  to  reason  and  contrary 
to  the  express  provisions  of  the  Code. 

I  am  of  the  opinion  the  judgment  appealed  from  should  be  modi- 
fied, so  as  to' permit  a  recovery  for  only  $1,900  and  interest  thereon 
from  the  1st  day  of  December,  1885,  and,  as  thus  modified,  should  be 
affirmed,  without  costs  in  this  court  to  either  party. 

PATTERSON,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  con- 
cur. 

HOUGHTON,  J.  (dissenting).  I  think  this  judgment  should  be 
affirmed  without  modification.  No  question  of  coupons,  or  separate 
and  independent  contract  as  to  interest  represented  by  them,  is  in- 
volved. An  ordinary  bond  and  mortgage  is  the  subject  of  the  action. 
In  my  opinion  the  statute  of  limitations  did  not  begin  to  run  on  the  in- 
stallments of  interest  until  the  bond  itself  was  due.  If  the  rule  enun- 
ciated in  the  prevailing  opinion  be  correct,  annual  installments  of  in- 
terest on  a  50-year  bond,  not  represented  by  independent  coupons, 
could  be  recovered  for  only  20  years,  although  50  years'  interest  was 
unpaid  and  the  bond  only  presently  due.  The  holder  of  an  obliga- 
tion may  insist  upon  payment  of  his  interest  when  due,  or  he  may  let 
it  accumulate.  Frequently  ordinary  notes  provide  for  payment  of 
interest  annually  for  a  term  of  years.  The  effect  of  the  rule  would 
be  to  prevent  recovery  of  interest  on  such  notes  for  more  than  6  years 
prior  to  bringing  the  action.  Although  agreement  be  made  as  to  time 
of  payment  of  interest,  still  the  interest  remains  an  incident  of  the 
debt  itself,  and  it  should  be  controlled  by  the  limitation  prescribed  for 
the  principal  obligation.  Such  is  the  holding  in  Massachusetts  (Ferry 
V.  Ferry,  2  Cush.  92)  and  in  Vermont  (Grafton  Bank  v.  Doe,  19  Vt. 
463,  47  Am.  Dec.  697),  and  it  impresses  me  as  sound.  The  present  ac- 
tion was  brought  upon  the  bond  before  it  outlawed,  and  I  think  the 
plaintiff  was  entitled  to  recover  all  the  unpaid  interest  thereon, 
whether  the  same  was  payable  more  than  20  years  prior  or  not. 

I  therefore  vote  to  s^rm  the  judgment 


QDAOKENBUSH  v.  MAPES  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    Jannary  10,  1908.> 

Appeal  from  Special  Term. 

Action  by  Abraham  Quackenbush  against  Daniel  Mapes,  Jr.,  and 
others.  From  the  judgment  (54  Misc.  Rep.  124,  105  N.  Y.  Supp. 
654),  defendants  appeal.      Modified,  and,  as  modified,  affirmed. 
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Argued  before   PATTERSON,   P.   J.,   and   INGRAHAM,   MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 
Milton  A.  Fowler,  for  appellants. 
Charles  N.  Morgan,  for  respondent. 

McLaughlin,  J.  The  questions  presented  on  this  appeal  are 
similar  to  the  ones  presented  in  action  No.  1  between  the  same  parties. 
The  appeals  were  argued  together,  and  for  the  reasons  stated  in  the 
opinion  in  action  No.  1,  decided  herewith  (107  N.  Y.  Supp.  1047),  the 
judgment  here  appealed  from  must  be  modified,  so  as  to  permit  a  re- 
■covery  for  only  $1,900  and  interest  thereon  from  the  1st  day  of  De- 
cember, 1858,  and  costs,  and,  as  thus  modified,  should  be  affirmed, 
without  costs  in  this  court  to  either  party. 

PATTERSON,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  con- 
■cur.    HOUGHTON,  J.,  dissents. 


BUXBADM  V.  DEVOBt 

{Supreme  Court,  Appellate  Division,  Second  Department    Janaary  10,  1908.) 

Spkcifio  Pebtoruanob— GoirrRA.oT  tob  Sai,k  or  Lard. 

A  vendor  was  not  entitled  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  land,  providing  for  delivery  of  a  deed  and  possession  or 
the  premises  on  a  certain  date,  where,  owing  to  the  occupancy  of  his  ten- 
ants on  that  date^  he  was  unable  to  deliver  actual  possession  to  the  vendee. , 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  44,  Si>eciflc  Perform- 
ance, (I  80,  81.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Rosie  Buxbaum  against  Miriam  C.  Devoe.  From  the 
judgment,  defendant  appeals.     Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Ralph  Earl  Prime,  Jr.,  for  appellant 
F.  X.  Donoghue,  for  respondent 

MILLER,  J.  The  vendor  under  a  contract  of  purchase  and  sale 
trings  this  action  to  compel  the  vendee  to  specifically  perform  the  con- 
tract. The  contract  provided  that  the  deed  and  possession  of  the 
premises  should  be  delivered  on  September  1,  1905.  The  plaintiff 
made  a  tender  of  a  deed  on  said  day,  but  was  not  in  position  to  deliver 
actual  possession  of  the  premises  for  the  reason  that  they  were  in  the 
<)ccupancy  of  tenants  of  the  plaintiff.  "Because  of  the  plaintiff's  failure 
to  deliver  possession  the  defendant  refused  to  complete  the  purchase. 
I  think  there  can  be  no  doubt  that  the  possession  referred  to  in  the 
contract  of  purchase  and  sale  meant  actual,  not  simply  constructive, 
possession.  The  defendant  was  not  obliged  to  perform  on  her  part 
unless  she  could  get  both  the  deed  and  possession  of  the  property, 
and  she  certainly  was  not  obliged  to  take  the  hazard  of  dispossess  pro- 
ceedings against  the  tenants. 
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The  tiial  court  found  "that  prior  to  the  1st  day  of  September,  1905, 
the  defendant  noticed  said  tenants  that  she  was  not  going  to  buy  said 
property  and  that  they  need  not  move  from  said  premises";  and  it  is 
claimed  that  the  defendant  cannot  take  advantage  of  the  situation 
resulting  from  her  own  act.  One  of  said  tenants  did  testify  on  direct 
examination  to  a  conversation  with  the  defendant  substantially  as 
found;   but  upon  cross-examination  she  testified  as  follows,  namely: 

"I  suppose  I  did  tell  ber  [meaning  tbe  defendant]  In  substance,  'We  cannot 
moye  by  tbe  Ist  of  September,'  and  Mrs.  Devoe  did  say  In  answer  to  tbat, 
'Well,  now.  If  I  cannot  get  this  bouse  by  tbe  1st  of  September  I  don't  want 
it.' " 

It  clearly  appears  from  the  entire  testimony  of  the  witnesses  who 
were  sworn  on  the  subject  that  the  defendant  was  desirous  of  getting 
possession  of  the  property  on  the  1st  of  September;  that  she  so  in- 
formed the  tenants,  who  told  her  that  they  could  not  give  possession 
at  that  time,  whereupon  she  said  she  did  not  want  the  property  unless 
she  could  get  possession.  It  cannot  be  said,  therefore,  that  the  plain- 
tiff's failure  to  deliver  possession  was  due  to  any  act  of  the  defendant ; 
and,  as  the  parties  expressly  stipulated  for  possession  on  a  stated  day, 
equity  should  not  decree  specific  performance  now. 

Judgment  reyersed,  and  new  trial  granted;  costs  to  abide  tbe  final  award 
of  costs.    All  concur. 


VILLARD  V.  MOTBR. 

(Supreme  Court,  Appellate  Division,  Second  Department.    January  10,  1908.) 

CoHTKAOTS—CoNSTBUtrnoK—PABTncs— Joint  and  Skverai.. 

Wbere  parties  agreed  to  carry  for  the  benefit  of  another  a  designated 
amount  of  corporate  stock  pro  rata  according  to  the  amount  of  their  re- 
spective interests  In  the  corporation  for  a  certain  period,  the  one  for 
whose  benefit  It  was  carried  to  take  It  up  during  that  period,  the  obli- 
gation was  several  as  to  the  number  of  ^ares  to  be  carried  by  each,  and 
a  party  to  the  agreement  was  entitled  to  sue  for  failure  to  take  up  the 
shares  carried  by  him,  without  Joining  the  others. 

[Ed.  Note. — B\)r  cases  In  point,  see  Cent  Dig.  vol.  11,  Contracts,  H  780- 
789.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  for  breach  of  contract  by  Harold  G.  Villard  against  William 
L.  Moyer.  Judgment  for  plaintiff  (104  N.  Y.  Supp.  537),  and  de- 
fendant appeals.    Affirmed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

C.  N.  Bovee,  for  appellant. 

Wm.  M.  Wherry,  Jr.,  for  respondent 

RICH,  J.  This  action  was  brought  by  plaintiff,  as  assignee  of 
Goldsborough,  Villard  &  Warner,  to  recover  damages  for  breach  of  a 
written  contract  in  the  form  of  a  letter  as  follows : 

"8th  November,  IdCO. 
"Thos.  H.  Hubbard,  Esq.,  No.  25  Broad  Street,  New  York  City— Dear  Sir: 
I  beg  to  say  that  after  leaving  you  yesterday  afternoon  I  saw  Mr.  Moyer  and 
Mr.  Haley  Flske,  and  definitely  closed  the  matter  with  them  on  the  basis 
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agreed  to  by  yon  and  me,  to  wit :  Mr.  Moyer  is  to  take  tbe  presidency  of  tbe 
banking  corporation.  He  is  to  be  assured  of  tbe  presidency  for  five  years, 
witb  tbe  bearty  support  of  all  Interests;  salary  $25,000  per  year.  Tbe  Metro- 
politan Life  Insurance  Ctompany,  you,  and  my  firm  are  to  carry  for  Mr. 
Moyer's  benefit  one  tbousand  (1,000)  shares  of  tbe  capital  stock  of  tbe  bank- 
ing corporation  for  a  period  not  to  exceed  tbree  years,  and  at  an  Interest  rate 
not  exceeding  6  per  cent,  per  annum.  Mr.  Moyer  Is  to  take  up  same  from  time 
to  time  as  It  Is  convenient  for  blm  to  do  so,  paying  therefor  tbe  cost  price  of 
tbe  stock  to  ns  and  interest  upon  tbe  same  at  tbe  rate  of  five  per  cent  (6%) 
per  annum  up  to  tbe  time  be  takes  up  tbe  stock.  Tbis  stock  is  to  be  carried 
by  tbe  parties  named  pro  rata  according  to  tbe  amount  of  tbelr  respective  in- 
terests In  tbe  banking  corporation. 

"Very  truly  yours,  [Signed]  G.  C.  Warner. 

"We  agree  to  tbe  above. 

"ISigned]  W.  L.  Moyer. 

"Metropolitan  Life  Insurance  Oo. 

•Tbos.  H.  Hubbard. 

"Goldsborougb.  Yillard  k  Warner." 

The  only  breach  of  the  contract  alleged  consisted  in  the  refusal  of 
the  defendant  to  take  up  one-sixth  of  the  1,000  shares  of  stock  tendered 
by  plaintiff's  assignors,  who  had  carried  the  same  for  over  three  years. 
The  only  question  presented  for  our  consideration  arises  upon  a  demur- 
rer to  the  complaint  upon  the  ground  of  defect  of  parties  plaintiff. 
The  learned  justice  at  Special  Term  overruled  the  demurrer,  holding 
that  the  contract  obligation  of  the  plaintiff's  assignors,  the  insurance 
company  and  Hubbard,  was  several  as  to  the  extent  and  number  of 
shares  of  the  banking  stock  each  was  to  carry  for  defendant's  benefit, 
from  which  it  followed  that  the  complaint  stated  a  cause  of  action 
against  the,  defendant.  This  ruling  was  clearly  right,  and  in  such  an 
action  it  is  not  necessary  to  join  the  other  contracting  parties  having 
no  interest  or  right  in  the  cause  of  action  alleged. 

The  interlocutory '  judgment  must  be  afHnned,  with  costs.  All 
concur. 

GAYNOR,  J.  (concurring).  Three  agree  to  carry  1,000  shares  of 
stock  for  the  defendant  for  tihree  years,  not  all  to  carry  the  1,000  shares, 
however,  but  each  to  carry  a  stated  proportion  thereof,  and  the  defend- 
ant to  take  and  pay  for  the  same  within  the  three  years.  This  was  a 
several  obligation  of  each  to  him,  and  of  him  to  each. 


PEOPLE  ex  rel.  CLJNTON  v.  BINGHAM,  Police  Oom'r. 
(Suin«m*  Court,  Appellate  Division,  First  Department    January  10,  1908.) 

1.  MUMIOIPAI.  COBPOBATIORS— FOUCK  DEFABTUENT— CHABOBB  AGAJNSI  OlTIOEB 

— TBIALt- EVIDENCB. 

Evidence  held  insufficient  to  sustain  a  police  commissioner's  finding  tbat 
relator,  a  patrolman,  was  guilty  of  conduct  unbecoming  an  officer,  In  tbat 
he  bad  assaulted  a  fellow  officer,  so  as  to  Justify  bis  discharge. 

2.  ASSATTIT  ANO  BaTTEBT— ElJaiENTS. 

That  relator,  a  police  officer,  came  between  complainant  and  another  of- 
ficer who  was  assaulting  him,  whether  for  tbe  purpose  of  separating  tbem 
or  not,  did  not  constitute  an  assault  by  relator  on  complainant 
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Certiorari  by  the  people,  on  the  relation  of  Eugene  Z.  Clinton, 
against  Theodore  A.  Bingham,  as  police  commissioner  of  the  city  of 
New  York,  to  review  respondent's  determination  dismissing  relator 
from  the  police  department  of  the  city.  Writ  sustained.  Proceedings 
annulled.    Relator  reinstated. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Jacob  Rouss  (Louis  J.  Grant,  on  the  brief),  for  relator. 
Theodore  Connoly  (Thomas  F.  Noonan,  on  the  brief),  for  re- 
spondent. 

LAUGHLIN,  J.  The  relator  had  been  a  member  of  the  police  force 
22  years.  He  bore  a  good  record.  The  charge  upon  which  he  was 
placed  on  trial,  tried,  found  guilty,  and  dismissed  from  the  iforce  was 
conduct  unbecoming  an  officer,  in  that  he  assaulted  one  Walsh,  a  fdlow 
patrolman,  in  the  dormitory  of  the  precinct  station  house,  "by  striking 
him  in  the  face  with  his  clenched  fists  without  cause  oi*  provocation, 
and  using  profane  and  indecent  language"  to  the  patrolman  thus  as- 
saulted. The  trial  was  before  a  deputy  commissioner.  The  relator 
pleaded  not  guilty. 

The  record  bristles  with  evidence  of  improper  conduct  on  the  part 
of  the  deputy  commissioner  before  whom  the  relator  was  tried;  but 
it  is  unnecessary  to  decide  whether  it  shows  such  bias  or  prejudice 
against  the  relator  as  would  warrant  the  court  in  annulling  the  pro- 
ceedings, for  the  record  is  barren  of  any  evidence  to  sustain  the  find- 
ing that  the  relator  was  guilty  of  the  charge  which  he  was  summoned 
to  meet.  The  fair  inference  from  the  evidence  is  that  Officer  Walsh 
was  not  assaulted,  either  in  the  reserve  room  or  in  the  dormitory  of 
the  police  station,  during  the  evening,  as  claimed,  but  after  he  had 
gone  on  patrol  duty  the  following  morning.  He  testified,  however, 
that  he  was  assaulted  in  the  station  house ;  but  he  did  not  testify  that 
the  relator  assaulted  him.  There  is  not  a  word  of  testimony  tending 
to  show  that  the  felator  used  either  profane  or  indecent  language  at 
the  time  in  question.  In  fact,  it  does  not  appear  that  he  spoke  at  all. 
Patrolman  Walsh  testified  that  Officer  Fitzgerald  assaulted  him  with 
clenched  fists,  striking  him  several  times  in  the  reserve  room,  when 
Officer  Unger,  the  relator,  and  others  were  present.  Officer  Walsh 
was  then  asked  by  the  deputy  commissioner,  "What  had  Unger  or 
Clinton  to  do  with  it?"  to  which  he  replied,  "Unger  came  between 
us,  and  in  doing  so  accidentally  pushed  me  at  the  door  and  tore  the 
sleeve  of  my  shirt."  He  was  then  asked  by  the  deputy  commissioner, 
"What  had  Clinton  to  do  with  it?"  and  he  replied,  "At  about  9:25 
p.  m.  Officer  Fitzgerald  pushed  me  out  of  bed  and  put  me  up  a§^nst 
the  wall,  and  he  came  between  us."  Coming  between  the  complainant 
and  an  officer  who  was  assaulting  him  was  presumably  for  tiie  pur- 
pose of  separating  them;  but,  regardless  of  its  purpose,  it  did  not 
constitute  an  assault.  Notwithstanding  the  fact  that  Walsh  failed  to 
testify,  when  interrogated  by  the  deputy  commissioner,  that  the  rdator 
assaulted  him,  he  was  subsequently  asked  by  the  attorney  for  the  re- 
lator, "Are  you  sure  each  one  of  these  defendants  assaulted  you?" 
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to  which  he  replied,  "I  think  so."  He  was  then  asked,  "Do  yoit  remem- 
ber, when  you  testified  yesterday,  that  you  stated  that  the  officer  who 
assaulted  you  up  in  the  dormitory  was  Fitzgerald?"  to  which  he 
replied,  "I  said  Fitzgerald  and  Clinton."  He  had  not,  however,  said 
Fitzgerald  and  Clinton,  according  to  the  record.  Later  on  during  the 
trial,  and  after  the  deputy  commissioner  had  refused  to  allow  the 
counsel  for  the  relator  to  interrogate  the  witnesses,  the  relator,  in  his 
own  behalf,  asked  Officer  Walsh,  "Have  I  at  any  time  been  unfriendly 
to  you,  or  molested  you,  or  spoken  to  y6u  unkindly  in  any  way?" 
Walsh  replied,  "Never."  The  relator  then  asked  Walsh,  "Did  T 
assault  you?"  to  which  Walsh  replied,  "You  separated  me  from  Fitz- 
gerald on  April  13th  in  the  dormitory  of  the  Fifth  Precinct  station 
house.  The  three  of  you  were  right  near  me."  This  is  the  only  tes- 
timony bearing  on  the  relator's  connection  with  the  assault.  If  it 
might  have  been  inferred  from  his  previous  testimony  that  he  meant 
to  convey  the  impression  that  the  relator  assaulted  him,  his  last  answer 
on  the  subject  shows  just  what  the  relator  did,  and  negatives  any  idea 
of  assault.  It  is  manifest  that  the  evidence  is  wholly  insufficient  to 
warrant  the  finding  that  the  relator  assaulted  Officer  Walsh,  and  it 
is  evident  that  his  removal  was  not  based  upon  evidence. 

It  follows,  therefore,  that  the  writ  of  certiorari  should  be  sustained, 
the  proceedings  annulled,  and  the  relator  reinstated,  with  $'50  costs 
and  disbursements.    All  concur. 


In  re  MILLS  et  al. 
(Supreme  Court,  Special  Term,  New  York  C!ounty.    January  6,  1908.) 

1.  CoBFOBATiONS— Stock— Pledges— PATuxirr  oh  Other  DiscHABaE  or  Dbbto. 

Where  stock  Is  held  by  a  broker  as  security  for  margins,  a  tender  of  the 
amount  due  and  a  demand  for  the  delivery  of  the  stock  terminates  the 
right  of  the  broker  to  keep  the  securl^,  and  Tests  the  right  of  posses- 
sion In  the  owner. 

2.  AssioRHENTB  TOB  Beneto  or  Cbeditobs— Pbofertt  in  Hands  of  Assignee 

— Claivs  or  Third  Persons. 

A  stockbroker  holding  stock  for  safe-keeping,  and  also  other  stock  pledg- 
ed to  blm  to  cover  margins,  pledged  It  all  to  a  bank  to  secure  a  loan  to 
hlm^lf,  and  subsequently  assigned  for  the  benefit  of  his  creditors.  The 
bank  sold  sufficient  of  the  collateral  to  pay  its  claim,  including  the  stock 
held  for  safe-keeping,  and  returned  the  remaining  collateral  to  the  as- 
signee. Including  the  stock  placed  with  the  broker  owned  by  two  persons 
who  bad  before  the  assignment  tendered  the  amount  due  from  them  and 
demanded  their  stock.  Betd,  that  all  the  stock  returned  should  be  sold 
by  the  assignee,  and  the  proceeds  divided  among  the  owners  of  the  stock 
held  for  safe-keeping  and  of  the  margin  sto<^  on  which  tender  had  been 
made.  In  proportion  to  the  actual  equity  of  each  owner  In  the  stock. 

Motion  by  Edward  Harding,  assignee  of  Mills  Bros.  &  Co.,  for  di- 
rections as  to  the  disposition  of  certain  securities.    Motion  granted. 

Douglas  Campbell,  for  petitioner. 
MacFarlane,  Taylor  &  Costello,  for  respondent  Beach. 
Noble,  Jackson  &  Hubbard,  for  respondent  Henck. 
Hoge  &  Humphrey,  for  respondent  Townsend. 
107  N.Y.8.— 67 
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GIEGERICH,  J,  This  application,  made  by  the  assignee  of  a  firm 
of  insolvent  stockbrokers  for  directions  as  to  the  disposition  of  cer- 
tain securities  now  in  his  possession,  presents  interesting  questions. 
While  still  doing  business,  and  before  its  failure,  the  petitioner's  as- 
signor pledged  with  the  Colonial  Bank  of  New  York  various  securi- 
ties as  collateral  to  a  note  which,  with  interest,  amounted  to  $35,004.8S 
on  the  28d  day  of  August,  1907 ;  the  latter  being  the  date  of  the  fail- 
ure and  assignment.  Most  of  the  stocks  pledged  as  collateral  on  this 
loan  were  being  carried  for  various  customers  of  the  firm  on  margin. 
Three  hundred  shares  of  United  States  Steel  common  stock,  however, 
« belonged  to  one  Mrs.  Adelaide  Thaw  Beach,  free  of  any  lien  or  char- 
ges; she  having  left  it  for  safe-keeping  with  the  said  brokers.  The 
market  value  on  August  22,  1907,  of  all  the  securities  thus  pledged  as 
collateral  aggregated  about  $42,965.72.  Enough  of  the  stock  was  sold 
to  satisfy  the  loan.  Among  the  securities  so  sold  were  300  shares  of 
United  States  Steel  common  stock  owned  by  the  said  Adelaide  Thaw 
Beach,  and  the  price  realized  for  these  300  shares  was  $9,337.60. 
Among  the  securities  delivered  to  the  petitioner,  the  market  value  of 
which  on  August  22,  1907,  aggregated  $6,700,  were  securities  which 
were  'being  carried  for  custcwners  on  margin,  or  which  were  owned  by 
the  customers  and  had  been  deposited  by  them  to  secure  their  trading 
accounts.  ■ 

Prior  to  the  assignment  made  by  the  brokers  to  the  petitioner,  two 
of  the  customers,  Henck  and  Townsend,  who  were  carrying  stocks 
on  margin  or  had  deposited  stocks  as  security,  respectively  made  or 
caused  to  be  made  to  tiie  brokers  a  tender  of  the  amount  due  and  a  de- 
mand for  delivery  of  the  stocks ;  but  the  tender  was  rejected  and  de- 
livery was  refused.  This  tender  and  demand  terminated  the  right  of 
the  brokers  to  retain  the  securities  and  vested  in  the  customers  an  im- 
mediate right  of  possession.  Lawrence  v.  Maxwell,  53  N.  Y.  19; 
Kortright  V.  Cady,  21  N.  Y.  343,  78  Am,  Dec.  145;  Stoddard  v. 
Hart,  23  N.  Y.  656;  Douglas  v.  Carpenter,  17  App.  Div.  329,  45  N. 
Y.  Supp.  219 ;  Matter  of  Pierson,  19  App.  Div.  478,  46  N,  Y.  Supp. 
557;  Field  v.  Sibley,  74  App.  Div.  81,  77  N.  Y,  Supp.  262;  Rothsdiild 
V.  Allen,  90  App.  Div.  233,  86  N.  Y.  Supp.  42 ;  Sheridan  v.  Presas,  18 
Misc.  Rep.  180,  41  N.  Y.  Supp.  461;  Whitlock  v.  Seaboard  Nat 
Bank,  29  Misc.  Rep.  84,  60  N.  Y,  Supp.  611.  Upon  such  tender  and 
demand  and  refusal  Henck  and  Townsend  stood  on  an  equal  footing 
with  Mrs.  Beach,  so  far  as  concerned  their  right  to  their  stock  or  to 
the  proceeds  thereof.  Rhinelander  v. .  Nat.  City  Bank,  36  App.  Div. 
11,  55  N.  Y.  Supp.  229.  In  the  latter  case,  which  was  quite  similar  in 
many  of  its  features  to  the  present  one,  it  was  held  that  the  equity  of  a 
customer  who  was  the  absolute  owner  of  stocks  unincumbered  by  any 
lien  in  favor  of  the  firm  of  brokers,  which  held  them  merely  on  de- 
posit for  sale  and  until  sold  for  safe-keeping,  was  not  superior  to  that 
of  other  claimants  whose  stock  was  held  by  the  firm  as  pledgee,  where 
it  appeared  that  on  the  failure  of  the  firm  all  that  was  due  to  it  from 
the  other  claimants  was  duly  tendered,  and  that  neither  the  firm  nor  its 
assignee  could  deliver  the  specific  shares  or  an  equivalent  number. 
The  court  further  held  that  upon  tender,  demand,  and  refusal  the 
pledgee's  right  to  the  securities  was  lost,  and  that  such  securities,  be- 
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ing  released  from  the  lien  of  the  pledge  the  proceeds  thereof  in  the 
hands  of  the  bank,  were  also  released  from  any  claim  of  the  pledgee 
firm,  and  that  the  fund  was  distributable  among  the  customers  propor- 
tionately, and  that  the  assignee  had  no  right  to  any  part  of  it.  An- 
other customer,  Browning,  claims  equities,  but  his  position  is  inferior 
in  my  judgment  to  that  of  the  customers  named  above,  because  of  his 
failure  to  make  any  tender  when  he  demanded  that  his  stock  be  deliv- 
ered to  him. 

In  Tompkins  v.  Morton  Trust  Co.,  91  App.  Div.  274,  86  N.  Y.  Supp. 
520,  affirmed  upon  opinion  below  181  N.  Y.  578,  74  N,  E.  1126,  the 
converse  of  the  present  situation  was  presented.  There  the  stocks 
of  customers  upon  which  the  brokers  had  a  lien  for  advances  made, 
and  which  they  had  a  right  to  hypothecate  in  order  to  raise  money 
were  sold,  and  a  claim  was  made  by  such  customers  for  contribution 
from  a  customer  who  had  left  stock  with  the  brokers  for  safe-keeping 
merely,  just  as  Mrs.  Beach  did  in  the  present  case,  and  which  stock 
was  pledged  with  the  securities  of  the  other  customers,  but  which  was 
not  sold  when  the  trust  company  which  made  the  loan  disposed  of 
enough  of  the  collateral  to  satisfy  its  demand.  The  situation  of  the 
customers  who  owed  the  brokers  upon  their  stock  in  that  case  was 
not  the  same  as  in  this,  however,  because  there  it  would  appear  that 
no  tender  had  been  made  of  the  amount  due.  This  difference  alone  is 
enough  to  distinguish  that  case  from  the  present  one.  There  is  an- 
other difference  which  might,  if  necessary,  be  deemed  of  controlling 
importance,  and  that  is  that  in  the  case  just  cited  customers  whose 
stoick  the  brokers  had  a  right  to  pledge  and  whose  stocks  had  been 
sold  sought  contribution  against  another  customer  whose  stock  the 
brokers  had  no  right  to  pledge  and  which  had  not  been  sold,  while 
in  the  present  case  a  customer,  who  was  the  absolute  and  unincum- 
bered owner  of  stocks  which  were  deposited  merely  for  safe-keeping 
and  wrojigfully  pledged  by  the  brokers  and  later  sold,  seeks  contribu- 
tion, or,  to  state  her  claim  as  broadly  as  it  is  made,  exoneration,  at 
the  expense  of  other  customers  whose  stocks  were  rightfully  pledged 
by  the  brokers,  but  which,  by  the  accident  of  circumstance,  were  not 
reached  when  the  bank  which  made  the  loan  sold  enough  of  the  col- 
lateral to  satisfy  the  amount  due  it. 

There  seems  to  be  no  case  reported  that  is  directly  in  point.  Rhine- 
lander  v.  Nat.  City  Bank,  above  cited,  was  similar  in  some  of  its 
features;  but  there  the  question  was  not  one  of  contribution,  or  ex- 
oneration or  subrogation,  but  merely  that  of  tlie  right  of  various  cus- 
tomers to  the  balance  of  moneys  arising  from  the  sale,  all  of  the  se- 
curities, deposited  as  collateral  having  been  disposed  of.  My  conclu- 
sion is  that  an  equitable  disposition  of  this  matter  will  be  to  direct  a 
sale  of  the  securities  turned  over  by  the  bank  to  the  assignee  and  the 
division  of  the  proceeds  among  tiie  three  customers  named  above,  pro- 
portionately to  the  value  of  their  respective  interests  on  the  22d  day 
of  August,  1907 ;  that  is  to  say,  Mrs.  Beach's  share  will  be  based  upon 
the  value  of  $9,337.50,  the  amount  realized  from  the  sale  of  her  stock, 
and  Mr.  Henck's  and  Mr.  Townsend's  shares  will  be  based,  re- 
spectively, upon  the  excess  of  the  value  of  their  stocks  on  that  date 
over  and  above  the  amounts  owed  thereon  by  them. 

Motion  granted  as  indicated,  with  $10  costs  to  the  petitioner. 
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SIEFKEN  T.  EKIB  E.  00. 
(Supreme  Court,  Special  Term,  Orange  Oounty.    January  2,  1908.) 

1.  Actions— Joinder  of  Oausss— Courts  at  Ooumon  Law  and  Ukdkb  Stat- 

ute. 

Under  Code  Civ.  Proc.  i  484,  permitting  a  plaintiff  to  Join  In  tbe  same 
complaint  two  or  more  causes  of  action  arising  out  of  the  same  transaction, 
a  count  under  the  common  law  for  personal  injuries,  alleging  negligence 
of  defendant  and  freedom  from  contributory  negligence,  was  properly  join- 
ed with  a  count  under  the  federal  statute  relating  to  the  liability  of  com- 
mon carriers  engaged  in  Interstate  commerce,  under  which  It  is  unneces- 
sary to  plead  and  prove  freedom  from  contributory  negligence,  and  tlie 
causes  are  not  inconsistent  merely  because  more  proof  is  required  in  the 
one  Instance  than  in  the  other. 

2.  Saicb— Inconsistent  Causes. 

Causes  of  action,  to  be  inconsistent,  jaOBt  be  Intrinsically  discr^ant  and 
logically  contradictory. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  4,  p. 
3611.] 

Action  by  John  L.  Siefken,  by  his  guardian  ad  litem,  against  the 
Erie  Railroad  Company.  On  demurrer  to  complaint  Demurrer  over- 
ruled. 

Watts  &  Cox,  for  plaintiff. 
Bacon  &  Merritt,  for  defendant 

TOMPKINS,  J.  This  action  is  brought  to  recover  damages  for 
personal  injuries  growing  out  of  the  alleged  negligence  of.  the  defend- 
ant. The  complaint  alleges  two  causes  of  action.  The  first  is  at  com- 
mon law,  alleging  the  defendant's  negligence  and  the  plaintiff's  free- 
dom from  contributory  negligence.  The  second  is  under  the  act  of 
the  Congress  of  the  United  States  of  America  entitled  "An  act  relat- 
ing to  liability  of  common  carriers  in  the  District  of  Columbia  and  ter- 
ritories, and  common  carriers  engaged  in  commerce  between  the 
states,  and  between  the  states  and  foreign  nations,  to  their  employes" 
(Act  June  11,  1906,  c.  3073,  34  Stat  232  [U.  S.  Comp.  St  Supp. 
1907,  p.  891]),  and  alleges  that  at  the  time  of  the  accident  the  defend- 
ant was  engaged  as  a  common  carrier  in  interstate  commerce  between 
the  states  of  New  York  and  New  Jersey  and  elsewhere,  and  then  al- 
leges the  negligence  of  the  defendant  and  that  the  plaintiff's  injuries 
were  received  by  reason  of  the  negligence  of  the  defendant  and  its 
officers,  agents,  and  employes,  and  contains  no  allegation  of  the  plain- 
tiff's freedom  from  contributory  negligence.  Under  the  federal  stat- 
ute in  question  it  is  not  necessary  to  allege  or  prove  the  plaintiff's  free- 
dom from  contributory  negligence.  The  demurrer  is  upon  the  ground 
that  the  two  causes  of  action  are  improperly  united,  in  that  they  are 
inconsistent  with  each  other;  and  the  defendant's  argument  is  that, 
inasmuch  as  proof  of  the  absence  of  negligence  on  plaintiff's  part  con- 
tributing to  the  accident  is  essential  to  the  first  cause  of  action  and  is 
not  necessary  to  the  second,  the  causes  of  action  are  inconsistent  with 
each  other. 

The  complaint  alleges  two  distinct  and  separate  causes  of  action, 
each  complete  and  perfect  in  itself,  and  both  growing  out  of  the  same 
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occurrence  and  involving  the  same  parties.  It  does  not  seem  to  me 
that  causes  of  action  are  necessarily  inconsistent  with  each  other  be- 
cause more  evidence  is  required  to  make  out  one  than  is  necessary  to 
establish  the  other,  or  because  what  would  be  sufficient  to  justify  a  ver- 
dict upon  the  one  would  be  insufficient  upon  the  other ;  and  that  seems 
to  be  the  only  difference  between  these  causes  of  action.  One  may  be 
liiade  without  proof  on  plaintiff's  part  of  his  freedom  from  contribu- 
tory negligence,  while  the  other  will  require  affirmative  proof  of  due 
care  on  plaintiff's  part.  It  does  not  seem  to  me  that  such  a  difference 
in  the  character  of  the  testimony  that  is  required  to  make  out  these 
causes  of  action  makes  them  inconsistent  with  each  other,  within  the 
meaning  of  section  484  of  the  Code  of  Civil  Procedure.  On  the  con- 
trary, I  think  that  it  appears  upon  the  face  of  the  complaint  that  the 
causes  of  action  are  consistent  -with  each  other.  Causes  of  action,  to 
be  inconsistent  with  each  other,  must  be  intrinsically  and  inherently 
discrepant,  inharmonious,  and  logically  incompatible  with  and  contra- 
dictory to  each  other.  These  two  causes  of  action  do  not  seem  to  me 
to  be  any  more  incompatible  or  contradictory  than  are  causes  of  ac- 
tion at  common  law  and  under  the  New  York  state  employer's  liabil- 
ity act,  which  have  been  held  by  our  courts  to  be  properly  united  in 
one  complaint.  In  such  a  case  more  and  different  evidence  is  required 
to  make  out  a  cause  of  action  under  the  employer's  liability  act  than 
is  necessary  under  the  common-law  cause  of  action.  Under  the  former 
service  of  a  proper  notice  within  a  given  time  must  be  proven,  which 
is  unnecessary  under  the  latter. 

My  conclusion  is  that  the  causes  of  action  are  properly  united,  and 
that  the  demurrer  should  be  overruled,  with  costs,  with  permission  to 
the  defendant  to  answer  within  30  days  upon  payment  of  the  costs. 


WEIS  V.  WEIS. 
(Supreme  Conrt,  Appellate  Division,  First  Department    January  10,  1908.) 

1.  DivoBOS— Pjlkaoirg — Making  Moke  DEFiNrrx  and  Cebtaim. 

In  au  action  for  divorce,  an  aoswer  alleging  that  during  enumerated 
months  of  a  year  plaintiff  at  Tarloua  times  and  places  within  and  around 
New  Yorlc  City  was  gallty  of  adultery  wltli  a  person  named,  who  sup- 
ported plaintiff,  is  Indefinite ;  and,  on  motion  for  a  bill  of  particulars,  de- 
fendant must,  to  tbe  extent  of  bis  l^nowledge  of  the  times  and  places 
at  which  the  adultery  was  committed,  set  forth  the  particulars. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  17,  Divorce,  (  346.1 

2.  Sake— TaiAir-SuBiiissioN  or  Issxrxs. 

An  order  in  a  suit  for  divorce  directing  the  submission  to  a  Jury  of 
tbe  Issue  whether  plaintiff,  during  enumerated  months  of  a  year,  at  vari- 
ous times  and  places  within  and  around  the  city  of  New  York,  was  guilty 
of  adultery  and  lived  wltb  a  person  named.  Is  erroneous,  because  the  is- 
sue is  too  Indefinite. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  17,  Divorce,  (  486.1 

Appeal  from  Special  Term. 

Action  by  Minnie  L.  Weis  against  Louis  Weis.     From  an  order 
denying  a  motion  for  a  bill  of  particulars  as  to  the  allegations  of  the 
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answer,  and  from  an  order  framing  issues  for  trial  by  jury,  plaintiff 
appeals.  Reversed  as  to  motion  for  bill  of  particulars,  and  modified 
and  affirmed  as  to  order  framing  issues. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

A.  F.  Clark,  for  appellant. 

E.  T.  Taliaferro,  for  respondent 

INGRAHAM,  J.  The  action  was  for  a  divorce.  The  defendant's 
answer  admitted  the  marriage,  denied  the  other  allegations  of  the  com- 
plaint, and  alleged  as  a  separate  defense  that  during  the  months  of 
"April,  May,  June,  July,  and  August  of  the  year  1906  the  plaintiff, 
at  various  times  and  places  within  and  around  the  dty  of  New  York, 
the  precise  times  and  places  not  being  known  to  the  defendant,  com- 
mitted adultery  and  lived  in  adultery  with  one  Albert  Edward  Tower, 
who,  without  other  consideration  than  such  adulteries,  supported  and 
maintained  the  said  plaintiff  and  advanced  to  her  large  sums  of  money 
and  other  things  of  value."  There  is  no  demand  for  affirmative  relief. 
The  plaintiff  then  moved  to  compel  the  defendant  to  serve  a  bill  of 
particulars  specifying  the  times  and  particular  places  at  which  the 
plaintiff  committed  adultery  and  lived  in  adultery  with  said  Tower, 
the  particulars  as  to  how  said  Tower  supported  and  maintained  the 
plaintiff,  and  the  particular  sums  of  money  and  other  things  of  value 
advanced  to  the  plaintiff  by  said  Tower.  This  motion  was  denied. 
This  allegation  in  the  answer  is  indefinite  and  general.  The  defend- 
ant, to  be  justified  in  setting  up  such  an  answer  to  a  charge  of  adul- 
tery against  him,  must  have  scnne  knowledge  as  to  the  time  and  place 
at  which  the  said  adultery  was  committed ;  and  to  that  extent  I  think 
the  order  should  have  been  granted. 

The  order  denying  the  motion  for  a  bill  of  particulars  is  therefore 
reversed,  and  the  defendant  is  required  to  serve  a  bill  of  particulars 
specifying  tfie  times  and  places  at  whidi  he  diarges  the  plaintiff  com- 
mitted adultery. 

The  defendant  also  moved  to  frame  issues  for  a  trial  before  a  jury. 
The  court  directed  three  issues  as  to  the  defendant's  adultery  to  be 
tried  by  a  jury,  and  also  directed  that  the  issue  as  to  whetlier  the 
plaintiff,  during  the  months  of  April,  May,  June,  July,  and  August, 
1906,  at  various  times  and  places  within  and  around  the  dty  of  New 
York,  committed  adultery  and  lived  with  one  Albert  E.  'Tower.  I 
think  this  last  issue  is  entirely  too  indefinite  to  submit  to  a  jury,  and 
the  provision  submitting  that 'issue  should  therefore  be  stricken  from 
the  order,  with  leave,  however,  to  the  defendant  to  renew  the  motion 
to  frame  an  issue  as  to  the  plaintiff's  adultery  after  the  service  of  a 
bill  of  particulars. 

The  result  is  that  the  order  denying  the  motion  for  a  bill  of  partic- 
ulars should  be  reversed,  and  the  motion  granted  to  the  extent  indi- 
cated, and  that  the  order  framing  issues  should  be  modified  as  herein- 
before stated,  and,  as  so  modified,  the  order  should  be  affirmed,  with 
$10  costs  and  disbursements  of  the  appeal  to  the  plaintiff.    All  concur. 
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PBOPLB  ex  rel.  CLANCY  t.  BINGHAM,  Police  Com'r.    . 
<Snpieme  Court,  Appellate  DItIsIoh,  First  Department    January  10,  1008.) 

MUNICIPAI,   OOBPORATIOHB— OlTKXBS— POUOB— RXMOVAX. 

Where  defendant,  a  police  officer,  was  tried  for  an  offense  before  tbe 
police  commission,  and  was  served  with  notice  of  trial  only  44^^  hoars 
before  the  hour  of  trial,  bis  dismissal  was  Invalid,  nnder  a  department 
rule  requiring  a  notice  of  trial  of  not  less  than  48  hours  before  the  hour 
of  trial. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  80,  Municipal  Cor- 
porations, I  498.] 

Certiorari  by  the  people,  on  the  relation  of  Peter  Clancy,  to  Theo- 
dore A.  Bingham,  police  commissioner,  to  review  the  dismissal  of 
relator  from  the  police  force. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Daniel  F.  Cohalan,  for  relator. 
Theodore  Connoly,  for  respondent. 

PER  CURIAM.  The  relator,  a  member  of  the  police  force  detailed 
as  a  member  of  the  tenement  house  squad,  was  charged  with  having 
assaulted  and  insulted  a  young  colored  woman,  and  after  a  trial  was 
convicted  and  dismissed  from  the  force.  It  is  alleged  in  the  petition, 
and  not  denied  by  the  return,  that  the  relator  was  given  less  than  48 
hours'  notice  of  trial ;  the  notice  having  been  served  on  him  at  1 :35  p.  m. 
on  February  26th  to  appear  for  trisd  at  10  a.  m.  on  February  28th, 
thus  giving  him  only  44^/^  hours'  notice.  The  rule  of  the  department 
(36g)  requires  that  a  notice  of  trial  shall  be  served  not  less  than  48 
hours  before  the  hour  of  trial,  exclusive  of  Sundays,  legal  holidays, 
and  half  holidays.  The  defendant,  when  arraigned  for  trial,  asked 
for  an  adjournment,  which  was  denied. 

The  failure  to  give  sufficient  notice  was  fatal  to  the  validity  of  the 
proceedings,  and  the  writ  must  be  sustained,  the  determination  of  the 
respondent  annulled,  and  the  relator  reinstated,  with  $50  costs  and 
disbursements. 


ROSS  ▼.  BAYEBr-GARDNERr-HIMBS  CO. 
<Snpreme  Court,  Appellate  Division,  First  Department    January  10,  1008.) 

ATTOBNET    and    CUIHT— COICFKNSATIONB— RxABORABLS    VaLUC    or    SXBVICES. 

The  attorney  of  plaintiff,  who  prosecuted  claims  to  Judgment  after 
plaintiff  had  assigned  his  interest  therein  to  an  assignee  with  authority 
to  continne  the  action,  and  who  agreed  to  pay  plaintiff  all  money  in  ex- 
cess of  a  specified  sum,  was  entitled  from  the  proceeds  to  the  reasonable 
value  of  his  services,  limited  by  a  bill  rendered  for  services  and  disburse- 
ments, together  with  the  reasonable  value  of  subsequent  services. 

[Kd.  Note. — For  cases  In  point  see  Cent.  Dig.  vol.  5,  Attorney  and 
Client  St  407-411.1 

Appeal  from  Special  Term. 

Action  by  Charles  R.  Ross  against  the  Bayer-Gardner-Himes  Com- 
pany.    From  an  order  refusing  to  confirm  the  report  of  a  referee 
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determining  the  lien  of  John  Aitken,  plaintiff's  attorney,  for  services 
in  the  action,  the  Old,  Colony  Realty  Corporation,  plaintiffs  assignee 
appeals.    Modified  and  affirmed. 

See  87  N.  Y.  Supp.  36. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

A.  J.  Skinner,  for  appellant. 

George  R.  Westerfield,  for  respondent. 

INGRAHAM,  J.  This  is  a  proceeding  to  substitute  the  Old  Colony 
Corporation  as  plaintiff  in  this  action,  to  determine  to  whom  the  mon- 
eys to  be  collected  upon  certain  judgments  in  favor  of  the  plaintiff 
should  be  paid.  By  an  agreement  executed  on  the  10th  day  of  Sep- 
tember, 1902,  the  plaintiff  assigned,  transferred,  and  conveyed  to  the 
Old  Colony  Realty  Company  all  its  right,  title,  and  interest  in  certain 
claims  against  the  defendant,  and  authorized  the  said  corporation  to 
continue  such  actions  in  the  name  of  'the  plaintiff ;  the  corporation 
agreeing  to  pay  to  the  plaintiff  all  money  recovered  in  said  action  or 
actions  received  by  the  Old  Colony  Realty  Company  in  excess  of  the 
sum  of  $2,230.65  and  interest,  whether  the  same  be  for  costs  or  for 
damages.  The  action  was  tried  in  October,  1904,  and  resulted  in  a 
verdict  for  the  plaintiff  for  $2,433.04.  The  defendant  appealed  to 
this  court,  where  the  judgment  was  affirmed,  and  subsequently  to  the 
Court  of  Appeals,  with  the  like  result.  John  Aitken  was  the  attorney 
for  the  plaintiff  in  such  action,  and  remained  the  attorney  of  record 
down  to  the  affirmance  of  the  judgments  by  the  Court  of  Appeals. 

When  the  application  came  on  to  jje  heard  at  Special  Term,  a  referee 
was  appointed  to  take  the  proof  and  ascertain  the  extent  and  the 
amount  of  the  lien  as  existing  in  favor  of  John  Aitken  for  services 
and  disbursements  respecting  the  original  judgment  rendered  upon  the 
verdict  of  a  jury  and  the  two  judgments  on  appeal.  The  referee  re- 
ported that  the  plaintiff  was  entitled  to  receive  out  of  the  proceeds  of 
said  judgments  the  costs  and  disbursements  as  taxed,  and  the  sum  of 
$150  expended  by  him  for  premiums  on  surety  bonds  subsequent  to 
the  assignment  of  the  causes  of  action  to  the  petitioner;  that  the  Old 
Colony  Realty  Company  be  entitled  to  receive  the  balance.  The 
plaintiff's  attorney  filed  exceptions  to  this  report,  and  upon  motion 
to  confirm  it  the  Special  Term  denied  the  motion  and  ordered  the 
sheriff  to  pay  out  of  the  money  in  his  hands,  first,  the  referee's  fees, 
and,  second,  to  the  plaintiff's  attorney  the  sum  of  $1,536.34  as  the 
value  of  his  services,  and  the  balance  of  the  money  to  the  Old  Colony 
Realty  Corporation.  After  the  affirmance  of  this  judgment  by  the 
Appellate  Division,  the  plaintiff's  attorney  rendered  a  bUl  to  the  Old 
Colony  Company  for  $883.43,  which  he  testified  was  the  reasonable 
value  of  his  services  up  to  that  time. 

I  agree  with  the  court  below  that  the  plaintiff's  attorney  was  entitled 
to  the  reasonable  value  of  his  services;  but  I  think  that  the  amount 
to  be  paid  him  should  be  limited  to  $882.43,  the  amount  of  his  bill 
for  services  and  disbursements  up  to  the  time  that  this  court  affirmed 
the  judgment,  the  costs  in  the  Court  of  Appeals/  and  $100  for  his 
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services  in  the  Court  of  Appeals.  The  amount  of  the  costs  as  taxed 
in  the  Court  of  Appeals  was  $104.10.  The  plaintiflf  should  be  pjud 
his  bill  of  $882.43,  $104.10  costs  in  the  Court  of  Appeals,  and  $100  for 
his  services  in  the  Court  of  Appeals,  making  in  all  $1,086.53 ;  the  bal- 
ance to  be  paid  to  the  Old  Colony  Realty  Company. 

The  order  should  be  modified,  by  directing  tfie  payment  to  the  plain- 
tifTs  attorney  of  $1,086.53,  and,  as  modified,  affirmed,  without  costs. 
All  concur. 


SCHROTER  V.  SCHBOTER. 
(Supreme  Ciotirt,  Special  Term,  New  York  County.    December  31,  1907.) 

Mabkiaos— ANRUuatmy-AixowANOE  ov  Aluioht. 

In  an  action  by  a  husband  to  annul  a  marriage,  tbe  wife,  after  paying 
her  counsel  fees  and  expenses,  cannot  compel  tbe  plaintiff  to  reimburse 
her  for  sncb  fees  and  expenses. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Marriage,  |  137.J 

Action  by  George  H.  Schroter  against  Sofi  G.  Schroter  to  annul 
a  marriage.  Judgment  for  defendant  Motion  by  defendant  for  an 
order  to  compel  plaintiff  to  pay  counsel  fees  and  expenses  incurred 
in  defending  the  action.     Motion  denied,  without  costs. 

See  106  N.  Y.Supp.  22. 

James  W.  Osborne,  for  the  motion. 
Alexander  Bacon,  opposed. 

GlEGERICH,  J.  The  wife,  in  an  action  brought  by  the"  husband  to 
annul  a  marriage  for  alleged  physical  incapacity  and  for  fraud,  having 
succeeded  upon  the  trial  (56  Misc.  Rep.  69,  106  N.  Y.  Supp.  22), 
now  seeks  by  this  motion  an  award  of  $7,500  for  the  services  of  coun- 
sel already  rendered  and  $3,723.64  for  expenses  heretofore  paid  or 
incurred  in  her  defense.  There  is  no  statute  which  in  terms  au- 
thorizes an  award  of  a  counsel  fee  to  a  wife  to  enable  her  to  defend 
an  action  to  annul  a  marriage.  The  provisions  of  section  1769  of 
the  Code  of  Civil  Procedure,  relative  to  the  payment  of  a  counsel  fee 
to  enable  the  wife  to  carry  on  or  defend  an  action,  apply  only  to 
actions  for  a  divorce  or  for  a  separation.  The  Revised  Statutes  (2 
Rev.  St  [1st  Ed.]  pt  2,  p.  148,  c.  8,  tit  1,  §  58),  as  well  as  the  Re- 
vised Laws  (2  Rev.  Laws,  p.  201,  §  14),  provided  only  for  the  granting 
of  a  counsel  fee  to  carry  on  or  defend  such  actions. 

The  sources  of  the  power  of  the  court  to  grant  to  the  wife  a  counsel 
fee  pendente  lite  in  an  action  to  annul  a  marriage  have  been  elaborate- 
ly discussed  by  the  Court  of  Appeals  from  time  to  time,  and  notably 
in  the  cases  of  Griffin  v.  Griffin,  47  N.  Y.  134,  Brinkley  v.  Brinkley, 
50  N.  Y.  184,  10  Am.  Rep.  460,  Higgins  v.  Sharp,  164  N.  Y.  4,  58 
N,  E.  9,  and  Jones  v.  Brinsmade,  183  N.  Y.  258,  76  N.  E.  22,  3  L. 
R.  A,  (N.  S.)  192,  111  Am.  St.  Rep.  746.  These  cases  in  substance 
decide  that,  although  the  statute  which  authorizes  and  r^;ulates  ac- 
tions to  annul  a  marriage  is  silent  as  to  alimony  and  counsel  fees, 
the  court  is  not  without  power  to  allow  the  same  to  a  wife  where  she 
defends  the  action;  the  general  jurisdiction  so  conferred  to  entertain 
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such  action  carrying  with  it  by  implication  any  inddental  powers  nec- 
essary for  its  proper  exercise,  among  them  being  the  guarding  and 
protecting  of  the  rights  of  the  wife,  which  have  always  been  regarded 
as  a  part  of  the  general  equitable  jurisdiction  of  the  court.  In  all 
these  cases  it  is  recognized  that  the  same  rules  respecting  the  allow- 
ance of  alimony  and  counsel  fees  apply  to  actions  to  annul  a  marriage 
as  to  actions  for  divorce.  In  Griffin  v.  Griffin,  47  N.  Y.,  at  page  142, 
the  court  held  that,  tfie  marriage  having  been  found  to  be  valid,  the 
necessary  expenses  incurred  by  the  wife  in  consequence  of  the  action 
of  the  husband  could  be  awarded  upon  the  same  principle  as  in  other 
cases  of  divorce;  and  in  Higgins  v.  Sharp,  164  N.  Y.,  at  page  9,  58 
N.  E.,  at  page  10,  the  court  said  that  actions  to  annul  a  marriage  are 
governed  with  respect  to  alimony  and  counsel  fees  by  the  same  prin- 
ciple as  all  other  actions  for  divorce. 

Now,  with  respect  to  actions  for  divorce,  it  has  become  the  settled 
law  of  this  state  that,  where  the  wife  has  already  succeeded  in  carry- 
ing on  her  defense  from  her  own  means  or  credit,  an  order  will  not 
be  made  directing  the  husband  to  pay  such  past  expenses  (Beadleston 
V.  Beadleston,  103  N.  Y.  402,  8  N.  E.  736 ;  McCarthy  v.  McCarthy. 
137  N.  Y.  500,  33  N.  E.  550 ;  Emerson  v.  Emerson,  26  N.  Y.  Supp 
292;  Winkemeier  v.  Winkemeier  [No.  1]  11  App.  Div.  199,  42  N. 
Y.  Supp.  586) ;  the  theory  being  that  tlie  purpose  of  the  statute  is  to 
furnish  the  wife  means  to  carry  on  her  action  or  to  defend  the  same 
during  the  pendency  thereof,  and  that  the  allowance  looks  to  the  future, 
and  there  can  be  no  necessity  for  an  allowance  to  make  a  defense  which 
has  already  been  made  or  solely  to  pay  expenses  already  incurred 
(Beadleston  v,  Beadleston,  supra).  In  support  of  the  application  re- 
liance is  placed  upon  Griffin  v.  Griffin,  supra,  which  was  decided  before 
the  Code  of  Civil  Procedure  was  adopted  and  when  the  statutory 
declaration  regarding  the  allowance  to  a  wife  was  found  in  2  Rev.  Si 
<lst  Ed.)  pt.  2,  p.  148,  c.  8,  tit.  1,  §  58,  which  provided  as  follows: 

"In  every  eult  brought,  either  for  a  divorce  or  for  a  separation,  the  court 
may,  in  its  discretion,  require  the  husband  to  pay  any  suina  necessary  to  li- 
able the  wife  to  carry  on  the  suit  daring  Its  pendency,  and  It  may  decree  costs 
against  either  party  and  award  execution  for  the  same,  or  It  may  direct  sacfa 
costs  to  be  paid  out  of  any  property  sequestered  or  In  the  power  of  the  court 
or  In  the  bands  of  a  receiver." 

In  the  Griffin  Case  the  husband  sued  the  wife  to  have  the  marriage 
declared  void  upon  the  ground  that  she  had  a  former  husband  living 
at  the  time  of  the  making  of  the  marriage  contract  Judgment  was 
given  in  favor  of  the  Wife.  She  moved  the  court  for  an  allowance 
for  a  counsel  fee  and  for  the  disbursements  and  expenses  of  the  action, 
most  of  which  had  been  paid  by  the  attorney.  The  wife's  attorney 
presented  his  affidavit  showing  how  much  time  and  money  he  had  ex- 
pended upon  the  case.  Upon  his  affidavit,  accompanied  by  the  affidavit 
of  the  client  in  corroboration,  the  court  made  an  order  allowing  to 
the  defendant's  attorney  $1,500  for  a  counsel  fee,  allowed  $250  to 
the  defendant's  counsel,  and  allowed  $929.50  for  expenses  in  defending 
the  action;  the  last  sum  being  the  entire  amount  which  the  attorney 
by  his  affidavit  showed  had  t«en  expended  in  the  conduct  of  the  de- 
fendant's side  of  the  case.    The  General  Term,  on  appeal  by  the  plain- 
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tiff,  modified  the  order  by  deductinff  $300  from  the  allowance  to  the 
defendant's  attorney,  and  affirmed  the  order  as  modified.  On  appeal 
to  the  Court  of  Appeals  the  order  as  modified  by  the  General  Term 
was  affirmed.  The  Court  of  Appeals  in  its  opinion  reviewed  the  pow- 
ers of  the  Supreme  Court  in  actions  of  this  character,  among  other 
things  saying,  at  page  142: 

"Bat  the  mairlage  having  been  found  to  be  Talid,  and  the  expenses  having 
been  necessarily  incurred  by  the  wife  in  consequence  of  the  action  of  her  hus- 
band, the  obligation  rests  upon  him  to  pay  them,  and  they  can  be  awarded  In 
the  action  brought  by  him  upon  the  same  principle  as  in  other  cases  of  divorce. 
Similar  orders  were  made  on  the  final  hearing  in  the  cases  of  Oermond  v. 
Oermond,  1  Paige,  83,  Graves  v.  Graves,  2  Paige,  G2,  and  Kendall  v.  Kendall, 
1  Barb.  Ch.  610.  In  the  first  of  these  cases  the  wife  was  defendant.  In  Ken- 
dall V.  Kendall  the  chancellor  remarks  that  it  was  not  the  intention  of  the 
Legislature,  by  2  Rev.  St  (1st  Ed.)  pt.  2,  p.  148,  c.  8.  tit  1,  I  68,  which  de- 
clares that  costs  may  be  decreed  against  either  party,  that  the  allowance  to  the 
wife  for  costs  should  be  confined  to  the  mere  taxable  costs  between  party  and 
imrty,  but  that  the  court  should  determine  whether  any  and  what  allowance 
should  be  made  for  extra  expenses  and  counsel  fees  beyond  taxable  costs." 

When  a  similar  question  came  up  later  in  the  Beadleston  Case,  supra, 
in  an  action  for  divorce,  the  Grifhn  Case,  as  is  shown  by  the  citation 
of  authorities  printed  in  the  report,  was  not  called  to  the  court's  at- 
tention, and  it  was  held  that  under  section  1769  of  the  Code  of  Civil 
Procedure,  which  provides  that  the  court  may  during  the  pendency 
of  the  action  "from  time  to  time  make  and  modify  an  order  or  orders 
requiring  the  husband  to  pay  any  sum  or  sums  of  money  necessary 
to  enable  the  wife  to  carry  on  or  defend  the  action,"  there  was  no  au- 
thority to  reimburse  a  wife  for  expenses  already  incurred  in  a  defense 
already  made.  There  was  no  discussion  of  or  reference  to  the  portion 
of  the  statute  which  was  relied  upon  in  the  Griffin  Case,  namely,  the 
significance  of  the  word  "costs,"  although  the  language  of  section 
1769  upon  the  point  is  very  similar  to  that  of  2  Rev.  St  p.  148,  §  58 ; 
the  Code  section  reading  as  follows : 

"l^e  final  Judgment  in  such  an  action  may  award  costs  in  favor  of  or  against 
either  party." 

When  the  same  question  came  up  in  the  Court  of  Appeals  a  few 
years  later  in  McCarthy  v.  McCarthy,  137  N.  Y.  500,  33  N.  E.  550, 
the  Griffin  Case  was  cited  in  the  brief  submitted  on  behalf  of  the  wife, 
but  the  opinion  made  no  reference  to  that  case,  and  rested  squarely 
upon  the  authority  of  the  Beadleston  Case,  saying  that  it  was  to  be 
regarded  as  a  precise  authority  upon  the  point.  In  view  of  the  re- 
iterated declarations  of  the  Court  of  Appeals  that  the  same  rules  with 
respect  to  counsel  fees  apply  in  actions  to  annul  a  marriage  as  apply 
in  actions  for  divorce,  I  feel  bound  by  the  decisions  in  the  Beadleston 
and  McCarthy  Cases,  although  this,  like  the  Griffin  Case,  is  an  action 
for  an  annulment,  while  the  Beadleston  and  McCarthy  Cases  were 
actions  for  divorce. 

It  should  further  be  observed  that  no  part  of  the  sums  claimed  on 
the  present  application  appear  to  be  necessary  to  further  carry  on  the 
defense.  The  defendant  has  been  successful  in  the  action,  and  all  that 
now  remains  to  be  done  is  the  procuring  of  the  signing  and  entry 
of  the  decision  and  judgment.    A  counsel  fee  of  $500  to  enable  the 
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defendant  to  defend  the  action  was  heretofore  granted.  If  the  sum 
so  allowed  was  insufficient  for  the  purpose  of  defending  the  action, 
the  defendant  should  have  applied  for  a  further  allowance  before  the 
trial  of  the  case,  and  before  expending  or  permitting  her  counsel  to 
expend  tJie  sums  in  question,  and  should  not  have  waited,  as  she  has 
done,  until  after  the  trial  is  over  and  the  cause  decided  in  her  favor. 
If  an  appeal  should  be  taken,  then,  as  was  said  in  the  McCarthy  Case, 
137  N.  Y.,  at  page  503,  33  N.  E.,  at  page  550,  upon  proper  application 
made,  the  court  would  be  justified  in  granting  a  further  allowance, 
and  which  might,  upon  proper  evidence  offered,  be  made  to  com- 
prehend the  unpaid  items  of  the  past. 

The  propriety  of  the  expenditures  claimed  to  have  been  made,  as 
well  as  the  reasonableness  of  the  charges  for  counsel  fee  and  medical 
experts,  is  seriously  questioned  by  the  plaintiff;  it  being  claimed  in 
his  behalf  that  he  would  be  entitled  to  a  jury  trial  with  respect  to  the 
disputed  items  of  expenditure.  But  upcAi  this  point  I  do  not  express 
any  opinion,  basing,  as  I  do,  the  denial  of  the  motion  solely  upon  want 
of  power  in  the  court  to  order  the  husband  to  pay  for  past  services 
and  expenses  of  counsel. 

The  motion  is  therefore  denied,  but  without  costs. 


READ  v.  NEW  YORK  CENT,  ft  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Divialon,  First  Department    January  10,  1006.) 

1.  Neoligekcb — Cortbibhtobt  Neguoence— Iuputed  Neglioenob. 

Contributory  negligence  of  tbe  operator  of  an  automobile  Is  not  charge- 
able to  a  passenger  therein. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  87,  Negligence,  |  147.] 

2.  Railboadb— AcciDEKT  AT  Cbossing — Dtttt  to  Look  and  liisTSN. 

Decedent  a  man  36  years  of  age,  In  fall  i)OB8ession  of  his  faculties, 
received  fatal  injuries  In  a  collision  between  an  automobile  In  which  be 
was  a  passenger  and  defendant's  train  at  a  crossing.  If  decedent  bad 
looked  at  any  time  while  the  train  was  covering  2,000  feet  from  tbe 
point  at  which  it  was  visible  from  the  crossing,  he  must  have  seen  tbe 
train,  and  an  exclamation  would  have  prevented  the  accident  Held,  that 
it  was  decedent's  duty  to  look  and  listen  to  ascertain  whether  a  train  was 
approaching  before  crossing  the  track,  and  that  bis  failure  to  do  so  was 
negligence  as  a  matter  of  law,  precluding  recovery  for  his  death. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  41,  Railroads,  (  1055.1 

Appeal  from  Trial  Term. 

Action  by  Sarah  C.  L.  Read,  as  executrix  of  the  last  will  of  Frank 
B.  Read,  deceased,  against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  defendant's  motion  to  set  aside  the  verdict  and  order 
a  new  trial,  it  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alton  B.  Parker,  for  appellant. 
George  W.  Weiffenbach,  for  respondent. 
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INGRAHAM,  J.  The  plaintifFs  testator  lost  his  life  as  the  result 
of  a  collision  between  an  automobile  in  which  he  was  riding  and  one 
of  the  trains  of  the  defendant  railroad  at  the  crossing  near  Van  Cort- 
landt  Park  in  the  city  of  New  York  on  the  12th  day  of  June,  1904. 
The  facts  are  stated  in  the  case  of  Noakes  v.  New  York  Central  & 
Hudson  River  Railroad  Company  (Sup.)  106  N.  Y.  Supp.  522,  which 
was  an  action  by  a  passenger  in  this  same  automobile  who  was  injured 
at  the  same  time.  The  chauflFeur  operating  the  automobile  at  the  time 
of  the  accident  testified  that  the  automobile  crossed  a  bridge  from  175. 
to  200  feet  from  the  defendant's  tracks,  from  which  he  could  see  the 
railroad  tracks  to  the  south  for  a  distance  of  about  2,000  feet;  that  he 
looked  towards  the  souA  when  he  was  at  the  bridge  to  see  if  there 
was  a  train  coming  from  New  York,  but  saw  none;  that  he  then  pro- 
ceeded very  slowly  on  an  upgrade  to  the  tracks;  that  about  25  to  30 
feet  from  the  tracks  there  is  a  steep  g^'ade,  and  the  road  was  crowded 
with  people;  that  the  automobile  was  proceeding  slowly  through  the 
crowd  towards  the  trade;  there  was  a  train  that  had  stopped  north 
from  the  crossing  at  a  water  tank;  that  the  automobile  continued 
towards  the  track,  and  just  as  its  front  wheel  was  on  the  north-bound 
track — 

"all  at  once  tbe  crowd  opoiM  up  wltb  a  sbrlek  and  fell  to  one  side,  and  T 
Just  turned  my  head  qiUck  tbat  way  (illustrating),  and  I  saw  there  was  a 
train  approaching  from  the  south,  and  immediately  like  that  it  struck  that. 
When  I  first  noticed  it,  as  well  as  I  am  able  to  Judge,  I  think  It  was  about 
perhaps  400 — 300  or  400 — feet,  or  something  of  that  sort,  from  our  car.  I 
don't  know  just  bow  far,  but  as  well  as  I  am  able  to  judge  about  that  dis- 
tance. •  •  •  I  saw  no  train  until  then.  I  looked  quickly  then,  and  I 
saw  that  there  was  a  train  coming.  •  •  •  when  I  first  saw  that  train, 
I  tamed  on  all  the  power  I  had ;  but  It  was  so  sudden  tbat  tbe  engine  wouldn't 
take  it,  of  course.  •  •  •  The  first  time  I  looked  for  the  train  I  was  at  tbat 
bridge.  The  second  time  I  looked  for  tbe  train  was  just  as  I  started  up  this 
little  incline,  this  other  additional  rise.  I  was,  I  should  say,  about  25  feet, 
or  something  like  that,  from  the  nearest  rail  the  last  time  I  looked  along  tbe 
track.  When  I  was  25  feet  from  the  rail  I  looked  for  the  train,  and  saw  none, 
and  then  proceeded  to  cross.  •  •  *  The  auto  was  going  very  slow  across 
the  tracks.  I  was  just  about  moving.  *  •  •  I  reached  the  point  where  I 
saw  this  approaching  train  400  feet  away,  and  turned  on  speed  and  attempted 
to  accelerate  my  speed." 

On  cross-examination  the  witness  said  that  he  could  see  all  parts 
of  the  railroad  tracks  between  the  bridge  and  the  highway  crossing 
at  the  station,  and  that  there  was  nothing  to  obstruct  his  view;  that 
no  one  had  given  him  any  warning  of  the  coming  of  the  train  from 
the  south;  that  Mr.  Read  (deceased)  did  not  g^ve  him  any  warning, 
or  call  his  attention  to  the  train  coming,  nor  did  any  one  else  in  the 
automobile  give  him  any  warning. 

Mr.  Noa^kes;  the  owner  of  tiie  automobile,  and  who  was  on  the 
front  seat  with  the  chauffeur,  testified  that  he  did  not  look  either  way 
for  the  trains,  and  saw  no  train  coming  from  the  south;  that  he  did 
not  know  that  he  had  had  an  accident  until  he  regained  consciousness. 
Upon  the  back  seat  of  this  automobile  was  Mrs.  Noakes,  who  was 
seated  on  the  west  side  of  the  back  seat.  Miss  Noakes  was  seated  next 
to  her  mother  in  the  middle,  and  the  deceased  was  seated  on  the  right 
side  of  the  automobile  towards  the  direction  from  which  the  train  which 
caused  the  accident  was  coming.     Mrs.  Noakes  testified  that  as  the 
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automobile  approached  the  crossing  she  did  not  see  a  train  on  the 
south-bound  track,  and  that  the  first  that  she  saw  of  the  train  was 
when  they  were  almost  across  the  tracks  about  6  feet  away  from  the 
approaching  train;  that  they  were  all  apparently  looking  ahead;  that 
the  deceased  was  talking  and  laughing  just  before  the  accident  with 
her  daughter,  who  was  seated  between  them.  Miss  Noakes  testified 
that  she  did  not  remember  much  about  the  accident,  and  did  not  see 
any  train  on  the  track  before  she  was  struck;  that  she  remembered 
seeing  the  number  on  the  engine  when  it  was  right  opposite  her ;  that 
was  all  she  remembered ;  that  she  did  not  remember  what  the  deceased 
was  doing  at  about  the  time  they  started  to  cross  the  track.  There 
was  a  station  just  to  the  north  of  this  crossing  at  which  this  approach- 
ing train  was  to  stop. 

In  the  Noakes  Case  we  sustained  the  judgment  upon  the  ground 
that  the  age,  sex,  and  situation  of  the  plaintiff  in  that  case,  a  girl  16 
years  of  age,  seated  between  her  mother  and  the  deceased,  made  it 
a  question  for  the  jury  as  to  whether  she  was  negligent  in  not  looking 
and  seeing  the  train  and  warning  the  chauffeur  to  stop  the  automobile 
before  it  was  upon  the  track.  It  was  expressly  stated  that  the  age 
and  sex  of  the  plaintiff,  the  situation  in  which  she  wa$  placed,  and  the 
surrounding  circumstances  were  such  that  a"  question  was  presented 
as  to  whether  it  was  negligence  for  the  plaintiff  not  to  look,  whidi 
was  for  the  jury,  and  the  case  was  not  one  of  those  which  imposes 
an  absolute  duty  upon  a  passenger  in  a  vehicle  of  looking  and  listen- 
ing for  an  approaching  train,  a  violation  of  which  is,  as  matter  of 
law,  contributory  negligence.  We  have  in  this  case  a  man  36  years 
of  age,  seated  on  the  back  seat  of  an  automobile  on  the  side  of  an 
approaching  train.  For  a  distance  of  from  175  to  200  feet  he  had 
an  unobstructed  view  of  2,000  feet  of  the  railroad  track.  When  the 
automobile  in  which  he  was  a  passenger  approached  the  track,  the 
deceased  was  talking  and  laughing  with  a  fellow  passenger  on  his  left 
away  from  the  approaching  train.  He  was  acquainted  with  the  lo- 
cality, as  the  automobile  had  crossed  the  track  a  short  time  before. 
The  automobile  was  proceeding  very  slowly,  and  the  jury  would  have 
been  justified  in  finding  that  a  word  to  the  diauffeur  would  have  caused 
him  to  stop  the  automobile,  and  the  accident  would  have  been  avoided. 
It  was  certainly  contributory  negligence  to  place  this  automobile  im- 
mediately in  front  of  a  rapidly  approaching  train,  where  there  was 
nothing  to  obstruct  the  view  or  to  prevent  those  in  the  automobile 
from  seeing  the  approaching  train;  and,  while  the  deceased  was  not 
chargeable  with  the  negligence  of  the  chauffeur,  it  was  his  duty  to 
look  and  listen  for  approaching  trains  when  he  was  approaching  the 
track,  although  a  passenger,  and  to  prevent  so  far  as  he  could  the 
chauffeur  from  crossing  in  front  of  the  train,  and  a  failure  to  perform 
that  duty  is  contributory  negligence.  Gorton  v.  Erie  Ry.  Co.,  45  N. 
Y.  660 ;  Wiwirowski  v.  L.  S.  &  M.  S.  Ry.  Co.,  124  N.  Y.  424,  26  N. 
E.  1023;  Dolfini  v.  Erie  R.  R.  Co.,  178  N.  Y.  1,  70  N.  E.  68;  Keller 
V.  Erie  R.  R.  Co.,  183  N.  Y.  67,  75  N.  E.  965.  The  duty  imposed 
upon  the  deceased  requires  that  he  should  look  and  listen  before  the 
vehicle  is  placed  in  a  position  that  an  accident  would  result  if  a  train 
is  approaching,  and  a  failure  to  perform  that  duty  is  contributory 
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negligence  that  relieves  the  defendant  from  liability.  Hoag  v.  N.  Y. 
C.  &  H.  R.  R.  Co.,  Ill  N.  Y.  199,  18  N.  E.  648;  Brickell  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  120  N.  Y.  290,  24  N.  E.  449,  17  Am.  St.  Rep.  648. 

The  special  circumstances  that  existed  in  the  Noakes  Case  which 
we  thought  justified  the  court  in  submitting  the  question  of  contribu- 
tory negligence  to  the  jury,  namely,  the  age  and  sex  of  the  plaintiff 
who  was  injured,  did  not  exist  in  this  case,  as  here  the  deceased  was 
a  man  36  years  of  age,  in  full  possession  of  his  faculties,  and  seated 
in  the  automobile  on  the  side  from  which  the  train  was  approaching. 
There  is  certainly  nothing,  either  in  the  age,  sex,  or  condition  in  which 
the  deceased  was  seated,  that  excused  him  from  the  performance  of 
the  duty  which  the  law  imposes  upon  every  person  approaching  a  rail- 
road track  of  taking  such  measures  as  may  be  necessary  to  ascertain 
whether  or  not  a  train  is  approaching  at  such  a  distance  as  would  make 
it  dangerous  to  cross  the  track  in  front  of  it.  There  is  not  only  no 
evidence  that  the  deceased  did  look  or  listen,  but  the  evidence  of  those 
in  the  automobile  with  him  negatives  such  a  conclusion.  He  was  talk- 
ing and  laughing  with  a  fellow  passenger  upon  his  left,  and  it  is  ap- 
parent that,  if  he  had  looked  at  any  time  while  the  train  was  covering 
the  2,000  feet  from  the  point  at  which  it  was  visible  from  the  crossing, 
he  must  have  seen  the  train,  and  an  exclamation  would  have  caused 
the  chauffeur  to  stop,  and  thus  the  accident  would  have  been  avoided. 
It  being  the  duty  of  the  deceased,  although  a  passenger  in  the  auto- 
mobile, to  look  or  listen  to  ascertain  whether  or  not  a  train  was  ap- 
proaching before  crossing  the  track,  and  a  failure  to  perform  that  duty 
being  contributory  negligence,  the  failure  of  the  deceased  either  to 
look  or  listen  to  ascertain  whether  a  train  was  approaching,  or,  if  he 
did  see  an  approaching  train,  his  not  taking  any  means  to  have  the 
automobile  stopped  or  avoid  the  accident,  establishes  affirmatively  that 
he  was  guilty  of  contributory  negligence,  and  a  judgment  in  favor  of 
his  representatives  cannot  be  sustained. 

Sherwood  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  120  App.  Div.  639,  105 
N.  Y.  Supp.  647,  was  an  action  by  the  representatives  of  a  boy  16 
years  old,  who  was  killed  by  a  collision  between  one  of  the  defend- 
ant's trains  and  an  automobile  in  which  he  was  riding.  A  judgment 
for  plaintiff  was  sustained  upon  tiie  ground  that,  considering  the  age 
of  the  boy,  it  was  a  question  for  the  jury  whether  under  all  the  cir- 
cumstances the  deceased  conducted  himself  as  a  lad  of  his  age  ordi- 
narily would ;  the  court  holding  that  the  jury  were  justified  in  finding 
that  the  plaintiff's  intestate  used  all  the  care  which  an  ordinary  lad 
in  his  circumstances  would  have  exercised,  and  that  he  was  not  charge- 
able with  contributory  negligence  as  matter  of  law — a  position  analo- 
gous to  that  in  the  Noakes  Case,  but  which  has  no  application  to  the 
case  at  bar. 

I  think,  therefore,  that  the  judgment  and  order  appealed  from  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event    All  concur. 
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RICHMOND  V.  LEE  et  aL 
(Supreme  Oourt,  Appellate  Division,  First  D^artment    January  10,  19(I8L) 

1.  LARDI.OBD   AND   TKNART— REPAIRS— COVEnANTB. 

Defendants  leased  a  building  to  plaintiff's  intestate;  tbe  lessee  cove- 
nanting to  keep  It  in  repair,  and  the  lessors  agreeing  to  keep  the  roof  and 
skylights  in  order,  and  that  if  the  premises  should  be  injured  by  fire  or 
otherwise,  but  not  rendered  untenantable,  they  should  be  repaired  witli 
all  proper  speed  at  the  expense  of  the  lessors.  The  only  sewer  connec- 
tion of  the  leased  premises  led  across  adjoining  lota  belonging  to  third 
persons,  and  was  destroyed  In  making  an  excavation  for  a  building  on 
such  lots.  On  refusal  of  the  lessor  to  make  a  new  sewer  connection,  tbe 
lessee  did  so.  Held,  that  the  lessee  could  not  recover  the  cost  of  the  new 
connection,  as,  under  the  lease,  tbe  lessees  were  not  obliged  to  keep  in 
condition  a  sewer  not  on  tbe  leased  premises. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant,  ii  538-541.] 

2.  Saub— Duty  to  Rkfaib. 

In  the  absence  of  agreement,  a  landlord  Is  under  no  obligation  to  repair 
leased  premises,  and  a  covenant  to  repair  will  not  be  implied,  nor  will 
an  express  covenant  be  enlarged  by  construction;  and  hence,  where  the 
only  sewer  connection  of  leased  premises  Is  across  adjoining  lots  owned 
by  third  persons,  the  lessee  is  bound  to  know  that  fact  and  provide  in  the 
lease  against  Injury  to  the  sewer,  in  order  to  charge  the  lessor  with 
tbe  cost  of  repairs  thereto. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  82,  Landlord  and 
Tenant,  i  536.] 

Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Sarah  E.  Richmond,  executrix,  against  Lucy  B.  Lee  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal  Re- 
versed. 

Argiied  before  PATTERSON,  P.  T.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

William  H.  L.  Lee,  for  appellants. 
James  M.  Fisk,  for  respondent 

McLaughlin,  J.  in  February,  1901,  by  an  instrument  under 
seal,  the  defendants  leased  for  a  term  of  ten  years  premises  situate 
at  326  Fifth  avenue,  in  the  city  of  New  York,  to  the  plaintiff's  intes- 
tate, who  occupied  the  same  until  the  time  of  his  death,  which  oc- 
curred in  November,  1904.  The  lessee  covenanted,  among  other 
things: 

"To  make,  at  his  ovni  cost  and  expense,  all  such  repairs  as  shall  be  neces- 
sary to  preserve  the  said  premises  in  good  order  and  condition,  and  that  all 
such  repairs  shall  be  fully  equal  to  the  original  in  class  and  quality ;  it  being 
understood  that  the  said  lessors  shall  keep  the  roof  and  tikyllghts  In  order, 
but  shall  not  be  made  liable  to  tbe  said  lessee  for  any  damage  caused  by  tbe 
leakage  of  the  roof,  unless  they  shall  neglect  to  repair  the  same  within  a  rea- 
sonable time  after  a  written  notice  of  such  leakage  shall  be  delivered  to  them 
from  said  lessee." 

The  instrument  contained  a  further  provision  that: 

"If  the  prranises  hereby  leased  shall  be  injured  by  fire  or  otherwise,  bat 
not  rendered  untenantable,  the  same  shall  be  repaired  with  all  proper  speed 
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at  tbe  expense  of  the  lessors ;  but  If  tbe  damage  shall  be  so  extenslye  as  to  ren- 
der the  premises  untenantable,  the  rent  aball  be  proportionately  paid  np  to 
the  time  of  such  damage  and  shall  from  thenceforth  cease  until  such  time 
when  the  same  shall  be  put  In  good  repair." 

At  the  time  the  lessee  went  into  possession  of  the  leased  premises 
the  only  sewer  pipe  or  drain  to  carry  off  the  sewerage,  waste,  and 
drainage  ran  entirely  underground  from  the  southerly  side  of  the 
leased  premises  in  a  southerly  direction,  under  and  across  three  lots 
of  land  which  were  owned  by  and  in  the  exclusive  possession  of  per- 
sons other  than  the  defendants  herein,  and  thence  connected  and  dis- 
charged into  a  public  sewer  running  through  Thirty- Second  street. 
The  owners  of  tfiese  lots,  in  July,  1904,  in  making  an  excavation  for 
the  construction  of  a  building,  destroyed  so  much  of  the  sewer  pipe  as 
ran  across  their  lots,  and  there  was  then  no  place  where  the  sewerage, 
waste,  and  drainage  could  be  discharged,  except  on  the  premises 
leased.  After  the  destruction  of  this  pipe  the  lessee  notified  the  agent 
of  the  defendants  (the  defendants  being  at  the  time  absent  in  Italy) 
and  made  a  demand  upon  him  that  the  lessors  cause  a  new  sewer  pipe 
to  be  constructed  and  connected  with  the  public  sewer.  The  agent, 
however,  having  refused  to  comply  with  such  demand,  the  lessee  did 
so  himself  at  a  cost  of  $350,  and  thereafter  the  plaintiff  brought  this 
action  to  recover  such  amount,  upon  the  ground  that  under  the  terms 
of  the  lease  the  defendants  were  obligated  to  do  this  work.  She 
had  a  judgment,  and  defendants  appeal. 

A  careful  consideration  of  the  lease  fails  to  disclose  any  covenant 
obligating  the  lessors  to  build  this  sewer.  They  did  covenant  that  if 
the  leased  premises  were  injured  by  fire  or  otherwise,  but  not  ren- 
dered untenantable,  they  should  be  repaired  with  all  proper  speed  at 
the  expense  of  the  lessors.  But  the  premises  themselves  were  not  in- 
jured. They  were  in  precisely  the  same  ccwidition  that  they  were  at 
the  time  the  lessee  went  into  possession,  so  far  as  the  sewer  pipe  was 
concerned,  and  this  covenant  did  not  obligate  them  to  keep  a  sewer  not 
on  the  leased  premises  in  proper  condition  or  repair.  The  rule  is  thor- 
oughly settled  that,  in  the  absence  of  an  agreement  between  the  par- 
ties, a  landlord  is  under  no  obligation  to  his  tenant  to  keep  demised 
premises  in  repair.  18  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  215.  It  is 
also  equally  well  settled  that  a  covenant  to  repair  will  not  be  implied, 
nor  will  an  express  covenant  be  enlarged  by  construction.  Witty  v. 
Matthews,  52  N.  Y.  512.  A  rule  similar  to  that  of  caveat  emptor  ap- 
plies to  leasing  of  real  property,  and  throws  upon  the  lessee  the  re- 
sponsibility of  examining  the  demised  premises  for  defects  and  prO" 
viding  against  their  consequences  before  he  enters  into  the  lease  (Wat- 
son V.  Almirall,  61  App.  Div,  429,  70  N.  Y.  Supp.  662) ;  and  he  as- 
sumes all  of  the  risks  arising  from  the  condition  of  the  premises,  un- 
less he  has  an  express  agreement  on  the  part  of  the  landlord  in  rela- 
tion thereto  (Franklin  v.  Brown,  118  N.  Y.  110,  23  N.  E.  126,  6  L.  R. 
A.  770,  16  Am.  St  Rep.  744).  Here  the  tenant  was  bound  to  know 
the  condition  of  the  premises  with  reference  to  the  sewer  on  the  adja- 
cent lots  when  he  entered  into  his  lease,  and,  if  he  did  not  want  to  as- 
sume the  burden  of  making  another  connection  in  case  that  portion  of 
the  sewer  were  destroyed,  he  should,  by  an  appropriate  covenant  in 
107  N.T.S.— 68 
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the  lease,  have  imposed  that  obligation  on  the  defendants.  He  did  not 
do  so,  and  therefore  the  plaintiff  was  not  entitled  to  recover  from 
the  defendants  what  it  cost  to  build  the  new  sewer  or  make  the  new 
connection. 

The  judgment  appealed  from,  therefore,  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellants  to  abide  event 

INGRAHAM  and  CLARKE,  JT.,  concur.    PATTERSON,  P.  J., 
concurs  in  result    HOUGHTON,  J.,  dissents. 


ACMB  LUMBER  00.  ▼.  MONTGOMERT. 
(SnprMne  Ckjiirt,  Appellate  Dtvlalou,  Second  Department    January  10,  1908L) 

1.  FaOTOBS— GONTEBSION— Dehakd — Neckssitt. 

Where  lumber,  consigned  for  sale  for  the  consignor's  benefit  and  ac- 
count, was  converted,  by  the  hypothecation  of  a  warehouse  receipt  there- 
for, for  the  sole  benefit  of  the  consignee,  the  consignor  could  sue  for  the 
conversion  without  proving  a  demand  for  redelivery  and  a  refusal  there- 
of. 

[Ed.  Not& — For  cases  la  point  see  Cent  Dig.  vol.  23,  Factors^  S  41.] 

2.  Same— EviDAtoK. 

In  an  action  for  the  conversion  of  consigned  Inmt)er  by  the  hypotheca- 
tion of  a  warehouse  receipt  therefor,  evidence  that  the  consignee  failed 
early  In  April,  1905,  two  or  three  months  after  the  hypothecation,  and 
tiiat  tietween  December  1,  1904,  and  July,  19(KJ,  there  was  no  time  when 
the  luml)er  of  the  kind  converted  was  worth  less  than  $33  per  1,000  feet, 
was  sufllclent  to  show  the  time  of  the  conversion  and  the  value  of  tlie 
lumber  at  that  time. 

Appeal  from  Trial  Term,  Kings  County. 

Action  bv  the  Acme  Lumber  Company  against  George  F.  Mont- 
gomery. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trialy  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Frank  C  Mebane  (Isaac  N.  Miller,  oh  the  brief),  for  sqipellant 
C.  A.  Mountjoy,  for  respondent. 

RICH,  J.  The  plaintiff  consigned  certain  lumber  to  the  Interna- 
tional Mahogany  Company,  of  New  York,  of  which  company  the  de- 
fendant was  general  manager,  to  be  sold  for  the  benefit  and  account  of 
the  consignor.  Freight  and  other  charges  on  this  consignment  were 
paid  by  the  consignee,  and  sufficient  of  the  lumber  was  sold  to  solvent 
purchasers  to  more  than  pay  such  advancements.  The  remainder  of 
the  lumber  was  stuck  up  in  the  yard  of  the  consignee  to  permit  its 
drying  out  before  being  placed  on  the  .market  Subsequently  the  de- 
fendant stored  that  portion  of  the  lumber  for  which  the  plaintiff  has 
recovered  in  this  action  in  a  storage  warehouse,  and  received  a  ware- 
house receipt,  which  he  hypothecated  with  the  American  Bonding 
Company,  of  Baltimore,  as  security  for  a  bond  given  by  it  to  discharge 
an  attachment  levied  upon  property  of  the  International  Mahogany 
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Company.  Thereafter  the  International  Company  (the  consignee)  be- 
came insolvent  and  went  into  bankruptcy.  The  warehouse  receipt  was 
hypothecated  in  January  or  February,  1905,  and  the  defendant  testified 
that  he  conducted  the  hypothecation  personally  and  was  responsible 
for  it.  Thereafter,  and  in  July,  1905,  one  Wickery,  the  sales  agent  of 
the  consignee,  sold  some  or  all  of  this  lumber  to  a  solvent  purchaser, 
but  was  unable  to  deliver  it  because  of  defendant's  inability  to  procure 
its  release. 

The  defendant  contends  that  the  action  could  not  be  maintained 
without  proof  of  a  demand  and  refusal  to  deliver,  because  of  the  fact 
that  the  possession  of  the  consignee  company  was  lawful.  The  evi- 
dence established  an  actual  conversion  by  the  hypothecation  of  the 
warehouse  receipt  for  the  sole  benefit  of  Uie  consignee,  which  was  an 
unwarranted  disposition  of  the  lumber  and  in  hostility  to  the  purpose 
for  which  it  was  placed  in  the  possession  of  the  International  Cwn- 
pany,  and  proof  of  a  demand  and  refusal  was  not  a  condition  precedent 
to  plaintiff's  recovery;  but  there  was  sufficient  evidence  of  demand 
and  refusal  having  been  made  in  the  testimony  of  Wickery,  if  such  a 
demand  was  necessary. 

It  is  further  contended  that  the  amount  of  damages  awarded  by 
the  jury  is  not  sustained  by  the  evidence,  and  this  contention  is  based 
upon  the  ground  that  the  proper  measure  of  damages  is  the  value  of 
the  lumber  at  the  time  of  its  conversion,  and  that  there  is  no  evidence 
either  of  the  time  of  the  conversion  or  of  the  value  at  that  time.  The 
defendant  testified  that  the  International  Mahogany  Company  failed 
early  in  April,  1906,  two  or  three  months  after  the  hypothecation  of 
the  warehouse  receipt,  which  would  make  the  time  of  the  conversion 
in  January  or  February,  1905.  Wickery  testified  that  between  Decem- 
ber 1,  1904,  and  July,  1905,  there  was  no  time  when  tupelo  lumber  of 
the  grade  and  quality  of  that  converted  was  worth  less  than  $35  per 
1,000  feet.    I  think  this  evidence  answers  the  appellant's  contention. 

The  judgment  and  order  must  be  affirmed,  with  costs. 

HOOKER,  GAYNOR,  and  MILLER,  JJ.,  concur.  HIRSCH- 
BERG,  P.  J.,  not  voting. 


8CHRAMMB  V.  LEWIN80N  et  aL 
(Supreme  Court,  Appellate  DlvlBlon,  Second  Department    Jannaiy  10,  1006.) 

Abatement  and  Rsvivai/— Dbath  of  Pabtt  Pkndino  AFFBAXr— Rktital. 

Dnder  Code  CIt.  Proc.  i  764,  providing  tbat,  after  verdict  or  decision, 
an  action  for  personal  Injuries  does  not  abate  by  tbe  death  of  a  party, 
the  administratrix  of  plaintiff  in  a  personal  injury  action  dying  pending 
an  appeal  from  a  judgment  on  a  directed  verdict  for  defendant,  rendered 
after  tbe  setting  aside  of  a  verdict  for  plalntilT,  may  be  substituted  as 
plaintiff,  and  If,  on  the  appeal,  the  action  of  the  trial  Judge  Is  reversed, 
the  original  verdict  for  plaintiff  must  be  reinstated. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent  Dig.  vol.  2,  Abatement  and 
Revival,  M  33-VS48.] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Frederick  Schramme  against  Maximilian  Lewinson  and 
another,    in    which    Kate    Schramme,    administratrix    of    Fredericlc 
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Schramme,  deceased,  sought  to  be  substituted  as  plaintiff,  on  the  death 
of  plaintiff  pending  an  appeal.  From  an  order  denying  the  substitu- 
tion, the  administratrix  appeals.    Reversed. 

Argued  before  WOODWARD,  TENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Lehman  &  Telsey,  for  appellant. 
William  L.  O'Brion,  for  respondents. 

WOODWARD,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  claimed  to  have  been  sustained  by  the  plaintiflF 
by  reason  of  the  alleged  negligence  of  the  defendants.  The  action 
was  tried  before  a  jury,  and  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff in  the  sum  of  $11,000.  After  the  rendition  of  the  verdict  the  court, 
at  the  request  of  the  attorneys  for  the  defendants,  set  aside  the  verdict 
and  directed  a  verdict  in  favor  of  the  defendants  and  against  the  plain- 
tiff, and  the  jury,  in  accordance  with  such  direction,  5ien  rendered  a 
verdict  for  the  defendants.  From  the  judgment  entered  on  this  last 
verdict  the  plaintiff  appealed.  While  said  appeal  was  pending,  and 
before  it  had  been  brought  on  for  a  hearing,  the  plaintiff  died.  There- 
after his  widow  was  duly  appointed  administratrix,  and  as  such  seeks 
to  be  substituted  as  plaintiff  in  the  action.  From  an  order  denying  a 
motion  to  make  such  substitution  this  appeal  is  taken. 

While  the  procedure  leading  up  to  the  appeal  in  the  original  action 
is  somewhat  complicated  by  the  court  having  set  aside  the  original  ver- 
dict and  then  directed  the  jury  to  render  a  contrary  one,  yet  we  feel 
that  the  facts  bring  the  case  fully  within  the  spirit  of  the  rule  laid 
down  in  Wood  v.  Phillips,  11  Abb.  Prac.  (N.  S.)  1.  The  object  of  sec- 
tion 704  of  the  Code  of  Civil  Procedure  evidently  was  to  preserve  any 
rights  represented  in  a  verdict  which  would  have  abated  had  the  death 
of  the  party  occurred  prior  to  its  rendition.  If  on  the  appeal  in  the 
main  case  this  court  should  reverse  the  action  of  the  trial  judge,  then 
we  think  that  as  matter  of  course  the  verdict  originally  rendered  in 
behalf  of  the  plaintiff  will  be  reinstated. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted.    All  concur. 


PEOPLE  v.  MARTIN  et  aL 

(Supreme  Court  Appellate  Dlylslon,  First  Departmoit    Jamrnry  10,  1908.) 

1.  Game— Statdtobt  Pbovisiors— Unlawitji.  Fossebszok— PKNAi.Tnt8. 

Article  2  of  tbe  forest,  fish,  and  game  law  (Laws  1900,  p.  22,  c.  20) 
Is  entitled  "Birds,"  and  embraces  sections  20-39  InduslTe.  Section  22. 
as  amended  by  Laws  1804,  p.  1401,  c.  578,  makes  the  close  season  for 
quail  from  December  Ist  to  October  Slst,  both  Inclusive.  Section  25,  as 
amended  by  Laws  1902,  p.  879,  c.  317,  makes  tbe  dose  season  for  grouse 
^om  December  Ist  to  September  15th,  both  Inclusive.  Section  30,  as 
amended  by  Laws  1904,  p.  1413,  c.  588,  provides  that  plover  shall  not  be 
taken  or  possessed  from  January  1st  to  August  15th,  both  inclusive. 
Section  28,  as  amended  by  Laws  1902,  p.  880,  c.  317,  provides  that  grouse 
and  quail  shall  not  be  sold  or  possessed  during  the  dose  season,  except 
in  December,  and  possession  or  sale  thereof  during  December  shall  be 
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presumptive  evidence  that  they  were  unlawfully  taken  by  the  possessor. 
Laws  1900,  p.  29,  c.  20,  §  39,  provides  that  a  person  violating  any  provision 
of  the  article  is  guilty  of  a  misdemeanor,  etc.  In  an  action  by  the  people 
for  the  prescribed  penalties  for  unlawfully  possessing  certain  quail, 
grouse,  and  plover,  it  appeared  that  on  January  1st  defendants  had  in 
their  possession  a  number  of  each  kind  of  the  birds  mentioned.  Held, 
that  a  verdict  for  plaintiff  for  the  full  amount  of  the  statutory  penalty 
was  properly  directed. 

2.  Sake— PoucB  Poweb— Imfobtbd  Oamx. 

The  fact  that  the  grouse  were  imported  waa  no  defense,  since  In  the  ex- 
ercise of  police  power  the  Legislature  may  make  possession  of  imported 
game  unlawful. 

8.  Same— Stobino    Game— Statutobt    Fbovisiorb— Intent    to    IIave    Oauz 
Stobbd. 

Section  141,  Laws  1902,  p.  487,  c.  194,  provides  that  if  there  Is  any 
open  season  therefor,  any  dealer,  if  he  has  given  the  bond  provided  for^ 
may  bold  during  the  close  season  such  part  of  his  stock  as  he  has  on  hand 
nndispoeed  of  at  the  opening  thereof,  but  no  presumption  that  the  posses- 
sion of  game  is  lawful  shall  arise  until  it  affirmatively  appears  that  tbe- 
provlslons  of  the  section  have  been  complied  with.  One  of  the  defendants- 
testified  that  he  intended  to  send  the  game  back  the  next  day  to  the^ 
wholesale  dealer  of  whom  he  bought  them  that  the  wholesale  dealer 
might,  upon  giving  the  required  bond,  put  them  in  cold  storage.  Held, 
that  such  an  Intention  was  no  defense  and  that  the  burden  of  showing 
that  the  provlsiouB  referred  to  were  complied  with  was  on  defendants. 

Appeal  from  Trial  Term. 

Action  by  the  people  against  John  B.  Martin  and  another  for  penalties 
for  unlawful  possession  of  game  birds.  From  an  adverse  judgment,, 
and  an  order  denying  a  new  trial,  defendants  appeal.     Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH"- 
LlN,  CLARKE,  and  SCOTT,  JJ. 

Finch  &  Coleman  (John  Burlinson  Coleman,  of  counsel),  for  ap- 
pellants. 

John  K.  Ward  (Robert  C.  Beatty,  of  counsel),  for  respondents. 

CLARKE,  J.  This  is  an  action  for  penalties  for  violation  of  section 
28  of  the  forest,  fish,  and  game  law  of  the  state  (chapter  20,  p.  27  of 
the  Laws  of  1900,  as  amended  by  chapter  317,  p.  879,  of  tiie  Laws  of 
1902,  and  section  30  of  said  law  (as  amended  by  chapter  588,  p.  1413^ 
of  the:  Laws  of  1904),  in  unlawfully  possessing  certain  quail,  grouse,  and 
plover  in  the  period  when  such  possession  is  prohibited.  At  about  2 :50 
p.  m.  on  January  1,  1907,  two  game  protectors  found  in  the  possession 
of  the  defendant  John  B.  Martin,  at  the  Cafe  Martin,  in  the  city  of 
New  York,  45  grouse,  8  plover,  102  quail,  and  14  partridges.  All  of 
the  birds  were  picked.  Some  of  them  were  in  the  preparing  room, 
near  the  kitchen  fire,  where  the  cooking  was  done,  and  the  rest  were 
in  the  ice  box.  There  is  no  controversy  about  the  possession  or  the 
number  of  birds,  or  the  amount  of  the  judgement,  provided  the  direc- 
tion of  the  verdict  was  proper. 

Section  22  of  the  forest,  fish,  and  game  law,  as  amended  by  chapter 
578,  p.  1401,  of  the  Laws  of  1904,  provides  that  the  close  season-  for 
quail  shall  be  from  December  1st  to  October  31st,  both  inclusive.  The 
close  season  for  plover  is  from  January  1st  to  August  15th,  both  in- 
clusive.    Section  30,  as  amended  by  chapter  588,  p.  1413,  of  the  Law» 
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of  1904.  The  close  season  for  grouse  is  from  December  1st  to  Sep- 
tember 15th,  both  inclusive.  Section  25,  as  amended  by  chapter  317 
of  the  Laws  of  1902.     Section  28,  supra,  prpvides  as  follows : 

"Woodcock,  grouse  and  quail  not  to  be  possessed. — Woodcock,  grouse  and 
quail  shall  not  be  sold  or  possessed  during  the  close  season,  except  in  tbe 
montb  of  December,  and  possession  or  sale  thereof  during  December  shall  be 
presumptive  evidence  that  they  were  unlawfully  taken  by  the  possessor." 

Section  30,  supra,  provides: 

"  *  *  *  Plover  Khali  not  be  taken  or  possessed  from  January  lat  to 
August  16th,  both  Inclusive." 

Section  39  of  the  forest,  fish,  and  game  law,  in  article  2,  entitled 
"Birds,"  provides  that: 

"A  person  who  violates  any  provision  of  this  article  Is  guilty  of  a  misde- 
meanor and  Is  liable  to  a  penalty  of  $60  and  to  an  additional  penalty  of  $2.5 
for  each  bird  taken  or  possessed  In  violation  thereof." 

It  will  thus  be  seen  that  the  close  season  for  quail  and  grouse  began 
on  the  1st.  day  of  December,  after  which  it  was  unlawful  to  take  such 
game  birds.  The  Legislature,  however,  allowed  one  month  in  which 
such  birds  lawfully  taken  during  the  open  season  could  be  disposed 
of,  but  provided  that  possession  or  sale  thereof  during  December 
should  be,  presumptive  evidence  that  they  were  unlawfully  taken  by 
the  possessor.  These  birds  were  found  in  the  possession  of  the  de- 
fendant on  the  afternoon  of  January  1st,  in  the  preparing  room  of 
the  kitchen  of  his  cafe,  after  the  expiration  of  the  month  allowed  for 
the  sale  or  disposition  thereof. 

In  Geer  v.  Connecticut,  161  U.  S.  519,  16  Sup.  Ct.  600,  40  L.  Ed. 
7^3,  it  was  held  that  there  is  no  property  in  game  other  than  that  which 
the  state  permits.  The  taking  of  it  may  be  absolutely  prohibited,  or 
traffic  and  commerce  in  it  may  be  absolutely  prohibited.  It  is  proper 
exercise  of  the  police  power  and  withip  the  discretion  of  the  L^is- 
lature. 

The  45  birds  designated  as  "black  grouse"  were  imported.  In  Peo- 
ple V.  Bootman,  180  N.  Y.  1,  72  N.  E.  505,  it  was  held  that  the  Leg- 
islature, in  the  exercise  of  liie  police  power,  has  power  to  make  the 
possession  of  imported  game  unlawful,  and  that  the  method  of  affording 
protection  to  game  is  necessarily  within  the  discretion  of  the  Legisla- 
ture; that  laws  passed  for  this  purpose  do  not  interfere  with  private 
property,  for  there  is  no  property  in  living  wild  animals,  and  only  as 
the  laws  permit  their  capture  is  there  property  in  wild  animals  after 
they  are  caught  or  killed;  that  the  Legislature  may  provide  a  close 
season  for  the  taking  of  game,  and  may  prohibit  the  possession  or 
sale  of  game  during  that  season. 

In  People  ex  rel.  Hill  v.  Hesterberg,  184  N.  Y.  126,  76  N.  E.  103'i, 
3  L.  R.  A.  (N.  S.)  163,  it  was  held  that  by  virtue  of  the  act  of  Congress 
passed  May  25,  1900  (31  Stat.  187,  c.  553,  §  2),  the  so-called  Lacey 
act,  that  Congress  practically  said  to  the  citizens:  We. do  not  prohibit 
the  importation  of  foreign  game,  but  subject  it  to  the  local  laws;  and 
you  must  see  to  it  at  your  risk  that  you  do  not  violate  these  laws.  It 
was  further  held  that  the  provisions  of  the  forest,  fish,  and  game  law, 
prohibiting  tfie  possession  of  game  coming  from  without  the  state 
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during  the  close  season,  is  not  unconstitutional  as  a  deprivation  of 
property  without  due  process  of  law  and  is  a  proper  exerdse  of  the 
police  power  of  the  state. 

The  appellants  seek  to  extend  the  period  of  one  month  allowed  for 
the  possession  and  sale  of  these  game  birds  after  the  expiration  of  the 
close  season  under  section  141  of  the  forest,  fish,  and  game  law  (Laws 
1902,  p.  487,  c.  194): 

*••  •  •  Provided  nerertheless  tbat  It  there  be  any  open  aeason  there- 
for, any  dealer  therein,  if  be  has  given  the  bond  herein  provided  for,  may  bold 
during  the  close  season,  such  part  of  his  stock  as  he  has  on  hand  undisposed 
of  at  the  opening  of  such  close  season,  *  •  •  bat  no  presumption  that  the 
possession  of  fish  or  game  or  the  flesh  of  any  animal,  bird  or  flsb  is  lawfully 
possessed  under  the  provisions  of  this  section,  shall  arise  until  it  afQrmatlve- 
ly  appears  that  the  provisions  thereof  have  been  complied  with." 

The  defendant  testified  that  on  the  afternoon  when  the  birds  were 
seized  he  said  to  the  wardens : 

"All  right;  those  game  go  back  tomorrow  to  Mr.  SIlz,  where  I  bought  the 
game." 

The  argument  of  the  appellant  is  in  brief  that  because,  after  the 
discovery  of  the  game,  the  defendant  said  that  it  was  his  intention  on 
the  next  day  to  send  them  back  to  the  wholesale  dealer  from  whom 
he  had  bought  them,  in  order  that  that  wholesale  dealer,  upon  giving 
the  bond  required  by  law,  might  put  them  in  cold  storage  for  preserva- 
tion until  the  next  season  should  open  and  he  could  lawfully  sell  them, 
therefore,  defendant's  mental  intention  to  send  the  game  to  another 
man,  in  order  that  that  man  might  comply  with  the  bonding  provision 
of  the  law,  made  defendant's  possession  lawful  and  the  judgment  error. 
But  the  section  relied  upon  expressly  provides  that: 

"No  presumption  that  the  possession  of  •  •  •  game  •  •  •  Is  law- 
fnfly  possessed  under  the  provisions  of  this  section  shall  arise  until  it  af- 
firmatively appears  that  the  provisions  thereof  have  been  complied  with." 

Not  an  intention  that  somebody  else  may  hereafter  comply  with 
said  provisions,  but  that  it  affirmatively  appears  that  the  provisions  have 
been  complied  with.  When  a  person  claims  the  benefit  of  an  exception, 
the  burden  is  put  upon  him  to  show  that  he  comes  within  its  provisions. 
In  the  face  of  the  positive  provisions  of  the  various  sections  of  the 
game  laws,  the  contention  of  the  appellants  cannot  be  sustained.  If 
an  intention  to  do  an  act  is  equivalent  to  the  doing  of  it,  and  suffi- 
cient to  nullify  the  express  provisions  that  no  presumption  shall  arise 
until  it  affirmatively  appears  that  the  provisions  of  the  act"  have  been 
complied  with,  no  penalties  can  ever  be  inflicted.  Intent  is  not  made 
a  part  of  the  statute.  Mere  possession  is  enough.  To  allow  a  mental 
process  to  be  substituted  for  the  positive  requirement  of  the  statute 
would  be  to  emasculate  the  necessarily  drastic  provisions  thereof.  If 
the  court  is  to  legislate,  for  how  long  a  period  should  it  extend,  by 
mental  process  of  the  offender,  the  period  during  which  it  is  lawful 
to  possess  game?  The  law  has  allowed  a  reasonable  time  to  get  rid 
of  game  lawfully  killed,  to  wit,  one  month,  and  in  the  interest  of  deal- 
ers has  permitted  the  bonding  and  preservation  of  said  game  in  cold 
storage  thereafter.  But  so  carefully  has  the  Legislature  guarded 
against  the  violation  of  the  statutes  which  they  have  deemed  neces- 
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sary  for  the  preservation  of  our  wild  animals,  fish,  and  birds  that  even 
the  allowance  of  possession  during  the  month  of  December  is  coupled 
with  the  requirement  that  the  presumption  is  that  the  birds  so  possessed 
were  unlawfully  taken,  and  at  the  end  of  such  month  it  has  provided 
that  the  privilege  to  hold  in  cold  storage  and  under  bond  depends  upon 
affirmative  proof  that  the  necessanr  bond  has  been  given.  To  weaJcen 
by  judicial  construction  these  carefully  considered  and  appropriate  pro- 
visions of  the  statute  would  be  to  invite  violations  of  this  salutary 
law.    We  aj-e  to  interpret  the  laws,  not  make  them. 

It  therefore  follows  that  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs  to  the  respondent.    All  concur. 


JAMES  McCREEJRT  BEALTT  CORP.  v.  BQUITABLE  NAT.  BANK  OF 

NEW  YORK. 

(Supreme  Court,  Ai^llate  Division,  First  Department    January  10,  lOOSw) 

1.  Appeai^— Effect  in  IiOwkb  Coubt  of  Tbanbfkb  of  Causb— New  Tbiai. 

The  right  to  move  for  a  new  trial  being  statutory,  the  removal  of  tt 
Judgment  to  the  United  States  Supreme  Court  by  writ  of  error  and  its 
affirmance  by  that  court  is  no  bar  to  a  motion  for  a  new  trial  for  newly 
discovered  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
I  2196.] 

2.  New  Tbiai/— Newly  Discovebed  Evidence— Discbetiok  of  Court. 

It  Is  within  a  trial  court's  discretion  to  grant  a  new  trial  for  newly 
discovered  evidence. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  37,  New  Trial,  U 
10.  201.] 

Ingraham  and  Clarke,  JJ.,  dissenting. 

Appeal  from  Appellate  Term, 

Action  by  the  James  McCreery  Realty  Corporation  against  the  Equi- 
table National  Bank  of  New  York.  From  a  determination  of  the 
Appellate  Term  (104  N.  Y.  Supp.  959),  affirming  an  order  of  the  New 
York  City  Court  (102  N.  Y.  Supp.  975)  granting  plaintiflfs  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  PATTERSON,  P,  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Louis  Marshall,  for  appellant 
Henry  F.  Wolff,  for  respondent 

SCOTT,  J.  The  appellant  appeals  from  a  determination  of  the 
Appellate  Term,  affirming  an  order  of  the  City  Court  of  the  city  of 
New  York,  which  granted  a  new  trial  on  account  of  newly  discovered 
evidence.  The  action  was  brought  to  recover  an  installment  of  rent, 
amounting  to  $750,  claimed  to  be  due  for  the  month  of  January,  1905, 
under  a  written  lease  whereby  the  demised  premises  were  let  for  a 
term  of  five  years  from  May  1,  1903.  The  defendant  entered  into  pos- 
session under  the  lease  in  May  or  June,  1903,  and  occupied  the  premises 
and  paid  rent  therefor  imtil  February,  1904,  when  a  receiver  was  ap- 
pointed, who  continued  to  occupy  the  premises  and  pay  rent  therefor 
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for  some  time  after  his  appointment.  It  is  unnecessary  to  recite  in 
detail  the  history  of  the  case,  or  the  nature  of  the  newly  discovered 
evidence  which  tiie  plaintiff  seeks  an  opportunity  to  present,  since  that 
ground  has  been  exhaustively  covered  by  the  prevailing  opinion  of 
Mr.  Justice  Giegerich  in  the  Appellate  Term.  The  same  learned  jus- 
tice has  satisfactorily  demonstrated  that  the  right  to  move  for  a  new 
trial  in  this  state  is,  and  has  been  at  least  since  1832,  a  right  conferred 
by  statute,  and  hence  that  the  removal  of  the  judgment  to  the  Supreme 
Court  of  the  United  States  by  writ  of  error  and  its  affirmance  by  that 
court  constituted  no  bar  to  the  plaintiff's  present  motion.  Fuller  v. 
U.  S.,  182  U.  S.  562,  21  Sup.  Ct.  871,  45  L.  Ed.  1230. 

The  right  of  the  City  Court  to  entertain  the  motion  being  thus  deter- 
mined, the  question  whether  or  not  the  motion  should  be  granted  be- 
came one  for  the  exercise  of  the  court's  discretion.  Assuming,  but 
without  deciding,  that  this  court  has  power  to  review  the  discretionary 
order  of  the  City  Court,  affirmed  by  the  Appellate  Term,  I  am  very 
clearly  of  the  opinion  that  we  should  not  in  the  present  case  exercise 
that  power.  I  am  not  unmindful  of  the  apparent  weakness  of  the 
plaintiff's  case  for  a  new  trial,  and  mudi  doubt  whether,  as  an  original 
proposition,  I  should  have  been  disposed  to  grant  the  motion.  But 
that  point  is  one  upon  which  reasonable  minds  may  well  differ,  and  it 
certainly  cannot  be  said  that  the  City  Court  abused  its  discretion  in 
deciding  to  grant  the  application.  Under  these  circumstances,  I  do 
not  think  that  we  should  overrule  both  the  City  Court  and  the  Appellate 
Term. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

PATTERSON,  C.  J.,  and  LAUGHLIN,  J.,  concur. 

INGRAHAM,  J.  (dissenting).  This  action  was  commenced  on 
January  4,  1905,  in  the  City  Court,  and  was  brought  to  recover  a 
monthly  installment  of  rent  of  real  property  for  the  month  of  January, 
1905 — the  complaint  alleging  that  on  or  about  the  1st  of  May,  1902, 
the  plaintiff  and  the  defendant  entered  into  a  lease  in  writing  where- 
by tilt  plaintiff  leased  and  demised  to  the  defendant  a  portion  of  the 
premisfes,  803  Broadway,  in  the  city  of  New  York,  for  a  term  of  five 
years,  to  commence  on  tfie  1st  day  of  May,  1902,  at  the  yearly  rental 
of  $9,000,  payable  in  equal  monthly  installments  on  the  1st  day  of 
each  month  in  advance;  that  the  defendant  entered  into  possession 
and  enjoyment  of  the  premises  demised  in  said  lease  on  the  1st  day 
of  May,  1902;  and  that  the  monthly  installment  of  rent  under  said 
lease  for  the  month  of  January,  1905,  is  due  and  unpaid.  The  answer 
denies  that  the  defendant  executed  the  lease,  or  that  it  entered  into 
possession  of  the  premises,  and  alleges  as  a  separate  defense  that  the 
defendant  was  a  national  bank,  organized  under  and  existmg  by 
virtue  of  the  laws  of  the  United  States,  and  was  organized  as  such, 
and  authorized  by  the  Comptroller  of  the  Currency  to  commence  the 
business  of  banking  on  or  about  the  2d  day  of  June,  1902 ;  that  the 
alleged  lease  set  forth  in  the  complaint  was  made,  executed,  and  entered 
into  by  the  plaintiff  with  certain  persons  purporting  to  act  on  behalf 
of  the  defendant  before  the  date  of  its  organization,  and  before  the 


Digitized  by 


Google 


1082  107  NBW  TORK  SUPPLEMENT  (Sup.Cl 

and  111  New  Tork  State  Reporter 

defendant  had  any  corporate  existence,  and  before  it  had  been  au- 
thorized by  the  Comptroller  of  the  Currency  to  commence  the  business 
of  banking;  that  at  the  time  when  the  said  lease  was  executed  and 
delivered  the  defendant  had  no  corporate  existence,  nor  were  tiiere 
any  officers  or  directors  of  the  defendant  corporation,  nor  any  other 
person  or  persons  then  or  at  any  time  having  power  or  authority  to 
make  the  lease  set  forth  in  the  complaint;  that  the  alleged  lease  set 
forth  in  the  complaint  was  null  and  void  and  of  no  effect  from  the 
date  thereof.  Subsequently  the  complaint  was  amended  so  as  to  allege 
that  the  lease  was  executed  and  delivered  on  June  19,  1902.  The 
case  came  on  for  trial  before  a  justice  of  the  City  Court  without  a 
jury,  who,  on  February  24,  1905,  filed  his  decision,  in  which  he  found 
that  the  certificate  of  organization  of  the  defendant  was  filed  with  the 
Comptroller  of  the  Currency  on  the  19th  of  May,  1902 ;  that  its  in- 
corporators met  and  organized  on  the  27th  day  of  May,  1902,  electing 
a  president  and  one  John  Carraway  cashier;  that  the  certificate  of 
the  Comptroller  of  the  Currency  authorizing  the  defendant  to  com- 
mence the  business  of  banking  was  issued  on  the  2d  day  of  June,  1902 ; 
that  on  the  27th  day  of  May,  1902,  the  plaintiif  and  the  defendant 
entered  into  a  lease  in  writing,  dated  the  1st  day  of  May,  1902,  where- 
by the  plaintiff  leased  and  demised  to  the  defendant  a  portion  of  the 
premises.  No.  803  Broadway,  in  the  city  of  New  York;  that  the 
defendant  entered  into  possession  and  enjoyment  of  the  demised  prem- 
ises under  said  lease  on  or  about  the  10th  day  of  May,  1902,  and  con- 
tinued in  the  actual  occupation  thereof  until  the  month  of  Februar>', 
1904 ;  that  the  plaintiff  executed  said  lease  prior  to  the  27th  day  of 
May,  1902,  and  delivered  the  same  to  the  defendant  for  execution; 
and  that  on  the  27th  day  of  May,  1902,  the  defendant  by  its  president 
and  cashier  executed  said  lease  and  delivered  the  same  to  the  defendant 
corporation  on  said  day,  and  the  said  lease  was  thereupon  accepted 
and  retained  by  the  plaintiff ;  that  the  defendant  paid  the  rent  of  the 
said  premises  for  the  month  of  May,  1902,  and  for  each  and  everj- 
month  thereafter  to  January,  1904,  in  advance,  as  required  by  the 
terms  of  said  lease.  As  conclusions  of  law  the  court  found  that  the 
defendant  was  not  at  the  time  of  the  execution  and  delivery  .of  the 
lease  set  forth  in  the  complaint  authorized  by  the  Comptroller  of  the 
Currency  to  commence  the  business  of  banking;  that  the  defendant 
corporation,  not  being  authorized  to  commence  business,  had  no  au- 
thority to  execute  and  deliver  the  lease  set  forth  in  the  complaint  on 
the  27th  day  of  May,  1902,  or  to  legally  bind  the  defendant  corpora- 
tion thereby;  that  the  act  of  the  officers  in  executing  and  ddivering 
said  lease  on  said  day  was  null  and  void;  and  judgment  was  directed 
for  the  defendant.  Judgment  was  duly  entered  upon  this  decision, 
from  which  the  plaintiff  appealed  to  the  Appellate  Term,  where  tiie 
judgment  was  affirmed  on  the  1st  of  June,  1905.  Application  having 
been  made  to  appeal  to  this  court,  which  was  refused,  the  plaintifi 
obtained  a  writ  of  error  from  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  subsequently  affirmed  on  the  19tfi  day  of 
November,  1906.    203  U.  S.  584,  27  Sup.  Ct.  782,  51  L.  Ed.  328. 

The  sole  issue  presented  in  this  case  was  as  to  the  date  of  the  execu- 
tion of  the  lease  by  the  defendant.    That  issue  was  presented  by  the 
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pleadings,  and  that  issue  was  tried  and  determined  upon  these  plead- 
ings in  favor  of  the  defendant.  After  the  case  was  submitted  to  the 
Supreme  Court  of  the  United  States  for  its  decision,  and  on  the  23d 
day  of  October,  1906,  the  plaintiff  obtained  an  order  to  show  cause 
why  there  should  not  be  a  new  trial  upon  the  ground  of  newly  discov- 
ered evidence.  This  motion  came  on  for  argument  after  the  decision 
of  the  Supreme  Court  of  the  United  States  had  been  announced,  and 
resulted  in  the  order  appealed  from,  which  was  entered  on  the  28th 
day  of  December,  1906,  granting  fhe  motion.  This  order  was  affirmed 
by  the  Appellate  Term,  who  allowed  an  appeal  to  this  court. 

Before  discussing  the  main  question  presented  upon  this  appeal, 
we  should  determine  how  far  this  court,  upon  an  appeal  from  the  Ap- 
pellate Term,  should  review  orders  of  the  City  Court  which  are  of  the 
class  known  as  discretionary  orders.  Appeals  from  the  City  Court 
are  regulated  by  the  Code  of  Civil  Procedure.  Section  3189  provides 
that  an  appeal  to  the  Supreme  Court  may  also  be  taken  from  an  in- 
terlocutory judgment  rendered,  or  an  order  made  at  chambers,  or  at 
a  Special  Term  or  Trial  Term  of  the  City  Court,  or  from  an  order 
made  by  a  judge  thereof  out  of  court,  in  a  case  where  an  appeal  may 
be  taken  to  the  Appellate  Division  of  the  Supreme  Court  from  an  in- 
terlocutory judgment  rendered  or  an  order  made  in  like  manner  as 
prescribed  in  sections  1347,  1348,  and  1349  of  the  Code;  that  upon 
such  an  appeal  the  Supreme  Court  shall  have  full  power  to  review 
any  exercise  of  discretion  by  the  court  or  judge  below.  Section  4  of 
article  6  of  the  Constitution  provides  that : 

"Appeals  from  Inferior  and  local  conrta.  now  heard  In  the  Court  ot  Oom- 
mon  Pleas  for  the  city  and  county  of  New  York  and  the  Superior  Court  of 
Buffalo,  Bhall  be  heard  In  the  Supreme  Court  In  such  manner  and  by  such 
Justice  or  Justleee  as  the  Appellate  Division  In  the  respective  departments 
which  Include  New  York  and  Buffalo  shall  direct,  unless  otherwise  provided 
by  the  Leielslature." 

Under  this  authority  the  Appellate  Division  has  created  a  term  of 
the  Supreme  Court  to  be  held  by  three  justices,  and  has  directed  that 
appeals  from  the  City  Court  be  held  at  said  term.  Section  3191  of  the 
Code  provides  that  an  appeal  to  the  Appellate  Djvision  of  the  Supreme 
Court  in  the  First  Judicial  Department  may  be  taken  from  a  judgment 
or  order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  sections  3188  and  3189  of  the  Code.  An  appeal  from  the 
City  Court  is  to  the  Supreme  Court,  and  upon  such  an  appeal  the  Su- 
preme Court  shall  have  power  to  review  any  exercise  of  discretion  by 
the  court  or  judge  below.  Whether  that  appeal  is  heard  by  the  Ap- 
pellate Term  of  the  Supreme  Court,  or  the  Appellate  Division,  full 
power  is  given  to  the  Supreme  Court  to  review  a  discretion  exercised 
by  the  City  Court,  and  that  power  is  necessarily  lodged  in  the  Su- 
preme Court,  whether  the  appeal  is  heard  at  the  term  created  by  the 
Appellate  Division  for  that  purpose  or  by  the  Appellate  Division  it- 
self ;  and  on  an  appeal  from  the  Appellate  Term,  exercising  this  power 
to  review  the  discretion  of  the  City  Court,  this  court  necessarily  has 
the  same  power  to  review  the  determination  of  the  Appellate  Term  as 
if  the  appeal  had  been  directly  taken  from  the  City  Court  to  this  court. 
The  right  to  review  the  discretion  of  the  City  Court  being  vested  in  the 
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Supreme  G>urt,  it  is  the  duty  of  that  court  to  review  the  discretion  of 
the  City  Court;  and  it  seems  to  me,  therefore,  that  the  question  of 
the  proper  exercise  of  judicial  discretion  in  granting  an  order  for  a 
new  trial  is  properly  before  us  for  review. 

Bearing  in  mind,  therefore,  that  the  sole  question  presented  upon 
these  pleadings  for  determination  in  the  City  Court  was  as  to  the  date 
of  the  delivery  and  execution  of  this  lease,  the  question  is  then  pre- 
sented as  to  whether  the  City  Court  should  have  granted  a  new  trial 
upon  the  ground  of  newly  discovered  evidence.  The  evidence  which 
is  thus  said  to  have  been  newly  discovered  is  that  of  the  following 
named  witnesses:  One  ]oi\n  W.  Wooten,  who  was  formerly  one  of 
the  defendant's  attorneys,  was  called  on  behalf  of  the  defendant  to  tes- 
tify as  to  the  date,  execution,  and  delivery  of  the  lease,  and  was  ex- 
amined and  cross-examined.  He  testified  that  this  lease  was  executed 
on  May  27,  1902,  that  he  was  present  when  it  was  executed,  and  that 
it  was  delivered  to  a  Mr.  Easter,  representing  the  plaintiff,  on  that 
day.  There  was  presented  on  this  application  an  affidavit,  verified  by 
Wooten  on  the  22d  day  of  October,  1906,  over  18  months  after  the 
trial,  that  he  handed  these  papers  to  Easter,  plaintiff's  employe,  after 
June  2,  1902,  and  that  the  signatures  of  the  plaintiff  and  the  cashier  of 
the  defendant  were  affixed  by  both  parties  after  June  2,  1902.  This 
person  is  now  an  inmate  of  the  state's  prison  under  a  judgment  con- 
victing him  of  a  crime.  The  second  witness  that  it  is  all^;ed  the 
plaintiff  has  since  discovered  was  one  Carraway,  who  was  the  cashier 
of  the  defendant.  The  alleged  lease  was  signed  by  Carraway  as 
cashier,  and  was  acknowledged  by  him  on  the  19th  day  of  June,  1902. 
The  plaintiff,  therefore,  had  full  knowledge  that  Carraway,  having 
been  cashier  of  the  defendant  and  having  executed  the  lease  on  its  be- 
half,, could  give  material  evidence  as  to  the  date  of  the  execution  of 
the  lease  and  its  delivery.  There  is  no  allegation  that  the  plaintiff  or 
its  attorney  made  any  effort  to  procure  the  testimony  of  Carraway 
upon  the  trial,  or  to  ascertain  from  him  the  date  of  the  execution  and 
delivery  of  this  lease.  In  an  affidavit  upon  which  this  motion  was 
made  it  appears  that  in  September,  1906,  one  Gandy,  whose  connection 
with  the  case  is  not  disclosed,  called  upon  the  plaintiff's  attorney  and 
stated  that  he  had  been  informed  by  Carraway  that  the  said  lease  was 
signed  and  delivered  after  June  2d  and  not  before.  Just  why  this  dis- 
closure was  made,  or  its  object,  is  not  disclosed ;  but  the  plaintiff's  at- 
torney annexes  to  his  affidavit  a  telegram,  dated  September  10,  1906, 
to  Carraway  in  Mississippi,  asking  him  when  he  intended  coming  to 
New  York,  and  "whether  you  can  carry  out  Mr.  Arthur  Gandy's  sug- 
gestion regarding  bank  case."  Just  what  that  suggestion  was  is  not 
disclosed.  An  answer  to  that  telegram  is  also  annexed  to  the  affidavit 
which  states: 

"Can  come  to  New  York  at  any  time  desired.  Mr.  A.  O.  Gandy  of  Hotel 
Bndtcott  represents  me." 

The  plaintiff's  attorney  then  telegraphed  to  Carraway  that  Gandy 
and  CockreU  had  informed  the  plaintiff's  attorney  that  Carraway  did 
not  sign  the  lease  until  after  June  2d,  and  requested  Carraway  to  tel- 
egraph : 
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"Whether  those  facta  and  whether  yon  are  willing  to  make  deposition  ac- 
cordingly.   Not  necessary  for  yon  to  come  to  New  York  nnless  yon  desire  to. 
Mnst  however  know  to-day  what  the  fact  is  in  regard  to  date  of  your  Bigua-' 
ture  and  your  presence  In  the  city." 

In  answer,  Carraway  telegraphed: 

"Gandy  and  Cockrell  both  know  the  facts  in  matter  referred  to.    I  am  writ 
ing  to  make  deposition  setting  forth  the  truth." 

And  these  telegrams  are  the  only  communications  from  Carraway 
to  plaintiff's  attorney  as  to  what  the  facts  were  that  he  was  willing  to 
testify  to.  There  is,  therefore,  here  not  only  no  affidavit  of  Carraway 
as  to  what  was  the  truth,  or  as  to  what  he  would  testify  to,  but  no  di- 
rect statement  from  Carraway  to  the  plaintiff's  attorney  as  to  whether 
his  testimony  would  be  at  ^  material  upon  a  new  trial.  We  have, 
then,  an  affidavit  of  Gandy,  who  also  carefully  refrained  ir(xn  any 
statement  as  to  his  relations  to  the  case,  to  the  plaintiff,  or  as  to  what 
induced  him  to  interfere.  He  states  that  at  the  time  of  the  trial  Car- 
raway was  absent  from  the  state  of  New  York  and  in  the  state  of  Mis- 
sissippi, but  that  in  June  or  July,  1905,  he  had  a  conversation  with  Car- 
raway, in  the  course  of  which  Carraway  said  that  the  lease  was  signed 
by  the  president  of  the  defendant  and  by  himself  as  cashier  after  June 
2,  1902,  and  not  before ;  that  in  the  month  of  July,  1906,  he  had  a  con- 
versation with  Carraway,  stating  that  he  had  received  a  communication 
from  one  Cunningham,  an  employe  of  the  plaintiff,  requesting  an  in- 
terview, but  that  he  (Carraway)  did  not  desire  to  see  Cunningham,  as 
he  was  afraid  that  he  might  be  served  with  a  subpoena  to  appear  as  a 
witness  in  some  proceeding  connected  with  this  action,  and  that  he 
did  not  desire  to  give  testimony,  inasmuch  as  his  testimony  would  be 
adverse  to  the  defendant,  and  hence  adverse  to  his  interest  as  a  stock- 
holder of  the  defendant,  repeating  his  statement  that  the  lease  was 
not  signed  until  after  June  2,  1902.  Gandy  then  says  that  on  or  about 
the  1st  of  September,  1906,  he  communicated  these  facts  to  the  plain- 
tiff's attorney,  and  subsequently  received  a  letter  from  Carraway,  in 
which  Carraway  stated  that  he  would  give  his  deposition;  that  on 
September  17,  1906,  he  received  a  telegram  from  Carraway  stating 
that  he  signed  the  lease  after  June  2d  and  would  make  an  affidavit  to 
that  effect;  that  since  September  17,  1906,  Carraway  had  refused  to 
furnish  an  affidavit  for  use  upon  the  motion,  for  the  reason  that  he 
was  unwilling  to  volunteer  testimony  in  this  case  adverse  to  his  own 
interest  as  a  stockholder  of  the  defendant  and  the  interest  of  his 
friends  similarly  situated ;  and  this  is  the  only  evidence  we  have  as  to 
what  Carraway  would  testify  to.  There  is  pot  the  slightest  evidence 
that  Carraway  would  be  willing  to  testify  on  a  new  trial  of  the  action 
to  any  fact  that  would  be  of  assistance  to  the  plaintiff,  any  more  than 
he  would  be  willing  to  make  an  affidavit  for  use  on  the  motion.  There 
is  also  the  affidavit  of  one  O'Neale,  who  says  that  a  few  days  before 
June  2,  1902,  he  entered  the  employment  of  the  defendant  as  assistant 
cashier,  and  for  some  time  thereafter  acted  as  teller ;  that  after  the  de- 
fendant had  commenced  business  one  Easter,  who  was  in  the  employ 
of  the  plaintiff,  called  at  the  bank  on  several  different  occasions  and 
inquired  about  this  lease;   that  he  spoke  to  Carraway  about  it,  who 
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told  him  the  lease  would  be  ready  in  a  few  days.  And  it  was  to  obtain 
the  testimony  of  these  three  witnesses  that  this  motion  was  made. 

Assuming  that  the  court  had  power  to  grant  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  after  the  defeated 
party  had  exhausted  his  remedy  by  an  appeal  to  the  highest  court  of 
the  state  or  nation,  such  an  application  should  only  be  granted  in  a 
clear  case,  and  where  it  clearly  appears  that  the  testimony  which  the 
witnesses  will  give  upon  the  new  trial  would  have  a  material  influ- 
ence on  the  result,  that  the  plaintiff's  attorney  could  not  in  the  exercise 
of  ordinary  diligence  have  obtained  this  testimony  upon  the  trial,  and 
that  after  the  trial  the  plaintiff  and  its  attorney  exercised  due  dili- 
gence in  their  endeavors  to  procure  the  testimony  of  the  witnesses 
upon  whose  evidence  they  rely  for  the  granting  of  the  application. 
It  is  quite  clear  that  the  practice  should  not  be  encouraged  of  such 
an  application,  made  after  the  right  to  appeal  has  been  exhausted  and 
the  judgment  reviewed  by  the  highest  courts  in  the  country,  when 
the  plaintiff's  attorney  first  makes  an  investigation  as  to  what  addi- 
tional testimony  he  could  have  procured  upon  the  trial.  But  little  at- 
tention, I  think,  should  be  paid  to  this  affidavit  of  Wooten,  who  testi- 
fied on  the  trial  that  the  lease  was  delivered  upon  the  37th  of  May, 
and  who  is  an  inmate  of  the  state's  prison,  and  now  comes  forward 
with  an  affidavit  that  his  testimony  was  false,  and  that  he  is  willing 
now  to  testify  that  the  lease  was  delivered  subsequent  to  June  2d.  No 
judgment  could  stand,  if  witnesses  who  had  testified  to  material  facts 
should  be  allowed  afterwards  upon  affidavits  that  they  had  before  tes- 
tified to  a  falsehood,  but  would  now  be  willing  to  testify  differently, 
could  be  received  as  a  reason  for  granting  a  new  trial.  As  to  the  tes- 
timony of  Carraway  and  O'Neale,  they  were  both  officers  of  the  de- 
fendants. Carraway  had  signed  the  lease.  The  plaintiff's  attorney 
had  notice  long  before  the  trial  that  Carraway  would  give  raaterid 
testimony  upon  this  question,  and  by  the  exercise  of  ordinary  diligence 
could  have  ascertained  who  were  the  other  officers  of  the  bank  to 
whom  he  could  apply  for  information.  He  made  no  effort  to  obtain 
the  evidence  of  Carraway,  and,  so  far  as  appears,  no  effort  to  ascer- 
tain what  other  officers  or  employ6s  of  the  bank  would  have  knowl- 
edge of  the  fact  which  it  was  material  for  him  to  prove.  He  brought 
his  case  on  for  trial  without  making  any  effort  to  obtain  this  testimony, 
or  even  to  ascertain  what  the  officers  or  employes  of  the  defendant 
who  had  to  do  with  the  making  of  the  lease  would  testify  to.  After 
the  trial,  when  defeated,  he  accepted  the  result,  and  instead  of  then 
endeavoring  to  ascertain  frcMn  the  persons  who,  from  the  facts  within 
his  knowledge,  would  necessarily  have  knowledge  as  to  the  date  of 
the  delivery  of  the  lease,  took  an  appeal  and  prosecuted  that  appeal  to 
the  Supreme  Court  of  the  United  States;  and  it  was  only  as  the  re- 
sult of  some  undisclosed  arrangement  between  Gandy  and  the  plain- 
tiff's attorney  that  the  motion  for  a  new  trial  was  made,  without  state- 
ment from  Carraway  to  the  court  or  to  the  plaintiff's  attorney  that 
he  could  testify  to  any  fact  which  would  be  of  the  slightest  benefit  to 
the  plaintiff. 

The  principles  upon  which  these  new  trials  upon  the  ground  of 
newly  discovered  evidence  are  granted  are  well  settled.     They  are 
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Stated  in  the  cases  of  Biddescomb  v.  Cameron,  58  App.  Div.  42,  68  N. 
Y.  Supp.  568,  and  Simonowitz  v.  Schwartz,  73  App.  Div.  489,  77  N. 
Y.  Supp.  209,  and  need  not  be  here  repeated.  I  do  not  think  the  plain- 
tiff has  brought  itself  within  the  rule  which  requires  a  party  to  an  ac- 
tion to  act  with  diligence  to  procure  the  testimony  necessary  for  the 
successful  prosecution  or  defense  of  the  action,  and  in  the  absence  of 
such  diligence,  if  defeated,  he  cannot  apply  to  the  court  upon  the 
ground  that  he  subsequently  has  discovered  testimony  which  would 
have  been  material  if  it  had  been  produced  upon  the  trial.  The  plain- 
tiff knew  before  the  trial  that  Carraway  could  give  material  evidence 
as  to  the  date  of  the  execution  and  delivery  of  this  lease.  He  made  no 
effort  to  procure  his  testimony,  or  to  ascertain  what  he  would  testify 
to;  and  it  is  too  late  for  him,  after  the  affirmance  of  the  judgment 
by  the  Supreme  Court  of  the  United  States,  to  make  investigation  as 
to  other  evidence  as  a  basis  of  a  new  trial.  In  addition,  etten- 
tion  should  be  paid  to  the  very  suspicious  character  of  this  "newly 
discovered"  evidence.  It  is  perhaps  unnecessary  to  say  more  than 
that  the  good  faith  of  these  witnesses  and  the  credibility  of  their  tes- 
timony is  subject  to  grave  suspicion.  People,  who  had  no  recollec- 
tion in  1905  of  the  delivery  of  a  lease  in  1902,  in  1906  suddenly  acquire 
recollection  which,  if  testified  to,  might  help  the  plaintiff,  and  the  wit- 
nesses, who  positively  testified  to  a  date  in  1906,  recollected  in  1906 
that  their  testimony  was  wrong,  and  a  witness  who  refused  to  make 
an  affidavit,  or  who  refused  to  state  to  the  plaintiff's  attorney  what  the 
fact  was,  is  relied  upon  as  being  able  to  furnish  testimony  as  to  the 
fact.  All  of  this  is  too  suspicious  and  uncertain,  it  seems  to  me,  to  jus- 
tify a  new  trial  in  a  case  that  was  brought  on  for  trial  by  the  defeated 
party,  relying  upon  the  testimony  that  he  then  had  to  prove  the  one 
fact  which  was  at  issue,  and,  when  defeated,  exhausting  his  right  to 
appeal  before  taking  any  steps  to  discover  whether  there  was  other 
evidence  which,  if  he  had  produced  it,  would  have  been  material  upon 
his  side  of  the  controversy.  I  have  not  reverted  to  the  affidavit  of 
Easter,  which  was  read  in  reply  to  the  defendant's  affidavit  in  opposi- 
tion to  the  motion,  who  was  not  one  of  the  witnesses  upon  whom  the 
plaintiff  relied  in  making  the  motion ;  but  his  revival  of  recollection  in 
consequence  of  a  conversation  with  O'Neale  is  quite  insufficient  to 
bolster  up  a  motion  that  was  made  without  attempting  to  rely  upon 
his  testimony. 

I  do  not  think  that,  under  the  circumstances  as  they  appeared  before 
the  City  Court,  this  application  should  have  been  granted,  and  I  there- 
fore think  that  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 

CLARKE,  J.,  concurs. 
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ROOME  V.   SMITH. 
(Supreme  Ooart,  Appellate  Division,  First  Department    January  10,   1008.> 

1.  Befebenck— CoicpoLSOBT  Refebence. 

Under  Code  CIt.  Proe  {  1013,  providing  that  the  court  may  of  Its  own 
motion  or  on  the  application  of  either  party  direct  a  trial  of  the  issues 
of  fact  by  a  reference  where  the  trial  will  require  the  examination  of  a 
long  account,  etc.,  and  that  In  an  action  triable  by  the  court  without  a  Jury 
a  reference  may  be  made  "as  prescribed  In  this  section,"  etc.,  the  words 
"as  prescribed  in  this  section"  refer  to  where  the  trial  will  require  the 
examination  of  a  long  account ;  and  In  actions  In  equltyi  as  well  as  at  law, 
there  can  be  no  compulsory  reference,  unless  the  trial  Involves  such  deter- 
mination. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  42,  Reference,  H  13- 
23.] 

2.  Saiv:. 

Where,  in  an  action  to  compel  defendant  to  restore  plaintUTs  right  of 
way  over  certain  projwrty,  destroyed  by  defendant  in  excavating  for  a 
building,  and  to  recover  damages  caused  plaintiff's  building  by  the  neg- 
ligent manner  in  which  the  work  was  done,  and  for  Interference  with  the 
right  of  way,  the  answer  put  in  issue  the  material  allegations  of  the  com- 
plaint the  issues  involved  arose  on  the  pleadings,  and  could  not  be  re- 
ferred, under  Code  Civ.  Proc.  {  1013. 

Appeal  from  Special  Term. 

Action  by  William  J.  Roome  against  Robert  S.  Smith.  Frc«n  an 
interlocutory  judgment  requiring  defendant  to  restore  a  certain  right 
of  way,  and  sending  other  questions  raised  by  the  pleadings  to  a  ref- 
eree to  hear  and  determine,  defendant  appeals.     Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Franklin  Pierce,  for  appellant. 
Robert  J.  Mahon,  for  respondent 

McLaughlin,  J.  The  plaintiff  at  the  time  of  the  commencement 
of  this  action  was  the  lessee  of  a  parcel  of  land  annexed  to  and  adjoin- 
ing a  parcel  owned  by  the  defendant.  In  connection  with  his  lot  plain- 
tiff had  a  right  of  way  IS  feet  wide  across  the  rear  end  of  defendant's 
lot.  In  excavating  for  the  erection  of  a  building  on  his  lot,  defendant 
destroyed  this  right  of  way,  and  this  action  was  brought  to  compel 
him  to  restore  the  same,  and  also  to  recover  damages  alleged  to  have 
been  caused  to  the  building  on  plaintiff's  lot  by  the  negligent  manner 
in  which  the  work  was  done.  The  answer  put  in  issue  the  material 
allegations  of  the  complaint.  After  issue  had  been  joined  the  cause 
came  on  for  trial  at  Special  Term,  and  the  learned  justice  holding 
the  term,  after  hearing  the  evidence  relating  to  the  right  of  way,  made 
a  decision  upon  which  an  interlocutory  judgment  was  entered  which 
required  defendant  to  restore  the  right  of  way  within  a  time  specified 
and  referred  all  the  other  questions  to  a  referee  to  hear  and  determine. 
The  matters  sent  to  the  referee  to  hear  and  determine  were: 

"(a)  Was  the  defendant  guilty  of  the  negligent  and  unlawful  acts  as  describ- 
ed in  the  complaint  and  alleged  as  baring  been  the  cause  of  the  destruction 
of  the  stable  described  in  the  complaint?  (b)  Were  those  acts  the  proximate 
and  sole  cause  of  the  injury  to  plalntlfTs  said  stable?    (c)  And  if  the  defoid- 
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ant  was  guilty  of  negligence  and  unlawful  acts  as  alleged  In  the  complaint, 
and  they  were  the  proximate  cause  of  said  condition  of  said  stable  as  alleged, 
what  damages.  If  any,  did  the  plaintiff  suffer  therefrom?  (d)  And  what  dam- 
ages, if  any,  did  plaintiff  suffer  from  defendant's  Interference  with  said  right 
of  way?" 

The  disposition  thus  made  in  sending  the  issues  to  the  referee  was 
against  the  objection  and  exception  of  defendant's  counsel.  Defend- 
ant has  appealed  from  the  interlocutory  judgment,  and  assails  its 
validity  upon  the  ground  that  the  court  had  no  power  to  send  to  the 
referee  the  issues  which  he  did.  The  sections  of  the  Code  authorizing 
compulsory  references  are  section  1013  and  section  1015.  Section 
1015  refers  to  incidental  questions;  that  is,  other  than  those  raised 
by  the  pleadings.  Section  1013,  therefore,  is  the  only  section  which 
need  be  considered.    This  section  provides: 

"The  court  ma.v,  of  Its  own  motion,  or  upon  the  application  of  either  party, 
without  the  consent  of  the  other,  direct  a  trial  of  the  issnes  of  fact,  by  a 
referee,  where  the  trial  will  require  the  examination  of  a  long  account,  on 
either  side,  and  will  not  require  the  decision  of  difficult  questions  of  law.  In 
an  action,  triable  by  the  court,  without  a  jury,  a  reference  may  be  made,  as 
prescribed  In  this  section,  to  decide  the  whole  Issue,  or  any  of  the  Issues ;  or  to 
report  the  referee's  finding,  upon  one  or  more  specific  questions  of  fact,  In- 
TolTed  in  the  issue." 

The  words  "as  prescribed  in  this  section"  refer  to  where  the  trial 
will  require  the  examination  of  a  long  account;  and  in  actions  in 
equity,  as  well  as  those  at  law,  there  can  be  no  compulsory  reference 
unless  the  trial  involves  such  determination.  Dovle  v.  Met.  El.  Rv. 
Co.,  136  N.  Y.  605,  32  N.  E.  1008 ;  Thayer  v.  McNaughton,  117  N. 
Y.  Ill,  22  N.  E,  563;  Standard  Fashion  Co.  v.  Siegel-Cooper  Co., 
44  App.  Div.  121,  60  N.  Y.  Supp.  739 ;  Russell  Hardware,  etc.,  Co. 
V.  Utica  Drop  Forge  Co.,  112  App.  Div.  703,  98  N.  Y.  Supp.  777; 
Bentz  v.  Carleton  &  Hovey  Co.,  114  App.  Div.  865,  100  N.  Y.  Supp. 
206.  The  negligence  of  the  defendant  and  the  alleged  dama^fe  to 
plaintiff's  building  by  reason  thereof,  as  well  as  the  damage  for  mter- 
ference  with  the  right  of  way,  are  clearly  issues  arising  on  the  plead- 
ings and  could  not  be  referred.  Doyle  v.  Met.  El.  Ry.  Co.,  supra; 
Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  supra. 

The  judgment  appealed  from,  therefore,  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event.    All  concur. 


KELSET  V.  CITY  OF  NEW  YORK  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    January  10,  1908.) 

1.  MuNioiPAL  CoBPOBATioNS— Defects  in  Wateb  Goubses— Liabilitt  of 
Pebson  Causing  Defect. 

A  city.  In  relocating  a  water  main,  to  permit  the  building  of  a  rapid 
transit  station,  is  not  liable  for  a  failure  to  select  the  best  possible  route 
or  to  adopt  the  best  possible  plan  of  construction,  if  those  selected  were 
reasonably  safe. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  36,  Municipal  Cor- 
porations, f§  1780,  1781.] 

107  N.Y.S.— 69 
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2.  Tbxaxi—Oovovci  of  Counsel— Afpeai.  to  Fbbjttdick. 

In  an  action  against  a  city  for  damages  resulting  from  a  bursted  water 
main,  It  was  Improper  for  plaintiff's  counsel  to  bring  before  the  Jury  tbe 
fact  that  tbe  city  and  the  contractor,  who  was  a  party  deCoidant,  were 
indemnified  by  a  bond  from  the  subcontractor,  who  did  the  work,  Josti^- 
ing  reversal  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  46,  Trial,  H  803-307.1 

Appeal  from  Trial  Term. 

Action  by  Julia  R.  Kelsey  against  the  city  of  New  York  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  city  of  New  York  appeals.     Reversed. 

Argued  before  PATTERSON,?.  J.,  and  McLAUGHUN,  HOUGH 
TON,  SCOTT,  and  LAMBERT,  JJ. 

R.  E.  T.  Riggs,  for  appellant 
E.  J.  Murphy,  for  respondent. 

SCOTT,  J,  The  plaintiff  has  recovered  a  judgment  against  the  city 
of  New  York  for  injury  caused  to  certain  personal  property  contained 
in  the  basement  of  a  house  in  West  Ninety-Second  street.  The  injury 
resulted  from  the  bursting  of  a  water  main  on  Broadway,  between 
Ninety-First  and  Ninety-Second  streets.  John  B.  MacDonald  was 
originally  included  as  a  defendant,  but  at  the  close  of  the  case  the  com- 
plaint was  dismissed  as  to  him.  Under  the  contract  and  plans  for 
the  construction  of  the  rapid  transit  road,  it  became  necessary,  in  order 
to  provide  for  the  station  at  Ninety-First  street  and  Broadway,  to 
shift  a  36-inch  water  main  running  along  Broadway.  Originally  the 
main  ran  under  the  roadway  east  of  the  westerly  sidewalk.  To  make 
room  for  the  station,  a  new  section  of  main  was  put  in,  being  carried 
from  the  old  main  at  an  angle  until  it  came  under  the  sidewalk  a  short 
distance  below  Ninety-First  street,  thence  along  under  the  sidewalk  to 
a  point  a  short  distance  above  Ninety-First  street,  and  thence  again 
at  an  angle  to  connect  with  the '  old  main.  In  order  to  effect  this 
diversion,  it  became  necessary  to  carry  the  new  main  diagonally  over 
a  brick  sewer  running  under  the  sidewalk.  The  water  main  was  laid 
3  or  4  feet  below  the  surface  to  avoid  freezing,  and  there  was  a  clear- 
ance of  about  4  inches  between  it  and  the  top  of  the  sewer.  The  re- 
location of  the  sewer  was  done  by  the  subcontractor  under  MacDonald, 
the  general  contractor  for  the  rapid  transit  road.  The  work  was  com- 
pleted and  the  water  turned  into  the  relocated  main  on  December  16, 
1901.  The  break  occurred  on  February  19,  1904,  just  at  the  point 
where  the  water  main  crossed  over  the  brick  sewer. 

It  is  not  clear  why  the  main  broke.  The  plaintiff's  theory,  and  it 
is  only  a  theory,  is  that  it  was  insuffidently  supported,  and  that  it  settled 
or  sagged,  so  that  its  weight  came  upon  the  sewer.  Clearly  this  may 
have  been  the  cause;  but  the  evidence  tended  to  show  that  there  may 
have  been  other  causes-  having  no  relation  to  the  maimer  in  which  the 
main  was  built  or  supported.  It  is  not  necessary  to  consider  at  length 
the  contract  between  the  city  and  MacDonald.  It  is  sufficient  to  say 
that  the  duty  of  properly  constructing  and  supporting  the  main  fell 
primarily  upon  the  latter,  or  his  subcontractor.  Whatever  duty  rest- 
ed upon  the  city  went  no  further  than  to  exercise  reasonable  care  to 
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see  that  the  work  had  been  properly  done  before  the  water  was  turned 
into  the  new  section  of  main,  and  it  cannot  be  held  liable  unless  it 
knowingly  or  carelessly  put  an  unsafe  and  improperly  constructed  wa- 
ter main  into  use.  Certainly  the  city  can  be  held  to  no  more  stringent 
rule  of  liability  than  it  would  have  been  subject  to  if  it  had  undertaken 
to  relocate  the  main  itself,  through  a  contract  with  an  independent 
contractor.  In  that  case  it  would  not  have  been  obliged,  at  its  peril, 
to  select  the  best  possible  route,  or  to  adopt  the  best  possible  plan, 
provided  the  route  selected  and  the  plan  adopted  were  reasonably  safe. 
Uppington  v.  City  of  N.  Y.,  165  N.  Y.  222-228,  59  N.  E.  91,  53  L. 
R.  A.  650. 

In  the  present  case,  under  the  rapid  transit  act,  the  city  had  little 
or  no  control  over  the  contractor,  or  power  to  dictate  how  he  should 
perform  the  work  required  by  his  contract.  Much  evidence  was  g^ven 
as  to  whether  or  not  the  main  was  properly  supported.  The  method 
adopted  was  to  support  the  pipe  t>y  hemlodc  bed  blocks  rammed  into 
the  earth  on  either  side  of  the  sewer.  The  plaintiff  called  a  single 
expert  witness,  who  had  never  examined  the  work  or  the  locus  in  quo, 
who  testified,  in  answer  to  a  hypothetical  question,  that  in  his  opinion 
it  would  have  been  better  and  safer  to  have  supported  the  main  upon 
a  cement  foundation.  He  conceded,  however,  that  if  the  ground  on 
either  side  of  the  sewer  was  sufficiently  hard  or  settled,  as  to  which 
he  had  no  knowledge,  the  use  of  hemlock  bed  blocks  would  be  safe 
and  proper.  The  method  of  construction  which  was  in  fact  adopted 
was  approved  by  a  number  of  experienced  engineers  and  pipe  layers, 
who  had  observed  the  work  while  in  progress  and  were  thoroughly 
familiar  with  the  conditions  under  which  it  was  done,  and  the  engineers 
called  by  the  defense  agreed  in  testifying  that,  in  their  opinion,  the 
use  of  a  cement  foundation  would,  for  reasons  which  they  gave,  have 
been  bad  practice  from  a  technical  standpoint,  and  in  any  event  quite 
unnecessary.  The  question,  therefore,  whether  a  proper  method  of 
construction  was  adopted,  resolved  itself  into  one  of  expert  opinion, 
of  which  the  very  great  preponderance  was  in  favor  of  the  plan  and 
method  which  was  adopted  for  supporting  the  main.  At  the  very 
most,  even  accepting  the  evidence  of  the  plaintiff's  expert,  the  city 
could  be  charged  with  nothing  worse  than  an  error  of  judgment,  and 
upon  all  the  evidence  in  the  case  there  was  no  ground  for  charging  it 
with  so  much.  Oi  r?srligence  on  its  part  there  is  no  evidence,  nor  is 
there  ground  for  chargLig^  it  with  having  knowingly  or  negligently 
accepted  and  put  into  use  aii  ?tnproperly  constructed  main,  and  con- 
sequently no  actionable  liability  on  the  part  of  the  city  was  established, 
and  for  this  reason  the  judgment  must  be  reversed. 

We  are  unwilling  to  leave  the  case,  however,  without  reference  to 
the  extremely  improper  action  upon  the  part  of  the  counsel  for  the 
plaintiff  in  bringing  to  the  attention  of  the  jury  the  wholly  irrelevant 
I'act  that  MacDonald  (as  to  whom  the  complaint  had  not  yet  been  dis- 
missed) and  the  city  of  New  York  were  indemnified  by  a  bond  from 
the  subcontractor  who  had  performed  the  work  of  relocating  the 
sewer.  This  alone  would  have  been  sufficient  to  call  for  a  reversal 
of  the  judgment,  even  if  no  other  reason  had  existed.  To  mention 
such  a  fact  upon  the  trial,  or  in  any  way  to  bring  it  to  the  attention  of 
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the  jury,  can  have  no  legitimate  bearing  upon  the  issues  in  the  action, 
and  can  have  no  purpose,  except  to  prejudice  the  jury  in  favor  of 
the  plaintiif.  This  practice,  which  we  regret  to  observe  is  becoming 
all  too  common  in  damage  suits,  has  been  so  frequently  and  so  point- 
edly condemned  by  the  CSurt  of  Appeals  and  this  court  that  no  counsel 
engaged  in  the  trial  of  causes  can  plead  ignorance  of  its  impropriety. 
"When  counsel  persists  in  pursuing  it,  the  trial  court  should  not  hesi- 
tate, if  requested  by  the  defendant,  to  withdraw  a  juror  and  order 
a  retrial  before  another  jury.  Failing  that,  this  court,  when  it  appears 
that  the  verdict  may  possibly  have  been  influenced  by  the  reference, 
will  not  hesitate  to  reverse  the  judgment. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event 

McLaughlin,   HOUGHTON,   and  LAI^BERT,  JJ.,  concur; 
PATTERSON,  P.  J.,  concurs  in  result 


aBSAR  MISCH   INCORPORATION  T.  MOSHEIM. 
(Snpreme  Court,  Appellate  DlTlsicm,  First  Department    January  10,  190a) 

S.^us— Sauc  or  CJokmibsion— OoNSTBUonon  or  Contbact. 

Defendant,  an  auctioneer,  adranced  to  plaintiff  $5,000  on  certain  stock 
and  fixtures,  and  agreed  to  sell  them  at  auction,  guaranteeing  them  to 
bring  at  least  $6,000,  the  proceeds  over  the  sum  of  $5,500  to  be  divided 
between  them  equally,  and  the  goods  were  sold  for  $6,201,  whereupon 
defendant  tendered  plaintiff  one-half  of  the  proceeds  over  $5,600.  Eeld, 
that  the  contract  was  not  a  sale  of  the  goods  to  defendant,  but  an  agree- 
ment by  him  to  sell  the  goods  for  plaintiff  on  commission,  and  plaintiff 
was  entitled  to  the  $5,500  absolutely,  and  In  addition  thereto  one-half  of 
the  proceeds  over  that  sum. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  4S,  Sales,  H  16-1&] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Caesar  Misch  Incorporation  against  Julitis  R.  Mo- 
sheim.  From  a  judgment  in  favor  of  plaintiff  for  less  than  the  amount 
claimed,  and  from  an  order  denying  a  motion  for  new  trial,  plaintiff 
appeals.    Reversed  and  remanded. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
HOUGHTON,  SCOTT,  and  LAMBERT,  JJ. 

Sol.  De  Young,  for  appellant 
Franklin  Bien,  for  respondent 

HOUGHTON,  J,  The  plaintiff  was  the  owner  of  a  stock  of  goods 
and  store  fixtures,  and  the  defendant  was  an  auctioneer.  The  defend- 
ant submitted  to  plaintiff  the  following  written  proposition: 

"We  hereby  advance  you  $5,000  on  stock  and  fixtures  contained  In  premises 
241  Sixth  Ave.  Same  to  be  sold  at  public  auction.  All  over  and  above  tbe 
sum  of  $0,500  realized  at  public  sale  on  stock  and  fixtures  we  will  divide  in 
equal  parts.  All  expenses  to  be  paid  by  J.  E.  Moshelm  &  Co.  8to<&  and 
fixtures  guaranteed  to  bring  not  leas  than  $6,000,  and  any  defidencF  below  tbb 
amount  will  be  paid  by  us." 
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This  was  accepted  and  signed  by  both  parties.  The  amount  realized 
upon  the  sale  was  $6,201.05.  The  defendant  tendered  to  plaintiff  one- 
half  of  the  amount  over  $5,500,  insisting  that  was  all  plaintiff  was  en- 
titled to.  The  plaintiff  claimed  that  it  was  entitled  to,  not  only  such 
one-half,  but  also  to  the  $500  necessary,  in  addition  to  the  $5,000  which 
had  been  paid,  to  make  the  $5,500  stipulated  by  the  contract.  On  trial 
the  court  directed  a  verdict  for  plamtiff  on  the  basis  of  such  one- 
half  only,  interpreting  the  contract  as  giving  to  defendant  the  $500  as 
well  as  one-half  the  surplus  over  $5,500. 

We  cannot  agree  with  the  interpretation  placed  upon  the  contract 
by  the  trial  court.  The  contract  is  very  plain.  The  defendant  did 
not  buy  the  goods.  He  simply  sold  them  for  the  plaintiff.  He  guar- 
anteed that  under  his  conduct  of  the  sale  the  goods  should  bring  a  cer- 
tain amount,  and  made  advancements  before  the  sale  was  begun.  For 
compensation  for  his  services  and  expenses  in  conducting  the  sale  he 
agreed  that  he  should  take  one-half  of  all  the  goods  brought  above 
$5,500.  Up  to  that  amount  all  the  proceeds  belonged  to  the  plaintiff 
absolutely.  There  can  be  no  question  as  to  the  interpretation  of  so 
plain  a  contract 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


CONKAD  y.  CONRAD. 
(Supreme  Oonrt,  Appellate  Division,  First  Department    January  10,  lOOS.) 

1.  DIVOBC9— JuBiSDicnoN— PI.ACE  OF  Mabbiaob— DoMioiu:  OF  Pabtus. 

Code  Clr.  Proc.  8  1763,  provides  that  an  action  for  a  separation  may  be 
maintained  In  this  state,  either  where  both  parties  were  residents  there- 
of when  the  action  Is  commenced,  or,  the  parties  being  married  within 
the  state,  plaintiff  was  a  resident  thereof  when  the  action  was  commenced, 
or  the  parties,  being  married  without  the  state,  have  become  and  continue 
to  be  residents  thereof  at  least  one  year,  and  plaintiff  is  a  resident  there- 
of when  the  action  is  commenced.  Plaintiff  and  defendant  were  mar- 
ried outside  the  state,  and  defendant  had  never  been  domiciled  therein. 
Held,  that  plaintiff  was  not  entitled  to  maintain  her  action  in  this  state. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  17,  Divorce,  {{  206- 
216,  220.] 

2.  Same— Alimony— Alimont  Pendente  Lite— Coussel  Fees— When  Pbopbb.  • 

Where  plaintiff  in  an  action  for  a  separation  does  not  show  herself 
within  Code  Civ.  Proc.  §  1763,  providing  when  such  an  action  may  be 
maintained  within  the  state,  she  fails  to  show  reasonable  ground  for  be- 
lieving she  win  succeed  in  her  suit  and  therefore  Is  not  entitled  to  ali- 
mony pendente  lite  and  counsel  fee. 

[Ifid.  Note. — For  cases  in  point  we  Cent  Dig.  vol.  17,  Divorce,  St  581, 
592.1 

&  Monons— Scope  of— DispinxD  Facts. 

Where  the  decision  of  a  question  depends  upon  disputed  facts,  it  should 
not  be  decided  upon  motion,  but  should  be  held  for  determination  upon 
trial. 
[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  voL  85,  Motions,  |  1.] 

Appeal  from  Special  Term. 
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Action  by  Reine  Conrad  against  Georgie  J.  Conrad  for  a  separation. 
From  an  order  granting  alimony  pendente  lite  and  counsel  fee,  de- 
fendant appeals.    Reversed,  and  motion  denied. 

See  107  N.  Y.  Supp.  655. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Amstein  &  Levy  (Alexander  Pfeiffer,  of  counsel),  for  appellant 
May  &  Jacobson  (I.  N.  Jacobson,  of  counsel),  for  respondent. 

CLARKE,  J.  The  action  is  for  a  separation  on  the  ground  of  aban- 
donment and  nonsupport.  The  moving  papers  aver  that  the  plaintiff 
and  defendant  were  married  at  Lyons,  Kan.,  on  or  about  the  16th  of 
August,  1888,  and  that  at  that  time  both  parties  lived  at  St.  Louis. 
Mo. ;  that  the  defendant  has  never  been  domiciled  in  the  state  of  New 
York;  and  that  the  defendant  is  not  a  resident  of  the  state  of  New 
York.  Plaintiflf  obtained  an  order  of  arrest  upon  the  ground  of  de- 
fendant's nonresidence. 

Section  1762  of  the  Code  of  Civil  Procedure  provides  for  what 
causes  an  action  for  a  separation  may  be  maintained.  Section  1763 
provides  that: 

"Such  an  action  may  be  maintained  In  eitber  of  the  following  cases:  (1) 
Where  both  parties  are  residents  of  the  state,  wlien  the  action  Is  commoiced ; 
(2)  where  the  parties  were  married  within  the  state,  and  the  plaintiff  is  a 
resident  thereof,  when  the  action  is  commenced :  (3)  where  the  parties,  having 
been  married  without  the  state,  hare  become  residents  of  the  state,  and  have 
continued  to  be  residents  thereof  at  least  one  yeac ;  and  the  plaintiff  is  sacb 
a  resident,  when  the  action  Is  commenced." 

Having  affirmatively  shown  that  both  parties  were  not  residents  of 
the  state  when  the  action  was  c(»nmenced,  that  they  were  not  married 
within  the  state,  and  that,  having  been  married  without  the  state,  they 
had  not  become  residents  of  the  state  and  continued  to  be  such  residents 
at  least  one  year,  plaintiff  has  established  that  she  comes  not  within 
any  of  the  provisions  of  the  statute  providing  for  the  maintenance  of 
the  action  which  she  has  brought.  The  general  rule  is  that  where  a 
wife  presents  a  prima  facie  case  in  an  action  for  separation  or  divorce, 
and  there  is  reasonable  ground  to  believe  that  she  will  succeed,  an  or- 
der providing  for  the  payment  of  alimony  pendente  lite  and  a  reason- 
able counsel  fee  is  proper.  Where,  by  her  express  all^^ticms  of 
facts,  she  has  shown  that  she  does  not  come  within  any  of  the  statutory 
classes  of  cases  in  which  such  an  action  may  be  maintained  in  the 
courts  of  this  state,  she  cannot  be  said  to  have  presented  a  prima  facie 
case  and  furnished  reasonable  ground  to  believe  that  she  will  succeed. 
Upon  her  own  showing,  therefore,  she  ought  not  to  have  been  awarded 
alimony. 

The  other  questions  presented  upon  the  whole  record,  the  validity 
of  the  Ohio  divorce  obtained  by  the  defendant  and  whether  the  wife 
abandoned  the  husband  or  the  husband  the  wife,  depend  upon  disputed 
facts,  and  ought  not  to  be  decided  upon  motion,  but  should  be  left  for 
determination  upon  the  trial. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 
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WINDMULIiBR  et  al.  ▼.  OOODTBAJt  TIRE  &  RUBBBB  CO. 
(Snprezne  Oonrt,  Appellate  DlTlslon,  First  Department    January  10,   1908.) 

Accord  and  Satisfaction— Retention  op  Check— EIffect. 

Where  the  buyer  of  rubber  sent  the  sellers  a  check  "in  settlement"  of 
the  Invoice,  stating  that  the  balance  was  ascertained  nnder  the  salesman's 
warranty  that  the  rubber  would  not  shrink  more  than  40  per  cent,  the 
sellers'  retention  of  the  check  was  not  an  accord  and  satisfaction,  where 
they  credited  the  buyer's  account  with  the  amount  of  the  check  and  in 
acknowledging  receipt  thereof  stated  that  a  specified  sum  remained  due, 
and  demanded  payment  thereof;  they  denying,  before  and  after  recelTing 
the  check,  that  such  warranty  was  made. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  8,  Accord  and  Satis- 
faction. {{  88-91.] 

Laughlln,  jr.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Louis  Windmuller  and  others  s^inst  the  Goodyear  Tire 
&  Rubber  G>.  Frtxn  a  judgment  dismissing  the  complaint,  and  frwn 
an  order  denying  a  new  trial,  plaintiffs  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Cephas  Brainerd,  for  appellants. 
George  D.  Beattys,  for  respondent 

SCOTT,  J.  The  plaintiffs  appeal  from  a  judgment  dismissing  the 
complaint.  There  is  no  dispute  as  to  the  facts,  the  evidence  being 
wholly  documentary,  and  the  only  question  is  whether  the  receipt  and 
retention  by  plaintiffs  of  a  check  sent  them  by  defendant  constituted 
an  accord  and  satisfaction.  The  action  was  for  a  balance  claimed  to 
be  due  on  a  sale  of  Borneo  rubber  by  plaintiffs  to  defendant.  The  an- 
swer alleges  that  prior  to  the  sale  plaintiffs  warranted  and  represented 
that  the  rubber,  in  being  washed,  dried,  and  shrunk,  would  not  shrink 
more  than  40  per  cent,  of  the  net  weight,  and  further  agreed  that,  if 
the  said  rubber  did  shrink  more  than  40  per  cent.,  defendant  could 
settle  and  pay  for  the  rubber  at  a  net  price  of  70  cents  per  pound  dry 
weight.  It  was  further  alleged  that  plaintiffs  furnished  defendant,  be- 
fore the  sale,  with  a  special  sample  of  the  rubber  taken  from  the 
bulk  of  the  goods,  with  which  sample  the  plaintiffs  agreed  said  rubber 
should  in  all  respects  be  equal;  that  defendants  purchased  the  rubber, 
relying  on  said  representations  and  sample,  but  that  the  rubber  deliv- 
ered did  not  correspond  with  the  sample,  and  was  not  as  represented 
and  warranted,  in  that  in  the  process  of  washing,  drying,  and  break- 
ing down  it  shrunk  in  weight  nearly  53  per  cent.,  and,  being  worth,  at 
70  cents  per  pound  net  weight,  $231.43  less  than  it  would  have  been 
worth  at  42  cents  per  pound,  if  it  had  been  as  represented.  The  plain- 
tiffs, in  reply,  admit  delivering  a  sample  of  rubber  prior  to  the  sale, 
but  deny  any  warranty  or  representations,  and  the  defendant's  reliance 
thereon,  and  allege  that  in  purchasing  the  rubber  the  defendant  relied 
wholly  upon  its  own  examination  of  the  sample. 

The  action  is  for  the  sum  of  $231.43,  being  the  difference  between  the 
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price  of  the  rubber  at  42  cents  per  pound,  the  agreed  price,  and  70  cents 
per  pound,  dry  weight.  The  rubber  was  shipped  on  January  13,  1904, 
and  was  received  by  defendant  about  January  20, 1904;  for  on  that  date 
defendants  wrote  a  letter  acknowledging  the  receipt  and  promising  to 
mail  a  check  on  the  following  Friday.  On  January  21st  defendants  again 
wrote,  saying  that  they  had  been  informed  by  the  factory  superintendent 
that  the  quahty  of  the  rubber  was  very  poor,  and  that  they  should,  before 
paying  for  the  same,  wait  for  the  shrinkage.  On  January  23d  plaintiffs 
replied,  declining  to  admit  any  claim  on  the  rubber  and  asking  for  a 
prompt  remittance.  On  January  30,  1904,  defendants  wrote  inclosing 
a  check  for  $800,  and  saying  that  they  would  remit  balance  as  soon  as 
the  shrinkage  on  the  rubber  had  been  ascertained.  On  February  1, 
1904,  plaintiffs  wrote  acknowledging  the  receipt  of  the  check  for  $800, 
and  stating  that  that  payment  left  a  balance  due  of  $293.67.  They  also 
specifically  declared  ^at: 

'^he  arrangement  regarding  the  shrinkage  ceased  with  your  examination 
of  the  large  sample  of  about  eight  ponnds  sent  on  the  SOth  of  December  and 
your  definite  order  for  one  ton  on  the  7th  of  January  at  42  cents  per  poond.' 

On  February  6,  1904,  defendants  wrote  inclosing  check  for  $62.25 
"in  settlement  of  your  invoice  of  January  11th,"  and  then  explained 
how  this  sum  was  arrived  at,  as  follows : 

"When  this  rubber  was  purchased  from  your  representatlTe,  he  guaranteed 
that  the  rubber  would  not  have  a  shrinkage  of  more  than  40  per  cent,  or  in 
other  irords  the  rubber  would  not  cost  us  more  than  70  cents  per  pound  dr;- 
welght.  The  rubber  weighed  up  1,230  pounds  dry  weight,  at  70  cents  would 
t>e  $861.  We  have  already  paid  you  $800,  and  the  (dieck  Inclosed  covers  bal- 
ance due  on  this  invoice,  also  cartage  of  $1J25." 

To  this  letter  plaintiffs  replied  at  once,  acknowledging  the  receipt  of 
the  check  for  $62.25,  with  which  they  credited  defendants'  account, 
and  stating  that  there  still  remained  due  $231.42,  of  which  they  de- 
manded payment.  They  again  denied  that  there  had  been  any  war- 
ranty or  representations.  Upon  evidence  of  this  transaction  the  court 
below  decided  that  the  receipt  and  retention  of  the  check  for  $62.25 
constituted  an  accord  and  satisfaction,  and  dismissed  the  complaint. 
This,  as  we  think,  was  erroneous.  "Ordinarily  the  retention  of  a 
check  inclosed  in  a  letter  which  refers  to  the  amount  as  the  balance 
due  on  accounts  between  parties  will  not  be  held  to  be  an  accord  and 
satisfaction,  so  as  to  bar  an  action  for  the  balance  due.  It  is  only  in 
cases  where  a  dispute  has  arisen  between  the  parties  as  to  the  amount 
due,  and  a  check  is  tendered  on  one  side  in  full  satisfaction  of  the  mat- 
ter in  controversy,  that  the  other  party  will  be  deemed  to  have  acqui- 
esced in  the  amount  offered  by  an  acceptance  and  retention  of  the 
check."  Eames  Vacuum  Brake  Co.  v.  Prosser,  167  N.  Y.  289-300,  51 
N.  E.  986,  989.  In  the  present  case  the  <mly  controversy  was  as  to 
the  alleged  warranty,  and  the  only  question  between  the  parties  was  as 
to  whether  there  had  been  such  a  warranty  or  not.  No  cneck  was  ever 
sent  in  settlement  of  that  controversy,  and  as  to  it  there  was,  there- 
fore, no  accord  and  satisfaction.  The  sum  of  $62.25,  for  which  a 
check  was  sent,  was  not  in  Jtttlement  of  any  controversy ;  for  the  de- 
fendants admittedly  owed  that  amount  in  any  event,  and  as  to  it  there 
was  no  controversy  whatever.    The  case  falls  squarely  within  the  rule 
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of  Eames  Vacuum  Brake  Co.  v.  Prosser,  supra,  and  Laroe  v.  Sugar 
Loaf  Dairy  Co.,  180  N.  Y.  367,  73  N.  E.  61.  It  differs  essentially 
from  cases  in  which  the  plaintiff's  claim  was  for  an  unliquidated 
amount,  and  the  payment  was  in  terms  made  in  full  settlement.  In 
the  present  case  there  is  no  question  as  to  the  amounts.  Upon  the 
only  question  in  controversy  between  the  parties  there  was  no  attempt 
or  intention  to  pay  anything  in  satisfaction,  and  hence  there  could  be 
no  accord.  That  controversy  remained  open,  and  it  is  evident  that  both 
parties  so  understood  it. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event 

PATTERSON,  P.  J.,  and  INGRAHAM  and  CLARKE,  JJ.,  con- 
cur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  the  opinion  that  the  accept- 
ance and  use  of  the  check  for  $62.25  constituted  an  accord  and  satis- 
faction. The  question  arises  over  the  purchase  of  one  ton  of  Borneo 
rubber  by  the  defendant  from  the  plaintiffs  at  the  agreed  price  of  42 
cents  per  pound.  After  the  delivery  of  the  rubber  the  defendant 
claimed  that  it  was  of  a  very  poor  quality,  and  declined  to  pay  for  it 
until  the  amount  of  shrinkage  could  be  ascertained.  The  defendant  in 
the  meantime  remitted  to  the  plaintiffs  a  check  for  $800  to  apply  on  ac- 
count. The  total  purchase  price  of  the  rubber,  if  it  had  been  of  good 
quality  and  did  not  shrink  in  weight,  would  have  been  $1,093.67.  The 
plaintiffs  insisted  that  the  weight  should  be  determined  as  of  the  time 
of  delivery,  and  not  at  a  later  period,  after  shrinkage  had  taken  place. 
The  defendimt  received  the  rubber  on  the  20th  of  January,  1904.  On 
the  6th  day  of  February  thereafter,  and  after  the  plaintiffs  had  rejected 
the  contention  of  the  defendant  that  it  was  entitled  to  a  deduction  on 
account  of  excess  of  shrinkage,  the  defendant  inclosed  a  check  for 
$62.25  to  the  plaintiff,  with  a  letter  stating  that  the  rubber  had  been 
purchased  under  a  guaranty  that  there  would  not  be  a  shrinkage  of 
more  than  40  per  cent.,  which  would  make  the  purchase  price,  dry 
weight,  70  cents  per  pound,  and  that  the  dry  weight  of  the  rubber  was 
1,230  pounds,  which,  at  70  cents  per  pound,  would  amount  to  $861,  to 
which  $1.25  was  added  for  cartage,  and  tiiat  the  check  was  sent  to 
cover  the  balance  due  on  the  invoice,  which  was  for  $1,093.67.  It  is 
manifest  that  the  vendee  did  not  even  concede  its  liability  to  the  ven- 
dor for  the  amount  which  it  paid.  It  had  asserted  that  the  rubber  was 
of  poor  quality  and  that  it  did  not  come  up  to  tiie  guaranty  with  re- 
spect to  shrinkage ;  but,  with  a  view  to  settlement,  it  offered  to  pay  on 
the  basis  of  the  purchase  price,  deducting  for  the  excess  of  shrinkage. 
The  claim  was  tmliquidated,  the  amount  of  the  defendant's  liability 
was  in  dispute,  and  therefore,  when  the  plaintiffs  accepted  and  used 
the  check  sent  in  full  settlement,  it  constituted  an  accord  and  satisfac- 
tion. Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St. 
Rep.  695 ;  Dunn  v.  Whalen,  120  App.  Div.  729,  105  N.  Y.  Supp.  588 ; 
Jackson  v.  Volkening,  81  App.  Div.  36,  80  N.  Y.  Supp.  1102,  affirmed 
178  N.  Y.  662,  70  N.  E.  1101. 

I  therefore  vote  for  affirmance  of  the  judgment 
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AMHRIOAN  RAPIATOR  CX).  v.  CITT  OF  NEW  TOEK  et  al. 
(Supreme  Court,  Appellate  Dtrislon,  First  Department    January  10,    1908.> 

1.  Appkai/— MoomoAnon  or  JuDoiain>— Stbikihs  Oxit  Bbbonbous  futo- 

IHGS. 

Where,  In  a  suit  InyoMng  the  right  to  a  sum  due  a  subcontractor  tin- 
der a  contract-  with  the  principal  contractor,  claimed  by  an  assignee  of 
the  subcontractor  and  by  the  subcontractor's  trustee  in  bankruptcy,  tbe 
undisputed  evidence  showed  that  after  tbe  assignment  and  on  tbe  faltb 
thereof  the  assignee  made  advances  to  the  subcontractor  in  excess  of  the 
sum  due  under  the  contract,  and  that  such  advances  ronalned  onpaid,  a 
Judgment  awarding  that  sum  to  the  assignee  could  not  be  reversed  be- 
cause the  court  madie  unnecessary  flndlugs,  based  on  an  accounting  be- 
tween the  subcontractor  and  the  assignee,  and  embodied  such  findings  in 
the  Judgmient,  but  the  unnecessary  findings  would  be  stricken  from  tbe- 
judgment 

2.  Judgment— Res  Judicata— Unnkcessast  Findiros. 

Findings  which  do  not  necessarily  alter  Into  tbe  Judgment  are  not  res- 
Judicata  between  the  parties. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  80,  Judgment  S 
126&] 

Appeal  from  Special  Term. 

Action  by  the  American  Radiator  Company  against  the  city  of  New 
York  and  others.  From  a  judgment  in  favor  of  defendant  the  Capital 
Company  against  defendant  Charles  P.  Wortman,  as  trustee  in  bank- 
ruptcy of  William  N.  Tobin,  said  defendant  Wortman  appeals.  Modi- 
fied, and,  as  modified,  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Oliver  D.  Burden,  for  appellant 
Henry  B.  Johnson,  for  respondent 

LAUGHLIN,  J.  The  action  was  brought  to  foreclose  a  munidpal 
lien,  filed  by  the  plaintiff  on  the  1st  day  of  May,  1906,  against  the 
fund  due  or  to  grow  due  under  a  contract  made  by  Charles  Meads  & 
Co.  with  the  city  of  New  York  for  the  erection  of  public  school  No. 
45  in  the  borough  of  Brooklyn.  The  contractor  sublet  the  work  of 
furnishing  the  labor  and  material  necessary  to  install  and  complete 
the  steam  heating  according  to  the  plans  and  specifications  to  the 
bankrupt  for  the  agreed  price  and  consideration  of  $2,600.  The  plain- 
tiff, pursuant  to  a  contract  with  the  bankrupt  by  which  the  latter 
agreed  to  pay  therefor  the  sum  of  $410.39,  furnished  a  sectional  steam 
boiler,  which  was  installed  in  the  performance  of  the  contract  work. 
No  part  of  this  consideration  was  paid  to  the  plaintiff,  and  the  lien  was 
filed  for  the  whole  amount.  At  the  time  of  filing  the  plaintifFs  lien 
there  had  been  duly  paid  by  Charles  Meads  &  Co.,  on  account  of  die 
contract  with  the  tenkrupt,  the  entire  contract  price  of  the  work,  with 
the  exception  of  $1,187.56,  which  subsequently  became  due  and  owing 
on  the  contract  with  the  bankrupt  and  was  paid  into  court  biy  Charles 
Meads  &  Co.  on  the  14th  day  of  February,  1907,  pursuant  to  an  order 
made  on  consent  of  all  parties.  There  was  no  controversy  with  respect 
to  the  amount  remaining  unpaid  on  the  contract  between  the  bankrupt 
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and  Charles  Meads  &  Co.  at  the  time  of  filing  of  the  lien.  On  the 
19th  day  of  April,  1906,  the  bankrupt  made  two  assignments  to  tht 
Capital  Company.  One  of  these  rdated  only  to  his  contract  with 
Charles  Meads  &  Co.,  and  in  and  by  it  he  assigned  the  moneys  due  and 
to  grow  due  to  him  thereunder.  The  other  embraced  the  moneys  due 
and  to  grow  due  to  the  bankrupt  under  that  and  other  contracts  and  ac- 
counts, llie  consideration  stated  in  each  was  $1  and  other  good  and 
valuable  considerations.  The  assignment,  embracing  more  than  the 
Charles  Meads  &  Co.  contract,  contained  a  clause  to  the  effect  that  it 
was  understood  and  agreed  that  it  was  made  to  secure  the  Capital 
Company — 

"the  repayment  of  the  sram  of  $10,000,  with  Interest,  this  day  loaned  by  the 
said  the  Capital  Company  to  said  William  N.  Tobln,  and  upon  payment 
In  full  of  said  loan,  with  Interest  thereon,  the  said  William  N.  Tobln  shall  be 
entitled  to  a  reaasignment  of  said  accounts,  or  so  many  of  them  as  shall  not 
bare  been  paid." 

These  assignments  were  duly  filed  by  the  Capital  Company  on  the 
1st  day  of  May  thereafter,  and  prior,  to  the  filing  of  the  plaintiff's  no- 
tice of  lien.  The  court  decided  that  the  claim  of  the  Capital  Com- 
pany under  these  assignments  was  superior  to  the  claim  of  the  plain- 
tiff and  to  its  rights  under  its  notice  of  lien,  and  from  the  judgment 
there  has  been  no  appeal  by  the  plaintiff.  The  controversy  presented 
by  the  appeal  is  between  tfie  trustee  in  bankruptcy  and  the  Capital 
Company.  The  answer  of  the  Capital  Company  was  duly  served  on 
the  trustee,  and  in  the  answer  it  set  forth  its  business  relations  with 
the  bankrupt  and  facts  tending  to  show  that  there  remained  due  and 
owing  it  from  the  bankrupt  under  the  assignments  the  sum  of  $9,250, 
together  with  interest  thereon  from  the  6th  day  of  April,  1906,  and 
also  interest  on  $10,000  from  the  28th  day  of  February,  1906,  to  the 
5th  day  of  April,  1906,  and  it  demanded  in  its  prayer  for  reUef  that 
Charles  Meads  &  Co.  and  the  bankrupt  be  adjudged  to  pay  that  amount 
to  it,  "or  so  much  of  said  sums  as  the  amounts  ascertained  and  fixed" 
as  due  and  unpaid  under  the  contract  between  the  city  of  New  York 
and  Charles  Meads  &  Co.  and  between  William  N.  Tobin  and  Charles 
Meads  &  Co.  would  cover.  The  answer  of  the  Capital  Company  also 
contained  the  usual  prayer  for  other  and  further  relief  and  for  judg- 
ment for  costs.  It  did  not,  however,  demand  an  adjudication  between 
it  and  the  bankrupt  as  to  the  amount  due  and  owing  to  it  from  him  un- 
der the  assignments,  and  therefore  that  was  not  in  issue,  excepting  to 
the  extent  necessary  to  decide  which  of  them  was  entitled  to  the  bal- 
ance paid  into  court  by  Charles  Meads  &  Co.  The  court  found  that 
the  amount  paid  into  court  by  Charles  Meads  &  Co.  as  aforesaid  was 
the  amount  due  and  owing  from  them  to  the  bankrupt  under  the  con- 
tract between  them,  and  decreed  that  the  Capital  Company  have  judg- 
ment therefor,  together  with  any  accrued  interest  thereon,  less  the  fees 
of  the  chamberlain,  and  that  it  recover  costs  of  the  trustee  in  bankruptcy. 
At  the  time  of  the  execution  of  these  assignments  the  bankrupt  made 
and  delivered  to  the  Capital  Company  his  two  promissory  notes,  paya- 
ble to  its  order,  one  for  $9,000  and  one  for  $1,000,  in  renewal  of  an 
outstanding  note  for  advances  made  by  the  Capital  Company  and  for 
advances  made  which  were  not  represented  by  a  note  and  for  advances 
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to  be  made  thereafter.  The  assignments  were  intended  as  security 
for  these  notes  and  for  moneys  to  be  thereafter  advanced  by  the  Ca^M- 
tal  CcMnpany  to  the  bankrupt  The  undisputed  evidence  is  that  after 
the  assignments  were  made  the  Capital  Company  advanced  to  the 
bankrupt  on  the  strength  and  security  thereof  the  sum  of  $3,537.42, 
and  received  on  account  of  collections  under  the  assignments  the  sum 
of  $1,376.99,  leaving  the  amount  of  $8,160.43  advanced  by  the  Capital 
Company  on  the  strength  and  security  of  these  assignments  after  they 
were  made,  which  had  not  been  repaid  at  the  time  of  the  trial  of  the 
issues. 

The  trustee  attacks  the  validity  of  the  assignments  as  security  for  the 
notes  and  claims  that  the  notes  were  usurious  and  void.  Considera- 
ble evidence  was  taken  upon  this  subject,  and  the  court  reached  the  de- 
termination that  neither  the  notes  nor  any  part  of  the  consideration 
was  tainted  with  usury,  and  in  effect  took  an  accounting  between  the 
Capital  Company  and  the  bankrupt,  and  found  that  the  bankrupt  owed 
the  Capital  Company  on  the  1st  day  of  May,  1906,  the  sum  of  $11,000 
"and  upwards,  besides  interest,"  and  that  tiiere  was  due  and  owing  to 
the  Capital  Company,  upon  advances  made  to  the  bankrupt  on  the 
security  of  the  assigned  property,  the  sum  of  $11,315.86  and  interest 
thereon  from  the  9th  day  of  May,  1906.  Inasmudi  as  the  undisputed 
evidence  showed  that  the  Capital  Company  advanced  under  the  as- 
signments more  than  the  amount  owing  to  the  bankrupt  under  his 
contract  with  Charles  Meads  &  Co.  and  recoverable  in  this  action,  for 
which,  in  any  event,  the  assignments  would  be  valid,  it  was  unneces- 
sary to  the  determination  of  the  issues  to  take  an  accounting  between 
the  parties  or  to  decide  the  questions  raised  with  respect  to  the  validity 
of  the  assignments  so  far  as  they  related  to  the  notes  and  other  past 
indebtedness.  It  was  sufficient  for  a  decision  of  the  issues  in  this  ac- 
tion to  determine  that  the  Capital  Company,  on  account  of  advances 
made  to  the  bankrupt  under  the  assignments,  was  entitled  to  the  bal- 
ance due  under  the  contract,  and  the  other  questions  might  well  have 
been  left  to  be  determined  when  necessarily  presented  for  adjudication. 
Since,  in  any  view  of  the  case,  however,  the  Capital  Company  was 
entitled  to  the  balance  owing  on  the  contract  between  the  bankrupt 
and  Charles  Meads  &  Co.,  there  is  no  authority  for  reversing  the  judg- 
ment on  account  of  an  unnecessary  finding.  These  unnecessary  find- 
ings were  unnecessarily  reiterated  in  the  judgment  We  are  of  opinion 
that  the  judgment  should  be  modified  by  striking  them  therefrom,  and 
then,  doubtless,  under  the  rule  that  findings  which  do  not  necessarily 
enter  into  the  judgment  are  not  res  adjudicata  between  the  parties,  the 
judgment  will  not  be  res  adjudicata  upon  those  issues.  Springer  v. 
Bien  et  al,  128  N.  Y.  99,  27  N.  E.  1076 ;  Lance  v.  Shaughnessy,  86 
Hun,  411,  33  N.  Y.  Supp.  515,  affirmed  153  N.  Y.  653,  47  N.  E.  1008; 
Rudd  V.  Cornell,  171  N.  Y.  114r-129,  63  N.  E.  823;  Thorn  ▼.  Breteuil, 
86  App.  Div.  405^28,  83  N.  Y.  Supp.  849. 

Judgment  is  therefore  modified  by  striking  from  paragraph  No.  4 
thereof  the  words  "which  are  hereby  fixed  and  adjudg«l  to  be  the 
sum  of  $11,315.86  and  interest  from  May  9,  1906,"  and,  as  modified, 
affirmed,  without  costs  of  the  appeal  to  either  party.    All  concur. 
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PEOPLE  V.  QUINN. 
(Supreme  Court,  Appellate  Division,  Second  Departmoit    January  10,  1906.) 

ChuuNAi.  Law— E}viDENO]&— Declarations  of  Aocouflioeb. 

On  trial  of  defendant  and  another  for  a  burglary,  evidence  that  after 
the  burglary,  and  In  defendant's  absence,  the  accomplice  stated  to  a  police 
ofllcer,  while  being  taken  to  the  police  station  under  arrest,  that  de- 
fendant participated  in  the  crime,  was  inadmissible,  being  a  mere  narra- 
tive made  after  the  act  to  be  proved  by  It. 

[Ed.  Not& — For  cases  In  point,  see  Cent.  Dig.  vol.  14,  Criminal  Law,  {{ 
950,  1001.] 

Appeal  from  Kings  Courfty  Court 

Martin  Quinn  was  convicted  of  burglary,  and  he  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Martin  T.  Manton,  for  appellant. 
Peter  P.  Smith,  for  respondents. 

JENKS,  J.  The  defendant  appellant  and  Savage  were  indicted  for 
burglary.  It  appears  from  the  record  that  Savage  had  pleaded  guilty. 
At  the  trial  of  the  appellant  a  witness  for  the  people,  Officer  Langdon, 
who  had  arrested  Savage  in  the  house  burglarized,  was  permitted,  over 
objection  and  exception,  to  testify  that  Savage,  in  the  absence  of  the 
defendant,  told  the  witness  that  the  defendant  took  part  in  the  crime. 
This  confession,  or  at  least  the  important  part  thereof,  was  made  by 
Savage  after  his  arrest,  and  when  he  was  on  his  way  to  the  police 
station  house  in  the  custody  of  Langdon.  I  think  that  this  ruling  was 
reversible  error.  When  the  confession  (or  its  important  part)  in- 
criminating the  defendant  was  made,  the  burglary  had  ended.  People 
V.  Huter,  184  N.  Y.  237,  77  N.  E.  6.  The  rule  is  declared  in  Green- 
leaf  on  Evidence  (volume  1  [15th  Ed.]  §  233),  where,  after  discussion, 
the  author  says: 

"In  fine,  the  declarations  of  a  conspirator  or  accomplice  are  receivable 
against  his  fellows  only  when  they  are  either  in  themselves  acts,  or  accom- 
pany and  explain  acts,  for  which  the  others  are  responsible,  but  not  when 
they  are  in  the  nature  of  narratives,  descriptions,  or  subsequent  confessions." 

See,  also,  Commonwealth  v.  Thompson,  99  Mass.  444 ;  State  v.  Stair, 
87  Mo.  268,  66  Am.  Rep.  449,  dting  State  v.  Duncan,  64  Mo.  266 ; 
Abbott's  Trial  Brief,  Criminal  Cases,  p.  314. 

The  judgment  of  conviction  is  reversed,  and  a  new  trial  is  ordered. 
All  concur. 


PEOPLE  ez  rel.  QERACI  v.  ITALIAN  ASS'N  ST.  BARTHOLOMEW 
EOLIANA  op  mutual  aid  of  NEW  YORK. 

(Supreme  Ckmrt,  Appellate  Division,  First  Department    January  10,  1008.) 

MANDAvna— PBOCEEninoB— Hkabino— JmiT  Tbiai/— Makiko  Fikal  Obdxb. 
Under  the  express  provisions  of  Code  Civ.  Proc.  Sg  2082,  2083,  after  is- 
sue of  fact  is  joined  on  the  issuance  of  an  alternative  writ  of  mandamus, 
the  proceedings  are  the  same  as  in  an  action,  except  as  otherwise  provid- 
ed, and  such  issue  must  be  tried  by  a  jury  as  If  it  were  an  Issue  Joined 
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In  an  action,  nnlesB  a  Jury  trial  Is  waived  or  a  reference  directed  1^  con- 
sent of  parties.  Section  2084  provides  that  at  the  conclurion  of  the  trliL 
where  the  writ  was  granted  at  Special  Term,  the  verdict,  report,  or  de- 
cision must  be  returned  to,  and  the  final  order  therenpon  mnst  be  made 
by,  the  Special  Term.  Held,  that  where  the  writ  was  granted  at  Special 
Term  and  Issues  of  fact  were  raised  by  the  return.  It  was  error  for  tlie 
Judge  at  Trial  Term,  after  hearing  the  proof,  to  make  a  final  order  di>- 
misslng  the  proceeding  on  the  merits,  without  submitting  any  question  to 
the  Jury  (»r  directing  a  verdict. 

[JlJi.  Note. — For  cases  in  point,  see  Cent.  Dig.  toL  33,  Mandamns,  I 
880.] 

Appeal  from  Special  Term. 

Mandamus  by  the  people,  on  the  relation  df  Domenico  Gerad,  against 
the  Italian  Association  St  Bartholomew  Eoliana  of  Mutual  Aid  of 
New  York.  From  an  order  dismissing  an  alternative  writ,  and  an 
order  denying  a  new  trial,  relator  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
HOUGHTON,  SCOTT,  and  LAMBERT,  JJ. 

Guiseppe  L.  Maggio,  for  appellant. 

James  E.  Brande,  for  respondent 

McLaughlin,  J.  The  relator  was  a  member  of  the  defendant 
society.  Under  proceedings  taken  by  the  society  he  was  expelled  for 
alleged  failure  to  comply  with  the  by-laws  in  respect  to  the  payment  of 
dues  and  feigning  illness  so  as  to  obtain  a  sick  benefit. '  He  applied  to 
and  obtained  from  the  court  at  Special  Term  an  alternative  writ  o* 
mandamus  for  his  reinstatement.  The  return  of  the  society  put  in 
issue  the  material  allegations  of  the  papers  upon  which  the  writ  was 
granted.  The  issue  thus  raised  subsequently  came  on  for  a  hearing 
at  a  Trial  Term  of  this  court,  and  after  hearing  the  proof  of  the  re- 
spective parties  the  learned  justice  sitting  at  Trial  Term  dismissed  tiie 
proceedings  on  the  merits,  from  which,  and  also  from  an  order  denying 
a  motion  for  a  new  trial,  the  relator  has  appealed. 

The  conclusion  at  which  I  have  arrived  renders  it  unnecessary  to 
pass  upon  the  merits  of  the  relator's  claim,  because  the  practice  adopted 
necessitates  a  new  trial.  The  trial  court  should  have  submitted  the 
case  to  the  jury  with  appropriate  instructions,  or  if,  in  his  opinion,  there 
was  nothing  to  submit  to  them,  then  he  should  have  directed  a  verdict. 
People  ex  rel.  Gleason  v.  Scannell,  172  N.  Y,  316,  65  N.  E.  165 ;  People 
ex  rel.  Bean  v.  Clausen,  74  App.  Div.  217,  77  N.  Y.  Supp.  521.  When 
an  issue  of  fact  has  been  joined  on  the  issuance  of  an  alternative  writ 
of  mandamus,  the  proceedings  thereafter  are  the  same  as  in  an  action, 
except  as  otherwise  provided  by  law  (section  2082,  Code  Civ.  Proc); 
and  such  issue  must  be  tried  by  a  jury  as  if  it  were  an  issue  joined  in 
an  action,  unless  a  jury  trial  is  waived  or  a  reference  directed  by  con- 
sent of  the  parties.  Id.  §  2083.  At  the  conclusion  of  the  trial  the 
verdict,  report,  or  decision  must  be  returned  to,  and  the  final  order 
thereupon  must  be  made  by,  the  Appellate  Division  or  the  Special  Term, 
as  the  case  requires.  Id.  §  2084 ;  People  ex  rel.  Ryan  v.  Bingham,  114 
App.  Div.  170,  99  N.  Y.  Supp.  593.  Here  the  learned  trial  justice  at 
the  conclusion  of  the  trial  did  not  submit  any  question  to  the  jury,  nor 


Digitized  by 


Google 


Sup.  Ct)  Pt:OPLB  V.  WARDEN  OP  CITY  FBISON.  1103 

did  he  direct  a  verdict,  but  instead  made  a  final  order  dismissing  the 
proceeding.  This  he  had  no  right  to  do.  People  ex  rel.  Bean  v.  Clau- 
sen, supra.  The  final  order  could  only  be  made  by  the  Special  Term, 
after  the  verdict  of  the  jury  had  been  returned  to  it. 

The  order  appealed  from,  therefore,  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  event    All  concur. 


PEOPLE  ex  rel.  WItSON  v.  WARDBSN  OP  CITY  PRISON  OP  CITY  OP 

NEW  TOBK. 

(Supreme  Court,  Appellate  Division,  Plrst  Department    January  10,  1906.) 

1.  Abbest— GBim-NAi,  Chabgb— NECKSsrrr  of  Wabbant. 

One  charged  wltb  larceny  from  the  person,  which  is  a  felony,  may  be 
lawfully  arrested,  either  with  or  without  a  warrant 
[Ed.  Note. — Per  cases  in  point  see  Cent  Dig.  vol.  4,  Arrest  f  144.] 

2.  CannRAi,  Law— CoiaaTrana  MAeissHATB-nJxnasDionoR. 

Code  Cr.  Proc.  (  188,  provides  that  when  a  defendant  is  brought  before 
a  magistrate,  on  an  arrest  either  with  or  without  warrant  on  a  charge 
of  having  committed  a  crime,  the  magistrate  must  immediately  Inform 
blm  of  the  charge  and  of  his  right  to  the  aid  of  counsel,  etc.  Held,  that 
where  relator  was  brought  before  a  magistrate  charged  with  a  felony,  and 
raised  no  question  as  to  her  arrest  the  magistrate  had  Jurisdiction  to 
examine  the  charge. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  14,  Criminal  Law, 
S§  468^173.] 

3.  SAMi— COICPI.AIMT. 

A  complaint  alleging  that  the  complaining  witness  was  attacked  on  a 
public  street  within  the  territorial  jurisdiction  of  the  magistrate  by  relat- 
or and  another  woman,  and  that  relator  took  from  Ms  pocket  and  car- 
ried away  a  pocketbook,  of  the  value  of  $2,  containing  checks,  papers,  and 
cards,  was  suiBcient  to  give  the  magistrate  Jurisdiction  to  bold  relator. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  14,  Criminal  Law, 
{J  420-430.] 

4.  Same— Obdeb  Prxmo  Bail— Misuse  of  Pronoun  "He." 

That  a  magistrate,  in  an  order  fixing  ball,  in  two  Instances  used  the 
pronoun  "he"  for  the  pronoun  "she,"  did  not  affect  the  magistrate's  Ju- 
risdiction previously  exercised  in  deciding  that  the  evidence  was  suificient 
to  satisfy  bim  that  a  crime  had  been  committed  and  that  there  was  suflS- 
dent  cause  to  believe  that  defendants  bad  committed  It,  and  to  issue  a 
commitment  tbereon. 

[Ed.  Note. — ^For  other  deflnltl<»ui,  see  Words  and  Phrases,  vol.  4,  p. 
8224.] 

Appeal  from  Special  Term. 

Habeas  corpus  by  the  people,  on  the  relation  of  May  Wilson,  against 
the  warden  of  the  city  prison  of  the  city  of  New  York.  From  an  or- 
der sustaining  the  writ  and  discharging  relator  from  custody,  the  people 
appeal.     Reversed,  and  writ  dismissed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Robert  S.  Johnstone,  Deputy  Asst.  Dist.  Atty.,  for  the  People. 

LAUGHLIN,  J.  The  warden  of  the  city  prison  held  the  relator 
under  a  commitment  duly  issued  by  one  of  the  city  magistrates  in  due 
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form,  charging  her,  upon  the  oath  of  one  Walter  B.  Hatdi,  with  having 
committed  the  crime  of  larceny  from  the  person,  which  is  grand  larceny 
and  a  felony ;  and  he  was  commanded  by  the  commitment  to  hold  her 
to  answer  to  the  Court  of  General  Sessions.  The  commitment  was 
annexed  to  the  return.  The  relator  then  traversed  the  return  by  pre- 
senting the  record  of  the  proceedings  before  the  city  magistrate.  This 
record  does  not  show  how  the  relator  came  to  be  taken  before  the 
magistrate;  but  that  is  immaterial,  for  she  might  have  been  lawfully 
arrested  either  with  or  without  a  warrant,  and  as  she  was  before  the 
magistrate  and  raised  no  question  with  respect  to  her  arrest  he  had 
jurisdiction  to  examine  the  charge.  Code  Cfr.  Proc.  §§  168,  177,  188; 
People  ex  rel.  Farley  v.  Crane,  94  App.  Div.  397,  88  N.  Y.  Supp.  343. 

The  record  shows  that  the  complaining  witness  made  a  deposition 
in  due  form  before  the  magistrate,  on  the  day  on  which  the  relator 
was  arraigned,  specifically  charging  that  the  relator,  in  the  nighttime, 
upon  a  public  street  in  the  borough  of  Manhattan,  New  York,  felcmious- 
ly  took  his  pocketbook  from  the  left-hand  hip  pocket  of  his  trousers 
and  carried  the  same  away,  and  that  the  pocketbook  was  of  the  value 
of  $2,  and  contained  checks,  papers,  and  cards.  The  record  also  shows 
that  the  relator  was  duly  examined  before  the  magistrate  on  this  charge, 
and  duly  informed  that  she  was  at  liberty  to  waive  making  a  statement, 
and  that  she  voluntarily  submitted  to  an  examination,  and  gave  her 
name,  age,  place  of  birth,  residence,  and  business,  and  that  in  answer 
to  the  question,  "Give  any  explanation  you  may  think  proper  of  the 
circumstances  appearing  in  the  testimony  against  you,  and  state  any 
facts  which  you  think  will  tend  to  your  exculpation,"  she  said  only, 
"I  am  not  guilty."  The  deposition  of  the  complaining  witness  clearly 
gave  the  magistrate  jurisdiction  to  hold  the  relator;  for  it  showed 
that  he  was  attacked  on  a  public  street  within  the.  territorial  jurisdic- 
tion of  the  magistrate  by  the  relator  and  another  woman,  and  that  the 
relator  took  from  his  pocket  the  pocketbook  and  carried  it  away. 

It  is  difficult  to  understand  upon  what  theory  the  writ  of  habeas 
corpus  was  sustained,  unless  it  be  that  it  did  not  appear  how  the  relator 
came  to  be  before  the  magistrate,  which,  as  has  been  seen,  was  not 
required,  or  upon  the  technical  ground  that  in  the  record  of  the  pro- 
ceedings before  the  magistrate,  after  the  recital  that  it  appeared  to 
the  magistrate  by  the  depositions  that  the  crime  had  been  committed 
and  that  there  was  reasonable  cause  to  believe  both  defendants  guilty 
thereof,  in  the  order  fixing  the  amount  of  bail  in  two-  instances  the 
pronoun  "he,"  instead  of  the  pronoun  "she,"  is  used.  This  manifestly 
did  not  affect  the  jurisdiction  of  the  magistrate,  which  had  been  duly 
exercised  in  previously  deciding  that  the  evidence  was  sufficient  to 
satisfy  him  that  the  crime  had  been  committed  and  that  there  was  suf- 
ficient' cause  to  believe  that  the  defendants  had  committed  it,  and  to 
issue  the  copimitment  thereon.  We  are  of  opinion,  therefore,  that  the 
magistrate  had  jurisdiction,  and  that  the  deposition  of  the  complaining 
witness  was  sufficient  to  warrant  him  in  holding  the  relator  to  answer 
for  the  crime  and  to  issue  the  commitment  to  that  end. 

Judges  and  courts  are  required,  through  the  instrumentality  of  the 
writ  of  habeas  corpus,  to  discharge  from  custody  any  person  held  with- 
out due  process  of  law ;  but  great  care  should  be  exercised  in  discharg- 
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tag  this  duty,  to  the  end  that  those  who  are  in  custody  by  due  process 
of  law  shall  not  be  discharged,  and  thus  enabled  to  escape  the  punish- 
ment which  the  law  has  prescribed  for  the  crime  with  whidx  they  are 
duly  charged.  There  has  been  no  appearance  for  the  relator  on  the 
appeal,  and  it  may  now  be  difficult  or  impossible  to  apprehend  her 
ag^n. 

It  therefore  follows  that  the  order  should  be  reversed,  and  the  writ 
of  habeas  corpus  should  be  dismissed.    All  concur. 


In  re  WILLIAMS. 
(Supreme  Court,  Special  Term,  Niagara  County.    January  13,  1908.) 

1.  Mandamus— JuBisDicTioM— Scope  of  Inquibt— Right  to  Recooritjon  ab 

Elected  Offices. 

Though  the  title  to  an  office  cannot  be  tried  by  mRndamus  proceedings, 
If  the  facts  are  undisputed  which  determine  the  right  of  a  person  to  a  cer- 
tificate of  election  or  to  recognition  as  the  duly  elected  officer,  mandamus 
will  He  to  c<Hnpel  the  giving  of  the  certificate  or  due  recognition  of  the 
election. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  33,  Mandamus,  $f 
161-169.] 

2.  Belioious  Societies— Elections  —  Qualifications  of  Voters  —  Dbtebui- 

HATiON— Statutoby  Pbovisions. 

Under  Religious  Corporations  Law,  Laws  1S95,  p.  494,  c.  728,  f  SS,  pro- 
yidlug  that  the  presiding  officer  of  election  meetings  of  the  Protestant 
Episcopal  Church  shall  be  the  rector  thereof,  and  that  he  shall  be  the 
judge  of  the  qualifications  of  the  voters,  receive  the  votes  cast,  declare 
the  result,  etc.,  a  rector,  who  as  presiding  officer  of  a  parish  election  meet- 
ing receives  the  ballot  of  a  person  as  an  elector,  exercises  his  I^al  func- 
tion of  judging  of  the  qualifications  of  such  person  to  vote;  and  hence, 
where  a  rector  permits  one  who  is  a  candidate  for  warden  to  vote  at  such 
a  meeting,  he  cannot  subsequently  declare  the  candidate  not  a  qualified 
voter,  and  therefore  not  entitled  to  the  office  to  which  he  is  elected. 

3.  MaNDAKUB— SUBJF/CTS    OF   RELIEF— RELIGIOUS    COBPOBATIONS— ELECTION    OF 

Chubch  Wabden— Recognition  of  Result. 

The  rector  of  a  Protestant  Episcopal  Church  parish,  presiding  at  an 
election  meeting  of  the  parish,  received  the  ballots  of  W.  and  others.  W. 
received  a  majority  of  the  votes  cast  for  warden,  and  the  result  was  read. 
Objection  was  made  to  the  qualification  of  some  of  the  voters.  The  rector 
announced  that  the  protest  was  well  taken,  and  he  could  not  then  declare 
who  was  elected ;  but  he  subsequently  decided  that  W.  was  not  a  qualified 
voter,  and  hence  not  eligible  for  election  to  the  office  In  question,  and 
refused  to  recognize  W.  as  such.  Held,  that  mandamus  will  lie  to  compel 
the  recognition  of  W.  as  warden. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  33,  Mandamus,  §S 
161-169.] 

Application  by  William  A.  Williams  for  writ  of  mandamus  to  com- 
pel the  rector  of  Grace  Church  parish  of  the  Protestant  Episcopal 
Church  of  the  diocese  of  Western  New  York  and  others  to  recognize 
him  as  warden  in  parish  meetings.    Peremptory  writ  granted. 

Millar  &  Moyer,  for  the  motion. 

Bissell  &  Riley,  opposed. 

BROWN,  J.  At  an  annual  election  of  the  Grace  Church  parish 
of  the  Protestant  Episcopal  Church  of  the  diocese  of  Western  New 
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York,  held  at  the  parish  church  in  Lockport,  N.  Y.,  on  December  2, 
1907,  for  the  election  of  one  church  warden  for  two  years,  one  vestry- 
man for  one  year,  and  three  vestrymen  for  three  years,  there  were 
present  and  voting  88  persons.  The  rector,  as  the  presiding  officer, 
appointed  two  tellers,  and  the  polls  were  declared  open  at  12  o'dodc 
noon.  The  provisions  of  the  statute  specifying  qualifications  of  voters 
were  read,  and  the  election  proceeded  by  ballot. 

By  provision  of  statute  (Religious  Corporations  Law,  Laws  1895, 
p.  494,  c.  723,  §  33)  the  rector  is  made  the  judge  of  the  qualifications 
of  the  voters,  shall  receive  the  votes  cast,  and  shall  declare  the  result 
of  the  votes  cast  at  such  election.  At  such  election  William  A.  Wil- 
liams voted  as  an  elector,  his  vote  being  unchallenged,  and  the  same 
was  received  by  the  rector.  After  the  polls  were  closed  and  the  bal- 
lots were  canvassed  by  the  tellers,  a  protest  was  made  against  the  elec- 
tion as  illegal,  for  the  reason  that  many  persons  who  had  voted  did 
not  have  the  statutory  qualification.  The  rector  stated  that  the  protest 
was  well  taken,  and  that  it  was  not  possible  for  him  to  declare  who 
was  elected  until  he  had  further  investigated  the  matter  and  the  law 
bearing  on  the  same.  The  vote  for  warden  as  canvassed  and  pre- 
sented by  the  tellers  to  the  rector  was  as  follows:  For  Warden: 
William  A.  Williams,  62 ;  John  T.  Darrison,  32 ;  scattering,  4 — which 
result  of  the  votes  cast  at  such  election  was  read  by  the  rector  to  the 
persons  present. 

It  is  made  the  duty  of  the  rector  to  enter  the  proceedings  of  such 
meeting  in  the  book  of  the  minutes  of  the  vestry  and  sign  the  same. 
The  rector  was  unable  to  obtain  this  book  until  about  the  15th  day  of 
December,  1907,  and  on  December  11,  1907,  he  made  a  record  of 
such  proceedings  of  the  meeting  substantially  embodying  all  the  above 
facts.  On  December  13,  1907,  the  rector  made  another  record  of  the 
above  facts,  substantially  as  the  one  of  December  11, 1907,  adding  there- 
to, after  the  item  of  result  of  votes  cast,  a  statement  to  the  effect  that 
he  as  presiding  officer  had  made  an  examination  of  the  list  of  voters 
to  ascertain  the  validity  of  the  protests,  and  found  that  many  were 
disqualified  as  voters,  and,  pursuant  to  the  law  providing  that  church 
wardens  shall  be  elected  from  persons  qualified  to  vote,  the  said  Wil- 
liam A.  Williams,  not  being  qualified  as  a  voter,  was  not  eligible  for 
election  as  a  warden,  and  therefore  declared  that  William  A,  WilUams 
was  not  elected ;  that,  John  T.  Darrison  being  eligible  as  warden,  the 
rector  declared  said  mrrison  elected  as  warden  for  a  term  of  two 
years,  which  statement  and  record  was  signed  by  the  rector,  and  on 
or  about  December  15,  1907,  the  record  of  December  11,  1907,  and 
the  one  of  December  13,  1907,  were  entered  in  the  book  of  the  minutes . 
of  the  vestry,  since  which  date  the  said  rector  has  refused  to  recognize 
the  said  William  A.  Williams  as  a  warden  of  such  parish  in  any  man- 
ner. It  is  conceded  that  William  A.  Williams  has  been  a  warden  of 
such  church  and  parish  for  upwards  of  ten  years  last  past,  is  a  com- 
municant of  the  church,  and  has  been  a  regular  attendant  upon  church 
services  and  a  regular  contributor  to  the  parish  funds  for  many  years 
up  to  March,  1907. ,  There  is  no  dispute  as  to  any  of  the  foregoing 
facts.  While  it  is  true  that  the  title  to  an  office  cannot  be  tried  and 
ascertained  by  mandamus  proceedings,  yet,  if  the  facts  are  undisputed 
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which  detetmine  the  right  of  a  person  to  be  gfiven  a  certificate  of  elec- 
tion or  to  be  recc^[nized  as  the  duly  elected  officer,  mandamus  pro- 
ceedings are  proper  to  compel  the  giving  of  such  certificate  or  due 
recognition  of  such  election. 

When  the  rector,  as  presiding  officer  of  the  parish  meeting,  received 
the  ballot  of  William  A.  Williams  as  an  elector,  such  presiding  officer 
necessarily  exercised  his  legal  function  of  judging  of  the  qualification 
of  Mr.  Williams  to  vote.  It  was  a  legal  decision  that  Mr.  Williams 
possessed  all  the  statutory  qualifications  to  vote,  and  that  he  was  a 
legal  voter.  That  decision  was  made  on  December  2,  1907.  It  there- 
fore clearly  appeared  that  on  that  day,  in  that  meeting,  he  was  duly 
qualified  to  be  voted  for  by  any  duly  qualified  elector  for  the  office  <rf 
church  warden.  No  question  was  raised  of  the  qualification  of  any 
elector  at  the  time  his  vote  was  offered  and  received.  The  acceptance 
by  the  rector  of  the  ballots  cast  at  that  election  was  a  judicial  deter- 
mination by  such  rector  as  presiding  officer  at  that  time  that  the  per- 
sons whose  votes  were  actually  cast  and  received  ^  him  were  each  a 
duly  qualified  voter.  Such  decision  was  final.  The  right  to  make 
sudi  decision  having  thus  been  exercised,  and  the  vote  received  and 
cast,  the  power  of  such  presiding  officer  to  decide  again,  at  a  later  day, 
10  days  after  such  election,  that  such  voter  was  not  qualified  to  vote, 
did  not  exist,  and  the  alleged 'declaration  or  determination  of  the  18th 
of  December,  1907,  that  William  A.  Williams  was  not  eligible  to  be 
voted  for  as  warden  was  a  nullity.  The  rector,  as  presiding  officer, 
in  compliance  with  statute,  having  declared  or  read  the  result  of  the 
votes  cast  at  such  election  as  being  62  for  William  A.  Williams,  32  for 
John  T.  Darrison,  and  4  scattering,  his  power  to  declare  again,  10 
days  after  such  election,  that  William  A.  Williams  was  not  elected, 
and  that  John  T.  Darrison  was  elected,  warden,  did  not  exist. 

It  clearly  appearing  that  the  qualification  of  William  A.  Williams 
had  been  duly  and  legally  determined  by  the  constituted  church  and 
legal  authority  to  be  such  as  to  legally  qualify  him  to  vote  at  such 
election,  he  being  thus  qualified  to  be  elected  as  warden,  and  he  having 
been  duly  elected  as  such  warden,  it  is  the  duty  of  the  rector  and 
church  authorities  to  recognize  him  as  such  warden  in  all  parish  meet- 
ings, and,  the  rector  refusing  and  declining  so  to  do,  a  peremptory  writ 
of  mandamus  will  issue. 


SCHRIKB  T.  SHAFFER. 
(Supreme  Cknirt,  Appellate  DlTlalon,  Second  DeiHiTtment    January  10,  190&) 

1.  TBESPASS— DAUAaES— TBEBL,K    DAMAaES. 

One  breaking  the  lock  of  a  building  and  removing  goods  placed  therein 
by  another,  who,  though  present,  offered  no  resistance,  Ib  not  liable  for 
treble  damages,  under  Code  CIt.  Proc.  |  1668,  authorizing  treble  dam- 
ages for  disselaln  in  a  forcible  manner. 

[Ed.  Note. — ^For  cases  In  point,  see  Gent  Dig.  vol.  46,  Trespass,  |  146.] 

2,  Same— Febsor  XiIabi.e. 

The  true  owner  Is  not  answerable  in  damages  ft>r  dispossessing  a  tres- 
passer having  no  title.  -  .  ' 
'  -IXd.  Not«,— ^For  cases  In  point,  see  Cent.  Dig;  vol  46^  Trespassi  |.d.] 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  EHstricL 
Action  by  Herman  Schrier  against  Fanny  ShafiEer.     From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed,  and  complaint  dis- 
missed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Isaac  Miller,  for  appellant. 
Paul  A.  Katske,  for  respondent. 

WOODWARD,  J.  This  is  an  action  to  recover  damages  for  an 
alleged  trespass  to  real  property  owned  by  the  defendant  and  occupied 
by  tfie  plaintiff  for  the  storage  of  paper.    The  complaint  reads : 

"Damages  by  reason  of  unlawful  oitiy  on  plaintiff's  premises  destroying 
hlB  property." 

The  answer  was  a  general  denial.  The  plaintiff  proved  no  right 
or  title  to  the  premises,  a  cellar,  into  which  he  had  moved  a  stock  of 
paper  on  October  14th,  claiming  to  have  rented  the  cellar  from  the 
tenant  of  the  store  above.  About  a  week  later  he  was  told  by  the  own- 
er of  the  cellar,  the  defendant,  to  move  his  goods  out,  and  upon  his 
refusal  to  do  so  until  the  1st  of  the  following  nKxith  the  defendant 
broke  the  lock  of  the  cellar  and  in  the  presence  of  the  plaintiff,  who 
offered  no  resistance,  removed  the  goods  to  the  sidewalk,  whence  after 
about  an.  hour  they  were  returned  to  the  cellar  by  the  defendant  upon 
the  unsought  advice  of  the  local  police  oiHcer.  The  case  was  tried 
without  a  jury,  and  the  justice  found  that  the  plaintiff  was  entitled  to 
treble  damages  under  section  1669  of  the  Code  of  Civil  Procedure. 

That  section  relates  to  disseisin  "in  a  forcible  manner,"  but  the  rec- 
ord contains  no  evidence  whatever  of  personal  violence  or  riotous  entry. 
The  cmly  force  used  was  in  the  breaking  of  the  lock,  and  in  McDougall 
v.  Sitcher,  1  Johns.  43,  where  the  defendant  broke  the  lock  of  the 
premises  in  quo  and  removed  goods  left  within  by  the  plaintiff,  Living- 
ston, J.,  writing  for  the  court,  says  (page  44) : 

"The  goods  wbich  were  left  conld  not  prevent  tbe  entry  being  peaceable. 
They  were  Incapable  of  resistance,  and  tberefore  no  breach  of  peace  could  oi- 
sue." 

Willard  v.  Warren,  17  Wend.  257,  was  an  action  under  the  statute 
to  recover  treble  damages  for  the  forcible  disseisin  from  lands.  Cowen, 
J.,  proceeds  at  great  length  in  defining  forcible  entry,  saying  in  part: 

"TOe  result  seems  to  be  tliat  there  must  be  sometiUng  of  personal  violence; 
or  a  tendency  to  or  threat  of  personal  violence,  unless  tbe  entry  or  detainer 
be  riotous.  In  all  cases  there  must  be  something  beyond  a  mere  trec^iaas 
upon  tbe  property." 

In  the  case  at  bar  the  defendant  was  not  even  a  trespasser.  Indeed, 
the  case  is  remarkable,  in  that  the  trespasser  himself  brings  the  action, 
for  the  general  rule  is  that  the  true  owner  cannot  be  made  answerable 
in  damages  for  dispossessing  a  trespasser  divested  of  all  title.  Hyatt 
V.  Wood,  4  Johns.  157,  4  Am.  Dec.  258. 

The  refusal  of  the  justice  to  dismiss  the  oonq>laint  was  error,  for 
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whidi  the  judgment  should  be  reversed,  with  costs,  aad  the  complaint 
dismissed,  with  costs.  All  concur,  except  HIRSCHBERG,  P.  J.,  not 
voting. 


ROBINSON  v.  THOMAS  et  al. 
(Supreme  Conrt,  Appellate  Division,  First  Dq;>artmeiit    January  10,  1008.) 

1.  Abatement  and  Revival— PBOOEEDinas  Befoke  REVivAir-VAUUiTT. 

Where  an  action  has  abated  by  the  death  of  plaintiff,  no  order  can  be 
entered,  ex  parte  or  otherwise,  until  the  action  hag  been  revived. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  1,  Abatement  and 
Revival,  IS  864-367.] 

2.  Saice. 

Where  an  order  reviving  an  action  which  abated  by  the  death  of  plain- 
tiff, and  snbstltatlng  one  attorney  for  plaintiff  in  place  of  another,  was 
Irregular  because  entered  ex  imrte,  the  court,  on  motion  of  defendant  to 
vacate  the  order,  could  not,  on  vacating  It  so  far  as  it  revived  the  action, 
refuse  to  vacate  It  so  far  as  it  substituted  attorneys. 

8.  Apfeai/— Abatekert  of  Action— Rxvivai,—Nbok8sitt. 

Where  an  action  abated  by  the  death  of  plaintlfl,  no  appeal  could  be 
taken  or  proeecnted  until  the  action  was  revived. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  voL  2,  Appeal  and  Brror, 
U  1851-186&] 

Appeal  from  Special  Term. 

Action  by  Charles  K.  Robinson  against  Edward  R.  Thomas  and 
others.  From  so  much  of  an  order  as  refused  to  vacate  an  ex  parte 
order  substituting  Charles  S.  Taber  as  attorney  for  plaintiff  in  place 
of  Russell  &  Winslow,  defendants  appeal.    Dismissed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
I.1N,  CLARKE,  and  SCOTT,  JJ. 

Richard  A.  Irving,  for  appellants. 
Charles  S.  Taber,  for  respondent 

INGRAHAM,  J.  The  record  fails  to  show  the  oibject  of  this  ac- 
tion. There  is  an  allegation  that  a  demurrer  was  interposed  to  the 
complaint,  which  would  seem  to  have  been  sustained,  with  permission 
to  the  plaintiff  to  serve  an  amended  complaint ;  the  time  within  which 
it  was  to  be  served  not  having  expired  when  the  sole  plaintiff  died  on 
the  7th  of  October,  1906.  Upon  the  death  of  the  plaintiff  the  action 
abated,  and  no  order  could  have  been  entered,  ex  parte  or  otherwise, 
until  the  action  was  revived.  On  the  86th  day  of  June,  1907,  an  ex 
parte  order  was  entered  reviving  the  action  and  substituting  Charles 
S.  Taber  as  attorney  for  the  plaintiff.  This  order  being  irregular,  it 
having  been  entered  ex  parte,  without  notice  to  the  defendants,  the  de- 
fendants made  a  motion  to  vacate  it,  whereupon  the  court  entered  an 
order  vacating  the  order  so  far  as  it  revived  the  action,  "but  that  said 
order  stand  in  so  far  as  it  substitutes  said  Charles  S.  Taber  as  at- 
torney for  the  plaintiff  in  place  of  Russell  &  Winslow";  and  from 
that  order  this  appeal  is  taken  by  the  defendant 

Whatever  was  the  status  of  tiie  action  before  the  ex  parte  order  re- 
viving it  was  vacated,  as  soon  as  that  order  was  vacated  the  former 
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Status  of  the  action  as  one  which  had  abated  by  the  death  of  the 
plaintiff  was  reinstated,  and  no  order  could  be  entered  and  no  pro- 
ceedings taken  in  the  action  until  it  was  properly  revived  by  the  per- 
sonal representatives  of  the  plaintiff.  It  is  difficult  to  see  upon  what 
principle  Charles  S.  Taber  could  be  substituted  as  attorney  for  the 
plaintiff  in  the  action,  the  plaintiff  being  deceased,  as  upon  no  princi- 
ple that  I  know  of  could  a  deceased  plaintiff  require  an  attorney.  The 
action,  however,  having  abated,  no  motion  could  be  made  in  it,  and  no 
appeal  could  be  taken  or  prosecuted  until  the  action  was  revived. 

This  appeal,  therefore,  was  entirely  nugatory,  and  it  is  therefore  dis- 
missed, without  costs.    All  concur. 


ROBINSON  V.  THOMAS  et  aL 
(Sqprezne  Oonrt,  Appellate  Division,  First  Department    January  10,  10O&) 

1.  Abatkiisnt  and  Rbtitai/— Pboobsdings  fob  Retitai/— ArnoAvns. 

An  order  to  revive  an  action  on  the  death  of  plaintiff  shonld  not  be 
granted  on  the  affidavit  of  an  attorney,  stating  that  be  is  the  attorney  for 
the  execntors  of  the  decedent  without  averring  that  they  authorized  him 
to  make  a  motion  to  revive. 

2.  Bamk. 

Under  Code  Civ.  Proc.  I  757,  providing  that,  on  the  death  of  the  sole 
plaintiff  in  a  cause  of  action  which  survives,  the  court  must  on  motloo 
allow  the  action  to  be  continued  by  his  repreeentative,  etc.,  the  moving 
papers  on  a  motion  to  revive  an  action  on  the  death  of  plaintiff  should 
contain  the  complaint,  or  the  natnre  of  the  action  shonid  be  diown,  so  as 
to  enable  the  court  to  determine  whether  the  cause  of  action  sarvlvea. 
8.  SAini— Aonows  Which  Subvivb. 

An  action  to  compel  defendant  to  account  for  moneys  received  by  him 
for  the  benefit  of  plaintiff,  for  which  defendant  owes  plaintiff  an  accoont- 
Ing,  survives  the  death  of  plaintiff  poidlng  the  actl<m. 

4.  Pabtibs— Detkcts— NoNjontDEB  OF  Pabties  Plaihtiff. 

A  defect  of  parties  plaintiff  can  only  be  cured  by  amending  tbs  som- 
mons  by  joining  the  necessary  parties  as  plaintUts. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  voL  87,  Parties,  H  10^ 
166.] 

5.  Saks— Nor  JOIN  DEB  of  Pabtibs  Defendaht. 

A  defect  of  parties,  resulting  from  omission  of  necessary  parties  defend- 
ant, can  only  be  cured  at  the  instance  of  plaintiff,  without  the  consent  ot 
defendants,  by  serving  a  supplemental  summons,  as  authorized  by  Code 
Civ.  Proc.  I  453. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  87,  Parties,  U  85^ 
160-168.] 

6.  Abaixiient  ahd  Bxvivai.— RevivaIi  of  Aotiors— Pbooebdirob  Aftkb  Re- 

VlVAl. 

Whera  the  original  plaintiff  at  the  time  of  his  death  was  authorized  to 
serve  an  amended  complaint,  which  he  had  not  served,  the  facts  with  re- 
spect thereto  should  be  fully  shown  on  the  motion  to  revive  the  action, 
to  the  end  that  the  court  might  know  In  what  respect'  the  original  plain- 
tiff was  authorized  to  amendy  and  thus  give  bis  represaitatives  a  rea- 
sotnable  time  within  which  to  serve  an  amended  pleading  setting  up  the 
facts  whldi  the  original  plaintiff  was  authorized  to  set  np  by  an  amend- 
ed complaint 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  1.  Abatement  and  Bi»- 
▼Ival,  I  490.] 
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7.  Saxi. 

Under  Code  Civ.  Proc.  H  468,  644,  760,  authorizing  the  bringing  In  of  a 
new  defendant,  permitting  the  filing  of  supplemental  pleadings,  and  re- 
lating to  the  revival  of  actions  on  the  death  of  a  party  thereto,  it  Is  not 
necessary  to  serve  a  supplemental  summons  and  complaint  on  the  re- 
vival of  an  action  after  plaintiff's  death,  unless  a  new  party  defendant  Is 
to  be  brought  In,  since  the  right  of  the  representatives  of  plaintiff  to  con- 
tinue the  action  Is  not  an  Issuable  fact  occurring  after  its  commencement, 
and  that  question  must  be  determined  solely  on  the  motion  to  revive  or  by 
appeal  from  the  ordor  granting  It. 

&  Sakk. 

Where  the  affidavit  on  a  motion  to  revive  an  action  on  the  death  of 
plaintiff  averred  that  during  plaintiff's  lifetime  a  demurrer  had  been  in- 
terposed to  the  complaint,  and  that  the  same  was,  as  affiant  was  Informed, 
sustained  because  of  a  defect  of  parties^  wllli  leave  to  plaintiff  to  serve 
an  amended  complaint,  without  stating  the  source  of  affiant's  Informa- 
tion, an  order  of  revival  with  authority  to  serve  an  amended  complaint 
was  erroneous,  so  far  as  it  granted  leave  to  the  snbstltnted  plaintiffs  to 
serve  an  amended  complaint 

Appeal  from  Special  Term. 

Action  by  Charles  K.  Robinson  against  Edward  R.  Thomas  and  oth- 
ers. From  an  order  granting  a  motion  for  a  reargument  of  the  motion 
to  revive  the  action,  and  reviving  it  in  the  names  of  the  executors  of 
the  deceased  plaintiff  as  plaintiffs,  and  permitting  them  to  serve  an 
amended  complaint,  defendants  appeal.    Modified  and  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Richard  A.  Irving,  for  appellants. 
Charles  S.  Taber,  for  respondent.    • 

INGRAHAM,  J.  We  would  not  review  the  discretion  of  the  court 
in  granting  the  moticMi  for  a  reargument.  The  relief,  hovirever,  granted 
by  the  court  on  the  reargument,  was  unwarranted  by  the  moving  pa- 
pers. This  is  the  second  attempt  to  revive  this  action,  and  the  papers 
are  still  defective.  The  first  motion  to  revive  it  was  made  ex  parte. 
This  motion  on  notice  was  based  solely  upon  the  affidavit  of  an  attor- 
ney who  states  that  he  is  the  attorney  for  the  executors;  but  he  does 
not  show  that  they  authorized  him  to  make  the  motion — a  fact  which, 
it  was  pointed  out  in  Wilson  v.  Harter,  57  App.  Div.  684,  68  N.  Y. 
Supp.  116,  should  appear  either  by  his  affidavit  or  by  the  affidavit  of 
the  executors.  Assuming  that  it  might  be  presumed  that  the  attorney 
had  authority  to  make  the  motion,  the  complaint  should  have  been 
made  a  part  of  the  moving  papers,  or  the  nature  of  the  action  should 
have  been  more  fully  shown;  for  the  authority  of  the  court  to  make 
the  order  depends  upon  whether  the  cause  of  action  survives.  Code 
Chr.  Proc.  §  757.  The  attorney  states  in  his  affidavit  that  the  action 
was  brought  to  compel  the  defendants  to  account  for  moneys  alleged 
to  have  been  received  by  them  for  the  benefit  of  the  plaintiff  under  an 
agreement  in  writing,  and  that  is  not  controverted.  If  the  action  be 
to  compel  the  defendants  to  account  for  moneys  received  by  them  for 
the  benefit  of  the  decedent,  for  which  they  owed  him  an  accounting, 
the  cause  of  action  would,  of  course,  survive. 
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There  are  other  more  serious  objections  to  the  order.  The  author- 
ity to  serve  an  amended  complaint  is  conferred  by  the  order  in  general 
langruage,  with  no  limitation.  The  attorney  states,  in  his  affidavit, 
that  during  the  lifetime  of  the  original  plaintiff  a  demurrer  was  inter- 
posed to  the  complaint,  and  that  he  is  "informed"  that  it  was  sustained 
"because  of  a  defect  of  parties,"  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint ;  but  he  does  not  state  the  source  of  his  informa- 
tion, nor  does  he  even  say  that  he  believes  it  to  be  true.  This  is  all 
that  he  shows  on  that  subject  If  the  demurrer  was  sustained  oo 
the  ground  that  there  was  a  defect  of  parties  plaintiff,  the  defect  could 
only  be  cured  by  amending  the  summons  by  joining  the  necessary  par- 
ties as  plaintiffs,  and  if  the  defect  was  an  omission  of  necessary  parties 
defendant  that  could  only  be  cured  at  the  instance  of  the  plaintiff, 
without  their  consent,  by  serving  a  supplemental  summons.  Code  Civ. 
Proc.  §  453.  It^does  not,  however,  appear  that  authority  to  amend 
the  summons  or  to  issue  a  supplemental  summons  was  granted.  It  was 
doubtless  intended,  under  this  order,  to  authorize  the  executors  to  serve 
an  amended  complaint,  such  as  the  decedent  was  entitled  to  serve  in 
his  lifetime,  with  appropriate  allegations  with  respect  to  his  death  and 
their  appointment  as  executors  and  the  revival  of  the  action,  because 
if,  as  indicated,  a  demurrer  to  the  original  complaint  had  been  sustain- 
ed, it  would  have  been  futile  to  have  amended  it  by  merely  alleging 
the  revival  and  continuance  of  the  action.  If  the  original  plaintiff  at 
the  time  of  his  death  was  authorized  to  serve  an  amended  pleading, 
which  he  had  not  served,  the  facts  with  respect  thereto  should  have 
been  fully  shown,  to  the  end  that  the  court  might  know  in  what  re- 
spect he  was  authorized  to  amend,  and  might  have  given  the  executors 
a  reasonable  time  within  which  to  serve  an  amended  pleading,  setting 
up  in  addition  the  formal  matters  concerning  their  right  to  continue 
the  action,  a  practice  which,  although  unnecessary,  is  customary— the 
facts  which  their  decedent  was  authorized  to  set  up  by  an  amended 
complaint.  As  has  been  seen,  however,  this  was  not  done.  Unless  a 
new  par^  defendant  was  to  be  brought  in  without  his  consent,  there 
was  no  necessity  of  serving  a  supplemental  stunmons  or  complaint 
(Code  Civ.  Proc.  §§  463,  544,  760) ;  and  if  the  cause  of  action  survived, 
and  no  new  party  was  to  be  brought  in  against  his  will,  the  motimi 
having  been  made  on  the  application  of  the  executors,  who  stood  in 
the  right  of  the  original  plaintiff,  it  was  not  even  necessary  to  serve 
an  amended  or  supplemental  summons  and  complaint,  for  no  issue 
could  be  joined  by  the  pleadings  with  respect  to  the  right  of  the  ex- 
ecutors to  be  substituted  and  to  continue  the  action,  as  Siese  were  not 
issuable  facts  occurring  after  its  commencement  and  required  to  be 
pleaded  in  a  supplemental  complaint  (Code  Civ.  Proc.  §  544),  and  they 
were  to  be  determined  solely  upon  the  motion  or  by  appeal  from  the 
order  granting  it  (Wood  v.  Flynn,  30  Htm,  444).  On  these  facts  the 
order  could  have  been  made  without  prejudice  to  the  proceedings  al- 
ready had  in  the  action,  even  though  the  case  had  proceeded  to  judg- 
ment or  an  appeal  was  pending.  Riley  v.  Gitterman,  55  Hun,  605, 
10  N.  Y.  Supp.  38;  People  ex  rel.  Collins  v.  Donohue,  64  Hun,  635,  19 
N.  Y.  Supp.  36;  Hoeflin  v.  Gedney,  23  Mist  Rep.  618,  61  N.  Y. 
Supp.  871. 
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The  order,  therefore,  in  so  far  as  it  ^^ranted  leave  to  the  substituted 
plaintiffs  to  serve  an  amended  complaint,  was  unauthorized.  If  the 
decedent  had  that  right,  and  the  time  for  serving  the  pleading  had  not 
expired,  the  executors,  upon  being  substituted,  took  his  place,  and  might 
serve  the  pleading  under  the  original  authority  which  the  decedent  had 
and  without  further  order  of  the  court ;  and  if  they  need  further  time, 
or  the  time  has  expired,  they  may  apply  to  the  court  for  an  extension 
of  time  or  to  open  his  or  their  default. 

It  follows  that  the  order  should  be  modified,  by  striking  out  the  pro- 
visicm  authorizing  the  plaintiffs  to  serve  an  amended  complaint  within 
20  days,  and,  as  so  modified,  affirmed,  without  costs.    All  concur. 


MOFFAT  y.  LONO  ISLAND  R.  CO. 
(Supreme  Ctourt,  Appellate  Division,  Second  Department    Jannury  10,  1908.) 

1.  OABBIEBS— BAOOAOK— tilABILITT. 

A  railroad  company's  liability  for  baggage  Is  that  of  a  common  car- 
rier from  the  time  the  baggage  Is  received  until  It  arrives  at  the  station  of 
its  destination  and  the  passenger  has  had  reasonable  opportunity  to  take 
It  away,  acting  promptly.  After  that  the  liability  is  reduced  to  that  of 
warehouseman,  requiring  the  exercise  of  ordinary  care  only. 

[E^d.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  H  1519- 
1543.] 

2.  Sams— AonoN  fob  Loss— Question  von  Jttbt. 

In  an  action  against  a  carrier  for  the  value  of  articles  taken  from  a 
passenger's  trunk  by  burglars  after  its  arrival  at  the  station  of  its  desti- 
nation, held,  under  the  evidence,  a  question  for  the  jury  whether  plaintiff 
called  for  the  trunk  within  a  reasonable  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  |  1571.] 

3.  Sauk. 

A  carrier's  practice  of  giving  checks  in  exchange  for  transfer  company 
checks  amounts  to  an  agreement  to  receive  the  baggage  when  It  arrives 
and  check  It  to  Its  destination  seasonably,  and  contemplates  that  it  may 
not  go  by  the  train  the  passenger  takes ;  and  hence  the  carrier's  liability 
for  the  baggage  so  checked  Is  not  lessened  because  it  does  not  go  on  the 
same  train. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  {  1508.] 

4.  Samb— NoncB  of  Absival— NECESSriT. 

A  carrier  need  not  notify  a  passenger  of  the  arrival  of  his  trunk  at  Its 
destination.  In  order  to  terminate  Its  obligation  as  common  carrier  on  his 
failure  to  call  for  It  within  a  reasonable  time. 

Appeal  from  Nassau  County  Court. 

Action  by  William  L.  Moffat  against  the  Long  Island  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

The  action  was  to  recover  damages  for  the  loss  of  articles  from  the  plain- 
tiff's trunk  which  the  defmdant  bad  received  and  carried  as  baggage. 

The  plaintiff  arrived  In  New  York  City  by  train  from  Montreal  on  the  morn- 
ing of  August  29,  1906.  Following  the  usual  conrse,  he  gave  his  baggage 
check  for  one  trunk  to  Westcott's  Express  Company — a  baggage  transfer  com- 
pany in  the  city  of  New  York — to  be  transferred  to  the  station  of  the  defend- 
ant at  the  foot  of  East  Thirty-Fourth  street.  He  then  went  to  the  said  sta- 
tbm,  purchased  railroad  tickets  of  the  defendant  for  himself  and  wife  to  their 
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home  at  Manbanet,  Long  IsUnd,  allowed  them  to  the  bagsase  asoit,  and 
delivered  to  him  the  check  of  the  tranafer  company,  which  he  received,  and 
In  exchange  gave  to  the  plaintiff  a  check  of  the  defendant  for  the  said  trunk 
aa  baggage  to  Manhasaet  Nothing  was  done  to  ascertain  whetlier  the  trunk 
was  there.  Thla  was  all  according  to  the  usual  course  eatabliahed  by  the  de- 
fendant The  plaintiff  took  the  defendant's  boat  which  left  the  said  station 
at  10:60  a.  m.  to  connect  with  a  train  frmn  Long  Island  City  on  tlie  otha 
aide  of  the  East  river  to  Mantmsset.  He  arrived  at  the  Manhaaset  ataticm 
In  about  an  hour.  He  did  not  ask  for  his  trunk,  but  Immediately  drove  to 
hia  house,  a  mile  and  a  half  distant  The  trunk  did  not  come  by  the  train 
be  came  by.  He  did  not  expect  that  it  would.  He  testifies  that  he  did  not 
expect  it  to  arrive  sooner  than  from  21  to  80  hours  from  the  time  be  left 
Montreal  (viz.,  the  evening  before),  as  it  was  customary  for  trunks  from 
Montreal  to  take  that  time  at  that  season  of  the  year.  He  came  back  to  tlie 
station  that  evening  at  6  o'clock  to  meet  his  brother  who  came  from  New  York 
City  by  train  at  6 :0S.  He  did  not  then  ask  for  his  trunk,  or  have  the  che(^ 
for  it  with  him,  which  had  to  be  presented  and  delivered  up  on  getting  the 
trunk.  He  next  went  to  the  station  at  7:20  the  next  morning  to  bring  his 
brother  to  the  train.  His  trunk  was  there  then.  It  had  arrived  by  regular 
train  at  6 :27  the  evening  before.  The  station  was  dosed  for  the  night  at  7 :04. 
The  trunk  was  kept  over  night  in  the  express  room,  which  was  locked.  The 
station  was  locked  also.  During  the  night  burglars  broke  in  and  robbed  tlie 
station.  They  bnke  open  the  plaintiff's  trunk  and  took  part  of  the  contents. 
Ttie  station  agent  Informed  the  plaintiff  of  the  burglary  on  his  arrival,  and 
on  examination  the  plaintiff  found  his  trunk  there.  He  did  not  have  tiie 
check  for  it  with  him,  and  did  not  come  to  get  the  trunk.  The  agoit  de- 
livered it  to  him  without  the  check. 

Argfued  before  WOODWARD,  TENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Matthew  J.  Keany,  for  appellant 
Theodore  L.  Frotiiingham,  for  respondent. 

GAYNOR,  J,  The  learned  trial  judge  ruled  that  the  defendant  was 
liable  for  the  loss  and  directed  a  verdict  for  the  plaintiff.  In  this  he 
erred.  The  liability  of  a  railroad  company  for  bag^ge  is  the  strict 
liability  of  a  common  carrier  from  the  time  it  receives  the  baggage 
until  it  arrives  at  the  station  of  its  destination,  and  then  until  the  pas- 
senger has  had  reasonable  time  and  opportunity  to  take  it  away,  act- 
ing promptly.  After  that  its  liability  ceases  to  be  that  of  common  car- 
rier, i.  e.,  absolute,  act  of  God  or  of  public  enemy  only  excepted,  and 
its  obligation  is  reduced  to  that  of  ordinary  care.  Kressin  v.  Coitral 
R.  of  N.  J.,  119  App.  Div.  86,  103  N.  Y.  Supp.  1002;  Bumell  v.  New 
York  Central  R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61;  Matteson  v.  New 
York  Central  &  H.  R.  R.  Co.,  76  N.  Y.  381. 

It  was  a  question  of  fact  whether  the  plaintiff  had  called  for  his 
baggage  within  a  reasonable  time.  He  says  he  did  not  call  for  it 
because  he  did  not  expect  it  sooner  than  24  to  30  hours  from  the  time 
he  left  Montreal,  as  it  was  customary  for  baggage  to  take  that  time 
from  Montreal  at  that  season  of  the  year;  but  the  jury  were  not 
obliged  to  believe  this,  no  matter  how  much  we  would  be  disposed  to 
from  the  hig^  character  of  the  plaintiff.  Unless  it  was  so  the  plain- 
tiff did  not  use  due  diligence  and  promptness  in  calling  for  his  bag- 
gage. And  if  it  be  so,  the  24  hours  from  the  time  he  left  Montr^ 
must  have  expired  some  time  the  evening  previous  to  the  morning  he 
got  his  trunk,  viz.,  the  evening  of  August  29th.    The  exact  hour  of 
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his  leaving  Montreal  on  the  evening  of  August  28th  not  having  been 
fixed  by  3ie  evidence,  it  is  impossible  to  know  when  the  24  hours 
would  be  up.  If  the  trunk  could  have  been  reasonably  expected  to 
active,  as  it  did,  at  6 :27  o'clock  on  the  evening  of  August  29th,  then 
the  plaintiff  should  have  attended  on  the  coming  of  that  train  and 
got  his  trunk.  His  failure  to  do  so  did  not  release  the  defendant  from 
duty  to  him  to  care  for  his  trunk,  but  only  reduced  its  obligation  from 
that  of  common  carrier  to  that  of  ordinary  care  of  warehousing  the 
trunk.  This  is  entirely  just.  The  strict  obligation  of  a  common  car- 
rier as  such  should  not  be  continued  any  time  whatever  after  it  has 
performed  all  of  its  duties  as  common  carrier.  The  law  then  re- 
lieves it  of  its  liability  as  insurer  of  freight  and  bag^ge,  and  subjects 
it  to  the  liability  of  due  care  of  a  warehouseman. 

The  liability  of  the  defendant  was  in  no  way  lessened  by  the  fact 
that  the  baggage  did  not  go  by  the  same  train  the  plaintiff  Went  b^. 
The  course  of  business  of  5ie  railroad  company  in  giving  its  checks  m 
exchange  for  checks  of  transfer  companies  amounts  to  an  agreement 
by  it  that  it  will  receive  the  baggage  for  the  passenger  when  it  ar- 
rives and  check  it  to  its  destination  seasonably,  and  this  contemplates 
that  it  may  not  go  by  the  train  that  the  passenger  takes.  Curtis  v.  D., 
L.  &  W.  R.  Co.,  74  N.  Y.  116,  30  Am.  Rep.  271;  Williams  v.  Central 
R.  Co.  of  N.  T.,  93  App.  Div.  582,  88  N.  Y.  Supp.  434,  affirmed  188 
N.  Y.  618,  76  N.  E.  1116.  There  was  no  obligation  on  the  defendant  to 
notify  the  plaintiff  of  the  arrival  of  his  trunk  in  order  to  terminate  its 
obligation  of  OMnmon  carrier. 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  of  the  Oonnty  Ooort  of  Nassau  county  reversed,  and 
new  trial  ordered;  costs  to  abide  the  event    All  concur. 


In  re  MACGAFFIU 
(Surrogate's  Court;  Westchester  Oonnty.    December  13,  1907.) 

1.  nZBCUTOBS  AND   ADiaNISTKATOBS— APFOIKTMSnT. 

Only  one  person  should  be  appointed  to  administer  the  estate  of  a  dece- 
dent, and,  where  a  will  appoints  an  executor,  be,  it  competent,  should 
administer  the  estate. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  22,  E<xecntors  and 
Administrators,  U  128-130.] 

2.  Wills— CoNsiBDCTioN. 

In  construing  a  will  effect  should  be  given  to  every  provision  thereof 
as  far  as  possible. 

8.  BxxcuTOBS— Rioar  of  Administbation. 

The  executor  appointed  in  a  will  disposing  of  real  estate  only,  leaving 
the  personalty  undisposed  of,  has  the  right  to  administer  the  personalty  by 
paying  the  debts  and  distributing  the  balance  among  the  next  of  kin  en- 
tiUed  to  It  by  law. 

4.  SAIII!. 

A  testator,  who  specifically  devises  real  estate  only,  leaving  personalty 
undisposed  of,  and  who  appoints  an  executor,  shows  an  intention  that  the 
executor  shall  administer  the  personalty;  otherwise,  he  would  have  noth- 
Ing  to  da 
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6.  Samx. 

A  testator,  who  speclflcally  devised  real  estate  only,  leaving  personalty 
nndisposed  of,  and  wbo  appoints  an  executor  and  provides  that,  in  caae 
the  executor  sliould  become  a  nonresident,  be  should  be  allowed  to  act 
without  giving  bond,  shows  an  intention  that  the  executor  shall  adminis- 
ter the  personalty. 

6.  Sauk. 

The  court,  in  appointing  one  to  administer  the  estate  of  a  testatrix, 
should  lean  towards  the  upholding  of  her  selection,  rather  than  the  ajH 
XMintment  of  one  whom  she  did  not  select 

7.  Sajjb}— "Iktestact." 

The  word  "Intestacy,"  In  Code  Civ.  Proc.  J  2660,  providing  that  adminis- 
tration in  case  of  "intestacy"  must  be  granted  to  the  relatives  of  the  de- 
cedent entitled  to  succeed  to  his  personalty  in  the  order  enumerated,  when 
considered  in  connection  with  section  2662,  providing  that  one  entitled  ab- 
solutely or  contingently  to  adinlnlstratlcHi  on  the  estate  of  an  intestate 
may  present  a  written  petition  praying  for  letters  of  administration,  etc, 
refers  to  the  person  and  not  to  specific  property. 

lEd.  Note. — For  other  deflnltiuns,  see  Words  and  Phrases,  toL  4,  p. 
8732.] 

8.  SAUB— APPOINTtnSNT  OF  Adkinistratob. 

Where  an  executor  appointed  In  a  will  should  not  have  the  management 
of  the  estate,  the  court  should  appoint  an  administrator  with  the  will  an- 
nexed, pursuant  to  Code  Civ.  Proc.  i  2643,  providing  for  the  appoint- 
ment of  an  administrator  with  the  will  annexed  on  the  death  or  Incompe- 
tency of  the  executor,  etc 

In  the  matter  of  the  administration  of  Charlotte  M.  Maccafiil,  de- 
ceased. Motion  by  Howard  R.  Maccalfil,  the  surviving  husband  of  de- 
cedent, to  revoke  letters  testamentary  granted  to  the  executor  named 
in  the  will  of  the  decedent  and  for  tne  issuance  of  letters  of  adminis- 
tration.    Denied. 

John  P.  Duff  (William  L.  Snyder,  of  counsel),  for  petitioner. 
Crocker  &  Wickes,  for  respondent. 

MILLARD,  S.  Charlotte  M.  Maccaffil  died  in  the  county  of  West- 
chester, leaving  a  last  will  and  testament  under  and  by  virtue  of  the 
provisions  of  which  she  gave  and  bequeathed  certain  real  estate  in  the 
city  of  New  York  to  her  brother-in-law,  Wilbur  Harrison  Kirkham, 
to  be  held  and  enjoyed  by  him  during  the  term  of  his  natural  life,  and 
after  his  death  gave  and  devised  the  same  to  his  son  for  the  term  of 
his  natural  life,  and  after  his  death  to  his  lawful  issue  and  their  heirs 
absolutely.  Said  will  also  provided  that,  in  case  her  said  nephew 
should  die  leaving  no  issue,  then  the  pr<^erty  was  to  be  otherwise 
disposed  of  as  in  said  will  set  forth.  She  then  appointed  her  said 
brother-in-law,  Wilbur  H.  Kirkham,  as  executor  of  her  last  will  and 
testament,  and  revoked  all  former  wills  which  she  at  any  time  made. 
This  will  was  offered  for  probate  before  me,  and  the  testimony  of  the 
subscribing  witnesses  taken  and  letters  testamentary  issued ;  and  now 
a  motion  is  made  cm  the  part  of  the  attorney  for  the  petitioner  to  re- 
voke the  letters  testamentary  so  granted  to  said  executor  named  in 
said  will  and  for  the  issuance  of  letters  of  administration  upon  the  es- 
tate of  said  Charlotte  M.  Maccaffil,  claiming  that  tfie  said  will  fails 
to  dispose  of  any  personal  property,  but  is  a  valid  will  only  of  real 
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estate,  and  that  said  Charlotte  M.  MaccafBl  died  intestate  as  to  her 
personal  property,  and  that  letters  of  administration  should  therefore 
be  granted  to  her  husband  Howard  R.  Maccaffil,  who  makes  the  peti- 
tion and  application  therefor. 

In  the  first  place,  as  a  matter  of  public  policy,  it  does  not  seem  to  me 
that  the  orderly  administration  of  an  estate  should  be  committed  to 
two  persons,  part  to  one  called  an  "executor"  and  part  to  another 
called  an  "administrator";  but,  on  the  contrary,  the  use  of  ordinary 
common  sense  and  good  judgment  requires  that  one  person  should  ad- 
minister the  estate,  and  not  two,  who,  as  in  this  case,  are  apparently 
unfriendly  one  to  the  other.  The  duties  of  an  executor  or  adminis- 
trator are  apparently  the  same.  An  executor  is  named  by  the  deceased 
to  administer  an  estate,  while  an  administrator  is  the  person  provided 
by  the  statute  to  act  in  the  event  of  the  deceased  not  making  any  nom- 
ination, so  that  the  difference  between  an  executor  and  an  administra- 
tor is  largely  one  in  name  only.  In  construing  all  wills,  it  should  be 
the  duty  of  the  court  to  give  force  to  every  provision  thereof  as  far  as 
possible ;  and  in  doing  this  in  this  case  there  are  two  things  which  are 
absolutely  without  force  or  significance,  unless  the  executor  has  some 
power  odier  than  the  petitioner  herein  would  admit 

It  is  claimed  by  the  petitioner  that  the  appointment  of  the  executor 
is  mere  surplusage,  that  the  will  disposes  of  the  real  estate  without 
the  intervention  of  the  executor,  and  that  the  parties  to  whom  it  is 
devised  take  it  by  reason  of  the  provisions  of  the  will.  It  is  admitted  by 
the  attorney  for  the  executor  named  in  the  will  that  this  appointment 
would  be  surplusage  unless  there  was  something  for  the  executor  to 
do.  It  was  held  in  Wager  v.  Wager,  89  N.  Y.  161,  166,  "that,  if 
there  is  any  part  of  an  estate  that  is  not  effectually  disposed  of  by  the 
will,  the  executor  holds  it  in  trust  for  those  who  are  entitled  to  it  un- 
der the  statute  of  distribution" ;  and  so  in  this  case,  the  executor  hav- 
ing been  named  in  the  will  and  the  personal  property  being  undis- 
posed of,  it  is  my  opinion  that  the  executor  has  the  right  to  administer 
the  personal  estate  by  paying  the  debts  and  distributing  the  balance 
among  the  next  of  kin  entitled  to  it  by  law. 

There  are  two  things  in  this  will  itself  which  show  the  intention  of 
the  testatrix  to  have  the  executor  named  therein  administer  her  es- 
tate. First,  she  must  be  presumed  to  know  the  law,  and  the  fact  that 
she  names  an  executor,  who  could  have  nothing  whatever  to  do  with 
the  specifically  devised  real  estate,  as  is  conceded  by  all  parties,  is  a 
clear  evidence  of  her  intention  that  he  was  to  administer  the  personal 
property,  otherwise  he  would  have  nothing  whatever  to  do;  and,  sec- 
ond, the  further  provision  of  the  will,  "I  direct  that  in  case  he  [refer- 
ring; to  the  executor  named]  at  my  decease  shall  be  or  become  a  non- 
resident of  the  state  of  New  York,  he  shall  be  allowed  to  act  as  such 
executor  without  giving  bwids,"  ^ain  evidences  this  intention.  What 
possible  thing  would  there  be  for  this  executor  to  do  unless  he  was  to 
administer  the  personal  estate,  and  what  act  did  the  testatrix  con- 
template when  she  used  this  language.  I  am  convinced  from  these 
provisions  of  the  will  that  the  testatrix  intended  to  have  the  executor 
named  therein  administer  her  personal  property,  and  I  think,  it  should 
be  the  duty  of  the  court  to  lean  towards  upholding  the  testatrix's  own 
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selection,  rather  than  the  appointment  of  one  whwn  she  did  not  se- 
lect, although  she  had  tiiat  opportunity,  and  who  the  law  by  diance 
would  appoint  to  administer  the  estate  if  no  executor  were  named. 

Section  2660  of  the  Code,  in  providing  where  letters  of  administra- 
tion shall  issue,  says:  "In  cases  of  intestacy."  The  word  "intes- 
tacy," as  used  in  this  connection,  refers  to  tfie  person,  and  not  to 
specific  property.  This  is  further  evidenced  by  the  language  of  sec- 
tion 2662  of  the  Code,  which  expressly  states  that  no  letters  of  admin- 
istration shall  issue  until  it  is  proved  "tfiat  the  decedent  left  no  will." 
This  condition  the  petitioner  in  this  case  could  not  fulfill,  and  I  am 
sure  that  if  it  was  intended  to  allow  the  appointment  of  an  administra- 
tor of  unbequeathed  assets  the  provisions  of  the  Code  would  be 
amended,  and  would  contain,  in  addition  to  the  above  statement,  "or 
assets  unbequeathed  by  such  will,"  or  other  words  or  statements  show- 
ing that  this  alone  was  necessary.  This  same  doctrine  has  been  held 
in  Matter  of  Haughian,  37  Misc.  Rep.  457,  75  N.  Y.  Supp.  932. 

It  also  seems  plain  that,  if  it  was  necessary  to  do  anything  beyond 
appointing  the  executor  named  in  the  will  and  the  issuance  of  letters 
testamentary  to  him,  the  appointment  of  an  administrator  with  the 
will  annexed  would  be  the  proper  practice,  rather  than  an  adminis- 
trator, as  asked  for  here.  The  provisions  of  section  2643  of  the  Code 
provide  that: 

"If  no  person  is  named  as  ezecntor  In  the  will  or  selected  by  virtue  of  a 
power  contained  therein,  or  If  at  any  time,  by  reason  of  death.  Incompetency 
adjudged  by  the  surrogate,  renunciation  in  either  of  the  methods  prescribed  in 
section  2639  and  section  2(342  of  this  act,  or  rerocation  of  letters,  there  is  no 
executor,  or  administrator  with  the  will  annexed,  qualified  to  act,  the  surro- 
gate must,  upon  the  application  of  9.  creditor  of  the  decedent,  or  a  person  In- 
terested in  the  estate  of  the  decedent  or  having  a  lien  upon  any  real  property 
upon  which  the  decedent's  estate  has  a  Hen,  and  upon  such  notice  to  the  other 
creditors  and  persons  interested  In  the  eutate,  as  the  surrogate  deems  proper, 
issue  letters  of  administration  with  the  will  annexed,  as  follows:  •  •  • 
(8)  If  there  is  no  such  legatee  or  guardian,  or  none  who  will  accept,  then  to 
the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin,  or  to  one  or  more 
of  the  heira  or  deviseeB,  so  qualified." 

It  will  thus  appear  plain  that,  if  the  executor  here  should  not  have 
the  management  of  this  estate,  it  should  then  pass  to  an  administrator 
with  the  will  annexed,  who  would  be  appointed  as  provided  in  this  sec- 
tion, and  that  the  applicant  here,  the  husband  of  the  deceased,  would 
only  get  it  after  all  those  preferred  by  this  statute  had  failed  to  qualify 
or  waived  their  right  to  the  appointment.  I  have  considered  in  ar- 
riving at  this  conclusion  the  memoranda  submitted  to  me,  including 
all  the  English  cases  therein  referred  to,  and  I  do  not  believe  that  any 
of  them  are  in  conflict  with  the  law  as  I  have  attempted  to  lay  it 
down  in  this  proceeding. 

For  every  reason,  including  the  proper  and  speedy  administration 
of  the  estate,  as  well  as  giving  respect  to  the  wishes  of  the  testatrix, 
I  am  convinced  that  the  letters  testamentary  should  be  issued  to  die 
executor  named  in  the  will,  and  that  the  application  for  letters  of  ad- 
niinistration  upon  the  estate  should  be  denied,  as  I  am  satisfied  that 
the  granting  of  such  letters  would  tend  to  create  a  confusing  condi- 
tion of  aflFairs,. without  serving  any  good  purpose. 
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MEMORANDUM  DECISIONS. 


ADAM,  Respondent,  t.  EIOLENTTJCH,  Ap- 
ellant.  (Snpreme  Court  Appellate  Division, 
"irst  Department  December  20, 1907.)  Action 
y  Bettie  Adam  against  Max  Ellentuch.  A.  D. 
lind,  for  appellant  F.  Wasserman,  for  respond- 
Dt  No  opinion.  Judgment  affirmed,  with 
osta.    Order  filed. 

ADDUNISIO,  Respondent  v.  BROOKLYN 
lEIGHTS  R.  CO.,  Appellant  (Supreme 
!ourt  Appellate  DtTision,  Second  Department 
November  22,  1907.)  Action  by  Amalia  Ad- 
nnisio  against  the  Brooklyn  Heights  Railroad 
3ompan7.  No  opinion.  Judgment  and  order 
manimooaly  affirmed,  with  costs. 

ADDT,  Appellant  v.  HUTCHINSON 
ICX)USTIC  CO.  et  al.,  Respondent  (Supreme 
>urt  Appellate  Division,  First  Department 
December  6,  1907.)  Action  by  Arthur  R.  Addy 
igainst  the  Hutchinson  Acoustic  Company  and 
)ttaer8.  W.  D.  Oaillard,  tor  appellant  J. 
juinn,  for  respondent  No  opinion.  Jndg- 
nent  affirmed,  with  costs,  with  leave  to  plain- 
:iS  to  amend  on  payment  of  costs.    Order  filed. 

In  re  ALLISON.  (Supreme  Court,  Appel- 
late Division.  Fourth  Department  November 
37,  1907.)  In  the  matter  of  the  accounts 'of 
F3i  Allison,  deceased,  -  as  trustee,  etc.,  under 
the  will  of  William  J.  Lazear,  deceased,  etc. 
No  opinion.  Decree  of  Surrogate's  Court  af- 
firmed, with  costs  to  respondent  payable  out 
of  the  estate,  on  opinion  of  WHEELER,  S., 
in  53  Misc.  Rep.  222.  102  N.  T.  Supp.  887. 

ALPERT,  Respondent  v.  RAU,  Appellant 
(Snpreme  Cionrt  Appellate  Division,  Second 
Department  November  22,  1907.)  Action  by 
Ztusman  Alpert  against  Alfred  M.  Rau.  No 
oploion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

ALTMAN.  Appellant  v.  WILSON,  Re- 
ipondent  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  22,  1907.)  Ac- 
tion by  Kalman  Altman  against  Edward  I. 
Wilson.  No  opinion.  Motion  to  dismiss  appeal 
denied,  without  costs. 

ALVINO,  Appellant.v.  NEW  YORK  OON- 
TSAOTING  COj,  Respondent  (Snpreme 
Court  Appellate  Division,  First  Department. 
December  20,  1907.)  Action  by  Josephine  Al- 
vino,  as  administratrix,  against  the  New  York 
Contracting  Company.  T.  J.  O'Neill,  for  ap- 
pellant. J.  O.  Toole,  for  respondent  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs, 
Order  filed. 

In  re  ANDREWS.  (Snpreme  Ch>nrt  Special 
Term,.  New  Ywk  Oonnty.    December  30, 1907.) 


In  the  matter  'of  the  guardianship  of  Blandie 
L.  Andrews,  an  insane  person.  Motion  for 
stay  pending  appeal.  Motion  granted  on  con- 
dition. For  former  report,  see  106  N.  Y.  Supp. 
13,  1006.  Parker,  Hatch  &  Sheehan.  for 
Constant  A.  Andrews  and  Blanche  L.  An- 
drews. George  C.  Kobbe,  for  Nannie  V.  Roose- 
velt Grant  Notman,  for  John  E.  Roosevelt 
DAYTON.  J.  Motion  for  stay  pending  ap- 
peal. Upon  his  petition,  verified  November  28, 
1907,  Mr.  John  K.  Roosevelt  asks  a  stay  of 
all  proceedings  under  the  order  removing  Mr. 
Andrews  and  himself  as  committee,  pending 
an  appeal  by  himself  and  Mrs.  Roosevelt  from 

§art  of  that  order,  and  for  an  order  practically 
irecting  that  until  the  determination  of  said 
appeals  Messrs.  Andrews  and  Roosevelt  con- 
tinue as  such  committee.  By  an  order  of  this 
court,  dated  December  2,  1907,  Mr.  Sylvester 
J.  O'SuUivan.  the  substituted  committee,  was 
directed  to  be  served  with  the  order  to  show 
cause  on  this  application,  which  subsequently 
came  before  Mr.  Justice  Greenbaum,  and  was 
referred  to  me  December  24,  1907.  The  ground 
of  this  motion  is  the  allegation  that  no  notice 
of  any  application  for  the  removal  of  Messrs. 
Andrews  and  Roosevelt  was  ever  given  to  d- 
ther  Mr.  or  Mrs.  Roosevelt  and  that  great  con- 
fusion would  result  in  the  management  of  the. 
estate  if  the  stay  be  not  granted:  It  is  to  be 
noted  that  Mr.  Andrews  does  not  Join  in  or 
oppose  this  application,  or  express  an  inten- 
tion to  appeal.  The  notices  of  appeal,  dated 
December  23.  1907,  and  served  December  %, 
1907,  by  Mr.  and  Mrs.  Roosevelt  are  separate 
documents,  but  similar  in  form,  and  are  ad- 
dressed to  Mr.  Andrews  individually,  the  spe- 
cial guardian,  and  to  Mr.  and  Mrs.  Roosevelt 
interchangeably,  but  not  to  Mr.  O'SuUivan, 
the  substituted  committee.  These  appeals  are 
not  from  the  entire  order  of  November  26, 
1907,  but  from  so  much  thereof  as  (1)  orders 
Messrs.  Andrews  and  Roosevelt  to  account 
since  January  6,  1907;  (2)  orders  the  removal 
of  said  committee;  (3)  orders  the  appointment 
of  Mr.  O'SuUivan  as  substituted  committee  of 
the  estate;  (4)  orders  that  Messrs.  Andrews 
and  Roosevelt  deliver  to  the  substituted  com- 
mittee the  projperty  of  the  estate;  (5)  orders 
that  the  substituted  committee  vote  upon  the 
1,714  shares  of  stock  of  the  Elkhom  Valley 
Coal  Land  Company;  (6)  orders  the  vacation 
of  the  orders  of  reference  and  appointment  of 
special  guardian;  (7)  as  combines  in  one  order 
with  a  different  title,  a  determination  upon 
three  distinct  referees'  reports  In  three  separate 
special  proceedings,  together  with  two  other 
special  proceedings  pending  before  a  referee, 
'Un  no  way  before  the  court  for  decision."  It 
is  to  be  noted  that  no  appeal  ia  taken  (a)  from 
that  part  of  the  order  denying  Mr.  Andrews' 
claim  ta  surcharge  Mr.  Roosevelt  with  about 
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$12l000  received  by  him  ag  president  of  the 
coal  company;  (b)  from  that  part  of  the  order 
which  restricts  the  visits  of  relatives  or  friends 
to  the  incompetent;  (c)  from  that  port  of  tide 
order  which  provides  for  the  payment  of  al- 
lowances and  costs  to  attorneys,  special  ^ard- 
ians,  physicians,  and  to  the  referee  in  full  for 
services  in  the  above  mentioned  proceedings; 
(d)  from  that  port  of  the  order  which  denies 
the  application  to  remove  Mr.  Andrews  as 
committee  of  the  person  (which  was  before 
Mr.  Hubbell,  as  referee);  (e)  from  that  part 
of  the  order  which  directs  the  payment  to  Mr. 
Andrews  of  $1,500  per  month.  In  these  five 
particulars  the  order  of  November  26,  1907, 
stands  affirmed,  and  whether  the  right  to  ap- 
peal from  the  parts  specified  in  the  notices  of 
appeal  remains  is  a  question.  I  may  not  pass 
upon.  All  the  imrties  interested  were  fully 
aware  that  all  these  proceedings  were  before 
me,  and  they  submitted  to  the  jurisdiction  of 
the  court  with  full  knowledge  and  notice  that  I 
would  determine  the  whole  subject,  including 
the  removal  of  Mr.  Roosevelt  and  Mr.  Andrews 
(Mr.  Andrews  having  offered  his  resignation 
as  committee  of  the  estate  the  more  effectually 
to  press  for  the  removal  of  Mr.  Roosevelt),  and 
all  the  parties  incontestably  know  that  uie  or- 
der of  November  26,  1907,  was  made,  not  "ca- 
Ericiously,"  but  after  "patient  and  careful 
earing  of  all  matters"  which  bore  npon  the 
questions  involved.  It  would  seem  that  these 
appeals  should  not  succeed.  They  have,  how- 
ever, been  taken  in  apparent  combination  with 
Mr.  Andrews,  io  the  possible  anticipation  that 
they  wonld  be  unopposed.  Though  I  deem  a 
stay  to  be  of  doubtful  propriety,  it  will  never- 
theless be  granted,  but  only  upon  the  following 
express  conditions:  First  That  within  five 
days  from  December  30,  1007,  Mr.  and  Mrs. 
Roosevelt  file  with  the  clerk  of  this  court,  in 
this  proceeding,  their  written  stipulation  to 
have  their  papers  on  said  appeals  filed  in  the 
Appellate  Division,  also  their  briefs  and  notices 
of  argument  for  the  calendar  for  the  February 
term,  190S,  and  to  argne  them  when  reached: 
also  to  pay  all  expenses  of  printing  and  connsel 
fees  on  said  appeals  and  not  to  ask  reimburse- 
ment therefor  out  of  the  incompetent's  estate 
unless  authorized  so  to  do  by  the  Appellate 
Division;  also  to  serve  a  copy  of  the  papers  on 
said  appeals  with  timely  notice  of  argument 
thereof  upon  Sylvester  J.  O'Sullivan,  Esq., 
the  substituted  committee.  Second.  Messrs. 
Andrews,  Roosevelt,  and  Devlin  are  stayed 
from  voting  upon  any  of  the  shares  of  the  Blk- 
hom  Valley  Coal  Land  Company  belonging  to 
the  incompetent.  Third.  Messrs.  Andrews  and 
Roosevelt  are  stayed  from  performing  any  of 
the  duties  of  committee  of  the  estate,  except 
the  payment  of  |1,500  per  month  to  Mr.  An- 
drews, as  committee  of  the  person,  as  directed 
by  the  order  of  November  26,  1907,  and  the 
collecting  and  depositing  the  income  of  said  es- 
tate. Fourth.  In  all  other  respects  the  stay 
granted  by  the  order  to  show  cause,  dated  No- 
vember 29,  1907.  is  vacated.  Fifth.  If  the 
stipulation  mentioned  in  paragraph  "First"  of 
this  memorandum  be  not  made  and  filed  as 
therein  provided,  an  order  will  be  entered  forth- 
with denying  this  motion  and  wholly  vacating 
said  stay  of  November  28, 1907.    Order  sigaed. 


ARMOUR  PACCTNG  OO^  Respondent,  f. 
BDISON  EIiE!CTRIC  IliLTJMINATINO  CO. 
OF  BROOKLYN,  Appellant.  (Supreme  Coon, 
Appellate  Division,  Second  Department.  J*a- 
uary  10,  1906.)  Action  by  the  Armoor  Pack- 
ing Company  against  the  Eldiaon  Electric  Il- 
luminating Company  of  Brooklyn.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disbone- 
ments.  See  116  App.  Div.  67,  100  N.  T.  Snpp. 
609. 

AUBURN  ft  NORTHERN  HJL.BCrRIC  B, 
CO.,  Respondent,  v.  LEHIGH  &  N.  Y.  R.  OO. 
et  al..  Appellants.  (Supreme  Coart,  Appellate 
Division,  Fourth  Department  November  27, 
1907.)  Action  by  the  Auburn  &  Northern  El«- 
tric  Railroad  Company  against  the  Lehigh  i 
New  York  Railroad  Company  and  another. 
No  opinion.  Orders  modified  in  accordance 
with  memorandum  filed  with  the  clerk,  and,  u 
so  modified,  affirmed,  without  costs  of  tliis  ap- 
peal to  either  party. 


AUBURN  &  8.  ELECTRIC  R.  CO.,  Be^ 
spondent  v.  LEHIGH  &  N.  Y.  R.  CO.  et  *L, 
Appellants.  (Supreme  Court  Appellate  Din- 
sion.  Fourth  Department  November  27,  19u7.) 
Action  by  the  Auburn  &  Sjrracuse  Electric  Rail- 
road Company  against  the  Lehigh  &  New  York 
Railroad  Company  and  another.  No  opiaion. 
Order  modified  in  accordance  with  memorandnm 
filed  with  the  clerk,  and,  as  so  modified,  af- 
firmed, without  costs  of  this  appeal  to  either 
party. 

AVON  SPRINGS  SANITARIUM  OO,  Re- 
spondent, V.  KELLOGG,  Appellant  (Supreme 
&>ort,  Apnellate  Division,  Fourth  Department 
December  6,  1907.)  Action  by  the  Avon  Springs 
Sanitarium  Company  against  J.  Francis  Kel- 
logg. No  opinion.  Motion  for  teargumeot 
granted.    See  106  N.  Y.  Supp.  1116. 

BACON,  Appellant  v.  AMERICAN  BIE- 
CHANIOAL  CASHIER  CO.,  Respondent  (Sn- 
preme  Court  Appellate  Division,  First  Depart- 
ment. December  6,  1907.)  Action  by  Helen 
H.  Bacon  against  the  American  Mechanical 
Cashier  Companv.  H.  B.  Closson,  for  appel- 
lant D.  McGuroy,  for  respondent  No  opinion. 
Determination  affirmed,  with  costs  and  dis- 
bursements.    Order  filed. 

BAKER  et  al.,  AppeUants,  v.  DUFF  et  aL, 
Respondents.  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department  December  23.  1907.1 
Action  by  Theodore  Baker  and  others  against 
Mary  E.  Duff  and  another.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

BALDWIN,  Respondent  ▼.  WEBTHEIM. 
Appellant  (two  cases).  (Supreme  Oonrt.  Ap- 
pellate Division,  Second  Department.  January 
10,  1908J  Action  by  Thomas  St  John  Baldwhi 
against  Obarles  Wertheim.  No  opinion,  Jadf- 
ments  of  the  Municipal  Court  affirmed,  with 
costs. 

BALFB,  Respondent,  v.  FRANK  BRCW- 
ERY,  Appellant  (Supreme  Gonit,  Appellats 
Division,    Second    Department      January    10^ 


Digitized  by 


Google 


MBHOBANDUU  DBCISI0M8. 


1121 


K38.)  Action  by  0«orge  Balfe  against  the 
r-mnk  Brewery. 

X'ER  CURIAM.  Order  affirmed,  with  $10 
>^^  and  disbnrsementa.  ' 

:iBIBBOHBEma,  p.  J..  not  TOtinc. 

:BALiFE,  Respondent,  t.  FRANK  BREW- 
tiY,  Appellant  (Supreme  Court,  Appellate 
'i vision.  Second  Department  January  10, 
»08.)  Action  by  Ethel  Balfe,  an  infant,  by 
eom  Balfe,  her  guardian  ad  litem,  against 
le  Franlt  Brewery. 

2>E:R  curiam.  Order  affirmed,  with  $10 
>«t8  and  disbursements. 

SIRSCHBERG,   P.  J.,  not  voting. 


SANK  OF  LONQ  ISLAND,  Respondent,  t. 
'OUNG,  Appellant.  (Supreme  Court,  Appel- 
ite  Division,  Second  Department.  January  10, 
808.)  Action  by  the  Bank  of  Long  Island 
gainst  John  Alvin  Young.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

BANNISTER,  Appellant,  v.  MICHIGAN 
ItJT.  LIFE  INS.  CO.,  Respondent  (Supreme 
Tonrt,  Appellate  Division,  Fourth  Department. 
November  27,  1907.)  Action  by  Catherine  Ban- 
Jster  against  the  Michigan  Mutvial  Life  Insur- 
Jice  Oompahy. 

PER  CURIAM.  Judgment  affirmed,  with 
«st8.     See  105  N.  T.  Supp.  1106. 

SPRING,  J.,  dissents. 


BARNES  et  al..  Respondents,  t.  LONG  IS- 
LiAND  R.  CO.,  Appellant  (Snpreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
lary  d,  lfl08.)  Action  by  William  S.  Barnes 
ind  others  against  tlie  Lon^  Island  Railroad 
Company.  No  opinion.  Motiongranted.  Set- 
tle order  before  Mr.  Justice  GAYNOR. 

BBCK,  Respondent,  t.  BECK  et  al..  Appel- 
lants. (Supreme  Conrt,  Appellate  Division, 
Second  Department  January  10,  1908.)  Ac- 
tion by  Mary  E.  Beck  against  Carrie  Beck 
and  others.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  witn  $10  costs. 

BECKER,  Respondent,  v.  MacGRIXJOR, 
Appellant.  (Snpreme  Court,  Appellate  Divi- 
sion. Second  Department  December  5,  1907.) 
Action  by  Henrv  Becker  against  Clara  Mac- 
Gregor.  No  opinion.  Order  of  the  0)unty 
Court  of  Westchester  county  affirmed,  with  $10 
coats  and  disborsements. 

BEHRENS  T.  STURGES.  (Supreme  Conrt, 
Appellate  Division,  First  Department.  Decem- 
ber 13,  1907.)  Action  by  Margaretha  Behrens 
against  Sarah  S.  S.  Sturges.  No  opinion.  Mo- 
tion denied,  with  $10  costs.    Order  filed. 

BELFEB  et  al..  Respondents,  v.  McELROT, 
Appellant  (Snpreme  (Jourt  Appellate  Division, 
Second  Department  January  10,  1908.)  Ac- 
tion by  Charles  J.  Belfer  and  another  against 
Samuel  A.  McElroy.  No  opinion.  Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 
107N.T.S.-71 


BENSINGER  et  al.,  AppeUants,  t.  EHR- 
HARDT  et  al..  Respondents.  (Snpreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 6,  1907.)  Action  by  Eleanor  Bensinger  and 
another  against  Joel  B.  Ehrhardt  and  another. 
S.  Untermyer,  for  appellants.  J.  L.  Cadwalad- 
er,  for  respondents.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.     Order  filed. 

BENTON,  Respondent,  v.  BENTON,  Ap- 
pellant. (Supreme  C^urt,  Appellate  Division, 
First  Department.  December  20,  1907.)  Action 
by  Aletta  T.  Benton  against  Frederick  L.  Ben- 
ton. J.  H.  Corwin,  for  appellant.  J.  H.  Hazel- 
ton,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 

BERGMANN,  Respondent,  t.  LBAVITT  et 
al.,  Appellants.  (Supreme  CTourt,  Appellate  Di- 
vision, First  Department.  December  20.  1907.) 
Action  by  George  A.  Bergmann  against  Frances 
L.  B.  Leavitt;  individually,  etc.  C.  F.  Brown, 
for  appellants.  J.  M.  Harrington,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

INGRAHAM  and  McLAUGHLIN,  JJ.,  dis- 
sent, on  dissenting  opinion  in  Bergmann  v.  Lea- 
vltt,  113  App.  Div.  899,  99  N.  Y.  Snpp.  748. 


BIRNBAUM,  Appellant,  t.  SILBERMAN, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  6,  1907J 
Action  by  Isaac  Bimbanm  against  Samuel  J. 
Silberman.  C  S.  Rosenthal,  for  appellant  'R. 
P.  Mowton,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

BJEBS,  Respondent,  v.  ROCHESTER  BY. 
CO.,  Appellant  ^upreme  Court.  Appellate  Di- 
vision, Fourth  '  Department  November  27, 
1907.)  Action  by  Gus  Bjers  against  the  Ro- 
chester  Railway   Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  the  appellant  witnin 
20  days  stipulates  to  reduce  the  verdict  to  the 
sum  of  $50  as  of  the  date  of  the  rendition  there- 
of, in  which  event  the  judgment  is  modified  ac- 
cordingly, and,  as  so  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party. 

ROBSON,  J.,  dissents,  and  votes  for  affirm- 
ance. 

BLASS,  Respondent,  v.  SLOGUM,  Appellant 
(Supreme  0>urt,  Appellate  Division,  Second  De- 
partment January  10,  1908.)  Action  by  Grant 
Blass  against  Joseph  J.  Slocum,  as  receiver  of 
the  Pou^hkeepsie  &  Eastern  Railway  Ckimpany. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

BOCJKHOLT,  Respondent,  y.  MJVINSON, 
Appellant  (Supreme  Court,  Appellate  iHyi- 
sion.  Second  Department.  January  !(),  1W&.) 
Action  by  Henry  A.  Bockholt  against  Solonwn 
Levinson.  No  opinion.  Judgmmt  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 
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BOSININO,  Respondent,  t.  BOEININO,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  29,  1907.)  Ac- 
tion by  Carrie  G.  Boeninr  against  William  C. 
Boeninj;.     No  opinion.    Motion  denied. 

BOEININO,  Respondent,  v.  BOENING,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  January  10,  1906.)  Ac- 
tion by  Carrie  C.  Boenlng  against  William  G. 
Boening.  No  opinion.  Judgment  affirmed,  with 
costs. 

BOSOOWITZ,  Respondent,  ▼.  SUI^BACH- 
BR,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  8,  1907.) 
Action  by  Jesse  L.  Boscowitz  against  Joseph 
H.  Sulzbacher.  C.  L.  Craig,  for  appellant.  B. 
Goldmark,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

BOPP,  Respondent,  v.  KBIPBR,  Appellant 
^upreme  Court,  Appellate  Division,  Second 
Department  November  22,  1907.)  Action  by 
Oustave  Bopp  against  Charles  Keiper.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

BRACKBN-McAVBNBT  CO.,  Respondent,  T. 
MILLER  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Janu- 
ary 10,  1908.)  Action  by  the  Bracken-Mo- 
Aveney  Company  against  Harry  Miller  and 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 

BRIOGS,  Appellant  v.  WIGKES  BROS.,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  January  10^1908.)  Ac- 
tion by  Henry  C.  Brlggs  agamst  Wickes  Bros. 
No  opinion.  Judgment  of  uie  Mnnicipal  Court 
affirmed,  with  costs. 

BROSSOIT  V.  EQUITABLE  SECURITIES 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  December  13,  1907j)  Action  by 
Henrietta  Brossoit  against  the  Equitable  Se- 
curities Company.  No  opinion.  Motion  grant- 
ed, with  $10  costs.    Order  filed. 

BROWN  et  al..  Appellants,  v.  DTCKMAN 
et  al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  29, 
1907.)  Action  by  Charles  A.  Brovni  and  another 
against  William  L.  Dyckman,  as  executor  of 
Rosalie  A.   Bleakley,   deceased,  and   others. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HIRSCHBBRG,  P.  J.,  not  voting. 

BROWN,  Respondent  v.  NATIONAL  FIRE 
INS.  CO.,  Appellant.  (Supreme  CJourt,  Appel- 
late Division,  Fourth  Department  Deceniber 
4,  1907.)  Action  by  John  L.  Brown  against 
the  National  Fire  Insurance  Company.  No 
opinion.    Judgment  affirmed,  with  costs. 

BROWN,  Respondent  v.  UTOPIA  LAND 
CO.,  Appellant.  (Supreme  Court  Appellate 
Division,  First  Department.  January  l(),jl908.) 
Action   by   Harry  Brown   against   tie  xTtopia 


Land  Company.  B.  Jacobns,  for  appellant  A. 
H.  Parkhurst,  for  respondent  No  opiufct 
Judgment  affirmed,  with  costs,  with  leave  to  d^ 
fendant  to  amend  on  payment  of  eosta.  Oris 
filed. 

BRUTBTTR  Respondent.  t.  NASSAU 
ELECTRIC  R.  CO.,  Appellant.  (SuprCT* 
Court  Appellate  Division,  Second  Dejiartmeat 
November  22,  1907.)  Action  by  Pranlt  Bnijttti 
against  the  Nassau  Electric  Railroad  Compaa;. 
No  opinion.  Judgment  of  the  Municipal  Coon 
affirmed,  with  costs. 

BRYAN,  Respondent  v.  WEISS,  AppelUrt 
(Supreme  Court,  Appellate  Division,  Second  H^ 
partment  November  22,  1907.)  Action  by  Wil- 
liam Bryan  against  Samuel  Weiss.  No  opinioB. 
Judgment  and  order  unanimously  affirmed,  witk 
costs. 


BUSH,  Respondent,  v.  INTERNATI0N.4L 
PAPER  CO.,  Appellant.  (Supreme  Court  .Ap- 
pellate Division,  Fourth  Department.  Decea:- 
ber  6,  1907.)  Action  by  Frank  Bush  against  u<- 
International   Paper  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

WILLIAMS,  J.,  not  sitting. 

BUTLER,  Respondent  v.  BROOKLYN  CTT- 
IZEiN,  Appellant  (Supreme  Court,  Appellste 
Division,  Second  Department  January  10. 
1908.)  Action  by  Annie  Butler  against  tfa-: 
Brooklyn  Citizen.  No  opinion.  Judgment  and 
order  reversed,  and  new  trial  granted,  costs  ro 
abide  the  event  unless  within  20  days  plaint!^ 
stipulate  to  reduce  recovery  of  damages  to  nv 
sum  of  $2,500,  in  which  case  the  judgment  u 
modified,   and  order,  affirmed,   without  costs. 

BUTLER  v.  C5LARKSON  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Denartment- 
November  22,  1907.)  Action  by  WiUiam  S. 
Butler  against  Sidney  A.  Clarkson  and  otbeis. 
No  opinion.  Motion  denied,  without  costs,  pra- 
vided  the  appellant  perfect  his  appeal  in  tine 
to  place  the  case  upon  the  next  calendar  of  tfaii 
court  and  be  ready  for  argument  when  the  csdm 
is  reached ;  otherwise,  motion  granted,  with  $10 
costs. 

CALAHAN,  Respondent  v.  NEW  YORK 
CITY  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  IMvision,  First  Department  January 
10,  1908.)  Action  by  Lizzie  Calaban  agains: 
the  New  York  City  Railway  CJompany.  B.  H. 
Ames,  for  ap^llant  G.  W.  Smith,  for  res^nd- 
ent  No  opinion.  Judgment  and  order  affirmed, 
with  costs.    Order  filed. 


CALLAHAN,  Respondent,  v.  ISBRISTER. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  22.  l^i'.i 
Action  by  Timothy  Callahan  against  John  Is- 
brister. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Westdiester  county  affirmed, 
with  costs. 

HIRSCHBERG,  p.  J.,  not  TOtin^ 
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In  re  CAUPIQLIO.  (Supreme  Court,  Aiy- 
peltate  Division,  Second  Departmoit  Novem- 
ber 29,  1907.)  In  the  matter  of  the  applica- 
tion of  Maria  CSampicIio  for  the  removal  of 
the  bo<l7  of  Lorenzo  CunpigUo  (also  known  as 
"Lawrence  Campbell")  from  a  burial  plot  in 
Calvary  Oemeterr  to  another  plot  In  the  same 
cemetery.    No  opinion.    Motion  denied. 

CARPENTER  et  at.  Appellants,  ▼.  KLBUN, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  December  20,  1907.) 
Action  by  Joseph  N.  Carpenter  and  others 
against  Josephine  Klein.  M.  Mayer,  for  appel- 
lants. S.  Sultan,  for  respondent.  No  opimoo. 
Order  affirmed,  with  $10  costs  and  disbnrse- 
ments.    Order  filed. 

CARPINONB,  Appellant,  v.  GREENSPAN 
!t  al..  Respondents.  (Supreme  Court,  Appellate 
DiTision,  Second  Department.  January  10, 
1908.)  Action  by  Antonio  Carpinone  against 
Jacob  Greenspan  and  another. 

P£>R  CURIAM.  Judgment  of  the  Municipal 
Coart  affirmed,  with  costs. 

HOOKER,  J.,  dissents.  HIRSCHBERG,  P. 
f..  Dot  voting. 

CASPER  et  al.,  Respondents,  v.  GOLD- 
BERG et  al.,  Appellants.  (Snpreme  CV>nrt, 
Appellate  Division,  Second  Department.  No- 
renaber  22.  1907.)  Action  t^  Max  Casper  and 
mother  against  Harris  Goldberg  and  others. 
Vo  opinion.     Judgment  affirmed,  with  costs. 

CASS,  Respondent,  v.  8TEINER,  Appel- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
ind  Department  December  23,  1907.)  Action 
yy  Peter  J.  Cass  against  Max  Steiner. 

PER  CURIAM.  Judgment  of  the  Municipal 
ZoxxTt  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

CHARLES  H.  BROWN  PAINT  CO,  Re- 
pondent,  v.  COHN  et  al..  Appellants.  (Su- 
ireme  Court,  Appellate  Division,  Second  I>e- 
lartment.  January  10,  1908.)  Action  by  the 
)harlea  H.  Brown  Paint  (Jompany  against 
iarauel  Cohn  and  another.  No  opinion.  Judg- 
lent  of  the  Municipal  Court  affirmed,  with 
oets. 

CIRKOT,  Appellant,  v.  BROWN,  Respond- 
Dt.  (Supreme  Court,  Appellate  Division,  Sec- 
nd  Department.  January  10,  19O30  Action 
y  Peter  (^irkot  against  Clement  li.  Brown, 
^o  opinion.  Judgment  of  the  Municipal  Court 
erersed,  and  new  trial  ordered,  costs  to  abide 
le  event,  on  the  authority  of  Flanagan  v.  Fox, 

Misc.  Rep.  132,  26  N.  Y.  Supp.  48,  affirmed 
44  N.  I,  TOO,  ^  N.  E.  867. 

OITT  OP  NEW  YORK,  Respondent,  v. 
[OLi^DERBER.  Appellant.  (Snpreme  Court, 
ppellate  Division,  First  Department.  Decern- 
?r  6,  1907.)  Action  by  the  aty  of  New  York 
gainst  Charles  P.  Holzderber.  W.  W.  Niles, 
ir  appellant.  T.  Connoly,  for  respondent.  No 
jinion.  Judgment  and  order  affirmed,  with 
>Kts.  Order  filed.  See  44  Misc.  Rep.  609,  90 
.  Y.  Supp.  6S. 


CITY  OF  NEW  YORK,  Respondent,  r. 
UR6ALO  et  al..  Appellants.  (Snpreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 5,  1007.)  Action  by  the  City  of  New 
York  against  Lonis  Urgalo  and  another.  No 
(^nion.  Motion  denied,  without  costs,  pro- 
vided the  appellants  perfect  their  appeal  in 
time  to  place  the  case  upon  the  next  calendar 
of  this  court  and  be  ready  for  argument  when 
the  cause  is  reached;  otherwise,  motion  grant- 
ed, with  $10  costs. 

OLEMBNSON,  Respondent,  ▼.  FRANKLIN 
L.  LEWI  CO..  Appellant.  (Snpreme  Court, 
Appellate  Division,  Fourth  Department.  De- 
cember 4,  1907.)  Action  by'Thomas  J.  (3Iem- 
enson  against  the  Franklin  L.  Lewi  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

WILLIAMS,  J.,  dissents. 


COHEN,  Respondent,  v.  ARNSTBIN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  DMiartment  December  20,  1907.)  Ac- 
tion by  Ben  Cohen  against  Robert  Amstein. 
M.  Fcltenatein,  for  appellant  M.  Kronacher, 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs.     Order  filed. 

COHEN,  Respondent,  v.  REOIERER  «t  al., 
Appellants.  (Supreme  Ourt,  Appellate  Divi- 
sion. Second  Department  January  10,  1908.) 
Action  by  Barney  Cohen  against  Isaac  Rec;ier- 
er  and  another.  No  opinion.  Motion  denied, 
with  $10  costs. 

COHN,  Respondent  v.  PAUL  O.  KOEBER 
CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  Novemoer  22, 
1907.)  Action  by  Arthur  (^ohn  against  the 
Paul  C.  Koeber  Company.  No  opinion.  Order 
modified,  by  limiting  the  reference  to  issues  of 
fact  (see  Code  Civ.  Proc.  %  1013),  and,  as  thus 
modified,  affirmed,  without  costs. 

COLGATE  et  al..  Appellants,  v.  NEW 
YORK  CENT.  &  H.  R.  S.  CO..  Respondent 
(Snpreme  Cionrt  Appellate  Division,  Second 
Department.  November  22.  1007.)  Action  by 
Susan  F.  Colgate  and  others,  as  trustees,  etc., 
of  James  B.  Colgate,  deceased,  and  James  C. 
CJol^ate  and  Austen  (Colgate,  as  executors,  etc., 
against  the  New  York  (jentral  &  Hudson  Riv- 
er Railroad  Company. 

PER  CURIAM.  Judgment  (51  Misc.  Rep. 
603,  100  N.  Y.  Supp.  650)  modified,  so  far  as 
to  permit  the  defendant  to  enforce  subdivision 
"k"  of  rule  14,  on  the  ground  that  there  ia  not 
sufficient  evidence  to  show  that  said  rule  is 
not  reasonably  necessary  to  insure  the  safe 
managempnt  of  the  defendant's  trains,  and,  as 
thus  modified,  the  judgment  is  affirmed,  with- 
out costs. 

HOOKER,  J.,  votes  to  affirm  without  mod- 
ification. 


CONKLIN  et  al.  v.  CODDINGTON  et  aL 
(Supreme  CSonrt  Appellate  Division,  Second 
Department.  Januair  10,  1908.)  Action  by 
George  R.  Conkltn  and  another  against  William 
H.  (3oddington  and  Joha  O.  Mintnm,  aabse- 


Digitized  by 


Google 


1124 


10(7  NBW  TOSK  evevLmsmn 

and  141  N«w  York  SUta  Reportar 


qv«nt   lienor.      No   opinion.      Ordisr   affirmed, 
with  flO  costs  and  usborsementa. 

OOSLEY,  Bsspondent,  t.  OABNEY  tt  al., 
Assessors,  AppelfantB.  (Supreme  Conrt,  Ap- 
pellate DlTisfon,  Second  Department.  Janua- 
ry 10,  1908.)  Action  by  Jefferson  B.  Gonley 
against  Frank  Carney  and  otliers,  individaally 
and  as  asseesors  of  the  town  of  Hague,  coun- 
ty of  Warren,  state  of  New  York. 

P£>R  OURIAM.  Order  affirmed,  with  |10 
costs  and  disbursements. 

HIBSCHBEBG.  P.  J.,  not  TOting. 

OONNELL,  Respondent,  y.  CONNMjL,  Ap- 
pellant (Supreme  Ck>urt,  Appellate  DiTlsioii, 
Second  Department.  January  10,  1908.)  Ac- 
tion by  Mary  E.  Connell  against  William  F. 
CSonnell.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

In  re  CONOVBB  ST.  BETWEEN  WOLr 
OOTT  &  SULLIVAN  STS.,  IN  BOROUGH 
OF  BROOKLYN.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  6, 
19(^.)  In  the  matter  of  acquiring  title  to  Con- 
over  street,  between  Wolcott  and  Sullivan 
streets,  in  the  borough  of  Brooklyn,  duly  se- 
lected as  a  site  for  school  purposes  according 
to  law.  No  opinion.  Matter  referred  to  James 
P.  Kohler,  Esq.,  for  report  with  his  opinion. 


COOPER,  Appellant,  ▼.  JOSEPH  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  6,  1907.) 
Action  by  Hene  Cooper  against  Samuel  Joseph 
and  others.  J.  A.  Seidman,  for  appellant  A. 
A.  Feinberg,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 

OORNWAL  V.  BELL  TM/BPHOND  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment NovembiBr  27,  1907.)  Action  by 
Clara  C.  Cornwal,  as  administratrix,  etc, 
against  the  Bell  Telephone  Company.  No  opin- 
ion. FlaintifF's  exceptions  overruled.  Motion 
for  new  trial  denied,  with  costs,  and  judgment 
ordered  for  defendants  on  the  nonsuit 


COTTLER  et  al.,  Appellants,  v.  WIENER, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
siooL  Second  Department  January  10,  1908.) 
Action  ^  Louis  Cottier  and  another  against 
Morris  Wiener.  No  opinion.  Motion  denied, 
with  $10  costs. 

COUTURIER,  Respondent^  ▼.  TILYOU,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  December  20,  1907.)  Ac- 
tion by  Carter  Ciouturier  against  George  C 
Tllyou.  0.  F.  Finnerty,  tor  appellant  L.  J. 
Vorhaus,  for  respondent  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  ordered, 
costs  to  appellant  to  abide  event,  unless  plain- 
tiff stipulates  to  deduct  $200,  with  interest  there- 
on, from  the  judgment  in  which  event  judg- 
ment as  BO  modified,  and  order,  affirmed,  with- 
out costs  to  either  party.    Settle  order  on  notice. 

In  re  CRA6G  et  al.  (Supreme  Court  Appel- 
late Division,  Second  Department    October  25, 


1907.)  In  the  matter  of  Samnd  Cragg  ol 
others  for  an  order  declaring  the  nonoffical 
primary  election  held  by  the  Indepeodean 
League  of  the  Sixth  assembly  district,  county  of 
Kings,  on  the  24th  day  of  September,  190T,  null 
and  void,  etc. 

PEJR  OURIAM.  This  order  strikes  from  tk> 
official  ballot  the  names  of  certain  candidsts 
for  office  at  the  ensuing  Section.  The  grcmiii 
thereof  are  certain  alleged  errors  and  omissioBi 
in  the  party  proceedings  preliminary  to  the  Dom- 
ination of  these  indiviouals.  We  think  tttc 
the  Special  Term  could  not  make  such  cider, 
either  in  the  exercise  of  any  inherent  power  or 
by  virtue  of  any  statutory  authority.  Sectiaa 
11  of  the  primary  law  (Laws  1899,  p.  995,  c. 
47^,  which  is  cited  to  us  bv  the  respondent 
does  not  authorize  such  procedure,  but  is  iimitcii 
to  the  correction  of  errors  and  omissions  in  tbe 
primary  proceedings,  and  does  not  extend  to  th« 
correction  of  the  ballots.  Moreover,  in  any 
event  the  court  did  not  obtain  ^nriaoiction  of 
two  out  of  the  lliree  candidates  directly  affected 
by  this  order.  The  order  is  reversed,  without 
costs,  and  the  proceedings  dismissed. 


CROWE  V.  HEERMANCB  STORAGE  Ca 
(Supreme  Court  Appellate  Division,  First  De- 
partment December  6,  1907.)  Action  by  liar- 
Siret  Crowe,  as  administratrix,  against  the 
eermance  Storage  Company.  No  opinioQ. 
Motion  denied,  wiUi  $10  costs.    Order  aied. 

OURTIN,  Respondent  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  January  10. 
1908.)  Action  by  Mary  J.  Curtin  against  the 
city  of  New  York.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

DAIiY  T.  BDTLBR.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  December 
6,  1907.)  Action  by  Hugh  Daly,  as  administra- 
tor, against  James  Butler.  No  opinion.  Mo- 
tion denied,  with  $10  costs.     Order  filed. 


DALY  et  al..  Appellants,  r.  STUMPP  & 
WAI/TER  (X).,  Respondent  (Supreme  Coait, 
Appellate  Division,  Second  Department  No- 
vember 22,  1907.)  Action  by  Qiarles  J.  Daly 
and  another  doing  business  under  the  name  of 
the  Long  Island  Sod  Company,  against  the 
Stumpp  &  Walter  Company. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

HIRSCHBERO,  P.  J.,  not  votinc. 


DAVBRN  T.  CITY  OF  NBW  YORK.  (Su- 
preme Court  Appellate  Division,  First  Derart- 
ment.  December  13,  1907.)  Action  by  E3im 
Davem  against  the  city  of  New  York.  No  opin- 
ion. Motion  denied,  cm  condition  that  appel- 
lant be  ready  for  January  term.    Order  filed. 


DAVIS,  Respondent,  t.  DODOB,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment December  6,  1907.)  Action  by  fbab- 
ert  L.  Davis  against  John  II  Dodge.  No  opin- 
ion. Motion  denied,  without  costs,  provided  the 
appellant  perfect  his  appeal  in  time  to  place  the 
case  upon  the  next  calendar  of  this  court  and 


Digitrzed  by 


Google 


lOMOBAHDUlC  DBCI8ION8. 


1126 


le  ready  tat  axgaamt  whea  tlie  ca.nM  !■  nuih 
id  ;   otlierwiM,  motion  granted,  with  |10  onrta. 

DAVIS  ▼.  WEISBBROEHl.  (Saprcma  Conrt, 
Appellate  Division,  Fint  Department.  Decem- 
ler  13.  1907.)  Action  hj  Adolph  Davla  acainet 
ilorris  Weiabeiger.  No  opiniMi.  Motion  grant- 
id,  with  $10  coirta.    Order  filed. 

DAT  T.  DAY.  (Supreme  Oonrt,  Appellate 
OivisioD,  Second  Department.  November  22, 
1907.)  Action  by  Harry  lu  Day  ajiainst  Nancy 
r.  Day.   

PBR  CURIAM.  Order  affirmed,  withont 
soets.     See  106  N.  T.  Supp.  843. 

HOOKER,  J.,  votes  to  modify,  so  aa  to  make 
ilimony  payid>le  from  commencement  of  the 
Lction. 

DE:ARMAN,  Respondent,  t.  FROSSARD  et 
il..  Appellants.  (Sopreme  Court,  Appellate 
Division,  Second  Department  November  22, 
1907.)  Action  by  Mary  Dearman  axainst  Anna 
L  Frossard,  individually  and  as  sole  executrix, 
ttc,  of  Sarah  A.  Dearman,  deceased,  and  an- 
»tber.      

PEOt   CURIAM.      Judgment   affirmed,    with 

»8tS. 

HIRSGHBEIRO,  P.  J.,  not  votlnf. 

DEUKER  v.  new  YORK  CBJNT.  &  H.  R. 

Et.  GO.  (Supreme  Court,  Appellate  Division, 
^irst  Department.  December  13, 1907.)  Action 
}y  Ernest  Deulcer,  aa  administrator,  against 
he  New  Yorli  Central  &  Hudson  River  Rail- 
x>ad  Company.  No  opinion.  Motion  denied, 
vith  910  costs.    Order  filed. 

DICKINSON,  Respondent,  t.  PLATT.  Appel- 
ant (Supreme  Court,  Appellate  Division, 
fourth  Department.  November  27,  1907.)  Ae- 
:ion  by  Georgia  B.  Dickinson,  as  administra- 
Tix,  etc.,  against  Thomas  C.  Piatt,  as  president, 
itc.         

PER  CURIAM.  Judgment  and  order  affirm- 
!d,  with  costs. 

Mcl/BNNAN,  P.  J.,  dissents  on  the  ground 
:bat  the  plaintiff's  intestate  was  not  shown  to 
lave  been  free  from  contributory  negligence,  for 
:be  reasons  stated  in  the  opinion  of  Mr.  Justice 
SASH  upon  the  former  appeal  in  this  case, 
■eported  at  116  App.  Div.  661,  101  N.  Y.  Supp. 

70Qw 


DI   PONZIO,  Appellant  r.  BIANCHI,  Re- 

ipondent.  (Supreme  Court,  Appellate  Division, 
B^ourth  Department.  November  27,  1907.)  Ac- 
Jon  by  Rocco  Di  Ponzio,  by  guardian,  etc., 
igainst  Nloola  Bianchi,  by  guardian,  etc.  No 
>pinion.  Order  affirmed  with  $10  costs  and  dis- 
>iUBemeiita. 

DOYLBt  Respondoit  ▼.  WELSH,  Appellant 
Supreme  Court,  Appellate  Division,  Second 
Department  January  10,  190S.)  Action  by 
)£idiael  Doyle  against  Nicholas  Welsh.  No 
minion.  Judgment  and  order  of  the  County 
jDurt  of  Orange  oonntr  i^n«iiimn^.^j  afOrmed, 
irith  ooatik 


DRAKE  et  al..  Respondents,  r.  I<A.  OHICXXT- 

TE  et  al.^  Appellants.  (Supreme  Court  Ap- 
pellate Division,  First  Department  January 
10,  1006.)  Action  by  John  A.  Drake  and  an- 
other aMinst  Walter  B.  La  Chlcotte  and  an- 
other. J.  Q.  Cohen,  for  appellants.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 

DRAPER  T.  INTERBOROUGH  RAPID 
TRANSIT  CO.  (Supreme  Court  Appellate  Di- 
vision, S^rst  Department  December  6,  1907.) 
Action  by  Sarah  A  Draper  against  the  Inter- 
borough  Rapid  Transit  Company.  No  opinioii. 
Motion  denied,  with  $10  costs.    Order  filed. 

DRESS,  Appelhuit.  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
November  22,  1907.)  Action  by  Caroline  Dress 
against  the  Brooklyn  Heights  Railroad  Con- 
pany.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

DRISCOLL,  Respondent  t.  CARROLL,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  November  22,  1907.)  Ac- 
tion by  George  F.  Drisooll  against  James  Car- 
roll as  trustee,  etc.  No  opinion.  Motion  d^ 
nied,  provided  the  appellant  pay  $10  costs  and 
perfect  the  appeal  within  10  days;  otherwise^ 
motion  granted,  with  $10  costs. 

DUCKWORTH.  Respondent  v.  DRIVER, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Deceml^r  23.  1907.) 
Action  by  Walter  F.  Duckworth  against  Wil- 
liam S.  Driver.  No  opinion.  ■  Judgment  of  the 
Municipal  Conrt  unanimously  affirmed,  with 
costs. 

In  re  BAST  178th  ST.  (Supreme  Court  Ap- 
pellate Division,  First  Department  January 
17,  1908.)  In  the  matter  of  the  opening  of  East 
178th  street  No  opinion.  Motion  denied,  on 
payment  of  $10  costs,  and  on  condition  that 
appellant  be  ready  for  February  term.  Order 
filed. 

ECKERSON,  Respondent  v.  PLATT,  App 
lant  (Supreme  Court  Appellate  Division, 
ond  Department  November  22,  1007).  Action 
by  Margaret  Eckerson  agahist  Thomas  O.  Piatt 
as  president  of  the  United  States  Express  Com- 
pany. No  opinion.  Judgment  and  order  of  the 
0>unty  Court  of  Westchester  county  unanimous- 
ly affirmed,  with  costs. 

EDELSTEIN  et  al.,  R^ndents,  t.  BLIAS, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  lO,  1908.)  Ac- 
tion by  Henry  Edeistein  and  another  against 
Wolf  Ellas.  No  opinion.  Judgment  affirmed, 
with  coats. 

BISELB,  Appellant  t.  RODOERS,  Respond- 
ent (Supreme  Court,  Appellate  Diyiaion,  First 
Department  December  13,  1907.)  Action  to 
Frank  Eisele,  as  administrator,  against  John  0. 
Rodgers.  G.  D.  Lamb,  for  appellant  F.  V. 
Johnson,  for  reqiondent     No  opinigo.     Judf* 
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m«Dt  and  «»^er  afllimed,  with  coet*.  Order 
filed. 

PATTEBSON,  P.  J.,  and  McLAUGHUN,  J^ 
dissent 

BIBNER,  Respondent,  t.  JOHNSON,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  January  10,  1908.)  Action 
by  Lewis  Eisner  against  Cliarles  E.  Jolinson. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  witlt  costs. 

ENGBLHARDT  CONST.  CO.,  Appellant,  v. 

MANN,  Respondent  (Supreme  Court  Appel- 
late Dirision,  Second  Department  January  1(), 
1908.)  Action  by  the  Ebgelhardt  Construction 
Company  against  Jacob  Mann.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmea,  with 
costs. 

EPSTEIN  T.  GRANOFF.  (Supreme  CJourt, 
Appellate  Division,  Second  Department.  No- 
vember 29,  1907J  Action  by  Isidore  Epstein 
against  Hyman  Granoif.  No  opinion.  Motion 
denied,  with  costs. 


ERB,  Respondent  v.  CITY  OF  NEW  TORK, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  December  20, 1907.)  Action 
by  Adele  Mary  Erb  against  the  city  of  New 
xork.  Judgment  for  plaintiff,  and  defendant 
appecds.    Affirmed. 

PER  CURIAM.  Judgment  and  oTier  affirm- 
ed, with  costs. 

INGRAHAM,  J.  (dissentlnjt).  I  do  not  con- 
cur in  the  affirmance  of  this  Judgment  as  I 
think  that  the  evidence  failed  to  show  that  the 
defendant  was  negligent  in  failing  to  prevent 
the  sidewalk  upon  which  the  plaintiff  fell  from 
becoming  slippery.  The  accident  happened  on 
the  morning  of  the  16th  of  December,  1902,  be- 
tween 9  and  1()  o'clock.  It  appeared  that  in 
that  year  there  was  a  fall  of  snow  on  December 
6th  of  about  1^  inches ;  that  on  December  7th 
it  rahied ;  on  December  11th  and  12th  it  rained 
with  a  freezing  temporature,  so  that  1%  inches 
of  ice  formed  upon  the  streets ;  that  on  the  13th 
the  rain  continued  until  12  p.  m.,  after  which 
6  inches  of  snow  fell ;  that  on  the  16th  it  com- 
menced raining  at  10  o'clock  at  night,  and  con- 
tinued through  the  16th ;  that  frost  commenced 
on  the  5th  of  December,  and  continued  until 
the  15th,  when  the  temperature  rose  to  43  de- 
grees and  rain  commenced,  which  continued 
through  the  16th.  During  all  of  the  16th  the 
temperature  was  considerably  above  freeeing. 
The  plaintiff  testified  that  she  passed  these 
premises  six  times  every  day  and  was  familiar 
with  the  conditions,  and  that  it  had  been  slip- 
pery there  for  some  two  weeks  prior  to  the  ac- 
cident The  defendant  was  not  responsible  for 
the  formation  of  ice  on  this  sidewalk  resulting 
from  the  falling  of  snow  and  rain  and  the  frees- 
ing  weather,  as  it  is  quite  evident  that  it  would 
be  an  absolute  impossibility  for  the  city  during 
tbe  winter  months  in  this  latitude,  with  the  al- 
ternation of  lain,  snow,  and  frost,  to  keep  the 
1,158  miles  of  sidewalk,  with  an  area  of  27,0(10,- 
000  square  yards,  in  the  city  of  New  Toi^,  free 
from  Ice,  especially  in  those  parts  of  tbe  dty 
not  entirely  built  up  and  In  front  of  vacant 
property  of  this  kind.    The  snow  that  fell  on 


the  ISA  and  14th  would  aeeonat  <or  Ae  fut 

that  in  front  ot  this  vacant  lot  thec»  was  more 
or  less  packed  snow  upon  tbe  sidewalk,  wliich 
would  nsceesarily  make  the  sidewalk  alippetr: 
and  with  the  heavy  rain  on  the  night  of  tlx 
16th  and  the  moming  of  tbe  16th,  with  a  tm- 
perature  considerably  above  freezing,  the  resnlt 
would  necessarily  be  a  slippery  sidewalk,  for 
which  certainly  the  city  was  not  responsible. 
Taylor  t.  City  of  Yonkars,  105  N.  Y.  202,  11 
N.  E.  642,  50  Am.  Rep.  492;  Crawford  v.  Citr 
of  New  York.  68  App.  Div.  107,  74  N.  Y.  Snpp. 
261,  affirmed  174  N.  Y.  518,  66  N.  E.  life: 
Foley  V.  City  of  New  York,  96  Api).  Div.  374. 8S 
N.  Y.  Supp.  680.  The  plaintiff  testified  Oat 
"there  was  Ice  and  snow  which  bad  aocamuUted 
on  this  walk  for  several  days.  I  should  sa; 
about  two  weeks,  and  then  there  was  a  flow 
of  wator  that  went  over  the  lot  and  went  across 
diagonally  across  the  walk,  across  the  sidewalk, 
which  was  flowing  very  heavily  that  momin;. 
and  I  was  very  cautious  to  keep  down  my  um- 
brella and  use  my  umbrella  as  a  cane,  and  wh«D 
I  came  to  this  spot  I  fell  and  my  arm  went  is 
back  of  me.  •  *  •  The  siow  and  ioe  tliat 
bad  accumulated  on  the  walk  caused  me  to  fall 
I  could  not  see  it  tbrough  the  water.  I  coald 
not  see  whether  it  was  lumpy  or  whether  i: 
was  smooth."  Thus  the  plaintiff  expressly  tes- 
tified that  it  was  the  snow  and  ice  npon  the 
sidewalk  for  which  the  city  of  New  York  wjs 
not  responsible  that  caused  her  to  fall.  Ttir 
fact  that  there  was  water  on  the  sidewalk  flow- 
ing across  it  from  the  adjoining  lot  was  not  thr 
proximate  cause  of  the  accident  and  so  far  is 
I  can  see  had  nothing  to  do  with  the  plaintiCi 
slipping.  She  does  not  say  that  she  did  sot 
see  the  water  running  across  the  sidewalk.  Sbe 
does  say  that  ice  and  snow  was  on  the  sidewslli. 
and  liad  been  for  several  days  prior  to  tbe  ac- 
cident, and  the  presumption  is  certainly  jnsiti- 
fied  that  the  ice  and  snow  upon  which  plaintiJf 
fell  was  caused  by  the  snowstorm  two  or  thre» 
days  before  tbe  accident  It  seems  to  me  that 
the  wbole  case  negatives  the  inference  that  tlie 
water  which  had  been  allowed  to  flow  from  this 
vacant  lot  to  the  street  over  the  sidewalk  bad 
anything  to  do  with  the  accident  or  that  anj 
negligence  of  the  city  in  not  preventing  this 
flow  of  water  would  impose  any  liability  upon 
it  for  this  accident  I  think,  therefore,  this 
Judgment  should  be  reversed. 

ESTABR(X)K,  Respondent,  ▼.  80MMER- 
VILLB,  Appellant  (Supreme  Goort  Appellate 
Division,  First  Department  December  6,  ISMT.V 
Action  by  William  B.  Estabrook  against  Wil- 
liam B.  Sommerville.  W,  H,  Baker,  for  ap- 
pellant W.  P.  Maloney,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer  on  payment  of  coats.    Order  filed. 

FERDINAND  MUNCH  BRBWBRT,  Appel- 
lant ▼.  MULLER  et  al.,  Respoodenta.  (No.  1) 
(Supreme  Court  Appellate  Division,  Second  !>- 
rartment  January  10,  1908.)  Action  by  the 
Ferdinand  Munch  Brewery  against  Qraoe  Hol- 
ier and  another. 

PER  CURIAM.  Judgment  and  order  alBrmcd 
as  to  each  defendant  with  costs. 

HIRSCHBEBG,  P.  J.,  not  voting. 
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ITERDINAND  MUMGH  BRBWERT,  B«- 
ipondent,  v.  MULLBR  et  al.,  Appellants.  (No. 
i.)  (Supreme  Court,  Appellate  Divisioii,  Second 
department.  January  10,  1908.)  Action  hj  the 
[Oerdinand  Mund  Brewery  against  Grace  uul- 
er  and  another. 

PER  CURIAM.  Judgment  and  order  af- 
irmed,  with  costa. 

HIRSCHBBRO,  P.  J.,  not  TOting. 

FIFTH  AVE.  LIBRARY  SOCIBTT,  Appel- 
lant, ▼.  WBIIi,  Respondent  (Supreme  CJourt, 
Appellate  Division,  Second  Department.  No- 
vember 22,  1907.)  Action  by  the  Fifth  Avenue 
bibrary  Society  against  Emil  Weil.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmed  by 
default,  with  costs. 

FINKELSTEIN,  Respondent,  v.  FUCHS  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  29, 
1907J  Action  by  Max  Finkelstein  against  Da- 
vid Fuchs  and  another.  No  opinion.  Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 

FISCHER,  Appellant,  v.  KRAMER  et  al. 
Resjwndents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  22,  1907.) 
Action  by  David  Fischer  against  Isaac  Kramer 
and  others.  No  opinion.  Judgment  of  the  Mu- 
nicipal C!onrt  affirmed,  with  costs. 

FITZGERALD,  Respondent,  v.  ST. 
GEORGE,  Appellant  (Supreme  Court,  Appel- 
late Term.  November  29,  1907.)  Appeal  from 
Municipal  Court,  Borough  of  Manhattan,  First 
District  Action  by  Mary  Fitzgerald,  execu- 
trix of  James  M.  Fitzgerald,  against  Henrf  Y. 
St.  George.  B^m  a  judgment  for  plaintiff,  de- 
fondant  appeals.  Reversed,  and  new  trial  order- 
ed. August  P.  Wagener,  for  appellant  Isaac 
Fromme,  for  respondent 

PER  CURIAM.  We  are  of  the  opinion  that 
substantial  justice  requires  that  there  should  be 
a  new  trial  in  this  case.  Judgment  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 

FLTNN,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
November  22,  1907.)  Action  by  Daniel  Flynn 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

BIRSCHBERG,  P.  J.,  not  voting. 

FOOARTT,  Respondent,  v.  O'REILLT,  Ap- 
pellant. (Snpreme  Court,  Appellate  Division, 
First  Department.  January  1(5,  1908.)  Action 
by  William  P.  Fogarty  against  Sarah  A.  O'Reil- 
ly, as  executrix.  E.  W.  S.  Johnston,  for  appel- 
lant F.  H.  Mills,  for  respondent  No  opinion. 
Judgment  (107  N.  Y.  Supp.  234)  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  answer  on  payment  of  costs.  Or- 
der filed.  

IT,  COMTOBT  INN  ft  REALTY  CO.,  Re- 
spondent,   T.    TORD,    Appellant      (Snpreme 


Oonrt,  Appellate  DlrlsioB,  Second  Department 
January  10,  1908.)  Action  by  the  Ft  Comfort 
Inn  &  Realty  Company  against  Isaac  H.  Ford. 
No  opinion.  Judgment  and  order  affinned,  with 
costs. 

FRANK  et  al„  Appellants,  t.  GRANT  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  23,  1907.) 
Action  by  Hyman  Frank  and  others,  copart- 
ners, etc.,  against  Eugene  J.  Grant  and  another. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  without  costs.  In  any  event 
the  plaintiffs  are  entitled  to  recover  the  value 
of  the  nine  doors  used  by  the  defendants,  npoa. 
proof  of  such  value. 


FREEMAN,  Respondent,  v.  WYSE,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  December  6,  1907.)  Action  by 
Lewis  C.  Freeman  against  Marie  S.  Wyse.  R. 
T.  Greene,  for  appeUant  A.  J.  Rose,  for  re- 
spondent No  opinion.  Judgment  and  order 
reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  unless  plaintiff  stipu- 
lates to  reduce  the  judgment  as  entered  to  the 
sum  of  $2,188.00,  in  which  event,  judgment  as 
so  modined,  and  order,  affirmed,  without  costs. 
Settle  order  on  notice. 

In  re  FREEMAN  ST.,  BETWEEN  PRO- 
VOST ST.  AND  WHALE  CREEK  CANAL. 
IN  SEVENTEENTH  WARD  OF  BOROUGH 
OF  BROOKLYN,  CITY  OF  NEW  YORK. 
(Snpreme  Court,  Appellate  Division,  Second  De- 
partment November  29,  1907.)  In  the  matter 
of  the  application  of  the  city  of  New  York  res- 
tive to  acquiring  title,  eta,  for  the  purpose  of 
opening  Freeman  street,  between  Provost  street 
and  Whale  Creek  Canal,  in  the  Seventeendl 
Ward  of  the  borough  of  Brooklyn,  city  of  New 
York. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HIRSCHBERG,  P.  J.,  not  voting. 


FROST,  Appellant,  v.  RICHARDSON,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  December  20,  1907.)  Ac- 
tion by  Leander  L.  Frost  against  Charles  W. 
Richardson.  T.  F.  Wentworth,  for  appellant 
W.  H.  Beam,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs/    Order  filed. 

In  re  GAFFNEY  et  al. ,  (Snpreme  Court,  Ap- 
pellate Division,  First  Department.  December 
0,  1907.)  In  the  matter  of  John  Gaffney  and 
others.  No  opinion.  Motion  granted.  Settle 
order  on  notice. 

In  re  GBNBY.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  13, 
1907.)  In  the  matter  of  H.  A.  Geney.  No  opin- 
ion.   Reference  ordered.    Settle  order  on  notice. 

GBRMANIA  LIFE  INS.  (X).  ▼.  JOHN  V. 
SIGNELL  CO.  (three  cases).  (Supreme  Court, 
Appellate  Division,  First  Department.  Janu- 
ary 17,  1908.)  Actions  by  the  Germania  Life 
Insurance  Company  against  ths  John  V.  SigneU 
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Oompany.    No  oplnlona.    Motions,  granted,  with 
$10  costs.    Orders  filed. 

GBEZOG  DAVIDOFF  CJONBT.  00.,  Re- 
spondent, V.  LEVIN,  Appellant  (Snpreme 
Oonrt,  Appellate  Division,  Second  Department 
January  10,  190a)  Action  by  the  Oerzog  Davi- 
doff  Construction  Company  against  Jacob  Lervin. 
No  opinion.  Order  reversed,  with  $10  costs  and 
djabursements,  and  motion  granted,  with  costs. 
See  Krainin  v.  Colfey,  119  App.  Div.  516,  101 
N.  T.  Supp.  174.       

OITTLBMAN,  Respondent,  ▼.  FBI/TMAN  et 
al..  Appellants.  TSapreme  Court,  Appellate  Di- 
vision, Second  Department.  December  6,  1907.) 
Action  by  Eva  Gittleman  against  Charles  L. 
Feltman  and  others.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  granted. 
SetUe  order  before  Mr.  Justice  OAYNOR. 

GLOVER,  Respondent  v.  UNITED  STATES 
HEALTH  &  ACCIDENT  INS.  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  Deceniber  6,  1907.)  Action  by 
Eliza  Glover  against  the  United  States  Health 
&  Accident  Insurance  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 


GOLDEN  et  al.,  Respondents,  v.  SCHMIDT 
et  al..  Appellants.  (Supreme  Court  Appellate 
Division,  Second  Department  November  22, 
1907.)  Action  by  Aroan  Golden  and  others 
against  Gustav  A.  Schmidt  and  another.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bnrsements. 

GOLDSBOROUGH,  Appellant,  t.  HUTCH- 
INSON ACOUSTIC  CO.  et  al..  Respondents. 
(Supreme  Court  Appellate  Divimon,  First  De- 
partment December  6,  1907.)  Action  by  W. 
Elwell  Goldsborough  against  the  Hutchinson 
Acoustic  Company  and  others.  W.  D.  Gaillard, 
for  appellant  J.  Qninn,  (or  respondents.  No 
opinion.  Judgment  affirmed,  with  costs,  with 
leave  to  plaintiff  to  amend  on  payment  of  costs. 
Order  filed. 

GOULD  V.  GOULD.  (Supremo  Court,  Ap- 
pellate Division,  First  Department  December 
6,  1907.)  Action  by  Kathrine  O.  Gould  against 
Howard  (Jould.  No  opinion.  Motion  denied, 
with  $10  costs.    Order  filed. 

GOVE,  Respondent  v.  TOWER  et  aU  Appel- 
lants. (Snpreme  Court,  Appellate  Division, 
First  Department  December  S,  1907.)  Action 
by  Le  Roy  S.  Gove,  as  trustee,  against  Levi  L. 
Tower  and  others.  C.  H.  Williams,  for  appel- 
lants. J.  R.  Abney,  (or  respondent  No  opin- 
ion. Judgment  affirmed,  without  costs.  Order 
filed.  

GOZZBOrr,  Respondent  v.  PLAUT  et  al., 
Appellants,  ^upreme  Court  Appellate  Divi- 
■loiL  Second  Department  January  10,  1908.) 
Action  by  Bdwaird  J.  Gozzett  against  Albert 
Plant  and  another.  No  opinion.    Motion  denied. 

In  re  GRADE  DAMAGE  COMMISSION. 
In  re  GBI8LER.  In  re  DE  VINNB.  In  r« 
KAHRS.    In  re  ASTOR.    In  re  PETERSON. 


In  re  BURNETT.  In  n  OAINSBOBG.  (Sn- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  13,  1907.)  In  tha  matter  at 
the  grade  damage  commission.  In  the  matta 
of  Geisler.  In  the  matter  of  De  Vinne.  In  tlia 
matter  of  Kahrs.  In  the  matter  of  Aator.  la 
the  matter  of  Peterson.  In  the  matter  of  Burn- 
ett. In  the  matter  of  Gainsborg.  No  (q>imon& 
Applications  for  extension  granted.  Settle  or- 
ders on  notion 

GRAY,  Respondent  v.  SIEGBL-CXK>PEB 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, First  Department  DeoembM'  6,  VHn^ 
Action  by  Mary  A.  Gray,  as  administratrix, 
against  the  Siegel-Gooper  Company.  O.  6.  Bat- 
tle, for  appellant  J.  G.  Robinson,  for  respond- 
ent No  opinion.  Judgment  and  order  reversed, 
and  new  trial  ordered,  costs  to  appellant  to 
abide  event  unless  plaintiff  stipulates  to  redaoi 
verdict  to  $15,000,  together  with  interest,  coeti, 
etc.,  in  which  event  judgment  as  so  modified, 
and  order,  affirmed,  without  costs.  Settle  order 
on  notice.  See  ill  App.  Div.  9Z6.  87  N.  I. 
Supp.  1135. 

GROTE  V.  OROTE.  (Supreme  Ooort,  Ap- 
pellate Division,  First  Department  De<»iii>er 
IS,  1907.)  Action  by  Angostua  H.  Grou 
against  Ida  F.  Grote.  No  opinion.  Motion  de- 
nied, with  $10  costs.    Order  filed. 

GUNDERSON,  Respondent  v.  ROEBLINO 
CONST.  CO.,  Appellant  et  al.  (Snpreme 
Court,  Appellate  Division,  Second  Department 
Jannaiy  10, 19(M3.)  Action  by  Rosa  Oondersoo, 
administratrix,  etc.,  of  Peter  A.  Gnnderaon.  de- 
ceased, against  the  Iloebling  Construction  Com- 
pany, impleaded  with  Poet  &  McCocd.  No 
opinion.     Order  affirmed,  with  costs. 

HAACK,  Respondent  v.  BROOKLYN  LA- 
BOR LYCEUM  ASS'N,  Appellant  (Supreme 
Oonrt,  Appellate  Division,  Second  Department. 
November  22, 1907.)  Action  by  Laura  A.  Haack 
against  the  Brooklyn  Labor  Lyceum  Associa- 
tion. No  opinion.  Order  unanimously  affirmed, 
with  costs. 


HAACK,  Respondent  v.  BROOKLYN  LA- 
BOR LYCBUMT  ASS'N,  Appellant  (Snprema 
Court  Appellate  Division,  Second  D^artment 
November  22,  1907.)  Action  by  Bmno  Haaek. 
an  infant  by  Laura  A.  Haadc,  his  gnardian  ai 
litem,  against  the  Brooklyn  Labor  Lycenm  As- 
sociation. No  opinion.  Order  unanimously  af- 
firmed, with  costs.  See  93  App.  Div.  491.  87 
N.  Y.  Supp.  814.      

HAAS,  Appellant,  ▼.  LOEB  et  al.,  Respend* 

ents.  (Supreme  Court  Appellate  Division,  First 
Deparbnent  January  10,  1908.)  Action  by 
Gustavus  Haas  against  Louis  L.  Loeb  and  oth- 
ers. N.  L.  Robinson,  for  appellant  B.  N. 
Cardoso,  (or  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

HACKETT,  Appellant  v.  VIEW  et  aL,  Re- 
spondents. (Snpreme  Contt,  Appellate  DivisioD. 
Fourth  Department  September  2S.  1907.) 
Action  bv  Mary  B.  Hackett  against  George  B. 
View  and  others. 
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PUR  OUBIAM.  Upon  fllinp  atipnlatioii,  and 
her  paper*  in  thla.  action,  ordered  tliat  all  pro- 
«dinss  herein  be  stayed  until  SO  days  after 
le  hearinc  and  deciiion  by  the  Oonrt  of  Ap- 
>aJa  of  ue  appeal  i)ending  in  that  court  m 
te  acUon  of  Emerlck  t.  Hackett,  189  N.  X.  — , 

i  N.  B.  iiaa      __^^ 

HAim:S,  Appellant,  T.  BARBER  et  al.,  Re- 
londenta.  (Supreme  Court,  Appellate  DiTlaion, 
ecodd  Department.  November  2d,  1907.)  Ae- 
on by  Fianklin  Haines  against  Amai  L.  Bar- 
er and  others.  No  opinion.  Judgment  af- 
rmed,  with  costs.  See  113  App.  Div.  606,  100 
I.  Y.  Snpp.  7B.       

UAIRE  T.  HUGHES.  (Supreme  Court,  Ap- 
«llate  DiTision,  First  Department  January 
7,  1908.)  Action  br  Robert  J.  Haire  against 
'oseph  J.  Hughes.  No  opinion.  Motion  denied, 
rithoat  costs.    Order  filed. 

HALJi,  Respondent  v.  CITZ  OF  NEW 
rORK,  Appelant  (Supreme  Court,  Appellate 
Division,  Second  Department.  January  10, 
[908w)  Action  by  Jerusha  I.  Hal!  against  the 
dty  of  New  Yor£  No  opinion.  Judgment  and 
irder  unanimously  affirmed,  with  costs. 

HALiSTED  et  al..  Respondents,  ▼.  SILBER- 
STEIN  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
irember  22,  1907.)  Action  by  John  M.  Halsted 
ind  another  against  Jacob  Bilberstein  and  an- 
Bther.  No  camion.  Judgment  afibmed,  with 
costs. 

HAMMOND,  Respondent,  ▼.  HAMMOND, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  January  10,  1908.)  Action 
by  Mary  A.  Hammond  against  Charles  h.  Ham- 
mond. O.  8.  Keves,  for  appellant  D.  T.  Kim- 
ball, for  respondent  No  opinion.  Judgment 
reversed,  and  new  trial  ordered,  costs  to  appel- 
lant to  abide  event  on  103  App.  Div.  43',  9S 
N.  Y.  Snpp.  1.    Order  filed. 

HANNA,  Respondent  v.  PITT  &  SCOTT, 
Limited,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  December  6, 
1907.)  Action  b^  William  E.  Hanna  against 
Pitt  &  Scott,  Limited.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
without  costs. 

HANNA,  Respondent,  t.  SPIEOELBERO  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  January.  10,  1008.) 
Action  by  J<^n  W.  Hanna,  doing  busineM'  as 
Hanna  &  Ca,  against  Charles  S.  Splegelberg  and 
others.    No  opinion.    Order  affirmed,  with  costs. 

HARBOR  ft  SUBURBAN  BUILDING  ft 
SAVINGS  ASS'N.  Appellant,  v.  WOOD  et  aU 
Respondents.  (Snpreme  Court,  Appellate  Divi- 
sion, Second  Department  December  5,  1907.) 
Action  by  the  Harbor  ft  Suburban  Build^  ft 
Savings  Association  against  George  T.  Wood 
and  others.  No  pinion.  Motion  denied,  with- 
out costs. 


In  re  HAST.  (Snpreme  Goort,  Appellate  Di- 
vision, First  Department  December  6,  1907.) 
In  the  matter  of  Joseph  D.  Hart  No  opinion. 
Reference  ordered.     Settle  order  on  noaoe. 

HAWKINS,  Respondent, '  V.  TAN  NUYSE, 
Appellant  (Supreme  C!ourt,  Appellate  Division, 
Second  Department  January  10,  1008.)  Ac- 
tion by  Annie  B.  Youngs  Hawkins  arainst 
James  C.  C.  Van  Nuyse.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 

HBBBARD,  Oom'r,  Respondent,  t.  LOBB, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  December  20, 1907.)  Action 
by  Robert  W.  Hebbard,  commissioner,  against 
Eugene  Loeb.  C.  Goldzier,  for  appellant  M. 
J.  Kelly,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed.    Order  filed. 

HEBREW  GBMILATH  ASS'N.  Respond- 
ent, V.  FREEDMAN,  Appellant  (Supreme 
Court  Appellate  Division,  First  Department 
December  20,  1907.)  Action  by  the  Hebrew 
Gemilath  Association  against  Fritz  Freedman. 
H.  W.  Polloclc,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

HEFFRON,  Respondent,  v.  NEW  YORK 
CITY  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 10,  1908.)  Action  by  Richard  HeSron 
against  the  New  York  City  Railway  Company, 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

HEINDBL,  Appellant,  v.  HEINDEL  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fiist  Department  January  1(^  1008.) 
Action  by  Theresa  Heindel  against  Caroline 
Heindel  and  others.  F.  Weiner,  for  appellant 
C.  C.  Miller,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  costs.     Order  filed. 

HTCKEY,  Respondent,  v.  BLOOMFIELD. 
Appellant  (Supreme  (jourt.  Appellate  Divi- 
sion, Second  Department  November  20,  1007.) 
Action  by  Johanna  Hickey  against  Henry  F. 
Bloomfield.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 


HOBUSCH.  Respondent,  v.  NEW  YORK  ft 
Q.  O.  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  De- 
cember 28,  1907.)  Action  by  Theodore  Ho- 
busch  against  the  New  York  &  Queens  County 
Railway  Company.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 

HOF ACKER,  Respondent,  v.  HOFACKER, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  22,  1007.)  Ac- 
tion by  (Gottfried  Hofacker  against  Victorine 
Hofacker.  No  opinion.  Motion  to  open  default 
granted,  without  costs. 

HOHL   T.   HEWITT   MOTOR   CO.      (Su- 
preme  Court,   Appellate  Division,   First   De- 
e.rtment      December    13,   1907.)      Action    by 
ax  P.  Hohl  against  the  Hewitt  Moter  C3om- 
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pan7.     No  opiniOB.     Motion  denied,  witk  |10 
costs.    Order  filed. 

HOMNTACK.  Bespondent,  t.  PRTTDBN- 
TIAIi  INS.  CO.  OP  AMERICA.  Appellant 
(Supreme  Court,  Appellate  Diyiaion,  Second  De- 
partment. December  23,  19070  Action  by  An- 
drew Homnyack  against  the  Prudential  Insur- 
ance Company  of  America. 

PER  CURIAM.  Judgment  and  order  afDrm- 
ed,  with  costs. 

HIRSCHBERO,  P.  J.,  not  voting. 
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HOPKINS.  Respondent,  v.  PILGRIM 
STKAM  LAUNDRY  CO.,  Appellant  (Su- 
preme Court.  Appellate  Division,  Second  De- 
^rtment  January  10,  1908.)  Action  by  Ben- 
jamin Hopkins  against  the  Pilpim  Steam 
Laundry  Company.  No  opinion.  Judgment  of 
the  Municipal  Court  aflarmed,  with  costs. 

HORNECKBR,  Respondent  v.  BROOK- 
LYN, Q.  C.  &  S.  B.  CO.,  AppeUant  (Supreme 
Court  Appellate  Division,  Second  Department 
November  22,  1907.)  Action  by  Martin  Horn- 
ecker  against  the  Brooklyn.  Queens  County  & 
Suburban  Railroad  Company.  No  opinion. 
Judgment  and  order  of  the  County  Court  of 
Kings  county  unanimously  affirmed,  with  costs. 

HORSMAN.  Respondent  ▼•  EDISON  ELEC- 
TRIC ILLUillNATING  CO.  OF  BROOK- 
LYN, Appellant.  (Supreme  Court  Appellate 
Division,  Second  Department  December  6, 
1907.)  Action  by  Annie  Horsman,  as  adminla- 
tratriz,  etc..  of  Albert  Horsman,  deceased, 
against  the  Edison  Electric  Illuminating. (Com- 
pany of  Brooklyn. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed.  with  costs. 

HIRSCHBEBG.  P.  J.,  not  voting. 

HORTON.  Appellant  v.  ANDRUS  et  al., 
Com'rs,  Respondents.  (Supreme  Court  Ap- 
pellate Division.  Second  Department.  Novem- 
ber 22,  1907.)  Action  by  Virginia  G.  Horton 
against  John  B.  Andrus  and  others,  as  com- 
missioners, etc.  No  opinion.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 
Questions  to  be  settied  before  Mr.  Justice  GAY- 
NOR.  

HOSMER,  Appellant  v.  TIFFANY  et  al., 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  6,  1907.) 
Action  by  Edward  8.  Hoamer,  as  trustee, 
against  Burnett  Y.  Tiffany  and  another.  L. 
M.  Berkeley,  for  appellant  Ne  opinion.  Ap- 
peal dismissed,  with  $10  costs  and  disburse- 
ments.    Order  filed. 

HOTALING  V.  HOTALING.  (Suprwne 
Court  Appellate  Division,  First  Department 
January  17.  1906.)  Action  by  Clara  A.  Hotal- 
ing  against  John  W.  Hotaling.  No  opinion- 
Motion  granted,  with  $10  costs.    Order  filed. 

HOYB,  Respondent  T.  PENNSYLVANIA 
R.  CX)m  Appellant,  et  al.  (Supreme  Court  Ap- 
pellate Division,  Second  Etepertment  Decem- 
ber 6,   1907.)     Action   by   Stephen  M.   Hoye 


against  tlie  Pannsyirania  RaOrsad  OmpiiiT 
and  another.  No  o|riaion.  Motion  denied, 
without  costs. 

In  re  HOYT'S  WILL.  (Supreme  Coort 
Appellate  Division,  Second  DqiertmeiU.  No- 
vember 29,  '1907.)  In  the  matter  of  pnviac 
the  alleged  last  will  and  testament  of  Samsd 
N.  Hoyt  deceased.  No  opinion.  Decree  sf 
the  Surrogate's  (3ourt  of  Kings  oonnty  (100 
N.  Y.  Su[9.  369)  affirmed  on  argoment  witb 
costs. 


HUDSON  &  M.  R.  (30.,  Respondent  v. 
WISNDEL.  Appellant  et  al.  (Supreme  Oinrt 
Appellate  Division,  First  Department  l>e- 
cember  6^  1907.)  Action  by  the  Uadson  £ 
Manhattan  Railroad  0>mpany  against  Jos«- 
phine  J.  S.  Wendel,  impleaded.  L.  L.  Dela- 
iield,  for  appellant  F.  B.  Jennlaon,  for  re- 
spondent 

PER  CURIAM.  Judgment  modified,  bj 
striking  from  tiie  second  paragraph  thereof  tie 
words  "in  fee  simple,"  and  insertine  in  !i« 
thereof  the  words  ''for  the  uses  and  purpose^ 
of  the  corporation  daring  the  continuani.'e  if 
the  corporate  existence."  With  this  modifica- 
tion of  the  judgment  the  order  appealeil  from 
is  affirmed.  Settie  order  on  notice.  See  115 
App.  DiT.  168,  100  N.  Y.  Snpp.  737. 

HUGOT  V.  HARDING.  In  re  SOALES. 
(Supreme  Ornrt,  Appellate  Division.  Second 
Department  December  23,  1907.)  Proceeding 
by  Louis  Hugot  judgment  creditor,  against 
George  E.  Harding,  judgment  debtor.  In  the 
matter  of  the  petition  of  Jefferson  Scales.  No 
opinion.  Order  affirmed,  with  $10  couts  asd 
disbursements. 

HUNTINGTON  TUMBLER  CO.,  Respond- 
ent y-  COHEN  et  al.^  Appellants.  (Supreme 
Court  Appellate  Division,  Second  Departmoit. 
November  22,  1907.)  Action  by  the  Huntin^-- 
ton  Tumbler  Company  against  Herman  Co- 
hen and  another.  No  opinion.  Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 

HURN,  Appellant  v.  HURN  et  aL,  Respond- 
ents. (Supreme  CJourt  Appellate  Division. 
Fourth  Department  December  4.  1907.)  Ac- 
tion by  Luella  Card  Hum  against  Frank  H. 
Hum  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

In  re  JACKSON.  (Supreme  Court  Appellate 
Division,  Second  Department  December  23, 
1907.)  In  the  matter  of  the  application  of  Marr 
E.  Jackson,  as  plaintiff  and  judgment  creditor, 
for  the  examination  on  supplementary  proceed- 
ings of  Arthur  H.  Yetman,  a  person  having 
property  of  <}eorge  Eldward  Harding,  defendant 
and  judgment  deotor.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disburaementa. 

JA(X>BS,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent  (Supreme  Court,  Appet 
late  Division,  Second  Department  January  10, 
1908.)  Action  by  Annie  Jacob*  against  tli« 
city  of  New  York.  No  opinion.  Judgment  and 
orders  unanimously  affirmed,  with  costs. 
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JANN,  Biemondent,  t.  NBW  YORK  CBNT. 
&  H.  R.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  DiTision,  Fourth  Department  De- 
cember 4,  1907.)  Action  by  Antoney  W.  Jann, 
ss  administrator,  etc.,  againit  the  New  York 
Central  &  Hudnon  Kiver  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
reraed,  and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event  Held  that  the  finding 
of  the  jury  that  plaintiffs  intestate  was  free 
from  contributory  negligence  was  contrary  to 
and  against  the  wei^t  of  the  evidence. 

SPRING,  J.,  dksenta. 

JAY  D.  PAGE!  &  CO.,  Respondent,  v.  STOCK 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  November  27, 
1907.)  Action  by  Jay  D.  Page  4  Co.  against 
Frederick  W.  Stock,  Sr.,  and  others.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

J.  J.  SPURR  &  SONS,  Inc.,  v.  EMPIRE 
STATE  SURETY  CO.  et  al.,  Defendants.  (Su- 
preme Oonrt,  Appellate  Division,  Second  Depart- 
ment. October  25,  1907.)  Action  by  J.  J. 
Spurr  &  Sons,  Incorporated,  against  the  E3m- 
pire  State  Surety  Company  and  another. 

PER  CURIAM.  The  court  is  unable  to  de- 
cide this  motion,  as  only  four  Justices  heard  it 
and  one,  on  referring  to  the  title  of  the  action 
in  consultation,  finds  himself  disqualified. 

J.  J.  SPURR  &  SONS,  Inc.,  Respondent,  v. 
B^rPIRE  STATE  SURETY  CO.,  Appellant  et 
al.  (Supreme  Court  Appellate  Division,  Second 
Department.  November  22,  1907.)  Action  by 
J.  J.  Spurr  &  Sons,  Incorporated,  against  the 
Empire  State  Surety  Company  and  another. 
No   opinion.     Appeal  dismissed,  without  costs. 

J.  J.  SPURR  &  SONS,  luc,  V.  EMPIRE 
STATE  SURETY  CO.  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 22,  1907.)  Action  by  J.  J.  Spurr  & 
Sons,  Incorporated,  against  the  Empire  State 
Surety  C!ompany  and  another.  No  opinion. 
rhe  appeal  having  been  determined,  it  is  un- 
necessary to  decide  this  motion. 

JONSSAN,  Respondent,  v.  BROOKLYN, 
3.  C.  &  S.  R.  CO..  Appellant  (Supreme  Court, 
Appellate  Division.  Second  Department  Jan- 
lar^  10,  1908.)  Action  by  Christine  Jonssan 
i^ainst  the  Brooklyn,  Queens  County  &  Su- 
>urban  Railroad  Company.  No  opinion.  Judg- 
nent  and  order  reversed,  and  new  trial  granted, 
XMsts  to  abide  the  event,  unless  within  20  days 
>IaintiiF  stipulate  to  reduce  recovery  of  damages 
:o  the  sum  of  $250,  with  costs,  in  which  case 
he  judgment,  as  modified,  and  the  order,  are 
inanimously  affirmed,  without  costs. 

JOSEPH,  Respondent  ▼.  SANDERS,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department.  January  10,  1908.)  Ac- 
ioD  by  Joseph  Joseph,  as  administrator,  etc., 
>f  Maiy  Joseph,  deceased,  against  Ray  San- 
lers.       

PER  CURIAM.  Judgment  of  the  Municipal 
!^ourt  reversed,  and  new  trial  ordered,  costs  to 
.bide  the  event,  on  the  ground  that  the  Jndir- 


ment  is  agaiast  the  wsi^t  of  svideiMie  on  tb* 

question  of  a  gift  causa  mortis. 
HOOKER,  J.,  disaenta. 

JUN6MAN,  Respondent,  t.  PARKER,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  January  10,  190&)  Action 
by  Charles  Jungman  against  Andrew  D.  Parker. 
L.  S.  Phillips,  for  appellant  M.  Mayer,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costs.     Order  filed. 

rrf  SJiSS?'  ^Respondent,  ▼.  BROOKLYN 
HEIGHTS  R.  Co.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
January  10,  1908.)  Action  by  Catherine  Ken- 
ney  against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 


KIEPEB.  Appellant  v.  VOLCKBNING,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  December  5,  1907.)  Ac- 
tion by  May  Kiefer  against  Ann  Volckening. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HIRSCHBERO,  P.  J.,  not  voting. 

KIERNAK  V.  BIDLITZ.  (Supreme  (3ourt 
Appellate  Division,  First  Department  Decem- 
ber 13,  1907.)  Action  by  Kate  Kieman  against 
Otto  M.  Eidlitz.  No  opinion.  Motion  denied, 
with  $10  costs.     Order  filed. 

KIPS  BAY  BREWING  &  MALTING  CO. 
T.  COLETTI  et  al.  (Supreme  Court  Appellate 
Division,  Second  Department.  November  22, 
1907.)  Action  by  the  Kips  Bay  Brewing  & 
Malting  Company  against  Gaspare  Coletti  and 
others.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

KLIGMAN,  Respondent  ▼.  LONG  ISLAND 
R.  CO.,  Appellant.  (Supreme  0>urt,  Appellate 
Division,  Second  Department.  January  10, 
1908.)  Action  by  Philip  Kligman  against  the 
Long  Island  Railroad  (jompany.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

KLUCZBWITZ,  Appellant  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
December  6,  1907.)  Action  by  Jefferson  Kluc- 
zewitz  against  the  New  York  (Central  &  Bud- 
son  River  Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SPRING,  J„  dissents. 

KNICKERBOCKER,  Respondent,  t.  BRIT- 
TON  et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate IHvision,  Fourth  Department.  Novem- 
ber 27,  1007/1  Action  by  Jessie  I.  Knickerbock- 
er against  Willis  N.  Britton  and  another.  No 
opinion.    Judgment  affirmed,  with  costs. 

KNK3KERBOGKBB  INVESTMENT  CO.  v. 
BANKERS'  LIFE  INS.  CO.  (Supreme  Court 
Appellate  Division,  First  Department  De- 
cember 18,  1907.)    Action  by  the  Knickerbocker 
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Inveatment  Company  against  the  Bankers'  Ufe 
Insurance  Company.  No  opinion.  Motion 
Cranted,  with  flO  costs.    Order  filed. 

KOEN,  Appellant,  ▼.  CITY  OP  NEW  YOKK, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  January  10,  1908.) 
Action  by  Mary  Koen,  as  administratrix,  etc., 
«f  Joseph  A.  Koen,  deceased,  against  the  city  of 
New  York.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

KRANDAIAj,  Respondent,  v.  SCHMIDT,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  November  22,  1907.)  Ac- 
tion by  Jona  Krandall  against  Gustav  A. 
Schmidt  No  opinion.  Judgment  of  the  Munici- 
pal (3ourt  affirmed,  with  costs. 

KREVORUCK,  Respondent,  y.  McLAUGH- 
LIN  REAL  ESTATBI  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  22,  1907.)  Action  by 
Frank  Krevoruck  against  the  McLaughlin  Real 
Estate  Company.  No  opinion.  Judgment  unan- 
imously affirmed,  witli  costs. 

KUJAVA,  Respondent  v.  IRVING,  Appel- 
lant. (Supreme  CJourt  Appellate  Division,  Sec- 
ond Department.  January  10,  190&)  Action 
hy  Frank  Kujava  against  Walter  B.  Irving. 
No  opinion.    Motion  denied. 

KTTNZ,  Respondent,  v.  ASTORIA  SIIiE 
WORKS.  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  December 
23,  1907.)  Action  by  Adam  N.  Knnz  against 
the  Astoria  Silk  Works.  No  opinion.  Judg- 
ment' and  order  unanimously  affirmed,  with 
'Costs. 

LA  FRANCE,  Respondent  v.  POST  &  HEN- 
DERSON CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  No- 
vember 27,  1907.)  Action  by  Paul  La  France 
against  the  Post  &  Henderson  Company.  No 
opinion.     Judgment   and  order  affirmed,  with 

«0St8. 


LAING  y.  PELTON  WATER  WHEEL  CO. 
<Supreme  Court  Appellate  Division,  First  De- 
partment January  17,  1908.)  Action  by  Wil- 
liam T.  Lainz  against  the  Pelton  Water  Wheel 
<3ompany.  No  opinion.  Motion  denied,  with 
^10  costs.    Order  filed. 

In  re  LANDS  &  PREMISES  SITUATE 
ON  NORTH  SIDE  OP  ST.  MARKS  AVE. 
(Supreme  Court  Appellate  Division,  Second 
Department  December  6,  1907.)  In  the  mat- 
ter of  acquiring  title  by  the  city  of  New  York 
to  certain  lands  and  premises  situate  on  the 
north  side  of  St  Marks  avenue,  etc.  No  opin- 
ion. Referee's  r^ort  confirmed,  and  order 
-signed. 

'LANG,  Appellant  y.  WHBATON,  Respond- 
ent. (Supreme  (^urt.  Appellate  Division,  Sec- 
ond Department  November  22,  1907.)  Action 
by  Fred  C.  Lang,  against  John  W.  Wheaton. 


No  opinion.    Order  affirmed,  wMi  910  easts  aid 

disbursements. 


LANOB,  Appellant,  y.  FIGGEI,  Bcspoodestl 
(Supreme  Court,  Appellate  Dividon,  Second  I^  I 
partment  November  22,  19070,  Actko  t^  | 
Adolpb  Lange  against  Charles  F.  Pine.  No| 
opinion.  Judgment  of  the  MnniciiMd  Conrt  si- 
firmed,  with  costs. 

LANTRT  y.  HOFFMAN  et  al.  (Snpreae 
CSourt,  Appellate  Division,  First  DepartmeoL 
December  6,  1907.)  Action  by  Francia  J.  Lu- 
try  against  Samuel  V.  Hofbnan  and  others.  Ko 
opinion.    Application  granted.     Order  aigwd. 

LAURICELLA,  Respondent,  ▼.  ilBTBO- 
POLITAN  ST.  RY.  CO.,  Appellant  (Snpran 
Court  Appellate  Division,  Second  Departmeat. 
November  22, 1907.)  Action  by  Oiovanni  Lami- 
cella  against  the  Metropolitan  Street  Rai]«v 
Company.  No  opinion.  Order  affirmed,  wita 
$10  costs  and  disbursements. 

LAVIN,  Respondent  v.  DHIGNON  COS- 
TRACTINO  CO.,  Appellant  (Sapreme  Conit, 
Appellate  Division,  Second  Department  Jsna- 
ary  10,  1908.)  Action  by  Michael  Lavin  agaiiut 
the  Degnon  (contracting  Company.  N«  opmioB. 
Judgment  and  order  unanimously  affirmed,  witk 
costs. 

LAW,  Appellant  v.  SACKBN  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Division, 
Second  Department  November  22,  1907.)  Ac- 
tion by  Cuarlotte  F.  Law  against  Philip  EL 
Sacken  and  another.  No  opinion.  Judgment  of 
the  Municipal  Court  affirmed,  with  coots. 

In  re  LAWLOR.  (Supreme  Court,  Appe- 
late Division,  Second  I>epartment  Noyember 
29,  1907.)  In  tito  matter  of  the  application  at 
Jeremiah  Lawlor  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

LENNON,  Respondent,  y.  WBSEB,  Ap 
lant.  (Supreme  Court  Appellate  Diviauw.  ! 
ond  Department  Janoar]y  10,  1908.)  Action 
bv  Alice  Lennon,  as  administratrix,  etcl,  of  John 
F.  Lennon,  deceased,  against  John  Weser.  No 
opinion.  .Tndgment  and  order  nnsnimonsly  at 
firmed,  with  costs. 

LE  ROY  PLOW  CO.,  Respondent,  t.  KIL- 
LER, Appellant  (Supreme  CJourt,  Appellats 
Division,  Fourth  Department  December  6, 
1007.)  Action  by  the  Le  Roy  Plow  Company 
against  Fred  W.  Miller.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

LBSB,  Appellant  v.  LAMPRECHT,  Re- 
spondent (Supreme  Court,  Anpellate  Division, 
First  Department  Jannair  10,  190S.)  Appeal 
from  Special  Term.  Acnon  by  Louis  Less 
against  Anna  Lampredit  individually  and  as 
executrix  of  the  estate  of  Hugo  Lampiecht, 
deceased,  for  the  specific  performance  of  a  can- 
tract.  From  a  Judgment  for  defendant  plain- 
tiff appeals.    Affirmed.    Joha  D.  ConaoUj,  lot 
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•nwlltnt    Arthar  J.  WestermaTr,  (or  rMpond- 
ont. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 
HOUGHTON,  J.,  diiaents. 
LAMBEBT,  J.  (dlnenting).  The  plaintift  en- 
tered into  an  agreement  in  writing  witli  Hugo 
Lamprecht,  defendant's  testator,  on  the  17th  day 
of  Augoit,  1906,  by  the  terms  of  which  agreement 
the  said  Hngo  Liainprecht  undertook  to  sell,  and 
the  plaintiff  to  purchase,  certain  premises,  de- 
scribed in  the  complaint  and  located  at  120th 
street,  for  the  sum  of  $7,600.  The  vendor  agreed 
to  convej  the  said  premises  free  from  all  in- 
rambrancea,  excepting  a  certain  party  wall 
agreement,  and  to  pay  the  taxes  for  the  year 
190S.  The  plaintiff  paid  $500  on  account  of 
the  purchase  price,  and  agreed  to  pay  the  bal- 
ance of  $7,000  on  the  delivery  of  the  deed;  it 
l>eiDg  agreed. that  if  the  title  to  the  premises 
sroved  oefectiTe  the  vendor  should  restore  the 
F500  and  the  contract  was  to  be  canceled.  The 
ieed  was  to  be  delivered  at  the  office  of  Lese  & 
Connolly,  No.  35  Nassau  street.  New  Tork,  on 
:be  5th  day  of  October,  1906,  at  11  o'clock  a.  m. 
)n  the  day  agreed  npon  the  parties  met,  and 
here  is  no  dispute  that  at  that  time  there  was 
in  outstanding  mortgage  of  $2,000  held  by  the 
iosveiy  Savings  Bank,  and,  so  far  as  the  record 
liscloses,  this  mortgage  is  still  outstanding,  so 
hat  at  no  time  has  the  vendor  been  in  a  posi- 
ion  to  tender  a  title  free  and  clear  of  all  in- 
umbrances ;  but  there  is  a  suggestion  in  the 
vidence  that  the  understanding  between  the 
arties  was  that  this  mortgage  was  to  be  paid 
ff  out  of  the  $7,000  which  the  plaintiff  bad 
greed  to  pay  upon  .the  delivery  of  the  deed, 
^'bile  the  parties  were  together  on  the  5th  day 
f  October,  1906,  a  written  agreement  was  en- 
>red  into  in  the  following  language :  "The  clos- 
ig  of  title  under  contract  dated  the  17th  day  of 
ugust,  1906,  between  Hugo  Lamprecht,  as  ven- 
>r.  and  Louis  Lese,  am  vendee,  of  the  premises 
o.  514  East  120th  street.  New  York  City,  is 
srebT  adjourned  to  November  3,  1905,  at  11 
c]o<^  a.  m.,  at  the  office  of  Lase  &  Connolly, 
:  No.  35  Nassau  street.  New  York  City.  It 
anderstood  and  agreed  that  the  vendee  will 
ly  interest  on  the  balance  of  the  purchase 
onej  from  the  date  hereof  to  November  3, 
K>5,  and  that  the  vendor  can  remain  in  nos- 
ssion  of  said  premises  from  November  3,  1905, 
December  1,  1905,  as  a  tenant,  at  a  rental  of 
le  dollar  ($1.00).  Title  to  be  closed  as  of 
stober  S.  1906.  Dated  New  York,  October  6, 
05.  [Signed]  Hugo  Lamprecht"  On  the  3d 
y  of  November,  after  some  preliminary  inter- 
ange  of  communications,  the  parties  met  at 
e  office  of  Bowers  &  Sands,  who  were  con- 
.ctiag  negotiations  for  a  loan  upon  the  prem- 
•a  in  connection  with  an  adjoining  i>arcel  own- 
by  the  plaintiff,  and  the  vendor  was  told  that 
e  loan  had  been  arranged  and  that  the  money 
>ald  be  forthcoming  as  soon  as  the  search  from 
s  Lawyers'  Title  utsnrance  &  Trust  Company 
uld  be  procured,  which  wonld  be  upon  that  day 
apon  the  following  day.  The  vendor  there- 
on refased  to  delay  the  closing  any  longer, 
d  a  deed,  in  form  and  substance  complying 
tb  the  requirements  of  the  contract,  was  ten- 
red.     This,  of  course,  the  plaintiff  was  unable 


to  accept  at  the  moment,  as  he  was  unprepared 
to  pay  over  the  $7,000;  but  Mr.  Lamprecht  was 
informed  by  a  Mr.  Baskerville,  representing 
Bowers  &  Sands,  that  the  contract  called  for  a 
conveyance  free  of  incumbrances,  and  that  this 
$2,000  mortgage  was  outstanding,  and  told  him 
that  if  he  would  clear  the  title  that  he  would 
see  to  it  that  the  money  was  paid.  But  Mr. 
Lamprecht  insisted  upon  a  tender  of  the  deed, 
and  upon  the  plaintiff  failing  to  accept  the 
same  the  parties  retired.  Mr.  Ball,  attorney  for 
the  vendor,  told  Mr.  Lese  and  Mr.  Baskerville 
that  he  would  see  what  could  be  done  toward 
bringing  about  a  closing  of  the  transaction,  and 
on  the  following  Monday,  November  6th,  Mr. 
Ball  and  Mr.  Lese,  one  of  plaintiff's  attomeprs, 
had  a  conversation  over  the  telephone,  in  which 
Mr.  Ball  was  informed  that  an  action  was  about 
to  be  started  to  compel  specific  performance  of  the 
contract.  Mr.  Ball  asked  for  delay,  and  suKest- 
ed  that  the  parties  go  to  the  home  of  Mr.  Lam- 
precht at  1  o'clock  that  afternoon  and  make  an 
effort  to  close.  Plaintiff,  or  his  counsel,  sug- 
gested that  they  could  not  find  the  necessary 
parties  in  time  to  close  at  1  o'clock,  but  that 
If  the  matter  could  be  held  until  8  o'clock  in  the 
evening  he  would  be  on  hand.  While  Mr.  Ball 
did  not  assume  to  speak  with  authority,  it  was 
arranged  that  they  should  go  to  the  home  of  Mr. 
Lamprecht  at  8  o'clock  that  evening,  and  the 
vendor  was  notified  bv  telegraph  that  the  par^ 
ties  would  come,  and  It  is  clearly  shown  by  the 
evidence  that  the  parties  did  meet  at  Mr.  Lam- 
precfat's  house  at  or  very  near  to  8  o'clock  that 
evening,  and  that  they  subsequently  found  him 
atf  a  neighboring  ^lace,  where  he  refused  to  do 
any  business,  saymg  in  substance  that  it  was 
too  late,  that  he  could  not  do  any  business  after 
8  o'clock,  and  that  he  had  waited  at  his  home 
until  after  8  o'clock.  He  admitted  that  he  ex- 
pected the  parties  at  1  o'clock,  and  that  he  would 
nave  closed  the  title  if  they  had  produced  the 
cash,  80  that  it  appears  that  up  to  1  o'clock  of 
the  (1th  day  of  November  the  vendor  was  willing 
to  perform,  and  that  he  had  not  up  to  that  time 
secured  the  satisfaction  piece  necessary  to  con- 
vey a  clear  title,  as  he  had  agreed  to  do  under 
his  contract,  and  his  refusal  to  do  business  in 
the  evening  of  the  6th  day  of  November,  after 
being  willing  to  perform  at  1  o'dock  of  that 
day,  was  a  clear  indication  that  he  did  not 
stand  upon  bis  tender  of  a  deed  made  on  the  8d 
day  of  November,  at  which  time  the  premises 
were  not  free  of  incumbrances.  It  is  true,  of 
course,  that  the  mere  fact  of  the  existence  of 
this  outstanding  mortgage,  which  the  vendor 
could  have  discharged  if  the  plaintiff  had  paid 
over  the  money,  was  not  sufficient  to  put  the 
defendant  in  default,  without  a  tender  on  the 
part  of  the  plaintiff  and  a  demand  for  perform- 
ance. Higgins  V.  Eagleton,  165  N.  Y.  466,  473, 
60  N.  E.  287;  Vandegrift  v.  Cowles  Engineering 
Co.,  161  N.  Y.  435,  443,  65  N.  B.  941,  48  L.  R. 
A.  685.  But,  on  the  other  hand,  the  defendant 
could  not,  by  the  tender  of  a  deed,  with  this 
incumbrance  outstanding,  put  the  plaintiff  in  de- 
fault, where  the  latter  was  proceeding  in  good 
faith  and  with  reasonable  diligence  to  perform 
his  contract,  and  where  the  delay  grew  out  of 
circumstances  which  could  not,  by  the  exercise 
of  ordinary  vigilance,  have  been  avoided,  be- 
cause time  was  clearly  not  of  the  essence  of  this 
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contract.  The  rule  Is  well  established  that  in 
actions  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate  time  is  not 
of  the  essence  of  the  contract,  unless  in  the 
agreement  it  is  dearly  the  intent  of  the  parties 
that  it  should  be  so  nnderstood.  The  mere  in- 
sertion in  the  contract  of  a  day  for  the  comple- 
tion does  not  make  such  time  the  essence  of  th« 
contract,  and  it  will  not  be  implied  as  essential, 
except  where  the  subject  of  the  sale  has  a  fluctu- 
ating value,  or  where  the  object  of  the  contract 
is  a  commercial  enterprise,  or  the  delay  In  com- 
pletion would  involve  one  of  the  parties  in  a  se- 
rious loss.  When  time  is  not  by  stipulation  or 
by  implication  of  the  essence  of  the  contract,  a 
court  of  equity  will  disregard  it,  and  decree 
specific  performance  when  an  action  at  law  has 
been  lost  by  default  of  the  party  seeking  per- 
formance, if  it  be  conscientious  that  the  agree- 
ment be  performed.  Hun  v.  Bourdon,  57  App. 
Div.  351,  354,  68  N.  Y.  Supp.  It2.  The  original 
agreement,  in  connection  with  the  agreement  for 
an  adjournment,  in  which  it  was  provided  that 
the  transfer  should  be  made  as  of  the  5th  day 
of  October,  which  was  the  date  mentioned  in  the 
original  ai;reement  for  the  completion  of  title, 
in  connection  with  the  acts  of  the  vendor  three 
days  after  his  tender  of  the  deed,  show  conclu- 
sively that  neither  party  regarded  the  day  of 
actual  performance  as  of  any  great  importance. 
It  was  agreed  in  the  supplemental  agreement 
for  adjournment  that  the  plaintiff  should  pay 
the  interest  on  the  deferred  payment  during  the 
period  of  adjournment;  that  is,  that  the  vendor 
should  have  the  use  of  the  $7,000  during  that 
time,  the  same  as  he  would  have  had  it  had  the 
transfer  been  actually  made,  and  the  convey- 
ance was  to  be  the  date  on  which  the  interest 
charge  or  use  of  the  money  commenced,  so  that 
in  equitable  contemplation  the  transfer  was 
made  on  the  5th  day  of  October,  1905,  and  the 
vendor  at  any  time  after  the  3d  day  of  Novem- 
ber, 1905,  would  have  been  entitled  to  recover 
the  sum  of  $7,000  on  the  clearing  of  the  title 
and  tendering  a  deed  of  conveyance  as  provided 
in  the  contract.  The  plaintiff  would  have  been 
ready  to  complete  his  purchase  on  the  3d  day  of 
November,  except  for  the  fact  that  there  was  a 
delay  in  securing  the  search  of  the  title  as  the 
foundation  for  the  proposed  loan,  which  the  ven- 
dor knew  was  necessary  to  the  completion  of 
the  transaction.  He  asked  for  a  delay  of  a  day 
that  the  matter  might  be  brought  about,  and  it 
would  be  most  inequitable  to  hold  that  the  ven- 
dor, under  the  circumstances,  could  work  a  for- 
feiture of  the  plaintiff's  payment  of  $500  on 
the  purchase  price,  together  with  the  expense 
of  searching  title,  attorney's  fees,  and  other  ex- 
penses incident  to  the  transaction,  by  the  tender 
of  a  deed  while  yet  the  incumbrance  was  upon 
the  title.  We  are  of  opinion  that  under  the  cir- 
cumstances the  vendor  was  bound  to  accept  the 
plaintiff's  offer  of  performance  on  the  6th  day 
of  November,  or  as  soon  thereafter  as  the  trans- 
action could  be  completely  closed,  and  that  It 
was  error  to  dismiss  the  plaintiffs  complaint, 
entailing  losses,  where  he  was  willing  to  per- 
form bis  contract,  and  where  had  made  every 
reasonable  effort  to  perform  it  within  a  reason- 
able time.  The  vendor,  having  permitted  his  at- 
torney to  reopen  negotiations  for  the  closing  of 
title,  and  conceding  that  he  would  have  acted  if 


the  money  had  been  tendered  at  1  o'dodc  on  tkt 
6th  day  of  November,  may  be  held  to  have  waiv- 
ed any  default  on  the  part  of  the  plaintiff  en 
the  3a  day  of  November.  The  evidenoe  is  de- 
cisive and  uncontradicted  that  the  vendor  stated, 
when  he  was  requested  to  perform  his  contracts 
shortly  after  8  o  clock  on  tne  evening  of  tlie  6th 
of  November,  that  he  conld  not  secure  a  dis- 
charge of  the  outstanding  mortnge  at  that  time 
in  the  evening,  and  the  plaintiff  then  offered  to 
deduct  the  amount  of  the  mortgage  and  pay  over 
the  balance,  and  himself  obtam  a  discnarge  of 
the  mortgage.  Thereupon  the  vendor  stated: 
"You  were  to  be  here  at  8  o'clock.  You  w^re 
not  here,  and  now  you  cannot  have  the  prop- 
erty." Here  again  we  have  a  dear  IndicatS^T. 
that  the  vendor  understood  that  8  o'clock  on  th^ 
evening  of  November  6th  was  fixed  as  the  tin* 
for  closing  the  transaction.  It  is  also  ma4' 
plain  that  the  plaintiff  was  in  good  faith  off>:r 
ing  to  perform,  and  even  going  beyond  the  r^ 
quirements  of  the  contract  by  oifering  to  assume 
the  burden  of  obtaining  the  satisfaction  p'lnx 
of  the  mortgage.  The  vendor  did  not  at  any 
time,  after  negotiations  fixing  the  time  of  dos- 
ing on  the  6th  day  of  November,  tender  a  deed 
to  the  plaintiff  and  thereby  put  him  in  defaaiu 
On  the  contrary,  he  refused  to  complete  his  con- 
tract, and  good  conscience,  which  is  at  ihf 
foundation  of  equitable  Jurisdiction,  demands 
that  the  plaintiff  should  be  granted  some  mea^ 
ure  of  relief,  the  extent  of  which  may  be  detei^ 
mined  upon  retrial  of  the  action.  The  judgment 
appealed  from  should  be  reversed,  with  cofu 
to  appellant  to  abide  the  event. 

LEVY,  Respondent,  v.  MANES,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  IV 
partment.  November  22,  1907.)  Action  by  Jo- 
seph Levy  against  Max  Manes. 

PER  CURIAM.  Judgment  of  the  Monidpal 
Court  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

In  re  LEVY'S  ESTATE.  (Supreme  Goatt. 
Appellate  DivAion,  First  Department.  Decem- 
ber 6,  1907.)  In  the  matter  of  Isaac  Levy,  de- 
ceased. No  opinion.  Order  aflBnned,  with  costs 
and  disbursements.    Order  filed. 

LEWIS,  Appellant,  v.  NEW  YORK  &  Q.  C. 
RY.  CO.,  Respondent.  (Supreme  Court,  'App^ 
late  Division,  Second  Department.  Jannary  10. 
1908.)  Action  by  George  A.  Lewis  against  the 
New  York  &  Queens  County  Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

LEWIS,  Appdlant,  v.  NEW  TORK  *  Q.  C- 
RY.  CO.,  Respondent.  (Supreme  Court,  App-'. 
late  Division,  Second  Department.  Jannaiy  !•*<. 
1908.)  Action  by  Julia  I.  Lewis,  an  infant,  b; 
George  A.  Lewis,  her  goardlan  ad  litem,  again^ 
the  New  York  &  Queens  Ooonty  Baflway  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HIRSCHBERG,  P.  J.,  not  votins. 
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LKYBEN,  Respondent,  r.  BROOKIiTN 
HEIGHTS  K.  CO.,  Appellant  (Sujweme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 29,  1907.)  Action  by  Gertrude  M.  Ley- 
den  against  the  Brooklyn  Heights  Railroad 
CompaBy. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Conrt  of  ElngB  county  affirmed,  with 
costs. 

WOODWARD  and  MILLER,  JX.  diaaent 

LISCHINSKY,  Appellant,  v.  DOBIiGER, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  22,  1907.) 
Action  by  Nochem  Liachinsky  against  Charles 
A.  Doelger.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 

In  re  LOEW.  (Supreme  dJourt,  Appellate  Di- 
vision, First  Department.  December  6,  1907.) 
In  the  matter  of  Herman  O.  Loew.  No  opin- 
ion. Motion  granted,  with  |10  oosta.  Order 
filed.  

LONG,  Appellant,  v.  SEAMAN'S  BANK 
FOR  SAVINGS,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  Department.  Janu- 
ary 10,  1908.)  Action  by  Bridget  Long  against 
the  Seaman's  Bank  for  Savings.  A.  H.  Sara- 
pohn,  for  appellant  Q.  Coggill,  for  respondent 
Xo  opinion.  Jadgment  affirmed,  with  costs. 
Order  filed. 

LONGENECKER,  Respondent,  t.  KUHN 
<>t  nl..  Appellants.  (Supreme  Court  Appellate 
Division,  Second  Department.  November  29, 
1007.)  Action  by  David  B.  Longenecker  against 
.Tohn  R.  Kuhn  and  others.  No  opinion.  Motion 
to  dismiss  appeal  dismissed. 

LONGENECKER,  Respondent  v.  KUHN  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Second  Department.  December  6,  1907.) 
Action  by  David  R.  Longenecker  against  John 
R.  Kuhn  and  others.  No  opinion.  Motion  de- 
nied. 

I.ITIKERT,  Respondent  v.  LUIKERT  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
Kion,  .Second  Department.  January  10,  1908.) 
Action  by  Victor  Luikert  against  Rosalie  Lulk- 
en  and  others.  No  opinion.  Order  affirmed, 
with  costs  and  disbursements. 


lyUSK,  Respondent  v.  LEE  et  al.,  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  27.  1907.)  Ac- 
tion hy  Ered  Lusk  against  Fred  Lee  and  an- 
other. 

PER  CURIAM.  Orders  affirmed,  with  $10 
[■osts  and  disbursements.  Held  that  under  the 
[■ircumstances  of  this  case  it  cannot  l>e  said  that 
the  court  abased  its  discretion  in  denying  the 
motions. 

SPRING  and  R0B80N.  33.,  dissent 

liUTFT,  Appellant  v.  NA8SAR  et  al.,  Re- 
ipondents.  (Supreme  Court,  Appellate  Division, 
Second   Department    January    10,   1908.)    Ac- 


tion by  Deeb  Lntty  against  Shakir  Nassar  and 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disoarsements. 

LYNCH.  Respondoit  v.  NEW  TORK  CITY 
RY.  CO.,  Appellant  (Supreme  Court  Appellate 
Division,  First  Department.  December  6, 1907.) 
Action  by  Martin  Lynch  against  the  New  York 
City  Railway  Ciompany.  B.  H.  Ames,  for  ap- 
pellant L.  B.  Posner,  for  respondent  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed. 

LYONS  BEET  SUGAR  REFINING  CO., 
Appellant  v.  BABCOCK.  Respondent.  (Su- 
preme Coart,  Appellate  Division,  Fourth  De- 
partment December  6.  1907.)  Action  by  the 
Lyons  Beet  Sugar  Refining  Company  against 
Frank  C.  Babcock.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

LYONS  BEETT  SUGAR  REFINING  <X)., 
Appellant  v.  JENKINS,  Respondent.  (Su- 
preme 0>nrt  Appellate  Division.  Fourth  De- 
Eirtment  December  6,  1907.)  Action  by  the 
yons  Beet  Su^r  Refining  Company  against 
George  B.  Jenkins.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

LYONS  BBET  SUGAR  REPINING  CO., 

Appellant,  v.  NEAL,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
Deceml)or  fi,  1007.)  Action  by  the  Lyons  Beet 
Sugar  Refining  Company  against  Ellsworth  Ne- 
al.  No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 


McCARDELL,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Janu- 
ary 10,  1908.)  Action  by  Frances  M.  McCar- 
dell  against  the  Metropolitan  Street  Railway 
Company.  No  opinion.  Reargument  ordered, 
and  case  set  down  for  Monday,  January  13, 
1908. 


McCARDELL,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Janu- 
ary 10,  1908.)  Action  by  Roy  L.  McCardell 
against  the  Metropolitan  Street  Railway  Com- 
pany. No  opinion.  Reargument  ordered,  and 
case  set  down  for  Monday,  January  13,  1906. 

McCarthy,  Respondent  v.  SCHULTZ,  Ap- 
pellant (Supreme  C!ourt  Appellate  Division, 
Second  Department  January  10,  1008.)  Ac- 
tion by  George  T.  McCarthy  against  Gustave 
Schultz. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs. 
HIRSCHBERO,  P.  J.,  not  voting. 

McCLURE,  PHILLIPS  &  CO.,  Respondent 
V.  HOME  LIFE  PUB.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  20,  1907.)  Action  by  McClure, 
Phillips  &  Co.  against  the  Home  Life  Pi;i>lish- 
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Ins  CompanT.  L.  W«in8cbenk,  for  appellant 
C.  A.  Brodei,  for  respoadent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs.    Order  filed. 

HOUGHTON,  J.,  dissenfak 

McCRYSTAL,  Respondent,  t.  McENANY  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
Tiaion,  Second  Department.  January  10,  1908.) 
Action  b7  Ellen  McCrystal  against  Nicholas 
McEnany  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HIRSCHBBRO,  P.  J.,  not  voting. 

McCULLOUOH  v.  McCREAI^Y  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  13,  1907.)  Action  by  Joseph 
J.  McGnliough  atjainst  Charles  McCready  and 
another.  No  opinion.  Motion  denied,  wiUi  ^10 
costs.     Order  filed. 

MACDONALD  v.  DAVIDSON  et  al.  (Su- 
preme Court  Api>ellate  Division,  First  Depart- 
ment December  13,  1907.)  Action  by  Ryland 
H.  Macdonald  against  John  A.  Davidson  and 
others.  No  opinion.  Motion  granted,  with  $10 
costa.    Order  filed. 

McQAHIB,  Respondent  v.  FAHRBNHOLZ, 
Appellant  (Supreme  Court  Appellate  Division, 
Second  Department  January  10,  1908.)  Ac- 
tion by  William  J.  McOahie  against  Sarah  E. 
Fahrenholz.  No  opinion.  Judgment  of  the 
Municipal  C!ourt  affirmed,  with  costs. 

McOUIRK,  Respondoit  V.  CARSTBN  OF- 
FBRMAN  COAL  CO.,  Amwllant  (Supreme 
Court  Appellate  Division,  Second  Department 
January  ID,  190a)  Action  by  Frank  McOuirk 
against  the  Carsten  Offerman  C!oal  Company. 
No  opinion.  Judgment  and  order  of  the  Munic- 
ipal Court  affirmed,  with  costs. 

McHUGH,  Respondent  v.  INTERSTATE 
PAVING  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Decem- 
ber 5,  1907.)  Action  by  Maria  McHogh  against 
the  Interstate  Paving  Company.  No  opinion. 
Motion  for  reargument  denied,  with  $10  costs. 
See  106  N.  T.  Supp.  165. 

McMillan,  Appellant  T.  LBAMAN,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  December  6,  1907.)  Action 
by  John  McMillan  against  Leonard  Leaman.  A. 
B.  Hager,  for  appellant  L.  H.  Beers,  for  re- 
spondent No  opinion.  Judgment  and  order 
aiBrmed,  with  costs.  Order  filed.  See  101  App. 
DiT.  430,  »1  N.  Y.  Sopp.  1055. 

McNEIL.  AppeUant  ▼.  LACKAWANNA 
STEEL  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Decem- 
ber 4,  1907.)  Action  by  Martin  McNeil  against 
the  Lackawanna  Steel  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

McNULTT,  ReeiMMident  v.  LUDWIG  ft  CO., 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department    November  22,  1907.) 


Action  by  Bernard  McNnlt^  against  I/adwi|  4 
Go.  No  opinion.  Appellants'^  default  opeaK 
<m  condition  that  they  put  the  case  upon  de 
next  calendar  of  this  court,  and  be  ready  t: 
argument  when  the  cause  ia  reached,  and  f^ 
the  respondent  $10  costs. 

MAHR,  AppeUant  y.  LIVINGSTON.  R» 
spondent  (Supreme  Court  Appellate  Diviii^ 
First  Department  December  20, 19070  Actki 
by  Caroline  S.  Mahr  against  Wiiiiam  H.  Liviaf 
Bton.  A.  Thain,  for  appellant  B.  L.  Kranii 
for  respondent  No  opinion.  Judgment  at 
firmed,  with  costs.  Order  filed.  See  106  N.  X 
Snpp.  808. 

MANEBLY  v.  CITY  OF  NEW  YORK.  (Sb- 
preme  Court  Appellate  Division,  First  Depart- 
ment January  17,  1908.)  Action  by  FraiKJ 
J.  Maneely  against  the  city  of  New  York.  X« 
opinion.  Motion  granted,  on  terms  stated  it 
memorandum.  Settle  order  on  notice.  See  119 
App.  DiT.  876,  105  N.  Y.  Supp.  97a 

MARSHALL  v.  STARKEY.  (Supreme  Conn, 
Appellate  Division,  First  Department  Decem- 
ber 13,  1907.)  Action  by  David  D.  Marshall 
against  William  B.  Starkey.  No  opinion.  Mo- 
tion granted,  with  $10  costs.    Order  filed. 

MARVIN,  Appellant  v.  FENTON,  Respond- 
ent (Supreme  Court  Appellate  Division.  Fourth 
Department  November  27,  1907.)  Action  by 
George  H.  Marvin  against  Jas.  Fenton.  No 
opinion.    Judgment  affirmed,  with  costs. 

MARX,  Respondent  v.  NEW  YORK  CITY 
RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  December  6, 
1907.)  Action  by  Minnie  Marx  against  the  New 
York  City  Railway  Company.  B.  H.  Ames,  for 
appellant  F.  Pierce,  for  respondent.  No  opin- 
ion. Jndgment  and  order  affirmed,  with  costs. 
Order  filed.  

MASSACHUSETTS  CHEMICAL  OO.  t. 
AUSTIN."  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  13,  1907.) 
Action  by  the  Massachusetts  Chemical  Company 
against  George  E.  Austin.  No  opinion.  Motico 
granted,  with  $10  costs.    Order  filed. 

MATHES  et  al..  Respondents,  t.  MCCAR- 
THY, Appellant  (Supreme  Court  Appellate 
Diviaion,  Fourth  Department  Noveim>er  2t, 
1907.)  Action  by  Benjamin  G.  Mathes  and  oth- 
ers against  Ella  0.  McCarthy. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS  and  ROBSON,  JJ.,  dissent 

MATTHEWS,  Respondent  v.  HOFFMEIS- 
TER,  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department  January  10, 
1908.)  Action  by  Samuel  L.  Matthews  against 
Alfred  HofFmeister. 

PER  CURIAM.  Plaintlif  does  not  ask  for 
specific  performance.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  costs,  upon  the  authoritr  of  Klim  v.  Sachs, 
102  App.  Div.  44,  92  N.  X.  Supp.  107,  a^ 
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Krainin  t.  Coffey,  119  App.  Div.  616.  1<M  N.  T. 
Bnpp.  174. 

MATTISON,  Respondent,  t.  MATTISON, 
Appellant.  (Supreme  Court,  Appellate  Oivision. 
First  Department.  December  20,  1907.)  Ac- 
tion b;  Richard  V.  Mattison,  Jr.,  aeainat  Agnea 
C.  Mattison.  E.  Uymes,  tor  appellant.  B.  E. 
Jonea.  for  reajMndent.  No  opinion.  Order  mod- 
ified, as  stated  in  order,  and,  as  modified,  af- 
firmed, with  $10  coets  and  disborsements  to  the 
appellant    Order  filed. 

In  n  MAYOR,  ETC.,  OP  CITY  OF  NEW 
TORE.  In  re  AMERICAN  ICE  CO.  (Su- 
preme Court,  Appellate  Division,  First  DeTO.rt- 
ment  Januanr  10,  1908.)  In  the  matter  of  the 
niaTOr,  etc.,  of  the  city  of  New  Tork.  In  the 
matter  of  the  American  Ice  Company.  No  opin- 
ion. Motion  for  leave  to  appeal  to  Court  of  Ap- 
peals  granted,    and   question   certified.     Order 

M.  E.  BLAZIER  MFG.  CO.,  Respondent,  v. 
DE3IiAWARE,  L.  A  W.  R.  CO.j  Appellant 
(Supreme  Court  Appellate  Division.  Fourth 
Department  Novembier  27,  1907.)  Action  by 
the  M.  B.  Blazier  Manufacturing  Company 
figainst  the  Delaware  Lackawanna  &  Western 
Euiilroad  Company.  No  opinion.  Judgment  af- 
Srmed.  with  coats. 

MECHANICS'  &  TRADERS'  BANK,  Ap- 
l>eUant  v.  STBTTHBIMBR.  Respondent  (Sn- 
!>reme  Court  Appellate  Division,  First  Depart- 
ment December  20.  1007.)  Action  by  the 
Mechanics'  &  Traders'  Bank  against  Ludwie 
Stettheimer.  C.  Strauss,  for  appellant  S.  H. 
Buggenheimer,  for  respondent 

PER  CURIAM.  Judgment  and  order  afflrm- 
>d.  with  costs  on  opinion  in  116  App.  Div.  198, 
101  N.  Y.  Supp.  513.    Order  filed. 

McIiAUGHIJIN.  J.,  dissents,  on  memorandum 
m  former  appeal. 


MEEKER,  Respondent  v.  TOWN  OF 
BOONVILtiE,  Appellant.  (Supreme  Orort,  Ap- 
jellnte  Division,  Fourth  Department.  Novem- 
ber 27,  1007.)  Action  by  William  H.  Meeker 
igainst  the  town  of  Boonville. 

PER  CHTRIAM.  Judgment  and  order  re- 
«rsed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event  Held  that  as  mat- 
er of  law  upon  the  evidence  the  highway  com- 
oisBioner  was  not  guilty  of  negligence,  and  that 
be  verdict  of  the  jury  that  the  plaintiff  was 
'ree  from  contributory  negligence  was  contrary 
o  and  against  the  weight  of  the  evidence. 

SPRING,  J.,  votes  for  reversal  on  the  ground 
bat  the  verdict  of  the  Jury  was  contrarv  to 
nd  against  the  weight  of  the  evidence  on  both 
nestions. 

MEIMANN,  Respondent,  v.  LB  BOWSKI. 
Lppellant.  (Supreme  Court  Appellate  Term. 
lovember  29,  1907.)  Appeal  from  Municipal 
tenrt  Borough  of  Manhattan,  Tenth  District 
kction  bv  Charles  Meimann  against  Jacob  I. 
je  Bowskl.  From  a  Judgment  for  plaintiff,  de- 
endant  appeals.  Reversed,  and  new  trial  or- 
107  N.T.8.— 72 


dered.     Henry  Fluegelman,  for  appellant     I. 
Henry  Harris,  for  respondent 

PER  CURIAM.  This  action  is  predicated 
upon  a  verified  complaint  setting  forth  in  sub- 
stance that  the  defendant  received  from  one 
Nosser  the  sum  of  $110,  which  the  defendant 
promised  to  repay  to  him.  and  that  before  this 
action  had  been  commenced  he  had  duly  assigned 
the  claim  for  value  to  the  plaintiff.  The  plain- 
tiff had  a  Judgment  for  the  sum  of  $71.70  dam- 
ages, besides  costs.  Neither  the  existence  of 
any  debt  nor  the  assignment  of  any  claim  was 
shown  upon  the  trial.  The  Judgment  rendered 
is  without  evidence  to  support  it.  Judgment 
reversed,  with  costs,  and  new  trial  ordered. 


MENDELSON,  Respondent  v.  FELDMAN 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Divisiou,  Second  Department  November  22, 
1907.)  Action  by  Abraham  Mendelson  against 
Max  Feldman  and  others.  No  opinion.  Judg- 
ment and  order  unanimously  afBrmed,  with 
costs. 

MEXICO  ONYX  QUARRY  CO.  ▼.  KBL- 
LEY.  (Supreme  Court  Appellate  Division, 
First  Department.  January  17,  1008.)  Action 
by  the  Mexico  Onyx  Quarry  Company  against 
David  J.  Kelley.  No  opinion.  Motion  denied, 
without  costs.    Order  filed. 

MILLER,  Respondent  v.  JACOB  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  January  1(),  1908.)  Ac- 
tion by  Jacob  G.  Miller  against  Charles  Jacob 
and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

MOELLHAUSE^,  '  Appellant  v.  LIP- 
SCHITZ,  Respondent  Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 22,  1907.)  Action  by  Rene  Moellhausen 
against  Samuel  Lipschits. 

PER  CURIAM.  This  is  a  motion  to  vacate 
a  Judgment  in  the  Municipal  Court  of  the  citv 
of  New  York  presided  over  oy  Justice  Rosenthal, 
for  the  reason  that  the  court  stenographer  who 
took  the  testimony,  John  Norton,  is  permanently 
too  ill  to  write  out  his  notes,  and  that  his  notes 
were  so  badly  taken  that  neither  himself  nor 
any  one  else  can  accurately  read  them.  We  can- 
not vacate  the  judgment  for  such  a  reason.  It 
is  the  duty  of  the  justice  to  make  up  a  case  as 
best  be  can  and  he  should  not  neglect  that  duty. 
This  failure  to  produce  the  stenographer's  min- 
utes in  this  same  court  has  now  persisted  for 
more  than  a  year  and  a  half,  as  appears  by  mo- 
tions to  dismiss  appeals  made  to  this  court, 
and  if  further  persisted  in  we  shall  feel  It  our 
duty  to  appoint  a  referee  to  take  proof  of  the 
causes  of  these  delays.  Let  the  attorney  for  the 
appellant  apply  to  the  justice  to  make  a  return 
here  and  if  he  neglects  it  for  five  days  let  the 
matter  be  brought  to  our  attention. 

MONAHAN,  Respondent  v.  THOMPSON- 
STARRETT  CO.,  Appellant  et  al.  (Suprema 
Court,  Appellate  Division,  Second  Department 
January  10,  190&)     Action  by  Michael  Mona* 
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han  against  the  Tbompson-Starrett  Company, 
impleaded  with  the  Wells  de  Newton  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  cost!. 

HIRSOHBERO,  P.  J.,  not  voting. 

MORLEY  T.  CASTOR.  (Supreme  Court,  Ap- 
pellate Division,  First  Depiartment.  December 
6,  1907.)  Action  by  Edward  Morley  against 
George  A.  Castor.  No  opinion.  Motion  grant- 
ed.    Settle  order  on  notice. 

MORRISON  V.  ANDREWS.  (Supreme 
Court,  Appellate  DiTision,  First  Department- 
December  13,  1907.)  Action  by  Lewis  J.  Mor- 
rison against  Edward  L.  Andrews.  No  opinion. 
Motion  dismissed.      Order  filed. 

MOSES  V.  BAUERDORF  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  6,  1907.)  Action  by  Raphael  J.  Mos- 
es against  Charles  F.  Bauerdorf  and  another. 
H.  M.  J.  "Wood,  for  plaintiff.  R.  E.  Deyo,  for 
defendants.  No  opinion.  E2xceptions  overruled, 
and  motion  for  new  trial  denied,  with  costs. 
Settle  order  on  notice. 

MOTT,  Respondent,  v.  CODLIN,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. December  4,  1907.)  Action  by 
Charles  Mott  against  Charles  ti.  Collin. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event.  Held  that  the  court 
committed  reversible  error  in  refusing  to  charge, 
as  requested  by  defendant's  counsel,  in  effect 
that  if  the  dogs  had  at  any  time  chased  and  wor- 
ried sheep  they  had  no  value. 

KRUSB,  J,,  dissents. 


MOTT,  Respondent,  v.  MOTT,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment January  10.  1908.)  Action  by  Au- 
gustus Mott  against  Katherine  S.  Mott  No 
opinion.     Order  affirmed,  without  costs. 


In  re  MULIERI.  (Supreme  Court,  Appellate 
Division.  First  Department  December  6, 
1907.)  In  the  matter  of  Giuseppe  A.  Muiieri. 
No  opinion.  Reference  ordered.  Settle  order 
on  notice. 

MULLIN,  Respondent,  v.  NOLAN,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment December  23,  1907.)  Action  by 
Mary  E.  MuUin,  as  administratrix,  etc.,  of  John 
P.  Mullin,  deceased,  against  Patrick  Nolan.  No 
opinion.  Judgment  unanimotuly  affirmed^  with 
costs. 

MULSTAX  V.  CARLIN.  (Supreme  Court 
Appellate  Division,  First  Department  De- 
cember 6,  1907.)  Action  by  Eugene  J.  Mulstay 
against  Patrick  J.  Carlin.  No  opinion.  Motion 
granted,  with  |10  costs.     Order  filed. 

MUNRO  et  al.,  Respondents,  v.  BROOKLYN 
ICE  SKATING  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
November  22,  1907.)  Action  by  Henrietta  B. 
Munro   and  others   against   the   Brooklyn   Ice 


Skating  Company.  No  opinion.  Jadgment  nf 
the  Municipal  Court  affirmed  by  default  witk 
costs. 

MURRAY  niLL  IRON  WORKS  CO..  Re- 
spondent, V.  HANOVER  THEATER  CO.  et  aL 
Appellants.  (Supreme  Court  Appellate  Din- 
sion,  Second  Department.  January  10,  ISOA' 
Action  by  the  Murray  Hill  Iron  Works  C<Hn- 
pany  against  the  Hanover  Theater  Compaii; 
and  others. 

PER  CURIAM.  Judgment  affirmed,  witk 
costs. 

HIRSOHBERG,  P.  J-  not  voting. 

NADLER  et  al.  App«llants,  v.  GORDON  et 
al..  Respondents.  (Actions  Nos.  1  &  2.)  (Sc- 
preme  Court  Appellate  Division,  Second  l>e- 
partment  January  10,  1908.)  Actions  by  Ber- 
nard Nadler  and  another  against  Morris  Gor- 
don and  another.  No  opinions.  Judgments  ol 
the  Municipal  Court  affirmed,  with  costs. 

NBARY,  Appellant  v.  CITIZENS'  R. 
LIGHT  &  POWER  CO.,  Respondent  (Su- 
preme Court  Appellate  Division,  Second  Dr- 
partment  January  10,  IflOS.)  Action  by  Sarah 
Neary,  as  administratrix  of  Michael  Neary.  de- 
ceased, against  the  Citizens'  Railroad,  £<ight  t 
Power  CV>mpany. 

PER  CURIAM.  Order  affirmed,  with  costs. 
See  110  App.  Div.  789,  97  N.  Y.  Supp.  420. 

HIRSCHBERO,  P.  J.,  not  voting. 

a— uaas 

NESBIT  et  al..  Respondents,  v.  BRAKER. 
Appellant.  (Supreme  Court  Appellate  DivisioD. 
First  Department  January  10,  1908.)  Appeal 
from  Special  Term.  Action  by  David  M.  Xe>- 
bit  and  another  against  Henry  J.  Braker.  Judg- 
ment for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. Anson  M.  Beard,  for  appellant.  Frank 
M.  Avery,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

McLaughlin,  J.  (dissenting).  I  am  unable 
to  agree  with  the  other  members  of  the  court 
that  the  judgment  in  so  far  as  it  disallows  Ok 
first  counterclaim  pleaded,  should  be  affirmed. 
There  have  been  two  trials  of  the  action.  At 
the  first  trial  this  counterclaim  was  disallowed, 
but  on  appeal  the  judgment  was  re  versed  as 
against  the  evidence  and  a  new  trial  ordereil 
Nesbit  V.  Braker,  104  App.  Div.  393,  93  N.  Y. 
Supp.  856.  Mr.  Justice  Hatch,  in  deUverio!: 
the  opinion  for  a  majority  of  the  court  re- 
ferring to  this  oonnteiclaim,  said:  "Aside  from 
mere  oral  proof,  however,  stand  certain  physical 
conditions  which  are  much  more  important  and 
satisfactory  in  the  establishment  of  facts  than 
oral  statements  can  possibly  be.  All  of  tbe~»' 
doors  cracked  and  checked  and  otherwise  fell 
apart  in  a  uniform  manner.  There  was  no  dif- 
ference in  them,  save  in  slight  degree.  It  ia  an 
affront  to  common  sense  to  conclude  upon  bihIi 
facts  that  each  door  absorbed  the  same  amouni 
of  moisture  at  the  same  time,  and  was  subject- 
ed to  the  same  amount  of  heat  at  the  aam'- 
time;  and  yet  such  must  be  the  contHusion  if 
we  attribute  the  condition  of  these  doors  ti- 
the absorption  of  moisture  and  the  application 
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at  heat.    Tbe  fact  tliat  tbey  all  cracked  alike 
Is  controlling  evidence  that  the  aame  infirmity 
practically  existed  in  each   door,  and  this   re- 
sult conld  only  be  obtained  bv  the  same  kind 
of  a  defect  in  each.    Manifestly  sadi  condition 
conld    not  be  produced   by   the  accidental   ab- 
sorption of  moistnre.     Some  of  the  doors  had 
not  even  been  placed  where  dampness  conld  be 
absorbed,  assuminethat  others  might  have  been 
exi>o8ed  thereto.     The  action  of  heat  and  moi»- 
tare   accidentally  received  or  ai^lied  does  not 
manifest  itself  in  this  nniform  way.     So  that 
not   only  does  the  oral  testimony  in  this  case 
predominate  in  favor  of  the   defendant's   con- 
tention, but  the  physical  conditions  are  conclu- 
sive   of   it.     And   when   this   is   coupled    with 
the  fact  that  the  burden  of  showing  perform- 
ance of  the  contract  rested  upon  the  plaintiffs, 
and    that    substantial    performance    only    was 
found  by  the  court,  it  is  dear  that  the  plaintifCs 
failed  to  establish  facts  authorizing  a  recovery 
for  the  doors  and  panels."    The  evidence  at  the 
second  trial,  bearing  on  this  subject,  was  sub- 
stantially the  same  in  all  respects  as  that  of- 
fered on  the  former  trial.    This  fact  is  not  dis- 
puted.    It  was  the  duty  of  the  learned   trial 
Justice,  therefore,   to  have  given  effect  to  the 
decision   of  this  court,   instead  of  ignoring  it. 
The   evidence  was  the  same  as  it  was  on  the 
first  trial,   and   therefore,  our  former  decision 
was  not  only  binding,  but  controlling,  on  the 
second    trial.     That  decision   was   deliberately 
made.    It  is  not  claimed  that  any  fact  was  over- 
looked or  that  a  rule  of  law  was  erroneously 
applied.     The  orderly  administration  of  Justice 
requires  that  the  decision  of  an  appellate  court 
shall  be  followed  by  the  trial  court.     It  also 
requires  the  appellate  court  to  follow  its  own  de- 
cisions, unless .  it  is  made  to  appear  that  the 
former  decision  was   erroneously  made,   either 
upon  the  facts  or  the  law.    The  fact  that  tbe 
personnel  of  the  court  has  changed  since  the 
former  decision  was  made  is  no  reason  what- 
ever why   such    former  decision   should  not   be 
followed.    I  thing  tbe  Judgment  appealed  from, 
so  far  as  it  relates  to  this  counterclaim,  should 
be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 

NBUBARTH,  Appellant,  v.  NEW  YORK 
<;ENT.  &  H.  R.  R.  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,-  First  Depart- 
ment December  20,  1907.)  Action  by  Wil- 
liam R.  Nenbarth  a^inst  the  New  York  Central 
&  Hudson  River  Railroad  Company.  S.  Sultan, 
for  appellant.  R.  A.  Kutschbock,  for  respond- 
ent No  opbiion.  Judgment  affirmed,  with 
costs.    Order  filed. 

In  re  NEWOOMB'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  20, 1907.)  In  the  matter  of  Josephine 
L.  Newoomb,  decoued.  No  opinion.  Decree 
affirmed,  with  coats.    Order  filed. 


KISSEN,  Respondent  v.  LANOAN,  Appel- 
lant (Supreme  Court  Appellate  Division,  First 
Department  December  6,  1907.)  Action  by 
John  Nissen  against  Joseph  Langaik  A.  G. 
I^omis.  for  appellant  C.  Fischer,  for  respond- 
ent    No   opinion.     JjDdgment   affirmed,    with 


costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer  on  payment  of  costs. 
Order  filed. 

NIXSON,  T.  REILLT.  (Supreme  Court,  Ap- 
pellate Term.  December  12,  1907.)  App^ 
from  Municipal  Court  Borough  of  Blonhattan, 
Fourteenth  District  Action  by  Ralph  L.  Nix* 
son  against  John  J.  Reilly.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered.  R.  W.  Keene,  for  appellant. 
Breen  Bros.,  for  respondent. 

PER  CURIAM.  This  action  is  brought  to  re- 
cover a  balance  due  for  work,  labor,  and  serv- 
ices in  the  installation  of  an  elevator. .  Tbe 
agreement  was  in  writing,  and  by  its  terms  the 
plaintiff  guaranteed  its  operation  for  a  year. 
The  defendant  produced  evidence  tending  to 
show  that  the  elevator  was  not  properly  in- 
stalled and  was  constantly  out  of  repair,  that 
the  plaintiff  failed  to  make  the  necessary  re- 
pairs, and  that  the  defendant  did  so  at  his 
own  cost  and  expense.  The  trial  court  found 
that  tbe  elevator  was  accepted  by  the  defendant 
and  that  there  was  no  legal  evidence  that  the 
sumti  expended  by  him  in  making  repairs  within 
the  year  were  the  fair  and  reasonable  value  of 
such  repairs.  We  are  of  the  opinion,  after  a 
careful  review  of  the  evidence,  that  the  ends 
of  justice  will  be  best  subserved  by  a  new  trial, 
when  all  the  facts  may  be  properly  placed  be- 
fore the  court  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  abide  the  event 

In  re  NOBTHAM.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  December  4, 
1907.)  In  the  matter  of  the  general  assignment 
for  the  benefit  of  creditors  of  Wallace  Q.  Nor- 
tham  to  Lewis  Northam.  No  opinion.  Motion 
for  leave  to  appeal  to  the  Ck>nrt  of  Appeals 
granted,  and  questions  to  be  reviewed  certified. 

NORTON  et  al..  Respondents,  v.  EAIN,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department.  November  22,  1907.)  Ac- 
tion by  Samuel  J.  L.  Norton  and  another 
against  Louis  Kain,  sued  as  Louis  Kane.  No 
opinion.  Motion  for  reargument  denied,  with 
costs.    See  106  N.  X.  Supp.  129. 

NOVITZ,  Respondent  v.  LBVINSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  January  10,  1908.)  Ac- 
tion by  Morris  Novitz  against  Joseph  Levinson. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed  by  defanit  with  coats. 

©•ORADY.  Respondent  v.  McDONOUGH, 
Appellant  (Supreme  Court,  Apiiellate  Division, 
Second  Department  December  23,  1907.)  Ac- 
tion by  CJomelius  E.  O'Grady  against  Patrick 
H.  McDonoueh.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

In  re  O'KEEFR  (Supreme  Court  Appellate 
Division,  Second  Department  January  10, 
1908.)  In  the  matter  -of-  the  application  of 
James  Bernard  (yKeefe  for  admission  to  the 
bar.  No  opinibni.  AwUcation  granted,  and  or- 
d»  signed.    - 
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OLSON  «t  al.  Appellants,  t.  MILES,  Be- 

rndent.  (Supreme  Ooart,  Appellate  Divi- 
1,  Second  Department  January  10,  1908.) 
Action  by  John  Olaon  aad  anotiier  against 
Laura  M.  Miles.  No  opinion.  Judgment  and 
orders  affirmed,  with  costs. 


OPPBNHHIM  T.  THANASOULI.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment December  6,  1907.)  Action  hj  Wil- 
liam Oppenheim  against  A.  Thanasonli.  No 
opinion.  Motion  granted,  without  costs.  Set- 
tle order  on  notice. 

OPPENHBIMEB,  Respondent  v.  ABRA- 
HAM, Appellant.  (Supreme  Court  Appellate 
Division,  Second  Department.  November  22, 
1907.)  Action  by  Kliaa  Oppenheimer  against 
Albert  Abraham.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


OPPBNHEIMER,  Respondent  v.  ABRA- 
HAM, Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  December  6. 
1907.)  Action  by  Bmas  Oppenheimer  against 
Albert  Abraham.    No  opinion.    Motion  deqied. 

O'REILLY,  Appellant  ▼•  NEW  YORK 
LIFE  INS.  CO.,  Reapondoit  (Supreme  <3ourt 
Appellate  Division,  Fourth  Department  De- 
cember Q^  1907.)  Action  by  Denis  T.  O'Reilly 
against  the  New  Ywk  Life  Insurance  Compa- 
ny. No  opinion.  Judgment  affirmed,  with 
costs. 


O'SHEA  et  al..  Respondents,  v.  MORITZ, 
Appellant  (Supreme  Conit,  Appellate  Divi- 
sion, Second  Department  November  22,  1907.) 
Action  by  Walter  L.  O'Shea  and  another 
against  Isaac  Merits.  No  <q>inion.  Motion 
to  require  Justice  Rosenthal  to  make  a  rrtum 
on  appeal  granted.  See  memorandum  in  Moell- 
hausen  v.  LipschlU  (filed  herewith)  107  N.  Y. 
Suppk  1137.  

PARSONS  et  al..  Appellants,  v.  GARDNER 
et  al..  Respondents,  (supreme  Court,  Appel- 
late Division,  Fourth  Department.  December 
6.  1907.)  Action  by  Henry  H.  Parsons  and 
another,  as  receivers,  etc.,  against  William  H. 
Gardner  and  others.  No  opinion.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs. 

PATURZO,  Respondent  v.  VERONB  et  al.. 
Appellants.  fSnpreme  Court  Appellate  Divi- 
sion, Second  Department  January  10,  1908.) 
Action  by  Antonio  Faturzo  against  Matteo 
Yerone  and  another.  No  opinion.  Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 

PAULUS,  Respondent  v.  HORTON,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department  January  10,  19060  Ac- 
tion by  Jolm  J.  Paulns  against  George  K.  Hor^ 
ton.  No  opinion.  Judgment  of  the  Coun^ 
Court  ot  Dutchess  county  affirmed,  withoui 
coats. 

PEX:;K  ▼.  peck.  (Supreme  Court  Appel- 
late Division,  First  Departmmt    January  17, 


1906.)  Action  by  Samnel  W.  Peck  against 
Josephine  Peck.  No  opinion.  Motion  denied 
with  $10  costs.    Order  filed. 


PEELER,  Respondent  v.  INTERNATION- 
AL BY.  CO.,  Ai»ellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Novem- 
ber 27,  1907.)  Action  by  Mary  Peeler  againrt 
the  International  Railway  Company. 

PBB  CUBIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  grante<^ 
with  $10  costs  to  abide  the  event 

ROBSON,  J.,  dissents. 

P£X)PLB  V.  ACKRON.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 13,  1907.)  Proceeding's  by  the  people  of 
the  state  of  New  York  against  Ghariee  K.  Ae- 
kron.  No  opinion.  Motion  denied,  on  condi- 
tion that  appellant  be  ready  for  Febmaiy  teniL 
Order  filed. 


PEOPLE,  Respondent  v.  CHRISTIAN,  Ap- 
pellant (Supreme  Court  Appellate  DiTirion, 
First  Department  December  20,  19070  Ap- 
peal from  Court  of  Special  Sessionsi  Bogene 
ChristiaD  was  convicted  of  unlawfully  practic- 
ing medicine,  and  appeals.  Reversed.  Qardoi- 
beier  &  Wetmore  (Samuel  M.  Gardenheier  of 
counsd),  for  appellant  Wm.  Travers  Jerome, 
Dist  Atty.  (Robert  8.  Johnstone,  of  ooonsel), 
for  respondent 

PER  CURIAM.  The  informatloa  accosed 
the  defendant  of  the  crime  of  practicing  medi- 
cine without  lawful  authorisation  and  registra- 
tion. We  have  carefully  examined  the  record 
in  this  case,  and  have  reached  the  conclnsion 
that  upon  the  facta  presented  the  defendant  bad 
not  committed  the  crime  charged.  In  People 
V.  Allcutt,  117  A».  Div.  548,  102  N.  Y.  Bupp. 
678  (affirmed  189  N.  Y.  — .  fl  N.  E.  1171),  this 
court  said:  "It  may  be  difficult  by  a  precise  defi- 
nition to  draw  the  line  between  where  nursing 
ends  and  the  practice  of  medicine  begins,  and 
the  court  should  not  attempt  in  construing  this 
statute,  to  lay  down  in  any  case  a  hard  and 
fast  rule  upon  the  subject  as  the  courts  have 
never  undertaken  to  mark  the  limits  of  the  po- 
lice power  of  the  state  or  to  precisely  define 
what  constitutes  fraud.  What  the  courts  hare 
done  is  to  say  that  given  legislation  was  or 
was  not  within  the  limits  of  the  police  pow- 
er or  that  certain  actions  were  or  were  not 
fraudulent."  We  thereupon  proceeded  to  re- 
view all  of  the  facts  in  that  case,  and  drew 
the  conclusion  therefrom  that  Allcutt  came 
within  the  purview  of  the  statute  prohibiting 
the  practice  of  medicine  without  being  lawfnll; 
authorized  and  registered,  and  aastained  the 
conviction.  In  the  case  at  bar  the  learned  dis- 
trict attorney  has  collated  certain  of  the  facts 
which  were  similar  to  those  presented  in  the 
Allcutt  Case,  and  upon  them  urges  that  the 
Judgment  should  be  affirmed.  Bat  there  were 
other  facts  of  great  importance  to  the  condn- 
sion  reached  in  the  Allcutt  Case  not  present 
here.  It  would  serve  no  useful  purpose  to  set 
fortli  the  evidence,  because,  as  we  have  said, 
the  court  declines  to  lay  down  a  hard  and  fast 
rule  in  such  cases.  As  upon  the  whole  case  we 
find  that  no  crime  was.  committed  and  that 
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lie    defendant  was  improperlT  convicted,  the 
ndgnaent  appealed  from  Boonla  be  reyened. 

PBX)PMC  T.  HENRY.  (Supreme  Court,  Ap- 
>eUate  Divirion,  First  Department.  December 
3^  1907.)  Proceedings  by  tbe  people  of  the 
rtate  of  New  Torli  against  Walter  Henry.  No 
>piiiloii.  Motion  denied,  on  condition  that  ap- 
;>ellaiit  be  ready  tor  January  term.    Order  filed. 

PEOPLE  T.  JACKSON.  (Supreme  Court, 
Appellate  DiTision,  First  Department.  Decem- 
ber 13.  1907.)  Proceedings  by  the  people  of 
the  state  of  New  York  against  Cornelius  A. 
Jackson.  No  opinion.  Motion  denied,  on  con- 
dition that  appellant  be  ready  for  February 
term.     Order  filed. 

PB»PLE,  Respondent,  v.  KRONENBEBO, 
Appellant.  (Supreme  CJourt.  Appellate  Divi- 
sion. Second  Department.  January  10,  1908i) 
Proceeding  by  the  people  of  the  state  of  New 
Tork  against  JBerman  ^ronenberg.  No  opin- 
ion. Judgment  of  the  0>urt  of  Special  Se»' 
sions  affirmed. 

PEOPLB,  Respondent,  t.  NASH  et  aL,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Fourth  Department  December  4.  1907.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  William  G.  Nash  and  others.  No 
opinion.    Judgment  of  conviction  affirmed. 

PEOPLB,  Appellant,  v.  NASH,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. Decemtier  4,  1907.)  Proceedings  by 
tbe  people  of  the  state  of  New  York  against 
William  Nash. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SPRING,  J.,  dissents,  apon  the  ground  that 
the  verdict  was  contrary  to  and  against  the 
weight  of  the  evidence. 

PEOPLE  V.  SHEEHAN.  (Supreme  Ck>nrt, 
Appellate  Division,  First  Department.  Decem- 
ber 13,  1907.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  William  Sheehan. 
No  opinion.    Motion  granted.    Order  filed. 

PEOPLE  V.  SMITH.    (Supreme  C!ourt,  Ap- 

rllate  Division,  First  Department  December 
1907.)  Proceedings  by  £he  people  of  the  state 
of  New  York  against  Frederick  Smith.  No 
opinion.   Motion  granted.    Order  filed. 

PEOPLE  V.  TRINOALI.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
i>er  6,  1907.)  Proceedings  by  the  people  of  tbe 
state  of  New  York  against  Gaetano  Tringali. 
No  opinion.    Motion  granted.    Order  filed. 

PEOPLE  V.  WADE.  (Supreme  Ctonrt,  Ap- 
pellate Division,  First  Department.  December 
13,  1907.)  Proceedings  by  the  people  of  tbe 
state  of  New  York  against  Henry  R.  Wade. 
No  opinion.    Motion  granted.    Order  filed. 


PEOPLE,  Respondent,  v.  WILLIAMS,  Ap- 
pellant (Supreme  Court,  Appellate  Dinsion, 
Second  Department.   January  10,  1908.)    Pro- 


ceedings by  the  people  of  Ou  state  of  New  York 
against  Bertha  Williams.  No  opinion.  Motion 
denied,  on  condition  iliat  defendant  perfect  her 
appeal  and  put  her  case  at  the  foot  of  the  pres- 
ent calendar,  to  be  ready  for  argument  when 
reached,  or  if  moved  by  the  district  attorney 
after  two  weeks  from  the  date  of  this  order. 

PEOPLE  T.  ZEIS.  (Supreme  Court,  Appel- 
late Division,  First  Department  January  17, 
1008.)  Proceedings  by  the  people  of  the  state 
of  New  York  against  Tillie  ZSels.  No  opinion. 
Motion  granted.    Order   filed. 


PEOPLE  ex  rel.  BAUM  v.  BUTLER,  <3om'r. 
(Supreme  Court,  Apiiellate  Division,  First  De- 
partment. December  13,  1907.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  tbe  re- 
lation by  Joseph  Baum,  against  Edmond  J.  But- 
ler, commissioner.  No  opinion.  Motion  denied. 
Order  filed. 

PEOPLE  ex  reL  DBLLETT,  Appellant,  v. 
BOARD  OF  HEAI/TH  OF  CFTY  OF  NEW 
YORK,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department  December  20, 
1907.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Augustus  R. 
Deliett  against  the  board  of  health  of  city  of 
New  York.  E.  S.  Oriffing,  for  appellant  T. 
Connoly,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
Order  filed.    See  106  N.  Y.  Supp.  923. 

PEOPLE  ex  tel.  ELIAS  BREWING  (X).  v. 
QASS,  Register.  (Supreme  Court,  Api>ellate 
Division,  First  Department  December  13, 1907.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  the  Ellas  Brewing 
Company,  against  Frank  Gass,  register.  No 
opinion.  Motion  granted.  Settle  order  on  no- 
tice. 


PEOPLE  ex  rel.  FLYNN  v.  BINGHAM, 
0>m'r,  RMDondent.  (Supreme  Court,  Appellate 
Division,  Eirst  Department  Januaiy  1(),  1908.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  William  J.  Flynn, 
against  Theodore  A.  Bingham,  as  commissioner. 
M.  Weill,  for  relator.  T.  Connoly,  for  respond- 
ent No  opinion.  Writ  dismissed,  and  proceed- 
ings affirmed,  with  $50  costs  and  disbursements. 
Order  filed. 


PEOPLE  ex  rel.  MANHATTAN  RY.  CO., 
Appellant,  v.  WELLS  et  al.,  Respondents.  (Su- 
preme (Tourt,  Appellate  Division,  First  Depart- 
ment December  20,  1907.)  Proceedings  by  the 
people  of  the  state  of  New  York,  on  the  relation 
of  the  Manhattan  Railway  Oimpany,  against 
James  L.  Wells  and  others.  J.  T.  Davies,  for 
appellant  C.  A.  Peters,  for  respondents.  No 
opinion.  Order  affirmed,  with  costs  and  dis- 
bursements.   Order  filed. 


PEOPLE  ex  rel.  MORAN  v.  8NIFFBN  et 
al.  (Supreme  Ck>urt  Appellate  Division,  Second 
Department  December  23,  1907.)  Proceedings 
by  the  people  of  the  state  of  New  York,  on  the 
relation  of  James  H.  Moran,  against  Elliott  H. 
Sniffen  and  others,  as  inspectors  ot  election  in 
and  for  the   Fourth   Ward  of  the  village  of 
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White  Plain«iand  Peter  Panldinff,  a«  clerk  ot 
the  village  of  white  Plains.  No  opinion.  There 
being  no  apparent  reason  for  the  decision  of  this 
appeal  out  of  ita  order,  it  will  be  heard  on  re- 
anrnment  Jannair  6,  1908,  ao  that  it  may  be  de- 
cided with  the  other  appeals  in  the  same  matter 
to  be  heard  on  that  day. 

PEOPLE  ez  rel.  PETERS,  Respondoit,  t. 
ADAM  et  al..  Appellants  (two  cases).  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  27,  1007.)  Proceedings  by  the  people 
of  the  state  of  New  Tork,  on  the  relation  of  Ed- 
ward D.  Peters,  against  Robert  B.  Adam  and 
others,  constituting  the  civil  service  commission 
of  the  city  of  Buffalo.  No  opinion.  Order  af- 
firmed, with  costs,  on  opinion  of  WOODWARD, 
J„  delivered  at  Special  Term.    106  N.  X.  Supp. 

Vis. 


PEOPLE  ex  rel.  REITH  v.  HATEJS,  Fire 
Com'r.  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  10,  1008.)  Pro- 
ceedings by  the  people  of  the  state  of  New  Tork, 
on  the  relation  of  Charles  Reith,  against  Nich- 
olas J.  Hayes,  as  fire  commissioner,  etc.  No 
opinion.  Reargument  ordered,  and  case  set 
down  for  January  13,  1908. 

PHILLIPS,  Respondent,  v.  MAHLER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Diepartment.  November  22,  1907.)  Ac- 
tion by  Frederi<^  Phillips  against  Charles  Mah- 
ler. I\o  opinion.  Judgment  and  order  of  the 
County  Court  of  Queens  county  unanimously 
aflSrmed,  with  costs. 


POEL  et  al^  Respondents,  v.  ARANA  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  22,  1907.) 
Action  by  Franc  Poel  and  others,  copartners, 
etc.,  against  Jnlio  C.  Arana  and  others,  copart- 
ners, etc.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

POMERANZ,  Appellant,  v.  P.  M.  FLETCH- 
ER CO.,  Respondent,  ^upreme  Court,  Appel- 
late Division,  Second  Department.  November 
22,  1907.)  Action  by  Victor  E.  Pomeranz 
against  the  P.  M.  Fletcher  Company.  No  opin- 
ion. Order  of  the  Municipal  Court  unanimously 
affirmed,  with  coats. 

POST,  Respondent,  v.  BROOKLTN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  De- 
cember 5,  1907.)  Action  by  Richard  T.  Post 
against  the  Brooklyn  Heights  Railroad  Compa- 
ny.   No  opinion.    Motion  denied,  without  costs. 

POST.  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 29,  1907.)  Action  by  Richard  T.  Post 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs. 
'   HIRSGHBERO,  P.  J.,  not  voting. 


POST  V.  INGRAHAM.  (Sapreme  Couit. 
Appellate  Division,  First  Department.  Jsnoary 
17,  190%)  Action  by  Geoi^e  W.  Post  Jr, 
against  Henry  C.  M.  Ingraham.  No  opinisn. 
Motion  for  leave  to  go  to  Court  of  Appeate 
granted,  and  question  certified.    Order  filed. 


POTTS,  Respondent,  v.  McCLINTIC-HAB- 
SHALL  CONST.  CO.,  Appellant  (Sapreme 
Court  Appellate  Division,  Fourth  Department. 
December  6,  1907.)  Action  by  Lula  M.  Potts, 
as  administratrix,  etc.,  against  the  McClintic- 
Marshall  Construction  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

PRATIB  et  al.,  Respondents,  ▼.  BtJTLEB 
et  al..  Appellants.  (Supreme  Court  Appellate 
Division,  First  Department  December  6.  1907.) 
Action  by  William  Pratie  and  another  against 
James  J.  Butler  and  others.  M.  Meyer,  for 
appellants.  M.  Q  E^tz,  for  respondents.  No 
opmion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 


PRIOLO  V.  SOUTHARD.  (Supreme  Court 
Appellate  Division,  First  Department  January 
17,  1908.)  Action  by  Giuseppe  Priolo  againiit 
Charles  H.  Southard.  No  opinion.  Order  re- 
settled. 

In  re  PRITCHETTT.  (Supreme  Court  Appel- 
late Division.  First  Department.  October  IS. 
1907.)  In  the  matter  of  Thomas  J.  Pritchet:. 
No  opinion.  Respondent  to  be  heavd  od  third 
Friday  of  present  term. 

RAHM,  Appellant  ▼.  NEW  TORK  CENT.  & 
H.  R.  R.  CO.,  Respondent.  (Supreme  Court. 
Appellate  Division,  Fourth  Department  De- 
cember 4,  1007.)  Action  by  Theresa  Rabm.  as 
administratrix,  etc.,  against  the  New  Tork  Cen- 
tral &  Hudson  River  Raihroad  Company.  No 
opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs. 


RAINO,  Appellant  v.  CAMARDELLA  et  aL 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  SS,  1907.) 
Action  by  Annie  Raino,  as  administratrix,  etc- 
of  George  Raino,  deceased,  against  James  V. 
Camardella  and  another,  etc. 

PER  OURIAM.  Judgment  affirmed,  with 
costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

In  re  RANDEL.  (Supreme  Court  Appellate 
Division,  First  Department.  January  1^  1908.) 
In  the  matter  of  William  F.  Randel.  No  opin- 
ion.    Application  denied. 

REEHIL,  Respondent  v.  FRAAS,  Appellant. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment December  23,  1907.)  Action  by 
Edward  Reehil  against  John  Fraas. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

REILLT,  Respondent  v.  8TEINHART,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department     December  20.  1907.)     Ac- 


Digitized  by 


Google 


UKMORANDTTM  DECISIONS. 


1143 


ion  by  Hagh  J.  RelUr  against  Frank  Stelnr 
lart.  D.  T.  Davis,  for  appellant.  H.  Wethep- 
lOm,  for  respondent.  No  opinion.  Order  af- 
irmed,  with  $10  costs  and  disbursements.  Or- 
ler  eied. 

RESNICOFF,  Respondent,  v.  BLIOK,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  January  10,  1908.)  Ac- 
ion  by  Max  Resnicoff  a^inst  Samuel  Blick. 
^^o  opinion.     Motion  denied,  with  $10  costs. 

In  re  RECBEL.  (Supreme  C!ourt,  Appellate 
r>i vision.  First  Department.  Decemoer  20, 
1907.)  In  the  matter  of  Henry  Reubel,  as  ad- 
ministrator. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See 
103  N.  Y.  Supp.  804. 

REYNOLDS,  Respondent,  v.  BROOBCLYN 
HEIGHTS  B.  CO.,  Appellant.  (No.  2.)  Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  22,  19070  Action  bv  Pat- 
rick J.  Reynolds  against  the  Brooklyn  Heights 
Railroad  Company.  No  opinion.  Judgment 
of  the  Municipal  Oourt  unanimously  affirmed, 
with  costs. 

RICH,  Appellant,  v.  BROOKLYN,  Q.  O.  & 

5.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 29,  1907.)  Action  by  David  Rich  against 
the  Brooklyn,  Queens  County  &  Suburban  Rail- 
road Company.  No  opinion.  Judgment  of  the 
Municipal  Court  affirmed  by  default,  with  costs. 

RICHARD  DEEVES  &  SON  ▼.  MANHAT- 
TAN UFE  INS.  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.     December 

6,  1907.)  Action  by  Richard  Deeves  &  Son 
against  the  Manhattan  Life  Insurance  Company. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed. 

RICHARDS  Respondent,  t.  CANDEE  & 
KREKELER  OO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
nary  10,  1908.)  Action  by  Alfred  Richards 
agamst  the  Candee  &  Krekeler  Company. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

HOOKER,  J.,  dissents. 

RIOHBUBG,  Respondent,  t.  RICHBUKG, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  27,  1907.)  Ac- 
tion by  Jennie  O.  Richburg  against  Frederick 
Richburg. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Held  that  a  jud^ent  of  divorce  was 
properly  awarded,  and,  while  the  amount  of 
alimony  fixed  by  the  decree  seems  large,  in  view 
of  the  property  of  the  defendant  and  his  ability 
to  earn  money,  still  he  has  bis  remedy,  under 
the  provisions  of  the  Code  of  Civil  Procedure, 
to  annul,  modify,  or  vary  the  decree  in  that 
respect  by  motion  at  Special  Term,  where  the 
Special  Term  may,  if  he  shows  a  disposition  to 
pay  what  he  fairly  can,  afEord  him  such  relief 
as  may  seem  proper. 


RIDOELY,    Respondent,    ▼.    BEROSTROM 

et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  January  10, 
1908.)  Action  by  Albert  N.  Ridgely  against 
Oscar  B.  Bergstrom  and  another.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

RIESENBER6ER  et  al..  Respondents,  t. 
RASMUSSEN  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  10,  1908.)  Action  by  Irvmg  Riesen- 
berger  and  another  against  Robert  T,  Rasmus- 
sen  and  another.  No  opinion.  Judgment  of  the 
Municipal  Court  affirmed,  with  costs. 

ROBINSON,  Appellant,  t.  UNION  RY.  00. 
OF  NEW  YORK  CITY.  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment' November  22,  190T}  Action  by 
William  Robinson  against  the  Union  Railway 
Company  of  New  York  City.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Appeals 
denied. 

ROOK.  Appellant,  v.  UNION  RY.  CO.  OF 
NEW  YORK,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 6.  1907.)  Action  by  James  A.  Rock  against 
the  Union  Railway  Company  of  New  York. 
A.  A.  Colnon,  for  appellant  B.  H.  Ames,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.     Order  filed. 

ROESLER,  Respondent,  v.  SHILLING,  Ap- 

gellant  (Supreme  Court,  Appellate  Division, 
econd  Department  January  10,  1908.)  Ac- 
tion by  Bernard  Boesler  against  George  B. 
Shilling.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 

ROGERS,  Respondent  v.  COLEMAN  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  December  13,  1907.) 
Action  by  Charles  P.  Rogers  against  Nathan 
Coleman  and  another.  F.  M.  Avery,  for  ap- 
pellants. R.  Gibson,  Jr.,  for  respondent  No 
opinion.  Judgment  and  order  afflrme^,  with 
costs.    Order  filed. 


ROMANO,  Respondent,  •».  CONCORDIA 
FIRE  INS.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 20,  1907.)  Action  by  Salvatore  Romano 
against  the  Concordia  Fire  Insurance  Compa- 
ny. No  opinion.  Motion  granted,  without 
costs. 

ROMEO.  Respondent  v.  SHOLL,  Appellant, 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department  January  10,  1908.)  Ac- 
tion by  Francis  Romeo  against  Edward  F, 
Sholl,  impleaded.  F.  Grady,  for  appellant 
R.  C.  Beatty,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 

RUMPF  et  al.  v.  BUHLHR  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  17,  1908.)  Actiop  by  William 
Rumpf  and  another  against  Emma  Buhler  and 
others.  No  opinion.  Motion  granted,  with  $10 
costs.    Order  filed. 
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RUSSEXIi  HAItDWASB  ft  IMPLEMENT 
MFG.  00«  Respondent,  t.  UTICA  DROP 
FORGB  ft  ax>OL  CO..  AppeUant  (Supreme 
Court,  Appellate  DiTision,  Fourth  Departmoit. 
November  27,  1007.)  Action  bj  the  RubboII 
Hardware  &  Implement  Manofacturins  Con>- 
pany  against  the  UticK  Drop  Forge  ft  Tool 
Company.  No  opinion.  Jaogment  affirmed, 
with  costs.  See  112  App.  Div.  703,  98  N.  Y. 
Snpp.  777. 

SATjSBBT,  R«8pondent,  t.  NTJSSER  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Diyi- 
sion.  Second  Department  January  10,  1908.) 
Action  by  Sauruel  Saleeb^  against  Joseph  Nus- 
ser  and  another.  No  opinion.  Judgment  and 
order  of  the  Municipal  Court  affirmed,  with 
costs. 

SAMULSKY,  Respondent,  ▼.  RAMAPO 
FOUNDRY  &  WHEEL  WORKS.  Appellant. 
(Supreme  C!ourt.  Appellate  Division,  Second 
Department.  November  22,  1007.)  Action  by 
Joseph  Saraulslcy  against  the  Ramapo  Foundry 
ft  Wheel  Works.  No  opinion.  Order  afflrmed, 
with  $10  costs  and  disbursements. 

SAPHIR,  Respondent,  t.  TERRY  ft 
TENCH  CO.,  Appellant.  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department.  December 
20,  1907.)  Action  by  Rika  Saphir  against  the 
Terry  ft  Tench  Company.  O.  N.  Brown,  for 
appellant.  J.  P.  Donelian,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

SOHLANSKY.  Respondent,  v.  HARBISON 
et  aln  appellants.  (Supreme  Court,  Appellate 
Term.  December  20,  1007.)  Appeal  from  Mu- 
nicipal Court,  Borough  of  the  Bronx,  First  Dis- 
trict. Action  by  Moses  Schlansky  against  Piu- 
cns  Harrison  and  Barney  Somergrad.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Judgment  as  to  Somergrad  reversed,  and  as 
to  HarriFon  affirmed.  Meyer  London,  for  appel- 
lants.    WiUoughby  B.  Dobbs,  for  respondent. 

PER  CURIAM.  This  action  was  brought 
to  recover  for  broker's  commissions,  claimed 
to  have  been  earned  by  the  plaintiS  in  selling 
property  owned  by  the  defendants.  There  is 
no  evidence  whatever  to  connect  the  defendant 
Somergrad  with  the  ownership  of  the  property 
sold,  or  the  employment  of  the  plaintiS  to  sell 
the  same.  As  to  the  employment  of  the  plain- 
tiff by  the  defendant  Harrison  there  is  no  dis- 
pute, and  as  to  whether  or  not  his  efforts  re- 
sulted in  making  the  sale  there  was  sufficient 
testimony  upon  which  to  find  that  he  was  the 
procuring  cause,  and  therefore  the  judgment 
against  Harrison  should  be  afflrmed.  Judg- 
ment as  to  the  defendant  Somergrad  revers- 
ed, and  complaint  dismissed,  with  costs.  Judg- 
ment as  to  defendant  Harrison  afflrmed,  with 
costs. 

SCHLESINGER,  Respondent,  t.  BOROE- 
NICHT  et  al..  Appellants.  (Supreme  Conrt, 
Appellate  Division,  Second  Department.  No- 
vember 22,  1907.)  Action  by  Leo  Schlesinger, 
as  receiver  of  the  Federal  Bank  of  New  York, 
against   Louia  Borgenicht  and   another.     No 


opinion.    Order  affirmed,  wltb  $10  costa  and  dis- 
bursements. 

SCHLESINGER,  Respondent,  t.  BORGE- 
NICHT 0t  al.,  AppellanU.  (Snpreme  Comt, 
Appellate  Divisitm,  Second  Department.  No- 
vember 22,  1907.)  Action  by  Leo  Schleanger, 
as  receiver  of  the  Federal  Bank  of  New  Yorit, 
against  Louis  Borgenicht  and  anoth».  N« 
opinion.    Motion  denied,  without  costs. 

SCHMIDT,  Respondent,  v.  JEWEJTT  et  al. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  January  10,  190S.;i 
Action  by  Melina  P.  Schmidt,  as  execatrix, 
etc,  against  ESise  M.  Jewett  and  others.  No 
opinion.    Motion  granted,  without  costs. 

SCHNEIDER  r.  SCHNEIDER.  (Saptefoe 
CJonrt,  AppelltAe  Division,  First  DeparOnent. 
January  17,  1908^)  Action  by  Gottfried  Schnei- 
der against  Anna  M.  Schndder.  No  opinion. 
Motion  denied.  Settle  order  on  notice.  See 
107  N.  Y.  Snpp.  792. 


SCHNITZER,  Respondent,  v.  PRICE.  Ap- 
pellant. (Supreme  (5onrt,  Appellate  Division. 
Second  Department.  November  22,  1907.)  Ac- 
tion by  Bamett  Schnltzer  against  Joseph  Price. 
No  opinion.     Appeal  dismissed,  without  costs. 

SOHNITZER,  Respondent  ▼.  PRICE.  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Second  Department  December  5,  1907J  Ac- 
tion by  Bamett  Schnltzer  against  Joseph 
Price.  No  opinion.  Motion  denied,  without 
costs. 

In  re  SCHOOL  SITE  IN  CITY  OF  NEW 
YORK.  (Supreme  Court  Appellate  Division, 
Second  Department  November  22,  1907.)  In 
the  matter  of  acquiring  title  by  the  aty  of  New 
York  to  premises  on  the  southeasterly  comer  of 
Sutter  avenue  and  Grafton  street  borough  of 
Brooklyn,  duly  selected  as  a  site  for  school  pnr- 
poses.  No  opinion.  Motion  granted,  and  order 
of  reference  made  to  Charles  M.  Stafford,  Esq. 

SCHWALENBERG  et  aU  Appellants,  v. 
DUNN  et  al..  Respondents.  (Snpreme  Conrt 
Appellate  Division,  Second  Department.  Jann- 
ary  10,  1908.)  Action  by  Louisa  Schwalenbeff 
and  others  against  Margaret  M.  Dunn  and  oth- 
ers. No  opinion.  Judgment  affirmed,  with 
costs. 

SCOTT,  Respondent  v.  INTERN.^TIONAL 
PAPER  CO.,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  Decem- 
ber 6,  1907.)  Action  by  WiUiam  J.  Scott 
against  the  International  Paper  Company. 

PER  (XIRIAM.  It  appesiring  that  the  Jus- 
tices qnalifled  to  sit  in  this  appeal  are  equally 
divided  and  unable  to  render  a  decision  herein, 
said  appeal  is  ordered  transferred  to  the  Ap- 
pellate IMvision  of  the  Tliiid  Judicial  Depart- 
ment to  be  there  heard  and  determine  pursu- 
ant to  section  281  of  the  Code  of  CHvU  Pro- 
cedure. 

WILLIAMS,  J.,  not  tlttinc. 
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SCXXrr,  Samondent,  t.  SPSNCSSR  et  «U 
ippellanta.  (Supreme  Court,  Appellate  Divl- 
lioD,  Second  Department  NoTember  22,  1907.) 
ictlen  by  Alexander  J.  Scott,  as  administra- 
»r,  etc.,  of  Josenh  J.  Scott,  deceased,  against 
Vina  Spencer  ana  others. 

PEIR    CURIAM.      Judgment    affirmed,    with 

NMtS. 

HiaSCHBEBO.  P.  J.,  not  voting. 

SCUDDEB,  Respondent,  v.  KENNAHAN, 
Appellant.  (Supreme  Ciourt,  Appellate  Division, 
Second  Department  January  10,  190S.)  A^ 
ion  by  Townaend  Scndder  against  John  C. 
Sennahan.  No  opinion.  Interlocutory  Jndg- 
aent  affirmed,  with  costs. 

SE3ELBY  et  al.,  Respondents,  v.  OSBORNE, 
Appellant  (Supreme  Court  Appellate  Division, 
Second  Department  December  23,  1907.)  Ac- 
ion  by  Lewis  S.  Seeley  and  another  against 
Dean  0.  Osborne. 

PKR  (TTJRIAM.  Judgment  and  order  afflim- 
d,  with  costs. 

HIRSCHBERO,  P.  J.,  not  voting. 

SEELEY  et  al.,  Respondents,  v.  OSBORNE 
Appellant  (Supreme  Court,  Appellate  Divi- 
ion.  Second  Department  January  10,  1908.) 
Action  by  Lewis  S.  Seeley  and  another  against 
>ean  G.  Osborne.  No  opmion.  Motion  for  re- 
irgument  denied,   with  costs. 

SBIBTBBT,  Appellant  v.  BUNGEB,  R«- 
pondent  (Supreme  Court  Appellate  Division, 
rirst  Department  December  6,  1907.)  Action 
ly  Herman  SeiSert  against  William  Bunger. 
I.  J.  Hindes,  for  ap;pellant  J.  EI  RuBton,  for 
espondent  No  opinion.  Judgment  affirmed, 
rith  costs.    Order  filed. 

SHLNER,  Appellant  v.  HELFSTEIN.  Be- 
;>ondent  (Supreme  Court,  Aiqjiellate  Division, 
econd  Department  January  10,  1908.)  Ae- 
on by  Gustave  Seiner  against  Max  Helfstein. 
ro  opinion.  Order  of  the  Munidpal  Court  re- 
ersed,  with  $10  costs  and  disbursements,  and 
idgment  modified,  bjr  striking  out  the  provision 
tierein  "on  the  merits,"  and,  as  modified,  af- 
nned,  witliout  costs. 

In  re  SEXTON.  (Supreme  Court  Appellate 
Mvision,  Second  Department  November  22, 
907.)  In  the  matter  of  the  application  of 
ilichael  A.  Sexton  for  admission  to  the  bar. 
lo  opinion.    Application  granted. 

SHEEHAN  V.  MARTIN  et  al.  (Supreme 
k>art  Appellate  Division,  First  Department 
>ecember  6,  1907.)  Action  by  Dennis  E.  Shee- 
an  against  Joseph  Martin  and  another.  No 
pinion.  Motion  denied,  with  $10  costs.  Oniei' 
Jed. 


SHETTMAN,  Respondent  v.  SOHREIBER, 
Appellant  ^apieme  Court  Appellate  Divi- 
ion.  Second  Department  November  22,  1907.) 
LCtiMt  by  Aaron  Shef  tman  against  Isaac  Schrei- 
«r.  No  opinion.  Motion  denied.  See  memo- 
n^li^nm  |n  Hosllhansen  t.  Upachita  (filed  here- 
rim  107  N.  T.  Snpp.  IISTT^ 


SHERWOOD,  Appellant,  t.  RULON,  Re- 
roondent  (Supreme  Court  Appellate  Division, 
Second  Department  December  6,  1907.)  Ac- 
tion by  M.  Cecilia  Sherwood,  as  trustee,  ete., 
against  Carrie  M.  Rulon. 

PER  CURIAM.  This  motion  will  be  dis- 
posed of  when  tlia  appeal  comes  up  for  argu- 
ment 

SIORETTO,  Respondent  v.  NATIONAL 
TRADING  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  No- 
vember 22,  1907.)  Action  by  Joseph  Sigretto 
against  the  National  Trading  Company.  No 
opinion.  Judgment  and  order  affinned,  with 
costs. 

SIMPSON,  Respondent  v.  McBEJRTY,  Ap- 
pellant (Supreme  Court  Api>ellate  Division, 
First  Department  Deceniber  20,  1907.)  Ac- 
tion by  Howard  S.  Simpson  against  Frank  S. 
McBerty.  S.  Davis,  for  appellant  E.  S.  Grif- 
fing,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  coste  and  disbnrsemeuts.  Or- 
der filed. 

SKELLY,  Respondent  v.  OATHOLIO  WO- 
ME»i'S  BENEVOLENT  LEGION,  Appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment November  22,  1907.)  Action  by 
George  E.  Skelly  against  the  Catholic  Women's 
Benevolent  Legion.  No  opinion.  Judgment  and 
order  onanlmonsty  affirmed,  with  costs. 

SMITH,  Respondent  v.  HAFICE;  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment January  10, 1908.)  Action  by  James 
H.  Smith  against  Frederick  Hafke.  No  opin- 
ion.    Judgment  affirmed,  with  costs. 

SMITH.  Appellant,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent  (Supreme  Ck>urt, 
Appellate  Division,  Fourth  Department  De- 
cember 4,  1907.)  Action  by  Ralph  T.  Smith, 
as  administrator,  etc.,  against  the  New  York 
Central  &  Hudson  River  Railroad  (Company. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event  Held,  that  the  case  should  have  been 
submitted  to  the  Jury. 

McLENNAN,  P.  J.,  dissents. 

SOMMERS,  Rera)ondent  v.  BROOKLYN 
CEDAR  WARE  WORKS,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  10,  1908.)  Action  by  Ber- 
nard Sommers,  by  Kate  Sommers,  his  guardian 
ad  litem,  suing  as  a  poor  person,  against  the 
Brooklyn  Cedar  Ware  Works.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

SOUVENIR  POST  CARD  (70.,  Appellant,  ▼. 
BANOERT,  Respondent  (Supreme  C^ourt  Ap- 
pellate Division,  Second  Department  Decem- 
ber 23,  lfi07.)  Action  by  the  Souvenir  Post 
Card  CJompony  against  Louis  Bangert  No 
omnion.  Judgment  of  the  Municipal  CJourt 
affirmed,  with  ooata. 
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STAEBLER,  Respondent,  t.  TISDALE,  Ap- 
pellant  (Sapreme  Court,  Appellate  Diyision, 
Second  Department.  December  S,  1907.)  Ac- 
tion by  Herman  Staebler  against  Josiah  B.  Tia- 
dale.  No  opinion.  We  tnink  the  verdict  in 
this  case  was  clearly  against  the  weight  of  evi- 
dence. Judgment  and  order  of  the  Coanty 
Court  of  Queena  county  reversed,  and  new  trial 
ordered,  costs  to  abide  the  event. 

STAPLES,  Appellant,  v.  CORNWALL  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  November  27,  19070 
Action  by  Oren  O.  Staples  against  Andrew  C. 
Cornwall  and  others.  No  opinion.  Judgment 
affirmed,  with  costs.  See  114  App.  Div.  C96,  90 
N.  Y.  Supp.  1009.    

8TARKMAN,  Respondent,  v.  MARSHALL, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  November  22,  1907.)  Ac- 
tion by  Frank  Starkman  against  Sadie  B.  Mar- 
shall. No  opinion.  Motion  to  dismiss  appeal 
denied,  provided  the  appellant  pay  $10  costs 
and  file  her  case  within  10  days;  otherwise, 
motion  granted,  with  $10  costs. 

STATE  BOARD  OF  PHARMACY  v.  GA- 

SAU.  (Supreme  Court  Appellate  Divisioo, 
First  Deipartment.  January  17,  1908.)  Action 
by  the  State  Board  of  Pharmacy  against  Fred 
Gasan.  No  opinion.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  granted.    Order  filed. 

STATE  BOARD  OF  PHARMACY  v.  MAT- 
THEWS. (Supreme  Court,  Appellate  Division, 
First  Department  December  13,  1907.)  Action 
by  the  State  Board  of  Pharmacy  against  Gard- 
ner D.  Matthews.  No  opinion.  Motion  granted. 
Order  filed. 

STATE  OF  NEW  JERSEY,  Respondent  v. 
LIMBURG  et  al.,  Apnellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 20,  1907.)  Action  by  the  state  of  New  Jer- 
sey against  Herbert  R.  LImbnrg  and  others. 
H.  R.  Llmburg,  for  appellants.  M.  G.  Fleming, 
for  respondent.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  Order  filed.  See  106 
N.  Y.  Supp.  1016.     

STATE  REALTY  CO.  v.  VILLAUME  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 

gartment  December  13,  1907.)  Action  by  the 
tate  Realty  Company  against  Henry  Villaume 
and  others.  No  opinion.  Motion  denied,  with 
$10  costs.    Order  filed. 

STAUNTON,  Respondent,  v.  STEYRER,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department.  November  22_,  1907.)  Ac- 
tion by  May  Estelle  Staunton  agamst  Anthony 
Steyrer. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HIRSCHBERG,  P.  J.,  not  voting, 

STBINMAN  v.  STEINMAN.  (Supreme 
CJourt,  Appellate  Division,  First  Department 
December  6,  1907.)  Action  by  Theresa  Stein- 
man  against  Sigmund  B.  Stelnman.  No  opinion. 
Motion  granted,  with  $10  costs.     Order  filed. 


STEPHENS,  Appellant,  r.  FLAMMEB  et  ii. 
Respondents.  (Supreme  Qonrt  Appelate  DIti- 
sion.  First  Department  December  6^  1907^ 
Action  by  Thotnas  C.  Stephens  against  Jokn  J. 
Flammer  and  others.  J.  E.  Carpenter,  for  i;- 
pellant  S.  Levy,  for  respondents.  No  ^inkRi 
Order  affirmed,  with  $10  costa  and  diabmR- 
Order  filed. 


STEPHENSON     et     al.,     Benpondenta, 
BRUSH,  Ai^ellant     (Supreme  Coort.  Am^ 
late  Division,   Second  Department     Deceodis- 

5,  1907.)     Action  by  Theodore  A.  Stepfaensn. 
and   another  against  Edward   F.   Brash.     N'> 
opinion.     Judgment  and  order  affirmed  by  d^  { 
fault  with  costs.  ' 

STERN  T.  STERN.  (Supreme  Coort.  Appe- 
late Division,  First  Department  Jannaiy  IT. 
1908.)  Action  by  Benjamin  Stern  anlost  San 
Stem.  No  opinion.  Motion  denied,  with  $1" 
costs.    Order  filed. 

8TICHT,  Appellant  v.  BUFFALO  CERE- 
AL CO.,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department      December 

6,  1907.)     Action  by  John  Sticht  against  di> 
Buffalo  Cereal  Company. 

PER  CURIAM.  Judgment  and  order  af 
firmed,  with  costs.  See  116  App.  Div.  632. 
101  N.  Y.  Supp.  906. 

SPRING  and  KRUSBL  JJ..  dissent 

STRASBUBOEB  et  al..  Respondents,  ▼.  JA- 
NOWITZ,  Appellant  (Supreme  Court  Appel 
late  Division,  First  Department  December  6, 
1907.)  Action  by  Bessie  Strasburger  and  an- 
other against  Jalias  Janowits.  B.  D.  Eislrr. 
for  appellant  C.  Ik  Hoffman,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 

STRATTON,  Respondent,  T.  DELAWARE  & 
E.  R.  CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  Noveml'' 
22,  1907.)  Action  bv  William  D.  Strattos 
against  the  Delaware  &  Eastern  Railroad  Com- 
pany. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HIRSCHBERG,  P.  J.,  not  voting. 

STRATTON,  Respondent,  v.  DELAWARE  & 
E.  R.  CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  Novembtf 
29,  1907.)  Action  by  William  D.  Strattoo 
against  the  Delaware  &  Eastern  Railroad  Com- 
pany. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HIRSCHBERG,  P.  J.,  not  Tottng. 

STRATTON.  Respondent  v.  DELAWARE  & 
E.  R.  CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  January  10. 
1908.)  Action  by  William  D.  Stratton  against 
the  Delaware  &  Eastern  Railroad  Compan;. 
No  opinion.     Motion  denied,  with  $10  coeta 

STRAUSS,  Appellant  v.  STRAUSS,  Re- 
spondent.   (Supreme  Court,  Appellate  Division, 
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ion  by  Alice  K.  Strauss  against  Leo  Strauss. 
.  N.  Jacobson,  for  appellant.  O.  Goldzier,  for 
espondent.  No  opinion.  Order  affirmed,  with 
10  costs  and  disbursements.  Order  filed.  See 
07  N.  Y.  Snpp.  842. 

SWAIN  T.  PRICE.  LOWENBERO  t.  GER- 
IHEL.  CLAUSEN  t.  VONNOH.  PAGE  t. 
ANDELARIA,  ETC.,  CO.  BIBN  v.  FERGU- 
>ON.  (Supreme  Court,  Appellate  Division, 
i'irst  Department.  December  6,  1907.)  Ac- 
ions  by  Harold  Swain  against  James  K.  Price, 
'7  Max  Lowenberg  against  Abraham  Oerahel, 
ly  William  Clausen  against  Robert  W.  Vonnoh, 
J  William  H.  Page  against  the  Candelaria,  etc 
fompany,  and  by  Franklin  Bien  against  Julius 
A.  Ferguson.  No  opinions.  ApplicationB  for 
eave  to  appeal  from  Appellate  Term  to  Appel- 
ate Division  denied,  with  SIO  costs  in  each  case. 
)rder8  signed.  See  6S  Misc.  Rep.  220,  105  N. 
r.  Supp.  102. 

SWEENEY  ▼.  O'DWYER."  (Supreme  CJourt, 
Vppellate  Division,  First  Department.  Decem- 
wr  13,  1907J  Action  by  John  Sweeney  against 
Edward  F.  CrDwyer.  No  opinion.  Motion  de- 
Died,  with  |10  costs.    Order  filed. 


SWI5ENEY  y.  SWEENEY.  (Supreme  Court, 
\ppellate  Division,  First  Department.  Decem- 
ber 6.  IflOT.)  Action  by  Eugenia  B.  Sweeney 
igainst  William  Sweeney.  No  opinion.  Motion 
Slanted,   with  $10  costs.     Order  filed. 

SWEET,  Respondent,  v.  PERKINS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  Diecember  4,  19070 
Action  by  Oscar  H.  Sweet  against  Charles  H. 
Perkins  and  others. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the 
grounds  stated  in  the  opinion  of  NASH,  J.. 
upon  the  former  appeal  In  this  case,  reported 
in  115  App.  Div.  784,  101  N.  Y.  Supp.  1(53. 


TANNER,  Respondent,  v.  THOMAS  KELLS 
SON'S'  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  January 
10,  1908.)  Action  by  Nellie  Tanner,  an  infant, 
b;  Peter  Tanner,  her  guardian  ad  litem,  against 
Thomas  Kells  Sons'  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

TAYLOR,  Respondent,  t.  BROOKLYN,  Q. 
C.  4  S.  B.  00.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 23,  1907.)  Action  by  Henry  Taylor 
against  the  Brooklyn,  Queens  Cktunty  ft  Subur- 
ban Railroad  Company. 

PER  (CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HIRSCHBERG,  P.  J.,  not  voting. 

TAYLOR,  Respondent,  v.  KREISCHER,  Ap- 
Pellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  December  23,  1907.)  Ac- 
tion by  Francis  B.  Taylor,  as  receiver,  etc., 
asainst  Stephen    N.   Kreischer.      No   opinion. 


ty  affirmed,  with  costs.     See  106 
U47. 

TAYLOR,  Respondent,  v.  LISI 
lant.  (Supreme  (^nrt.  Appellate  I 
ond  Department  November  22,  II 
by  EHizabeth  R.  Taylor  against 
Lisman,  doin^  business  under  the 
Anthony  A.  Lisman  &  Co.  No  opii 
for  leave  to  appeal  to  the  Court  oi 
Died. 


THEDFORD,  Appellant,  v.  HEl 
spondent.  (Supreme  Court,  Appell 
First  Department  January  10, 
tion  by  James  Thedford  agains 
Herbert.  G.  H.  Fletcher,  for  appe 
Warren,  for  respondent.  No  opi 
ment  affirmed,  with  costs,  on  opin 
ford  V.  Herbert  118  App.  Div.  18 
Supp.  1083.    Order  flledT 

THEDFORD,  Appellant,  v.  HE! 
spondent.  (Supreme  Court,  Api>ell 
First  Department  January  10,  1( 
by  James  Thedford  against  Henry 
6.  H.  Fletcher,  for  appellant  L. 
for  respondent  No  opinion.  Or 
with  $10  costs  and  disbursements. 
See  118  App.  Div.  181,  102  N.  Y. 

TIFFANY,  Respondent  v.  ELI 
lant  et  al.  (Supreme  Court,  Ap 
sion.  Fourth  Department.  Decemli 
Action  by  Henry  C.  Tiffany  agai: 
Ellis,  impleaded.  No  opinion, 
leave  to  appeal  to  C!ourt  of  Appe 
questions  for  review  to  be  settled  : 
LiIAMS,  J.,  upon  two  days'  notice, 

TIMONY,  Respondent,  t.  COB 
CO.,  Appellant  ^npreme  Coort,  h 
vision,  second  Department  No 
1907.)  Action  by  Anthony  Timonj 
Cord  Meyer  Company. 

PER  CURIAM.  Judgment  of  tli 
Court  reversed,  and  new  trial  ordei 
abide  the  event,  on  the  ground  thai 
proof  that  the  defendant  violated  i 
the  plaintiff. 

HOOKER  and  RICH,  JJ..  dissei 

TORONTO,  Respondent,  v. 
HOUSE.  CHURCH  &  CO.,  Appe! 
preme  Court,  Appellate  Division,  I' 
ment.  December  6,  1907.)  Actioi 
Toronto,  as  administratrix,  agaii 
house,  Church  &  0>.  L.  S.  Carrer 
lants.  H.  L.  Moses,  for  respondeu' 
ion.  Judgment  and  order  affirmed, 
Order  filed. 

TREAD  WELL  v.  CTLARK.  (Sui: 
Appellate  Division,  First  Departmei 
17,  1908.)  Action  by  George  A. 
against  William  A.  Clark.  No  oj: 
tion  granted,  on  conditions  stated  I 
dum.  Settle  order  on  notice.  See  i: 
493,  100  N.  Y.  Supp.  L 
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TROT,  lUspondent,  r.  ACHESON,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  December  6,  1907.)  Action 
by  Andrew  C.  Troy  against  Eidward  G.  Acheson. 
No  opinion.  Order  reversed  on  argument,  with 
f  10  costs  and  disbarsements,  and  motion  grant- 
ed, with  |10  coste. 

TULIN,  Respondent,  T.  WBISBERO,  Aj>pel- 
lant,  et  al.  (Supreme  Oourt,  Appellate  Division, 
Second  Department.  November  22,  1907.)  Ac- 
tion by  William  I.  Tulin,  as  a  director  of  the 
Virnnia  Peanut  Product  Company,  against  Ben. 
G.  Weisberg,  impleaded  with  another.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dia- 
bnrsements. 

TU'ITLB,  Respondent,  v.  LAKE  SHORE  & 
M.  S.  RY.  CO.,  Appellant.  (Supreme  Court 
Appellate  Division,  Fourth  Dei>artment.  No- 
vember 27,  1907.)  Action  by  Catherine  Tuttle, 
as  administratrix,  etc.,  against  the  Lake  Shore 
A  Michigan  Southern  Railway  Gompany.  No 
opinion.  Order  reversed,  without  costs,  and  mo- 
tion for  commission  denied,  without  costs,  upon 
the  condition  that  the  defendant  on  the  trial  of 
the  action  produce  the  three  witnesses,  Welsh, 
Weber,  and  Sutter,  and  in  case  of  failure  of  the 
defendant  so  to  do  the  trial  shall  be  suspended 
for  a  sufficient  length  of  time  to  enable  the 
plaintiff  to  procure  the  evidence  of  those  wit- 
nesses. 

TWARDOWSKI,  Respondent,  ▼.  INTER- 
NATIONAL RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  27,  1907.)  Action  by  Kaiser  Twar- 
dowski  against  the  International  Railwi^  Gom- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

TYRRELL,  Appellant,  v.  LONG  ISLAND 
CITY,  Respondent  ^two  cases).  (Supreme 
Court,  Appellate  Division,  Second  Department. 
Novembor  2«,  1907.)  Actions  by  Edward  M. 
Tyrrell  against  Long  Island  City.  No  opinion. 
Reargument  ordered  and  cases  set  down  for 
Tuesday,  December  3,   1907. 

TYRRELL,  Appellant,  v.  LONG  ISLAND 
CITY,  Respondent  (two  cases).  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  10,  1908.)  Actions  by  Edward  M. 
Tyrrell  against  Long  Island  City.  No  opinion. 
Orders  affirmed  on  reargument,  with  costs,  on 
the  authority  of  Burlce  v.  Baker,  104  App.  Div. 
26,  93  N.  Y.  Supp.  215. 

TYSON  V.  BOARD  OF  EDUCATION.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  6,  1907.)  Action  by  Frank  L. 
Tyson  against  the  l>oard  of  educaticm.  No  opin- 
ion.   Motion  denied,  with  $10  costs.    Order  filed. 


UHRLAUB,  Respondent,  v.  REOENSBURO, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  November  22,  1907.)  Ac- 
tion by  John  C.  Uhrlaub  against  Isaac  Regens- 
bnrg.  No  opinion.  Judgment  and  orders  nnan- 
imously  affirmed,  with  costs. 


UNION  TRANSIT  CO.,  Respcodent 
ERIE  R.  CO.,  Appellant  (Sapreme  Cc 
Appellate  Division,  Fourth  Departmeot  . 
cember  6,  1907.)  Action  by  the  Union  Tru 
Company  against  the  Erie  Railroad  Cotajii 
No  opinion.  Interlocutory  judgment  lib 
ed.  with  costs,  with  leave  to  the  defendut 

Slead  over  upon  payment  of  the  costs  of  ' 
emurrer   and  of   this  appeal.     See  52  ULa 
Rep.  298,  102  N.  Y.  Supp.  140. 

UNION  WINDING  CO..  Limited,  Appetu 
T.  D.  P.  WINNE  &  CO.,  Respondents,  -a 
preme  Court,  Appellate  Division.  First  De[ii 
ment  December  6,  1907.)  Action  by  i 
Union  Winding  C!ompany,  Limited,  against  I 
P.  Winne  &  Go.  E.  W.  Dmcker,  for  appei> 
M.  Mackenzie,  for  respondents.  No  opinio 
Order  affirmed,  with  $10  costs  and 
ments.    Order  filed. 


UNITED  STATES  INDEPENDENT  TEIri 
EPHONE  CO.,  -Respondent  v.  CENTCBt 
TSXiBPHONB  CO..  Appellant  (SoproK 
Court  Appellate  Division,  Fourth  Departmcs^i 
December  6,  1007.)  Action  by  the  Unitil 
States  Independent  Telephone  Company  araiiat 
the  Century  Teiephcme  CcMnpany.  No  opinio:! 
Judgment  affirmed,  with  costs. 

UNIVERSAL  BLDG.  ft  CONST.  C0»  Af 
peliant,  t.  WAISMAN  et  al..  RespondeDts. 
(Supreme  Court,  Appellate  Divitioii.  First  D^ 
partment  December  6,  1907.)  Action  by  tia 
Univetsal  Buiidiug  &  Construction  CompiE; 
against  Morris  Waisman  and  others.  31. 
Schleimer.  for  appellant  No  opinion.  Ords 
affirmed,  with  $10  costs  and  disbarsementi. 
Order  filed. 


VAOARO,  Respondent  v.  POLLAK,  Ap- 
pellant (Supreme  Court,  Appellate  Diviiioii. 
Second  Department  January  10,  1906.)  A^ 
tion  by  Paolo  Vacaro  against  Markaa  PolUk. 

PER  CURIAM.  Judgment  and  ord«  affim- 
ed,  with  costs. 

HIRSCHBERG,  P.  J.,  not  votinc. 

VAN  KANNEL  DOOR  CO.  y.  W.  ft  J. 
SLOANEl  (Supreme  CJonrt.  Appellate  Diri- 
sion.  First  Department  January  IT,  1W6-) 
Action  by  the  Van  Kannel  Door  CompaiV 
against  W.  ft  J.  Sioane.  No  opinion.  MotiM 
denied,  without  costs.     Order  filed. 

VAN  NESS,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Sapiemc 
Court  Appellate  Division,  Second  Department 
November  22,  1907.)  Action  by  Russell  Vaa 
Ness  against  the  Brooiclyn  Heights  Railroad 
Company,  No  opinion.  Judgment  and  ordH 
unanimously  afflnned,  with  coata. 

VAN  NESS,  ResptKident  t.  BROOKLYN! 
HEIGHTS  R.  CO.,  AppeUant  (Supremi 
Oouit,  Appellate  Division,  Second  De^rtment 
December  5,  1907.)  Action  by  Roaaell  Vta 
Ness  against  the  Btooklyn  Helshts  Railrowl 
Gompany.  No  o{dni(M>.  Motioa  for  naxsaoMl 
denied,  with  costs. 
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VARONK,  BeBDondent,  t.  CLARKE;  Appel- 
nt  (Supreme  Court,  Appellate  Divigion,  Sec- 
id  Department.  January  10,  1008.)  Action 
r  Angelo  Varone  against  Andley  Clarke.  No 
tinion.  Motion  to  withdraw  the  appeal  grant- 
I,  on  condition  that  the  appellant  pay  $10 
sts. 


VILIxAOB  OF  MEDINA,  Respondent,  v. 
RAVES  et  al.,  Appellants.  (Supreme  Court, 
ppellate  Divieion,  Fourth  Department  No- 
>mber  2T,  1807.)  Action  by  the  Tillage  of 
edina  against  Burt  Graves  and  others..  No 
tinion.  Order  afiSrmed,  with  $10  costs  and 
ibnrsements. 


VOUGHT  ▼.  BLiAlNB  et  aL  (Supreme 
mrt.  Appellate  Division,  First  Department 
innary  17,  1908.)  Action  by  Harry  H. 
>a^ht  against  James  Blaine  and  another.  No 
linion.  Motion  granted,  on  payment  of  $10 
sts.     Settle  order  on  notice. 


WAGNB3R  T.  WHITCOMB.  (Supreme 
>art.  Appellate  Division,  First  Department 
Member  18,  1907.)  Action  bv  Otto  Wagner 
,ainst  James  A.  Whitcomb.  No  opinion.  Mo- 
u  granted,  with  $10  costs.     Order  filed. 


WAINSTBIN  et  aL,  Respondents,  v.  RO- 
SNBLUTH  et  al..  Appellants.  (Supreme 
mrt.  Appellate  Division,  Second  Department 
Bvember  22.  1907.)  Action  by  Abraham 
ainstein  and  another,  as  administrators,  etc., 
ainst  Mina  Rosenbluilk  and  another,  im- 
isded. 

PER  CTTRIAM.    Judgment  of  the  Municipal 
mrt  affirmed,  with  costs. 
BIRSCHBERG,  P.  J.,  not  voting. 

RTARNER,  Appellant,  v.  HOLMES,  Re- 
ondent  (Supreme  Court,  Appellate  Divi- 
>n.  Second  Department  November  29,  1907.) 
tion  by  Ellen  EL  Warner  against  Franklin 
Holmes.  No  opinion.  Judgment  affirmed, 
th  coata. 

(WATSON.  Respondent,  t.  BROOKS,  Appel- 
it,  et  al.  (Supreme  (3ourt,  Appellate  Divl- 
in.  Second  Department.  November  22. 1907.) 
tion  by  Alma  Grace  Watson  against  William 
.  Brooks  and  others.  No  opinion.  Motion 
!  discontinuance  granted,  without  costs. 


(7ATSON,  Respondent  v,  HOOVER  et  al., 
ipellants.  (Supreme  Court,  Appellate  Divi- 
n.  Fourth  Department  November  27,  1907.) 
tion  by  Hiram  R.  Watson  against  Margaret 

Hoover  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
Its. 

iVILLIAMS  and  KRUSE,  JJ.,  dissent,  upon 
>  ground  that  there  was  an  equitable  assfgn- 
nt  by  the  deceased  to  the  appellant  creditor 

$50()  of  the  insurance  moneys,  held  by  the 


plaintiff  as  trustee  and  to  which 
claim. 


WEBER,  Respondent  v.  CREDl 
Appellant.      (Supreme   Court,   Api      i 
sion.  First  Department.     Decemb 
Action   by  Joseph   Weber  againsl 
Office.    W.  C.  Shoup,  for  appellant      I 
for  respondent 

PER   CURIAM.     Judgment  all      i 
costs,   with   leave   to   defendant   t      ' 
demurrer  and  to  answer  on  paymi 
Order  filed.    See  106  N.  T.  Supp.  6 

LAUGHLIN,  J.,  dissents. 

WEBER,   Respondent,   v.  INTB     ' 
AIj  RT.  CO.,  Appellant    (Supreme 
pellate  Division,  Fourth  Departmei 
ber   6v    1907.)     Action    by   Kathe:     < 
against  the  International   Railwaj 
No  opinion.     Motion   for  stay   grt 
payment  by  the  appellant  of  $12    i 
within  10  days. 

WEBER,  Respondent,  v.  INTE]    i 
AL  Rf.  CO.,  Appellant    (Supreme 
pellate  Division,  Fourth  Departmei) 
ber   6,    1907.)     Action   by    Katber    i 
against  the  International  Railway  Co    i 
opinion.    Motion  to  dismiss  the  app< 
unless  the  appellant  pay  to  the  a 
the  respondent  $10  within  10  dayi 
service  of  a  copy  of  this  order  witi 
entry  thereof,  in  wliich   event  the    i 
dismiss  the  appeal  is  denied. 

WEBER,  Respondent  v.  SMITH    I 
peilants.    (Supreme  (}ourt,  Appellat 
Second    Department      November    i  : 
Action   by    Bmannel   Weber    agaim 
Smith  and   another,  impleaded  witl 
(Condensed  Milk  Company.    No  opini  i 
ment   and    order   unanimously   affin  < 
costs. 

WELLS,   Appellant  v.   WESTINi 
CHURCH,  KERR  ft  CO.,  Respond) 
preme  Court   Appellate   Division,   S  : 
partment     December   23.    1007.) 
Frank  B.  Wells  against  Westinghous  , 
Kerr  &  (3o. 

PER   (CURIAM.    Order    affirmed,     i 
costs  and  disbursements. 

HIRSCHBBRG,  P.  J.,  not  voting. 

WELSH,  Respondent  v.  MEAD,  . 
(Supreme  Court  Appellate  Division,  S 
partment  December  23,  1907.)  A 
Nicholas  Welsh  against  Lemoine  C. 
administratrix,  etc,  of  Josiah  Mead, 

PER  CURIAM.    Judgment  and  ord 
ed,  with  oostik 

HIRSOHBBBO,  P.  J.,  not  voting. 


WHITE  et  aU  Appellants,  v.  LOOM 
Respondents.    (Supreme  Court,  Appell 
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sion.  Fourth  Department.  December  4,  1907.) 
Action  by  William  N.  White  and  others  against 
Leslie  G.  Loomis  and  othera. 

PER  CURIAM.  Judgment  and  orders  affirm- 
«d,  with  costs. 

ROBSON,  J.,  not  voting. 

WHITHl  V.   WHITE.    (Supreme  Court,  Ap- 

rllate  Dirisiou,  First  Department.  I>eceml>er 
1907.)  Action  by  Josephine  B.  White  against 
Charles  H.  White.  No  opinion.  Motion  grant- 
ed,  with  $10  costs.    Order  filed. 

WHITNEY,  Respondent,  ▼.  GARSON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  27,  1907.)  Ac- 
tion by  Anna  Whitney  against  Moses  Oarson. 
No  opinion.    Judgment  amrmed,  with  costs. 


WILLIAM  A.  THOMAS  CO.  v.  GORDON- 
HEITZNER  CONST.  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  28,  1007.)  Action  by  the  William  A. 
Thomas  Company  against  the  Gordon-Heitzner 
Construction  Company  and  others.  No  opinion. 
Motion  denied,  without  costs. 


WM.  K.  VOORHEES  GRAIN  CO.,  Respond- 
ent, V.  LLOTD,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Janu- 
ary 10,  1908.)  Action  by  the  Wm.  K.  Voorhees 
Grain  Company  against  Thomas  Lloyd.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 


WILSON  V.  BLELOCH  et  ai.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  23,  1907.)  Action  by  Edward  C.  Wil- 
son against  William  A.  Bleloch  and  another. 
No  opinion.  Oral  argument  ordered,  and  case 
set  down  for  Tuesday,  January  7^  1908. 


WILSON,  Respondent,  v.  UTICA  GAS  ft 
ELECTRIC  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  De- 
cember 4,  1907.)  Action  by  John  Wilson 
against  the  Utica  Gas  ft  Electric  Company. 
No  opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs. 


WILSON  et  al.,  Respondents,  ▼.  WEID- 
MANN  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Janu- 
ary 10,  1908.)  Actions  by  Francis  F.  Wilson, 
Jr.,  and  another,  against  Paul  Weidmann  and 
another.  No  opinion.  Judgment  aflSrmed,  with 
costs. 


WILSON,  Respondent,  v.  WILSON,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  lO,  1908.)  Action 
by  Delia  Wilson  against  Alice  Wilson.  No 
opinion.  .Judgment  of  the  Municipal  CTourt  af- 
firmed, with  costs. 


WINOBLS,  Respondent,  r.  BUIUIES 
PLANING  MILL  CO.,  Appellant  (Sopra 
Court,  Appellate  Division,  Fourth  DepartsaL 
November  27,  1907.)  Action  by  Casper  Whi* 
against  the  BuildeiB'  Planing  Mill  CoioTUt 
No  opinion.  .Judgment  and  oraer  reversed,  -i 
new  trial  ordered,  with  costs  to  appellu:  a 
abide  event.  Held,  tliat  the  plaintiff  faikd  a 
establish  actionable  negligence  against  the  if- 
fendant,  and  that  the  proof  shows  tiiat  tba^ 
dent  occurred  through  his  own  negligeaa  or 
that  of  his  co-employSs,  or  the  negligeBoe  i 
both. 


WOERISHOFFER,  Respondent,  r.  PEO- 
PLES, Appellant.  (Supreme  Court,  Appear; 
Division,  First  Department.  December  6.  IftiT ' 
Action  by  Anna  Woerishoffer  against  Sjis'^ 
W.  Peoples.  F.  M.  Cothren,  for  appellanc  L 
P.  Marvin,  for  respondent.  No  opinion.  CHia 
afiJrmed,  with  SlO  costs  and  disbursements.  0> 
der  filed.  See  120  App.  Div.  319.  105  N.  T. 
Supp.  606. 


WOLF,  Respondent,  v.  BRO0KLr< 
HEIGHTS  R.  CO.,  Appellant.  (Snpita 
Court,  Appellate  Division,  Second  DepartiDnsw 
January  10, 1908.)  Action  by  John  Wolf  aniist 
the  Brooklyn  Heights  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  iSis- 
ed,  with  costs. 

HIRSCHBERG,  P.  J.,  not  voting.  MIL- 
LER, J.,  dissents. 


WOODMAN,  Appellant,  v.  BROOKLtX 
HEIGHTS  R.  CO.,  Respondent.  (Supra» 
Court,  Appellate  Division,  Second  DepartmeaT. 
January  10,  1908.)  Action  by  Aaron  J.  Vt'ooi- 
man  against  the  Brooklyn  Heights  Railnwi 
Company.  No  opinion.  Order  modified,  so  a 
to  grant  a  naw  trial,  on  condition  that  the  de- 
fendant pay  the  costs  and  disbursements  of  tbe 
trial ;  otnerwise,  motion  denied,  with  $10  cos'-s. 
and,  as  thus  modified,  affirmed,  without  costs. 


WOODRUFF,  Appellant,  v.  SQDIER,  Be 
spondent.  (Supreme  Court,  Appellate  Diviskm. 
First  Department  January  17,  1908.1  .^ctioe 
by  Amos  B.  Woodruff  against  Elinor  W.  Squier. 
A.  E.  Woodruff,  for  appellant  W.  A.  Shepsni. 
for  respondent 

PER  CURIAM.  Order  affirmed  with  $10 
coats  and  disbursements.    Order  filed. 

HOUGHTON,  J.,  dissents. 


WORMSER  V.  GBHRI.  (Supreme  Oiart. 
Appellate  Division,  First  Dewirtment  P««ii- 
ber  6,  1907.)  Action  by  Samuel  Wormser 
against  William  Gehri.  No  opinion.  Modoc 
denied,  on  condition  that  appellant  be  readr  ("' 
January  term.    Order  filed. 


WORMSER   V.   GEHRI.     (Supreme  Court. 
Appellate    Division,    First   Department  Ju"- 
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ary   17,   1908.)    Action 

against    Williaim    Gehri 

granted,  on  terms  stated  in  memorandum. 

ue  order  on  notice. 


>T    Samuel    Wormser 

No    opinion.    Motion 

Set- 


In  re  WRIGHT.  (Supreme  Court,  Appellate 
Division,  Second  Department.  Novemoer  29, 
1907.)  In  tlie  matter  of  tiie  accounting  of  Gar- 
rett P.  Wriglitj  as  executor  of  Garrett  P. 
Wright,  deceased.  No  opinion.  Motion  grant- 
ed, and  order  amended. 


WRIGHT  et  al.  v.  WHITLOCK  (Supreme 
Court,  Appellate  Division,  First  Department. 
Decemiier  13,  1007.)  Action  by  William  Wriglit 
and  otheia  against  Edgar  Whitlock,  individual- 


ly, etc.    No  opinion, 
costs.    Order  filed. 


Motion  gra 


ZIBMS,    Appellant,   v.    UNIT] 
VILLB  COp  Respondent.    (Suprei 
pellate  Division,   Fourth   Departs 
ber  27,  19O70    Action  by  Marine 
the  United  Vaudeville  Company. 

PER  CURIAM.  Interlocutory 
versed,  with  costs,  and  demurrer  O' 
costs,  with  leave  to  the  defendant 
withm  20  days  upon  payment  of  tl 
demurrer  and  of  this  appeal.  B 
complaint  alleges  facts  constituti 
on  the  part  of  the  defendant. 

McIiElNNAN.  P.  J.,  and  KOBI 
sent. 


Snd  or  Gases  in  Vol..  107. 
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ABANDONMENT. 

Of  employment,  see  "Master  and  Serrant,"  (  1. 
Of  leased  premises,  see  "Landlord  and  Tenant," 
16. 

ABATEMENT. 

Of  legacy,  see  "Wills,"  {  10. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  "Election  of  Bemedies." 
Judgment  as  bar  to  another  action,  see  "Judg- 
ment," 8  8. 

I  1.   Aaother  aotloii  pendliiK. 

'Where  a  partner  brought  suit  against  his  co- 
partner and  another,  the  copartner,  though  not 
served  with  process,  should  not  sue  the  part- 
ner in  another  action.— Shubert  v.  Laughlin 
Sup.)  708. 

I  2.    Deatit  of  party  and  revival  of  a«- 
tloa. 

•Under  Code  Civ.  Proc.  |  758,  a  cause  of  ac- 
ion  held  to  have  survived  notwithstanding  the 
leath  of  a  copIaintifC. — Hawkes  v.  Clatty  (Sup.) 
i34. 

•Under  Code  Civ.  Proc.  {  764.  the  admin- 
Rtratrix  of  plaintiff  in  a  personal  injury  ac- 
ion  dying  pending  appeal  held  entitled  to  be 
obstituted  as  plaintiff. — Schramme  v.  Lew- 
nson  (Sup.)  1075. 

The  court  hdd  not  authorized  to  vacate  a 
lart  of  an  order  reviving  an  action  which  abat- 
d  by  the  death  of  plaintiff,  and  substituting 
oe  as  attorney  in  place  of  another.— Robinson 
.  Thomas  (Sup.)  1100. 

•Where  an  action  has  abated  by  the  death 
f  plaintiff,  no  order  can  be  entered  ex  parte 
r  otherwise  until  the  action  has  been  revived. 
-Robinson  v.  Thomas  (Sup.)  1109. 

An  action  for  an  accounting  held  to  survive 
lie  death  of  plaintiff. — Robinson  ▼.  Thomas 
Sup.)  1110. 

An  order  to  revive  an  action  on  the  death  of 
laintiS  held  not  properly  granted  on  an  af- 
davit  alleging  certain  facts  only. — Robinson  v. 
homas  (Sup.)  1110. 

Under  Code  Civ.  Proc.  S  757,  the  moving 
apers  on  a  motion  to  revive  an  action  on  the 
eath  of  plaintiff  shonid  set  forth  the  nature 
r  the  action,  so  as  to  enable  the  court  to  de- 
!rmioe  whether  the  cause  of  action  survives. — 
lobinson  v.  Thomas  (Sup.)  1110. 


An  order  reviving  an  action  on  the  death  of 
plaintiff,  with  authority  to  the  substitnted 
plaintiffs  to  serve  an  amended  complaint,  hdd 
unauthorized  so  far  as  it  granted  leave  to 
serve  an  amended  complaint.— Robinson  v. 
Thomas  (Sup.)  1110. 

'Where  the  original  plaintiff  at  the  time  of 
his  death  was  authorized  to  serve  an  amended 
pleading,  which  he  did  not  serve,  the  facts 
with  respect  thereto  should  be  shown  on  a 
motion  to  revive. — Robinson  v.  Thomas  (Sup.) 
1110. 

Under  Code  Civ.  Proc.  H  453,  544,  760,  hOd 
not  necessary  to  serve  a  supplemental  summons 
and  complaint  on  the  revival  of  an  action  aft- 
er plaintiffs  death,  unless  a  new  party  defend- 
ant is  to  be  brought  in. — Robinson  v.  Thomas 
(Sup.)  1110. 

ABSENTEES. 

Administration  of  estates  of,  see  "Bzecntors 
and  Administrators,"  8  1, 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  J  2. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  nse,  see  "Eminent 
Domain,"  S  2. 

Rights  in  streets  in  cities,  see  "Municipal  (Cor- 
porations," §  4. 


ACCEPTANCE. 


Of  check  as  satisfaction  of  account, 

cord  and  Satisfaction." 
Of  gift,  see  "Gifts,"  (  1. 
Of  goods  sold  in  general,  see  "Sales,"  |  6. 

ACCESSION. 

Annexation  of  personal  to  real   property,  see 
"Fixtures."  k    k=    .r, 

ACCIDENT. 

Cause  of  death,  see  "Death,"  {  1. 
Cause  of  personal  injuries,  see  "Negligence," 
8  1. 

ACCIDENT  INSURANCL 

See  "Insurance,"  8  8. 


*  Point  annotated.   8«e  ayllabns. 
107N.T.S.-78  (1163) 
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ACCOMPLICES. 

Teetimonr,  see  "Criminal  Law,"  |  5. 

ACCORD  AND  SATISFACTION. 

See  "Releaaa" 

Acceptance  of  a  check  held  an  accord  and  sat- 
isfaction of  defendant's  liability  for  certain 
Kooda  returned  and  of  all  claims,  except  $1.60 
interest,  claimed  by  plaintiff  to  be  unpaid. — 
Smith  T.  Bronstein  (Sup.)  765. 


'Acceptance  of  a  check  given  in  full  ntis- 
faction  of  the  debtor's  account  which  was  a 
subject  of  dispute  between  the  i>arties,  held  to 
constitute  a  satisfaction  of  the  account.— 
Schwarts  ▼.  Hirsch  (Sup.)  796. 

Payment  of  an  installment  on  a  mortgage  leav- 
ing a  matured  balance  unpaid  held  not  an  ac- 
cord and  satisfaction. — MacDonald  t.  Potter 
(Sup.)  915. 

*The  retention  of  a  check  by  the  sellers  of 
goods  hdd  not  to  be  an  accord  and  satisfaction 
of  the  amount  due. — Windmuller  t.  Goodyear 
Tire  &  Rubber  Co.  (Sup.)  1095. 

ACCOUNT. 

False  entries  in  books  of  account,  see  "For- 
gery." 

SurviTal  of  action  toe  accounting,  see  "Abate- 
ment and  Revival,"  i  2. 

Accounting  hy  partioular  cIomm  of  pertoni. 
See  "Executors  and  Administrators,"  |  & 
Partners,  see  "Partnership,"  |  4. 
Trustee,  see  "Trusts,"  |  6. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
8  1. 

ACKNOWLEDGMENT. 

By  testator  of  signature  on  will,  see  "Wills," 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions."  {  1. 
Bar  by  former  adjudication,  see  ''Judgment," 

i  8. 
Election  of  remedy,  see  "Election  of  Remedies." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 

•tiona'' 
Malicious  actions,  see  "Malicious  Prosecution." 
Pendency  of  action,   see  "Abatement  and  Re- 
vival," I  1;  "Lis  Pendens." 
Restraining  action   at  law,  see   "Injunction," 

Survival,  see  "Abatement  and  Revival,"  g  2. 
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Action*  hetineen  partiet  in  particular  rdolim 
See  "Landlord  and  Tenant,"  S|  6,  7;  "Masts 

and  Servant,"  §f  1,  2,  S. 
Husband  and  wite,  see  "Marriage." 
Partners,  see  "Partnership^"  {  1. 

Aotion*  by  or  agaiiut  partietilar  daun  ef 

perton*. 

See  "Carriers,"  f  2;  "Corporationa,"  I  5;  -r*" 

tors";  "Master  and  Servant,"  I  9:  "Mnnici;*; 

Corporations,"  i  5;  "Partnership,''  {  2;  -Vrs- 

cipal  and  Agent."  I  2;  "Street  Bailroed.*,  i 

1;  "■Warehousemen.'' 
Corporate  officers,  see  "Corporations,"  S  4. 
Foreign  corporation,  see  "Corporations,"  f  K 
Stockholders,  see  "Corporations,"  i  3. 
Trustee  in  bankruptcy,  see  "Bankruptcy,"  f  1 
Trustee,  see  "Truste,''  8  6. 


Action*  relating  to  particular  tpeciei  of  fr\,;- 

erty  or  ettate*. 
Leased  property,  see  "Landlord  and  Teo^Li." 

8  5. 
Trust  property,  see  "Trusts,"  8  8. 

ParttOKlar  oauaes  or  ground*  of  action. 
See  "Bills  and  Notes,"  8  4;  "Conspipacy."  f  1: 

"Death,"  |  1;  "Insurance,"  8  3;  -'Libel  «ii 

Slander,"  )  2:  "Malicious  Prosecatioo,"  I  '-. 

"Money  Lent'':  "Money  Received";  "Xfcl  • 

gence,''  8  3:  "Trespass":  "Trover  and  t»i 

version,"  8  2;  "Work  and  Labor." 
Breach    of    contract,    see    "Contracts,"    {   4. 

"Sales,"  8  6;  "Vendor  and  Purchaser,"  i  2. 
Breach  of  covenant,  see  "Covenants,"  8  L 
Breach  of  warranty,  see  "Sales,"  i  7. 
Broker's  commissions,  see  "Srokers,"  8  2. 
Death  caused  by  operation  of  street  railrtni. 

see  "Street  Railroads,"  8  1. 
Discharge  from  employment,  see  "Master  tci 

Servant,"  8  1- 
Infringement  of  trade-mark  or  trade-name,  k' 

"Trade-Marks  and  Trade-Names,"  S  2. 
Loss  of  or  injury  to  property   of  guests,  »k 

"Innkeepers."' 
Lost  instrument,  see  "Lost  Instruments." 
Penal^  for  giAring  short  weight,  see  "Weight^ 

and  Measures." 
Personal  injuries,  see  "Carriers,"  8  2;  "Master 

and  Servant,"  8  8;  "Municipal  Corporations," 

88  4,  5;  "Street  Railroads,"  §  1. 
Price  of  goods,  see  "Sales,"  8  6- 
Recovery   of   Dank  deposits,   see   "Banks  ud 

Banking,"  8  1- 
Recovery  of  deposit  to  secure  performance  of 

contract,  see  "Contracts,"  8  3. 
Recovery  of  possession  of  leased  premises,  «<* 

"Landtord  and  Tenant,"  8  7. 
Services,  see  "Master  and  Servant,"  S  2;  "Work 

and  Labor." 
Wages,  see  "Master  and  Servant,"  8  2. 

Particular  form*  of  octton. 
See  "Replevin";  "Trespass,"  8  2;  "Trover  «Bd 
Conversion." 

Particular    form*   of  tpecial   rtlief. 

See  "Divorce";  "Injunction";  "Quieting  Title"; 

"Specific  Performance." 
Alimony,  see  "Divorce,"  8  8. 
Annulment  of  marriage,  see  "Mamage." 
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>)ngtniction  of  lefll,  aM  "Wfll*,"  I  9. 

>eteriniiiation  of  aqTerse  claims  to  real  prop- 
erty, see  "Qnieting  Title." 

)i88olntion  of  corporation,  see  "Corporations," 
§  7. 

Snforcement  or  forclosure  of  lien,  see  "Me- 
chanics' Liens,"  f  |  2,  S. 

Dstablishment  and  enforcement  of  trust,  see 
"Trusts,"  I  6. 

i'oredosure  of  mwtgace,  see  "MortgageSj"  {  4. 

iemoral  of  cloud  on  title,  see  "Quieting  Title." 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  |  1. 

Particular  prooeedingi  in  acUont. 

lee  "Appearance";  "Costs";  "Damages";  "Dep- 
ositions"; "Dismissal  and  Nonsuit";  "Evi- 
dence"; "Execution";  "Judgment";  "Jury"; 
"Limitation  of  Actions";  "Motions";  "Par- 
ties"; "Pleading";  "Process";  "Reference"; 
"Stipulations";  ^Trial";  "Venue." 

till  of  particulars,  see  "Pleading,"  S  6. 

)efault,  see  "Judgment,"  I  2. 

lonsuit,  see  "Trial,"  I  4. 

lotice  of  action,  see  "Process,"  |  2. 

EeTival,  see  "Abatement  and  Revival,"  I  2. 

'erdict,  see  "Trial,"  S  6. 

'articular  remediet  in  or  incident  to  actions. 

lee  "Arrest/*  i  1;  "Attachment";  "Deposits  in 
Court";  "Discovery";  "Injunction";  ''Receiv- 
ers." 

lotice  of  pendency  of  action,  see  "Lis  Pen- 
dens." 

tay  of  proceedings,  see  "Appeal,"  |  9. 

'roeeeding*  (ft   eneroite  of  special  or   limited 

furitdictiona. 
'onrts  of  limited  jurisdiction  in   general,  see 
"Courts,"  f  g  S-e. 
Iriminal  itrosecutions,  see  "Criminal  Law." 

Review  of  proceedina*. 
ee  "Appeal":  "Certiorari";  "Judgment,"  g  5; 
"New  Trial.'" 

1.    Joinder,     spllttliis,     •onsoUdatlan, 
and  seTsranoe. 

•Though  under  Code  Civ.  Proc.  S  1T70,_  a 
pfendant  in  divorce  can  set  up  a  counterclaim 
msisting  of  a  cause  of  action  either  in  divorce 
r  separation,  plaintiff  cannot,  in  a  complaint 
)r  divorce,  unite  both  causes  of  action. — Con- 
id  V.  Conrad  (Sup.)  655. 

•Refusal  of  a  motion  to  consolidate  two  libel 
ctions  held  improper.— Cohalan  v.  Press  Pub. 
o.  (Sup.)  962, 

Causes  of  action  to  be  inconsistent  must  be 
ibereutly  discrepant  and  logirally  contradicto- 
r.— Siefken  v.  Erie  R.  Co.  (Sup.)  1060. 

Under  Code  Civ.  Proc.  |  4S4,  a  count  at  com- 
lon  law  for  personal  injuries  alleging  defend- 
iit'8  negligence  and  freedom  from  contributoiy 
egligence  held  properly  joined  with  a  count 
ader  the  federal  statute  relating  to  liability 
f  common  carriers  engaged  in  interstate  com- 
lerce,  which  dispenses  with  the  necessity  of 
leading  or  proving  freedom  from  contributory 
egligence.— Siefken  t.  Brie  R.  Co.  XSup.)  lOOO. 


S  2.    Ooatmeaeement,    pvoMovtlon,    aad 
terminatlaB. 

*An  order  staying  the  trial  of  an  action  un- 
til the  determination  of  another  action  Itdd 
not  justified.— Shattuck  v.  Ouardian  Tmat  Go. 
(Sup.)  1043. 

ACTION  ON  THE  CASL 

See  "Trespass,"  S  2. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity   to  set  aside 
judgment,  see  "Judgment,"  i  6. 

ADJOINING  LANDOWNERS. 

See  "Party  WaUs."    • 

'The  right  of  support,  as  l>etween  the  owners 
of  contiguous  lands,  existed  at  common  law  in 
respect  of  land  only,  and  not  of  the  buildings 
thereon.— Paltey  v.  Egan  (Sup.)  444. 

•New  York  City  BuUding  Code,  |  22,  held 
not  to  apply  where  one  making  an  excavation 
owns  the  adjacent  building.— Paltey  v.  Egan 
(Sap.)  444. 

*To  charge  an  owner  with  negligence  In  fail- 
ing to  make  repairs  and  prevent  injuiy  to  an 
adjoining  owner  he  must  have  notice,  either 
express  or  implied,  of  the  existence  of  the  de- 
fective condition  and  a  reasonable  time  there- 
after to  remedy  the  same. — £Mtzgerald  v.  Gold- 
stein (Sup.)  614. 

*An  owner  of  real  estate  held  not  negligent 
in  failing  to  make  repairs,  and  thereby  prevent 
injury  to  an  adjoining  owner,  within  a  reason- 
able time  after  notice  of  the  defective  condi- 
tion causing  the  injury.— Fitzgerald  t.  Gold- 
stein   (Sup.)   614. 

ADJUDICATION. 

Of  courts  In  general,  see  "Courts,"  |  2. 
Operation  and  effect  of  former  adjudication,  see 
"Judgment,"  {f  8,  9. 

ADMINISTRATION. 

Of  charity,  see  "OharitieB,"  8  2. 
Of  estate  of  bankrupt,  see  "Bankruptcy,"  I  1. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  property  by  receiver,  see  "Receivers,"  {  1. 
Of  trust  property,  see  "Trusts,"  §  3. 

ADULTERATION. 

Cream  of  tartar  is  a  drug  within  the  statutory 
definition  of  the  words  "food"  and  "drug"  in 
Public  Health  Law,  Laws  1893,  p.  1510,  c.  661, 
art.  3,  ii  40,  41.— State  Board  of  Pharmacy  v. 
Oasau  (Sup.)  409. 

Under  Public  Health  Law,  Laws  1893,  p.  15r>4, 
c.  661,  art.  11,  g  187,  as  amended  by  Lews  1897, 
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p.  ITS.  a  297,  and  lA^ni  1900,  p.  1471,  c.  677, 
art.  11,  §§  197,  199,  the  State  Board  of  Phai> 
macy  held  entitled  to  prosecute  a  merchant  for 
selling  cream  of  tartar  not  coming  up  to  the 
standard  of  purity  defined  in  section  l97. — State 
Board  of  Pharmacy  t.  Gasau  (Snp.)  400. 

ADVANCEMENTS. 

See  "Wllta,"  f  la 

ADVERSE  CLAIM. 

To  real  pn^erty,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

Between  co-tenants,  see  "Tenancy  in  Common," 
1  1, 

{  1.     Natare  and  reqiilait«a. 

•Under  Code  Civ.  Proc.  SS  369,  870,  facts 
held  insufficient  to  show  either  actual  or  con- 
structive adverse  possession  of  land.— Wiechers 
V.  McCormick  (Sup.)  835. 

ADVERTISEMENT. 

Pnblication  of  process,  see  "Process,"  i  2. 

AFFIDAVITS. 

See  "Depositions." 

Perjury  in  making  false  affidavit,  see  "Per- 
jury,*' «f  1.  2. 

Particular  proceedingt  or  purpote*. 

See  "Discovery,"  i  1. 

Appeal  from  municipal  courts,  see  "Courts," 
I  6. 

Publication  of  jprocess,  see  "Process,"  S  2. 

Revival  of  action,  see  "Abatement  and  Reviv- 
al," §  2. 

Substituted  service  in  municipal  court,  see 
"Courts,"  I  4. 

AGENCY. 

See  "Principal  and  Agent." 
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AGREEMENT. 

See  "Contracts." 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIMONY. 

See  "Divorce,"  i  3. 
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ALLOWANCE. 

Of  expenses  and  counsel  feea  to  wife  fn  actioa 
by  husband  to  annul  marriage,  see  **Mar- 
rW 

ALTERATION. 

Of  process,  see  "Process,"  {  1, 

ALTERATION  OF  INSTRUMENTS. 

*In  an  action  for  goods  sold  and  delivered. 
strong  evidence  held  required  to  rebut  the  pr>- 
Bumptlon  in  favor  of  defendant  that  receip'' 
were  altered  by  plaintiffs  to  meet  the  issne  rab- 
ed.— Brinn  v.  Cohen  (Sup.)  37. 

*An  alteration  by  one  of  the  parties  to  an  ia- 
strument,  not  affecting  ita  legal  import,  ic^ 
not  vitiate  it,  in  the  absence  of  statute  declari::; 
such  to  be  One  effect. — People  t.  Kuhne  (Sau.> 
1020. 

AMENDMENT. 

In  particular  remediet  or  epecial  turitdictioiu. 
See  "ParUes,"  i  3. 
On  appeal,  see  "Appeal,"  i  11. 

Of  particular  acts,  inatrument*,  or  proecrdinfu 
See  "Judgment,"  «  4;  "Process,"  {  8. 
Judgment  in  municipal  court,  see  "Conrta,"  {  5k 
Pleading,  see  "Pleading,"  {  5. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amoont,  see  "Justices  of  the 
Peace,"  1 1. 

AMUSEMENTS. 

See  "Theaters  and  Shows." 

ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Administrators,"  i  7. 

ANIMALS. 

See  "Game." 

Conversion  of,  see  "Trover  and  Conversion." 
«1. 

'Evidence  held  sufficient  to  warrant  a  findior 
that  defendant,  had  knowledge  of  the  viciou^ixw 
of  bis  dog  which  bit  plaintiff.— Martin  v.  Bor- 
den (Sup.)  725. 

*In  an  action  for  Injuries  inflicted  by  defxid- 
ant's  horse  held  not  necessary  to  show  wioDtw 
in  order  to  hold  defendant  liable  for  neyligeoee. 
— Farber  t.  Roginaky  (Sup.)  75S. 


ANNULMENT. 

Of  marriage^  see  "Msrziagsi," 
SMsrlMhn> 
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ANSWER. 

In  pleading,  aee  "Pleading,"  |  2. 

APOTHECARIES. 

See  "Druggists." 

APPEAL. 

See  "CwtioMri";  "New  Trial." 

Costs,  see  "Costs,"  f  3. 

Review  of  assessment  of  taxes,  see  "Taxation," 

il. 
Review  of  criminal  prosecutions,  see  "Criminal 

Law,"  I  7. 
Review  of  judgments  of  municipal  courts,  see 

"Courts,"  i  6. 

I  1.    Katiura  and  forai  of  reamdy. 

The  right  of  appeal  is  statutory  and  can  only 
be  taken  from  such  judgment  as  the  statute  au- 
thorizes.—Jones  V.  sabin  (Sup.)  508. 

{  2.    Natue   and   groands   of   appellate 
juris  dlotioa. 

'Under  Municipal  Court  Act,  Laws  1902,  p. 
1578,  c.  580,  I  310,  a  Municipal  Court  judf- 
ment,  though  rendered  without  jurisdiction,  is 
appealable.— Barron  v.  Feist  (Sup.)  494. 

i   3.    Oeolslons  reviewable. 

•Defendants  not  served  with  process  are  en- 
titled to  the  relief,  against  a  default,  afforded  by 
an  appeal— Moss  Realty  Co.  t.  Di  Crisci  (Sup.) 
49. 

No  appeal  haying  been  taken  from  an  order 
denying  defendant's  motion  to  open  his  default 
on  which  judgment  had  been  rendered,  an  order 
denying  defendant's  motion  to  modify  the  judg- 
ment was  not  appealable.— Seymour  v.  Feigl 
(Sup.)  9i. 

•Under  Const,  art  6,  f  9,  and  CJode  Civ.  Proc 
5S  190,  101,  the  Court  of  Appeals  held  without 
jurisdiction  of  an  appeal  from  an  order  of  re- 
versal by  the  Appellate  Division  of  a  judgment 
and  order  of  the  trial  court  denying  a  motion  for 
new  trial  made  on  the  minutes,  on  grounds  other 
than  exceptions  or  in  addition  to  exceptions, 
under  Code  Civ.  Proc  i  999,  unless  it  affirma- 
tively appears  that  the  Appellate  Division  af- 
firmed on  the  facts,  and  hence  an  order  of  re- 
versal of  the  Appellate  Division  of  a  judgment 
and  an  order  denying  a  motion  for  a  new  trial, 
made  on  all  grounds  specified  in  section  999, 
was  not  appealable  to  the  Court  of  Appeals. — 
Brennan  v.  City  of  New  York  (Sup.)  455. 

Code  Civ.  Proc.  g  1209,  relating  to  final  judg- 
ments dismissing  the  complaint  either  before  or 
after  trial,  construed,  and  such  judgments  held 
final  and  appealable,  within  section  1346. — Jones 
T.  Sabin  (Sup.)  508. 

*A  judgment  of  dismissal  authorized  by  Code 
Civ.  Proc.  I  3277,  held  not  appealable  within 
section   1346.— Jones  v.  Sabin  (Sup.)  508. 

•Order  amending  summons  by  changing  date 
of  issue  is  not  appealable,  and  could  only  be  re- 
viewed by  appeal  from  a  judgment  ander  Mnnic- 


ipal  Court  Act,  Laws  1902,  p.  1578.  c.  680,  i 
811.— Citj  of  New  York  t.  Bums  (Sup.)  742. 

*An  appeal  lies  from  an  order  denying  defend- 
ant's motion  to  open  a  default,  on  which  plain- 
tiffs have  entered  a  judgment. — ^Talty  t.  Strauss 
(Sup.)  819. 

Under  Oode  Civ.  Proc.  {  1294,  a  judgment 
debtor  permitting  the  rendition  of  a  default 
order  adjudging  him  guilty  of  contempt  for 
disobeying  an  order  in  supplementary  proceed- 
ings held  not  entitled  to  appeal  from  the  judg- 
ment—O.  W.  Jones  Lumber  C!o.  t.  Fulton 
(Sup.)  942. 

I   4.    Bight  of  review. 

•Where  an  order  denying  an  application  to 
vacate  and  set  aside  a  verdict  and  the  judgment 
entered  thereon  was  entered  upon  defendant's 
motion,  he  cannot  appeal  therefrom.— Josias  ▼. 
NivoJs  (Sup.)  19. 

A  judgment  which  has  been  set  aside  is  not 
reviewable. — Oppenheimer  v.  Demuth  Olass  Mfg. 
Co.  (Sup.)  29. 

•A  party  cannot  appeal  from  an  order  of  rar 
catur  entered  on  his  own  motion. — Oppenheim- 
er ▼.  Demuth  Glass  Mfg.  Co.  (Sup.)  29. 

•Under  Code  Civ.  Proc.  i  1296,  a  person  not 
a  party  to  a  proceeding  and  having  no  inter- 
est therein  cannot  appeal. — Ziegler  v.  George 
Schleicher  Co.  (Sup.)  85. 

•A  trustee  holding  funds  in  trust  for  a  pur- 
chaser from  the  judgment  debtor  held  "a.  party 
aggrieved"  within  Code  Civ.  Proc.  |  1294,  and 
entitled  to  appeal  from  an  order  in  proceedings 
supplementary  to  execution  directing  him  to 
pay  the  funds  to  judgment  creditors.— Ghersin  v. 
Thaor  (Sup.)  195 ;  Blechner  v.  Same,  Id. ;  Gould 
v.  Same,  Id. ;  Cohen  y.  Same,  Id. 

Appeal  by  plaintiff  from  order  setting  aside 
the  verdict  held  precluded  by  his  counsel  receiv- 
ing and  retaining  the  costs  imposed  by  the  or- 
der.—Applebaum  V.   Bonagur   (Sup.)   635. 

{   5.    Preaentatloa    aad    reserratloii    la 
lower  ooart  of  gronnda  of  revle'w. 

•Where  no  exception  was  taken  in  the  trial 
court  to  the  charge,  it  cannot  be  reviewed. — 
Edel  V.  Hillenbrand  (Sup.)  30. 

•Where  no  exception  is  taken  to  the  exclusion 
of  evidence,  no  question  for  review  is  presented. 
— Gorlitzer  y.  Levenson  (Sup.)  130. 

•Where  no  objection  is  made  in  the  trial  court 
that  the  motion  for  a  new  trial  was  not  made 
in  time,  the  question  cannot  be  raised  on  ap- 
peal.—Paster  V.  Meyer  (Sup.)  736. 

•A  question  not  raised  on  the  trial  will  not 
be  considered  for  the  first  time  on  appeal. — 
National  Soc.  of  United  States  Daughters  of 
1812  V.  American  Surety  Co.  of  New  York 
(Sup.)  820. 

•The  general  rule  is  that  a  party  who  has 
aoiuiesced  in  the  trial  of  an  action  on  a  cer- 
tain theory  will  not  be  heard  to  assert  for  the 
first  time  on  appeal  that  there  was  error  in 
adopting  that  theory. — National  Soc.  of  United 
States  Daughters  of  1812  v.  American  Surety 
Co.  of  New  York  (Sup.)  820. 
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*A  qaestion  not  raised  in  the  trial  court  held 
not  reviewable  on  appeal. — Israela  v.  MacDon- 
ald  (Sup.)  826. 

I  6.   Partleib 

'Where  an  action  abated  by  the  death  of 
plaintiff,  no  appeal  could  be  taken  or  prosecut- 
ed until  tiie  action  was  rerived. — ^Robinson  t. 
Thomas  (Sap.)  1100. 

I  7.     Reciiilsltas     and     preoeedinsa     '•' 
transfer  of  cause. 

*A  notice  of  appeal  from  an  unappealable 
judgment  held  not  to  authorize  the  review  of 
intermediate  orders  specified  in  the  notice  of  ap- 
peaL— Jones  t.  Sabin  (Sup.)  508. 

{   S.    Bffeot  of  transfer  of  oavae  or  pro- 
eeedlnga  tberefor. 

*ne  removal  of  a  judgment  to  the  TTnited 
States  Supreme  Ckiurt  by  writ  of  error,  and 
its  affirmance  by  that  court,  held  no  bar  to  a 
motion  for  a  new  trial  for  newly  discovered  evi- 
dence.—Janjes  McCreery  Realty  CJorp.  v.  Equi- 
table Nat.  Bank  of  New  York  (Sup.)  1080. 

I   9.    Sopersedeas  or  stay  of  prooeedliiKS> 

Under  Code  Civ.  Proc.  §  1310,  an  appeal  to 
the  Court  of  Appeals  from  an  order  of  the  Ap- 
pellate Division  directing  the  board  of  railroad 
commissioners  to  issue  a  certificate  of  public 
c<Hivenience  and  necessity,  pursuant  to  Railroad 
Law,  liaws  1892,  p.  1396,  c.  676,  §  59,  held  to 
oiierate  as  a  stay,  on  service  and  filing  of  a  no- 
tice of  appeal  and  the  giving  of  the  undertaking 
required  by  section  1326.— Brie  R.  Co.  v. 
Rochester-(Joming-Elmira  Traction  (3o.  (Sup.) 
940. 

f  10.  Record  and  pvocccdinss  not  in  rec- 
ord. 

Where,  on  appeal  from  two  judgments,  in  the 
Municipal  Court,  the  minutes  are  transposed, 
the  returns  must  be  sent  back  to  the  Municipal 
Court  for  correction ;  the  Appellate  Term  hav- 
ing no  power  to  change  them.— Wilke  t.  New 
York  City  Ry.  C!o.  (Sup.)  8. 

*Where  a  paper  admitted  in  evidence  and 
marked  as  an  exhibit  is  not  attached  to  the  re- 
turn on  appeal,  and  the  case  cannot  be  deter- 
mined without  It,  the  return  will  be  remitted  to 
the  files  of  the  court.— Golstein  t.  Korol  (Sup.) 
27. 

♦The  exclusion  of  papers  offered  in  evidence 
will  not  be  reviewed  where  such  papers  were 
not  marked  for  identification  and  printed  in  the 
record  so  that  their  relation  to  the  issue  in  the 
action  could  be  ascertained. — Qorlitzer  v.  Leven- 
son  (Sup.)  130. 

*The  court  on  appeal  held  not  entitled  to  con- 
sider the  question  whether  a  seller  elected  a 
particular  remedy  for  the  buyer's  breach  of  an 
executory  contract  of  sale. — Isaacs  v.  Terry  & 
Tench  C!o.  (Sup.)  136. 

Defendants  held  entitled  to  have  certain  col- 
loquy between  the  court  and  counsel  on  the  trial 
appear  in  the  case  on  appeal, — ^Moroney  ▼.  Cole 
(Sup.)  214. 

♦Notice  of  protest,  appearing  hi  the  record 
on    appeal    from    Municipal    Court,    but    not 


shown  to  have  been  Introduced  by  tlie  minntes, 
held  not  a  part  of  the  record,  furnishing  proof 
that  notice  of  protest  was  duly  given  the  in- 
dcHTser.— Siegel   v.   Dubinsky   (Sup.)   678. 

A  return  on  appeal  is  condnsive  on  an  appel- 
late court,  and  affidavits  to  strengthen  it  wili 
not  be  considered. — Duryee  ▼.  Hunt  (Snpu)  731 

♦The  appellate  term  is  bound  by  the  record 
as  it  is  filed,  and  where  the  return  of  the  jus- 
tice of  the  Municipal  Court  contains  nothing  in 
support  of  defendant's  contention  that  the  di^ 
missal  of  the  complaint  was  l>ased  npon  plain- 
tiff's failure  to  proceed  with  the  action,  tiw 
question  cannot  be  reviewed. — Gross  v.  Gorscb 
(Sup.)  806. 

♦Where  a  lis  pendens  filed  in  court  was  inad- 
vertently not  offered  in  evidence,  the  court  on 
the  settlement  of  the  proposed  case  should  h»^e 
considered  it  as  in  evidence,  or  set  aside  th' 
judgment  and  reopened  the  case  to  iiermit  its 
introduction,  and  then  re-enter  the  judcment. 
—Miller  v.  Norcross  (Sup.)  854. 

To  sustain  a  judgment  for  plaintiff  on  con- 
flicting evidence,  the  record  of  the  trial  must 
show  with  a  reasonable  degree  of  certainty  thai 
he  is  entitled  to  the  judgment  rendered. — ^Tan- 
kins  V.  Berger  (Sup.)  873. 

til.  Bertew. 

♦That  plaintiff  recovers  on  a  mistaken  view 
of  the  character  of  the  agreement  upon  which 
the  suit  is  based  is  not  ground  for  reversal, 
where  he  is  entitled  to  recover  in  any  event.— 
American  Structural  Steel  Co.  T.  Rnsh  (Sup.)  3. 

♦A  person  having  objected  to  and  procored 
exclusion  of  evidence  as  immaterial  held  estop- 
ped on  appeal  to  assail  a  finding  as  errooeoa< 
in  disregarding  the  matters  so  excluded. — Amer- 
ican Structural  Steel  Co.  v.  Rnsh  (Sap.)  3. 

♦Where  there  is  sufficient  evidence  to  sosttaio 
the  finding  of  the  jury,  it  is  not  reviewable  on 
appeal.— Hann  v.  Brettler  (Sup.)  78. 

♦A  verdict  returned  against  the  overwhelmine 
weight  of  evidence  will  not  be  permitted  t- 
stand. — Berkowich  v.  Kommel  (Sup.)  119. 

♦The  exclusion  of  evidence  offered  by  tb' 
plaintiff  is  not  prejudicial  .in  the  absence  of 
proof  of  his  right  to  recover. — (Sorlitser  t.  Lev- 
enson  (Sup.)  130. 

♦Where  plaintiffs  failed  to  prove  the  cause  of 
action  alleged,  and  proper  objections  were  nude 
by  defendants  on  the  trial,  and  no  amendmra' 
of  the  complaint  was  asked  for,  a  jadgment  for 
plaintiffs  on  a  cause  of  action  not  alleged  conid 
not  be  sustained  on  appeal. — Epstein  r.  Colxn 
(Sup.)  148. 

The  question  whether  the  verdict  is  contrarj 
to  and  unsupported  by  the  evidence  comes  up  cai 
a  motion  to  set  aside  the  verdict  and  for  a  new 
trial.— Lang  v.  Minck  (Sup.)  172. 

♦The  setting  aside  of  a  verdict,  as  a  general 
rule,  will  not  be  interfered  with,  but  there  mnst 
be  something  to  justify  the  same  beyond  the 
fact  that  the  triaJ  judge  does  not  agree  witt 
the  jury.— Dallin  v.  Hayer  (Sup.)  31S. 


*Polnt  annotated.   Seo  syllalras. 
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•The  qnectlMi  of  additional  allowance,  being 
largely  within  the  discretion  of  the  trial  court, 
will  not  be  reviewed  on  appeal,  except  in  caces 
where  a  clear  abase  of  tliat  discretion  appears. 
— Hapgoods  ▼.  Lnsch  (Sup.)  331. 

Where  a  referee  erroneously  regarded  incom- 
petent evidence  as  material  and  considered  it  in 
plaintiff's  favor  in  determining  the  crucial  ques- 
tion of  fact  in  the  case,  the  admission  of  snch 
evidence  was  reversible  error. — Gherky  y.  State 
Line  Telephone  Ck>.  (Sup.)  420. 

On  appeal  from  a  nonappealable  judf^ent,  in- 
termediate orders  specified  in  the  notice  of  ap- 
peal held  not  reviewable  notwithstanding  C!oae 
Civ.  Proc.  g  1316.— Jones  v.  Sabin  (Sup.)  508. 

'Exclusion  of  evidence  held  tutrmlesB. — Shep- 
pard  V.  New  York  City  Ry.  Co.  (Sup.)  553. 

In  an  action  to  recover  a  deposit  made  to  in- 
sure performance  of  a  contract  to  install  win- 
dows, in  which  the  defense  was  a  failure  to  com- 
plete the  contract  in  time,  the  exclusion  of  cer- 
tain evidence  held  prejudicial  error.— <3ox  v. 
Mankin  (Sup.)  686. 

'Application  for  adjournment  on  grounds 
not  absolutely  requiring  it  held  addressed  to  the 
court's  discretion.— Bomstine  v.  Reddy  (Sup.) 
626. 

•Scope  of  review,  where  an  appeal  from  a 
judgment  on  a  referee's  report  does  not  dis- 
close the  evidence,  defined.— Moore  v.  Martine 
(Sup.)  652. 

Though  a  referee's  findings  are  apparently 
inconsistent,  on  appeal  they  shoold  be  recon- 
ciled, if  iMssible,  and  efCect  given  the  referee's 
real  mtent  in  making  them.— Moore  v.  Martine 
(Sup.)  652. 

*On  appeal  in  an  action  for  mone^  loaned, 
an  objection  that  a  finding  is  not  within  the 
pleadings  held  not  tenable.— Moore  ▼.  Martine 
(Sap.)  652. 

•A  verdict  against  the  weight  of  evidence  will 
not  be  permitted  to  stand  on  appeal.— Samie- 
loff  V.  New  York  &  Q.  C.  Ry.  Co.  (Sup.)  774. 

•Where  the  jury  on  conflicting  evidence  found 
for  plaintiff,  plaintiff's  version  will  be  accepted 
on  appeal. — Haigh  v.  Edelmeyer  &  Morgan  Hod 
Elevator  Co.  (Sup.)  936. 

On  appeal  from  the  judgment  alone,  and  not 
from  the  order  denying  a  new  trial,  the  appellate 
court  is  confined  to  a  consideration  of  alleged 
orrors  of  law. — Bemreither  y.  City  of  New  York 
(Sup.)  1006. 

$12.  Detennlnatloii    and   dlapositloii   of 


•Where  the  record  on  appeal  is  so  nnlntelligi- 
ble  that  the  judgment  cannot  be  said  to  be  con- 
!>istent  with  any  aspect  of  the  evidence,  the 
judgment  will  be  reversed  for  a  new  trial. — ^Al- 
pern  y.  Hirach  (Sup.)  8. 

•Where  the  only  competent  evidence  as  to  the 
valne  of  fruit,  for  the  conversion  of  which 
plaintiff  sued,  fixed  it  at  a  certain  amount,  a 
recovery  of  a  greater  sum  will  be  reduced  to 
that  anm  on  appeal.— Vick  y.  Bleecker  (Sup.)  29. 


•Where  a  yerdiet  (or  attorney's  services  In- 
dicated an  overestimate  of  the  value  thereof, 
the  judgment  would  be  reversed  in  the  absence 
of  a  stipulation  to  reduct  the  verdict  to  a  proper 
amount— Smith  v.  Hoctor  (Sup.)  33. 

Where  plaintiff  appeals  from  the  vacation  of 
an  order  amending  a  judgment  in  his  favor  by 
inserting  a  clause  for  the  arrest  of  de^endan^ 
the  Appellate  Court  may  reinsert  such  provision 
if  the  facts  justify  such  relief. — Musica  v. 
Amalfitano  (Sup.)  179. 

•Under  tlie  facta,  held  on  appeal  that  a  new 
trial  should  be  granted  in  the  interest  of  justice. 
— Mandel  v.  Consolidated  Feed  Co.  (Sup.)  554. 

In  an  action  involving  the  question  whether 
certain  unpaid  tax  assessments  were  incumbran- 
ces against  proi>erty  conveyed  with  covenant 
against  incumbrances,  a  certificate  of  sale  for 
such  assessments,  not  showing  on  its  face  that 
the  property  described  was  that  to  which  the 
covenants  related,  held  insufiScient  to  sustain  the 
judgment;  the  question  of  identity  of  property 
not  having  been  litigated  in  the  trial  court. — 
Knight  y.  Sherwood  (Sup.)  562. 

The  record  on  i4>peal  from  an  order  denying 
a  motion  to  open  a  default  held  insufficient  to 
raise  the  question  upon  appeal. — Weinberg  v. 
Klauber  (Sup.)  578. 

•Where  the  trial  court  inadvertently  rendered 
judgment  for  more  than  the  proi>er  amount, 
the  Supreme  Court  on  appeal  will  pro^rly 
modify  the  judgment  and  affirm  it  as  modified. 
— R.  M.  Qilmour  Mfg.  Co.  y.  Johnson  (Sup.) 
627. 

A  judgment  properly  awarding  relief  to  the 
successful  party  will  not  be  reversed  because 
the  court  made  unnecessary  findings  and  em- 
bodied them  in  the  judgment,  but  that  part  of 
the  judgment  will  be  stricken  from  it. — Amer- 
ican Radiator  Co.  v.  City  of  N«w  York  (Sup.) 
1008. 

APPEARANCE. 

•Code  Civ.  Proc.  {  424,  formulating  the  rule 
that  a  voluntary  appearance  in  an  action  is 
equivalent  to  personal  service  of  process  within 
the  jurisdiction  of  the  court,  is  declaratory  of 
the  common  law. — Strauss  v.  Strauss  (Sup.)  842. 

APPLIANCES. 

mplc 
and  Servant,"  { 

APPLICATION. 

For  discovery,  see  "Discovery,"  {  1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  {  2. 

Of  guardian,  see  "Guardian  and  Ward,"  {  1. 

Of  municipal  agents,  see  "Municipal  Corpora- 
tions," §  1. 

Power  of  appointment  under  will,  sea  "Wills," 


Liability  of  employer  for  defects,  see  "Master 


•Point  aanotated.   Sao  ajUalras. 
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ARBITRATION  AND  AWARD.  ASSAULT  AND  BATTERY. 


See  "Beference." 

i   1.    Awiwd. 

*A  separate  defense  of  arbitration  and  award 
AeM  too  indefinite  to  be  sufficient  on  demurrer. 
— Koewing  r.  Thalman  (Sup.)  1012. 

ARCHITECTS. 

Approval  of  perforiaance  of  contract,  see  "Con- 

tt»CtB,"»8. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  "Trial,"  {  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  6. 

ARREST. 

False  arrest,  see  "Malicious  Prosecution,"  S  2. 

5  1.    la  oItU  aotloiis. 

*Where,  in  an  action  in  which  an  order  of 
arrest  is  obtained,  judgment  is  for  defendant 
for  costs,  damages  may  oe  recovered  on  the  un- 
dertalcing  given  to  procure  the  order  of  arrest 
for  counsel  fees  in  attempting  to  vacate  the  or- 
de^  in  securing  bail,  in  the  trial  of  the  case, 
and  for  loss  of  earnings  during  imprisonment, 
etc™  as  well  as  for  costs. — McLean  v.  Fidelity 

6  Deposit  Go.  of  Maryland  (Sup.)  907. 

That  an  assignee  of  an  undertaking  given  to 
procure  an  order  of  arrest,  in  an  action  in  which 
judgment  was  for  defendant  for  costs,  has  not 
pressed  a  claim  for  damages  nor  asked  to  be 
made  a  party  to  an  action  by  the  assignee  of 
the  judgment  for  costs  against  the  surety  on  the 
undertaking,  held  not  to  show  that  he  had  no 
right  to  recover  on  the  undertaking  for  the  dam- 
ages covered  thereby.— McLean  v.  Fidelity  & 
Deposit  Co.  of  Maryland  (Sup.)  907. 

The  assignee  of  a  judgment  for  defendant 
for  costs,  in  an  action  in  which  there  was  an  or- 
der of  arrest,  keld  entitled  at  most  to  only  an 
equitable  interest,  limited  by  the  judgment  for 
costs,  in  any  sum  that  might  be  recovered  in 
an  action  on  the  undertaking  given  to  procure 
the  arrest,  in  which  all  interested  claimants 
were  parties. — McLean  v.  Fidelity  &  Deposit  Co. 
of  Maryland  (Sup.)  907. 

A  surety  on  an  undertaking  given  to  procure 
an  arrest,  is  liable  but  for  one  cause  of  action 
thereon  if  judgment  was  for  defendant  for  costs, 
and  the  rights  of  any  persons  to  damages  or 
costs  under  the  bond,  however  acquired,  must 
be  fixed  and  determined  in  one  action  in  which 
all  the  claimants  in  the  subject-matter  are  made 
parties. — McLean  v.  Fidelity  &  Deposit  Co.  of 
Maryland  (Sup.)  907. 

S   2.    On  orlmliutl  oharges. 

*One  charged  with  larceny  from  the  person, 
which  is  a  felony,  may  be  lawfully  arrested 
either  with  or  without  a  warrant. — People  v. 
Warden  of  City  Prison  of  City  of  New  York 
(Sup.)  1103. 


Consolidation  of  actions  for  Ub^  aee  "Actioo,* 

«1. 
Liability  of  carrier  for  aasault  on  passengs, 

see  "Carriers,"  i  2. 

i   1.    CHtU  lUbUltT- 

That  relator  came  between  complainant  tai 
another  otScer  who  was  assaulting  him  Md  noc 
to  constitute  an  assault  by  relator  on  com- 
plainant.—People  ▼.  Bingham  (Sap.)  1055. 

{  2.   Orfanlaal  reaponslbllltT. 

The  seizing  b^  police  officers  of  one  aeensed 
while  on  bail,  m  order  to  take  his  photograpli 
and  measurements  for  the  Bertillon  srstem. 
held  an  assault  for  which  they  were  sabject  to 
criminal  prosecution  under  Pen.  Code,  (  219.— 
Gow  V.  Bingham  (Sup.)  1011. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  {  3. 

Of  damages,  see  "Damages."  g  3. 

of  exiwnses  of  public  improvements,  see  "Mu- 
nicipal Ctorporations,"  }  2. 

Of  tax,  see  'Taxation,"  {  1. 


ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see  "Fraudulent  Owvey- 

ances." 
In  bankruptcy,  see  "Bankruptcy,"  |  1. 
Right  of  assignee  of  judgment  to  execution,  sre 

"Execution,''  S  1. 

Transfer!  of  particular  tpeciet  of  profXTty, 
rtffhti,   or  imtrwnentt. 

See  "Judgment,"  8  11. 

Corporate  shares,  see  "Corporations,''  {  2. 

Lease,  see  "Landlord  and  Tenant,"  {  3. 

Market   stall  permit,  see  "Municipal  (Corpora- 
tions," i  4. 

Option  to  hold  tenant  to  new  lease,  see  "Land- 
lord' and  Tenant,"  {  3. 

f    1.    Reqnlaites  and  ▼alldlty. 

Delivery  of  accounts  of  a  debtor  to  a  bank  by 
indorscrs  of  a  check  of  the  debtor,  in  consid>Ta- 
tion  of  the  bank  paying  the  check,  thougli  it 
had  not  sufficient  funds  of  the  debtor  therefor,  is 
not  an  assignment  of  the  account,  where  it  dom 
not  appear  that  such  delivery  was  authorized  by 
or  known  to  the  debtor,  and  he  sabsequentiy 
repudiated  the  whole  transactiMt. — Jefferaoo 
Bank  v.  Starr  (Sup.)  582. 

{   2.    Opemtloa  and  effect. 

The  rule  that  the  transfer  of  a  principal  debt 
carries  with  it  all  collaterals  held  not  applicable 
in  a  certain  case  where  the  judgment  tor  costs 
only,  rendered  in  favor  of  defendant  in  an  ac- 
tion in  which  there  was  an  order  of  arrest, 
was  assigned  to  plaintiff,  who  seeks  to  enforce 
his  rights  against  the  surety  on  the  undertaking 
given  to  procure  the  arrest  order. — McLean  t. 
Fidelity  &  Deposit  Co.  of  Maryland  (Sup.)  90T. 
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I     3.    Klshta  and  Uabllltlea  of  vwrtlea. 

*  Where  an  aaaignor  of  a  debt  eives  a  release 
»  the  debtor  for  a  valuable  consideration,  the 
lebtor  not  having  notice  of  the  aBsignment,  the 
release  will  be  a  bar  in  an  action  hj  the  aa^ 
ijsnee    against  the  debtor. — Hann   v.   Brettler 

:sup.)  7& 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  S  1. 

I    1.    Rlclita  »nd  remedlei  of  creditors. 

Determination  of  proper  disposition  of  sur- 
plus proceeds  of  stocks  owned  by  customers 
of  insolvent  broker  pledged  by  him  to  secure 
loan  to  himself.— In  re  Mills  (Sup.)  1037. 

ASSOCIATIONS. 

See  "Beneficial  Associations";  "Trade  Unions." 
Mutual  benefit  insurance  associations,  see  "In- 
surance," f  4. 
Playing  baseball  on  Sunday  on  ground  of  ath- 
letic association,  see  "Sunday."        , 

ASSUMPSIT,  ACTION  OF. 

See  "Money  Lent" ;  "Money  Beceived" ;  "Work 
and  Labor." 

ATTACHMENT. 

See  "Execution." 

{    1.    Prooeedlnss  to  proowre. 

*A  debt  owing  by  a  nonresident  maintaining 
an  office  in  New  York  to  a  foreign  corporation, 
arising  out  of  a  transaction  consummated  in 
New  York,  held  snbject  to  attachment  in  an 
action  against  such  corporation  in  that  state. — 
Flynn  v.  White  (Sup.)  860. 

S    2.    Claims  by  third  persons. 

Under  Code  Civ.  Proc.  81  657,  658,  authoris- 
ing a  jury  to  try  the  claim  of  a  third  person  to 
property  attached,  and  permitting  the  sheriff 
to  deliver  the  property  to  the  claimant  unless 
an  indemnifying  undertaking  is  given,  plaintiff 
in  attachment  can,  by  giving  a  satisfactory  un- 
dertaking, recover  the  property.— Shaw  v.  Dunn 
(Sup.)  777. 

There  is  no  provision  of  law  allowing  a  re- 
view by  motion  or  otherwise  of  the  action  of  a 
sheriff's  jury  impaneled  to  try  the  validity  of 
claim  of  a  third  person  to  property  attached. — 
Shaw  ▼.  Dunn  (Sup.)  777. 

ATTESTATION. 

Of  will,  see  "Wills,"  (  2. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  i  3. 


Argoment  and  conduct  of  counsel  at  trial  in 
criminal   prosecutions,  see  "Criminal  Law," 

Attorneys  in  fact,  see  "Principal  and  Agent." 

Change  of  venue  in  action  by  attorney  for  serv- 
ices, see  "Venue,"  §  1. 

Counsel  fees  as  element  of  damages  in  action  on 
injunction  bond,  see  "Injunction,"  §  6. 

Counsel  fees  in  suits  for  divorce,  see  "Divorce," 
i  3. 

Determination  and  disposition  of  cause  on  ap- 
peal in  action  for  attorney's  services,  see  "Ap- 
ueal,"  8  12. 

Disobedience  of  orders  as  contempt,  see  "Con- 
tempt,"   I    1. 

Oral  agreements  with  attorneys,  see  "Stipula- 
tions.^' 

S   1.    The  offloe  of  attorney. 

*An  attorney's  negotiation  for  work  to  be  done 
in  a  law  suit  is  the  act  of  an  agent  for  a  known 
principal,  and  for  the  expense  thereof  he  does 
not  become  personally  responsible. — Argus  Co.  v. 
Hotchkiss  (Sup.)  138. 

*A  statement  by  counsel  in  negotiations  for 

Erinting  of  a   case  held  insufficient  to   render 
im  personally  responsible  therefor. — Argus  Co. 
V.  Hotchkiss  (Sup.)  138. 

•Whether  at  the  time  of  making  a  contract  by 
counsel  for  printing  a  case  in  a  divorce  suit  he 
disclosed  the  nature  of  the  cause  and  his  interest 
therein,  yet  the  case  when  sent  to  the  printer 
is  a  fair  notice  that  the  suit  is  one  for  divorce 
and  a  purely  personal  action,  in  which  counsel 
could  only  be  interested  as  such. — Argus  Co.  v. 
Hotchkiss  (Sup.)  138. 

An  attorney  held  guilty  of  misconduct  reguir- 
ing   his   disbarment— In   re    O'SuUivan    (Sup.) 

8   2.  Duties  and  Ilahllltlea   of  attorney 
to  client. 

An  attorney  held  not  liable  as  an  insurer 
upon  depositing  money  belonging  to  his  clients 
in  his  own  bank  account. — In  re  Stanley  (Sup.) 
013. 

8  3.    Compensation    and    lien    of   attor- 
ney. 

An  attorney  held  to  have  a  lien,  under  Code 
Oiv.  Proc.  8  66,  on  the  proceeds  of  a  verdict, 
etc.,  in  favor  of  an  estate,  where  his  client  was 
the  administrator.— In  re  Ross  (Sup.)  899. 

An  attorney's  contract  for  fees  to  be  paid  by 
his  clients  held  not  to  prohibit  him  from  receiv- 
ing in  addition  an  allowance  made  in  litigation 
and  paid  by  the  adverse  party.— In  re  Stanley 
(Sup.)  913. 

*An  attorney  held  entitled  to  recover  the  rea- 
sonable value  of  his  services.— Ross  v.  Bay- 
ti^Gardner-Hines  Co.  (Sup.)  1063. 

ATTORNEY  GENERAL 

Right  to  bring  action  to  vacate  patent  granted 
by  state  as  affecting  right  of  individual  to 
maintain  action  to  quiet  title,  see  "Quieting 
TiOe,"  8  1. 


*Poimt  annotated.   So*  ayllabiu. 
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AUTHORITY. 


Of  agent,  see  "Principal  and  Agent,"  H  1>  2. 
Of  justice  of  the  peace,  see  'VTnstlces  of  the 
Peace,"  (  1. 

AUTOMOBILES. 

Liability  of  owner  for  injuries  to  third  person 
by  act  of  chauffeur,  see  "Master  and  Servant," 
»». 

Negligence  of  driver  as  imputable  to  passenger, 
see  '.'Negligence,"  |  2. 

AVOIDANCE. 

Pleading  matter  in  avoidance,  see  "Pleading," 
82. 

AWARD. 

See  "Arbitration  and  Award,"  {  1. 

BAGGAGE. 

Of  iMBsenger,  see  "Carriers,"  S  2. 

BAILMENT. 

Variance  between  pleading  and  proof  on  con- 
tract of,  see  "Pleading,"  §  9. 

Particular  tpeoies  of  baUmenU,  and  bailmenU 
incident  to  particular  occupations. 
See  "Banks  and  Banking,"  {  1;  "Innkeepers"; 
"Warehousemen." 

'Notwithstanding  a  general  rule  stated,  plain- 
tiff held  not  entitled  to  recover  for  work  done 
on  defendants'  material  destroyed  on  plaintiff's 
premises,  though  he  is  blameless  for  tne  loss.— 
Stem  V.  Rosenthal  (Sup.)  772. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

S    1.    Aaslcnment,     adinlniitratloii,     and 
distribntloii  o<  bankrapt'i  estate. 

♦The  right  of  a  trustee  in  bankruptcy  to  set 
aside  fraudulent  transfers  by  the  bankrupt  un- 
der Bankr.  Act  July  1.  1^8,  c.  541,  »  70,  30 
Stot  663  [U.  S.  Comp.  St.  1901,  p.  3451],  is 
not  restricted  by  section  67e  (30  Stat.  5C4  [U.  S. 
Comp.  St.  1901,  p.  3448]),  to  transfers  made 
within  the  four  months'  period,  but  extends  to 
any  transfer  which  any  creditor  could  set  aside, 
etc— Thomas  v.  Koddy  (Sup.)  473. 

*An  assignment  or  transfer  of  property  by  a 
bankrupt  within  four  months  prior  to  the  filing 
of  a  bankruptcy  petition  is  a  constructive  fraud 
on  Bankr.  Act  July  1,  1898,  c.  541,  30  Stot  544 
lU.  S.  Comp.  St.  1901,  p.  3418],  as  preventing 
the  due  operation  of  the  act  on  the  bankrupt's 
property.— Thomas  v.  Roddy  (Sup.)  478. 

'Transfers  by  a  bankrupt  within  four  months 
prior  to  filing  of  a  bankruptcy  petition  are  pre- 


sumed to  be-  fraudulent  under  Bankr.  Act  July 

1.  1808,  e.  541,  i  67e,  30  Stat  564  [D.  8.  Comix 
St  1901,  p.  34491 ;  the  bankrupt's  purpose  or 
intent  in  making  tnem  being  immateriaL — ^ThoK- 
as  V.  Roddy  (Sup.)  473. 

Under  Bankr.  Act  July  1,  1898,  I  70,  30  SUL 
S66  IV.  S.  Comp.  St  1901,  p.  3451],  a  bank- 
rupt's trustee  held  entitled  to  avoid  fraadnlent 
transfers  by  the  bankrupt  more  than  four  month* 
before  the  filing  of  a  rankruptcy  petition  with- 
out showing  that  a  creditor  between  the  transfer 
and  the  filing  of  the  bankruptcy  petition  hid 
placed  himself  in  a  position  to  set  aside  socfa 
transfer.— Thomas  v.  Roddy  (Sup.)  473. 

That  creditx)rs  of  a  bankrupt  had  acquired  a 
lien  and  were  in  a  position  to  set  aside  fraudu- 
lent transfers  made  more  than  four  months  be- 
fore the  filing  of  a  petition  in  bankruptcy  does 
not  deprive  Uie  banarupt'a  trustee  from  main- 
taining a  suit  for  similar  relief. — ^Tbomas  v.  Rod- 
dy (Sup.)  473. 

*Where  the  tenant  of  a  building  placed  fix- 
tures tlieretn,  tlie  purchaser  from  his  trustee  in 
|}ankruptcy  acquired  only  such  right  to  reinoT<? 
the  fixtures  as  the  tenant  may  have.— Jacob  t. 
Kellogg  (Sup.)  713. 

i  2.    RlAhta,  remedies,  and  dlseluuKe  of 
bamkmpt. 

*A  discharge  in  bankruptcy  is  an  absolute 
bar  to  all  demands  that  were  provable  in  the 
proceedings,  and  the  burden  rests  upon  a  part? 
attacking  it  to  show  why  it  is  not  effectual.— 
Meyer  v.  Bartels  (Sup.)  778. 

'Under  the  direct  provisions  of  Personal 
Property  Liaw,  Laws  1897,  p.  510.  c  417.  art. 

2,  8  21,  a  new  promise  to  pay  a  debt  diadiarged 
in  bankruptcy  must  be  in  writing. — Meyer  v. 
Bartels  (Sup.)  778. 

*A  partial  payment  on  a  debt  which  lias  been 
discharged  in  bankruptcy  is  not  sufficient  to  re- 
new the  original  indebtedness,  or  create  a  new 
obligation  of  the  debtor  to  pay  the  balance  dn<>. 
—Meyer  v.  Bartels  (Sup.)  778. 

BANKS  AND  BANKING. 

Deposits  in  trust,  see  "Trusts,"  H  1.  6- 
Gift  of  bank  deposit,  see  "Gifts,"  {  1. 
Gift  of  bank  deposit  by  husband  to  wife,  ser 
"Husband  and  Wife,"  i  1. 

,1    1.    Fnnotloiu  and  deallaca. 

*In  an  action  by  a  bank  depositor  to  recover 
an  alleged  deposit  evidence  held  inanffident 
to  authorize  a  finding  that  plaintiff  made  the 
deposit  sued  for.— Lemon  v.  Mechanics'  &  Trad- 
ers' Bank  (Sup.)  9. 

Under  contract  between  plaintiff  and  defend- 
ant, money  deposited  in  bank  in  defendantV 
name  held  to  be  the  property  of  plaintiff.— 
Straight  v.  Shaw  (Co.  Ct)  1036. 


BAR. 


Of  action  by  former  adjudication,  aee 

ment"  8  8. 
Of  action  for  breach  of  covenant  in  lease, 

"Landlord  and  Tenant,"  {  6. 


Jndi: 


'Point  annotated.   So*  ayllalras. 
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BASEBALL 

'laying  on  Sunday,  lee  "Sunday." 

BAHERY. 

See  ••  Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Stlutual  benefit  insurance  associations,  see  "In- 
surance,!* i  4. 

A  sick  benefit  society  whose  physician  on 
lotice,  failed  to  attend  a  member,  held  liable  for 
ralue  of  services  of  a  physician  procured  by  Urn. 
— Oeraci  t.  Italian  Ass'n  St.  Bartholomew 
Bloliana  of  Mut.  Aid  of  New  York  (Sup.)  657. 

Under  the  by-laws  of  a  sick  benefit,  held,  the 
member  could  recover  benefits  after  the  time  he 
was  given  his  "diary"  by  the  physician,  who 
wrote  therein  that  he  was  not  yet  recovered. — 
Geraci  v.  Italian  Ass'n  St.  Bartholomew  BiOliana 
of  Mut.  Aid  of  New  York  (Sup.)  657. 

BENEFITS. 

Acceptance  of,   as   ground  of  ratification,   see 

•'Principal  and  Agent,"  {  2. 
Acceptance  of,  as  waiver  of  right  to.  appeal, 

see  "Appeal,'*  S  4. 
Deduction  from  damages   for   taking  property 

for  public  use,  see  "ICminent  Domain/*  i  2. 


BEQUESTS. 


See  "Wills;" 


BERTILLON  SYSTEM. 

Mandamus  to  compel  destruction  of  measure- 
ments illegally  taken,  see  "Mandamus,"  g  1. 

Measurements  of  persons  accused  of  oSense  and 
admitted  to  bail  as  interfering  with  personal 
liberty  and  security,  see  "Constitutional  Law,'* 
5  3. 

Taking  unlawful  measurements  as  'libel,  see 
"Lai^l  and  Slander,"  (  3. 

BIAS. 

Of  juror,  see  "Jury,"  i  2. 

Of  witness,  see  "Witnesses,"  {  S. 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  PARTICULARS. 

See  "Divorce,"  {  2;  "Pleading,"  g  6. 

BILLS  AND  NOTES. 

Action  on  lost  note,  see  "Lost  Instruments." 
>eriod  of   lin  ' 
Actions,"  {  1. 


.^eLlUU     VU     wot     UVL^L 

Computation  of  period  of  limitations  on,  see 
"Limitation  of  Ac 


Onaranty  of  bills  or  notes,  see  "Guaranty,"  {  1. 
Liability  of  corporation  for  note  executed  by 

officer,  see  "Corporations,"  }  5. 
Limitation  of  action  on  note,  as  affected  by 

?art  payment,  see  "Limitation  of  Actions, 
2. 
Note  as  payment  of  subscription  for  corporate 

stock,  see  "Corporations,"  g  2. 
Notes  for  insurance  premiums,  see  "Insurance," 

Pleading  and  evidence  of  limitations  in  actios 
on  note,  see  "Limitation  of  Actions,"  i  8. 

g    1.    Reqtnliltea  and  TaUdlty. 

Under  Negotiable  Instruments  Law,  Laws 
1887,  p.  727,  c  612,  g  51,  a  note  given  in  pay- 
ment of  a  pre-existing  debt  is  given  for  value. — 
Bigelow  (%.  T.  Automatic  Gas  Producer  Co. 
(City  Ot)  894. 

g   2.    Bights  and  liabilities  on  Indorse- 
ment or  transfer. 

*Fact8  held  to  show  that  the  payees  of  a 
check  were  holders  in  due  course  under  sec- 
tions ni,  95,  96.  of  the  Negotiable  Instruments 
Law,  Laws  1897.  p.  732,  c.  612.— Siegmeister  v. 
Lispenard  Realty  Co.  (Sup.)  158. 

g  3.    Presentment,   demand,  notlee,   and 
protest. 

*Demand  held  not  necessary  to  a  right  of  ac- 
tion on  a  demand  note. — Church  v.  Stevens 
(Sup.)  810. 

*A  mere  provision  for  interest  in  a  demand 
note  does  not  make  demand  necessary  to  a  right 
of  recovery.— Church  v.  Stevens  (Sup.)  310. 

Failure  to  exhibit  a  demand  note  to  the  maker 
when  demanding  payment  is  no  defense. — Church 
v.  Stevens  (Sup.)  310. 

'Failure  to  prove  notice  of  protest  to  an  in- 
dorser  is  fatal  to  recoT«y  against  tlie  in- 
dorser.— Siegel   v.   Dubinsky   (Sup.)   678. 

Under  the  express  provisions  of  Negotiable 
Instruments  Law,  Laws  1897,  p.  741,  c.  612,. 
g  174,  a  notice  of  protest  made  by  mail  must 
be  deposited  in  the  post  oQce  in  time  to  reach 
the  indorser  on  the  day  following. — Siegel  v. 
Dubinsky  (Sup.)  678. 

g  4.    Aetlona. 

On  an  issue  as  to  the  good  faith  purchase 
of  a  check,  evidence  that  the  purchaser  of  the 
check  filed  a  petition  in  bankruptcy  two  months 
after  the  purchase  is  immaterial  and  outside 
the  issue.— Siegmeister  t.  Lispenard  Realty  Co. 
(Sup.)   158. 

Failure  of  a  complaint  to  set  forth  the  date 
of  a  written  promise  to  pay  money  helcl  not  t* 
furnish  ground  for  denial  of  recovery  nor  to 
justify  a  dismissal  of  the  complaint,  under  Ne- 
gotiable Instruments  Law,  Laws  1897,  p.  723, 
c.  612,  g  26.— Church  t.  Stevens  (Sup.)  310. 

A  complaint  on  a  note  need  only  state  facts 
sufficient  to  make  out  a  cause  of  action,  and  a- 
defense  set  up  in  the  answer  may  be  met  by 
proof.— Church  v.  Stevens  (Sup.)  310. 

Presumption  of  due  diligence  in  the  service 
of  a  notice  of  protest  may  be  rebutted  wheth- 
er or  not  an  affidavit  has  been  served  under 


*Polnt  aanotated.   See  sjUalnui. 
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Code   CSt.   Proc.   |  923— Siegel   v.   Dnbinsky 
<8np.)  678. 

'Evidence  in  an  action  on  a  note  held  not 
to  show  the  giving  of  notice  of  protest  to  an 
indorser  in  a  manner  sufficient  to  charge  her. — 
Siegel  V.  Dubinsliy  (Sup.)  678. 


BLASTING. 


See  "Ezplosives." 

BOARDS. 

Municipal  boards,  gee  "Municipal  Clorporatlonfl," 

Of  railroad  commissioners,  see  "Railroads,"  8  1. 
State  board  of  pharmacy,  see  "Adulteration. 

BONA  FIDE  PURCHASERS. 

Of  bill   of  ezcliange  or  promissory  note,   see 
"Bills  and  Notes,^  {  2. 

BONDS. 

Mortgage  bonds,  see  "Mortgages,"  |(  2,  8. 
Of  municipal  corporation,  see  "Munlci     '  ~ 
porations,"  {  2. 


Of  municipal  corporation,  see  "Municipal  Cor- 
porations," I  2. 
Snreties  on  bonds,  see  "Principal  and  Surety." 

Bond*  in  fudicial  proceeding!. 
See  "Injunction,"  (  6;  "Replevin,"  t  3. 
To  procure  arrest,  see  "Arrest,"  i  1. 

BOOKS  OF  ACCOUNT. 

False  entries,  see  "Forgery." 

BREACH. 

Of  contract,  see  "Vendor  and  Purchaser,"  |  1. 
Of  contract  in  general,  see  "Contracts,"  {  3. 
Of  contract  of  sale,  see  "Sales  "  §  4. 
Of  warranty,  see  "Sales,"  {{  5,  7. 

BROKERS. 


See  "Factors" ;  "Principal  and  Agent." 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  "broker's  commissions,  see  "Trial," 
§  5. 

Disposition  of  surplus  proceeds  of  stocks  pledg- 
ed by  insolvent  broker,  see  "Assignments  for 
Benefit  of  Creditors,"  |  1. 

Ehccessive  damages  for  breach  of  contract,  see 
"Damages,"  {  Z 

Parol  evidence  to  vary  contract,  see  "Evidence," 
§  5. 

Sale  by  broker  of  corporate  stock  held  as  se- 
curity, see  "Corporations,"  {  2. 

§    1.    Compemsatloii  and  lien. 

*A  real  estate  broker  held  not  entitled  to  re- 
cover commissions  where  the  purchaser  pro- 
cured by  him  refused  to  accept  the  contract  of 
purchase  proposed. — Behrmanu  v.  Marcus  (Sup.) 
12. 


'Point  annotated.   See  myUahuM. 


An  emplojinent  agen<7,  haTin^  obtained  a  tea- 
porary  position  for  defendant,  held  entitled  'J) 
10  per  cent,  of  his  salary  under  the  contiaa  asd 
under  the  employment  agency  law.  Laws  Iff*', 
p.  6iB8,  c.  327,  i  5.— Hapgooos  v.  Lynch  (Sap.. 

*A  real  estate  broker  held  not  entitled  to  con- 
missions  under  the  facts  shown. — Sohano  v. 
Storch  (Sup.)  26. 

*A  real  estate  br(Aer  acting  for  both  veoikir 
and  purchaser  without  the  knowledge  of  the 
vendor  is  not  entitled  to  receive  a  conuniaaioB  <a 
the  sale.— Hann  v.  Brettler  (Sup.)  78. 

*Where  there  was  no  meeting  of  minds  be- 
tween defendant  and  the  purchaser  of  def«Dd- 
ant's  property  proposed  by  plaintiff  by  reason  uf 
defendant's  refusal  to  warrant  the  title  of  a  poi^ 
tion  of  the  premises  covering  an  old  stn«t, 
plaintiff  held  not  entitled  to  recover  comicit- 
sions.— Hess  v.  Bloch  (Sup.)  86. 

A  real  estate  broker  held  entitled  to  a  comma- 
sion  for  procuring  a  proposed  purchaser,  thoo^ 
such  purchaser  canceled  his  agreement  to  boy 
because  of  the  vendor's  defective  title. — StroDt  v. 
Kenny  (Sup.)  92. 

*A  broker  held  entitled  to  recover  commissiocs 
for  sale  of  real  estate,  the  sale  falling  throu;:h 
only  because  of  the  owner's  misrepresentations 
as  to  the  annual  rental.— Goodman  v.  Hess 
(Sup.)  112. 

*A  real  estate  broker  employed  to  procure  a 
purchaser  held  entitled  to  his  conuniasions  un- 
der  the  facts  shown.— Frank  v.  Connor  (Sop.) 
132. 

*In  an  action  for  broker's  commissions,  aa 
instruction  that,  if  certain  contracts  were  the 
result  of  the  negotiations  started  by  plaintiS, 
he  should  recover,  held  erroneous. — Blomberg  v. 
Sterling  Bronse  Co.  (Sup.)  142. 

*In  an  action  for  commission  for  procuring 
a  purchaser  for  certain  property,  plaintiff  hfii 
entitled  to  recover. — Brand  v.  Nagle  (Sap.)  156. 

*A  real  estate  broker  is  not  entitled  to  com- 
missions for  procuring  a  purchaser  where  the 
owner  sold  the  premises  before  the  broker  pro- 
duced his  customer. — Hodge  v.  Appelles  (Sup.) 
170. 

'Where  plaintiff,  an  attorney,  negotiated  a 
sale  of  real  estate  to  his  client  for  the  bencti: 
of  a  corporation,  in  which  plaintiff  was  a  di- 
rector, he  could  not  recover  commissions  from 
the  seller  without  proof  that  his  contract  was 
consented  to  by  the  purchaser. — Xekarda  v. 
Presberger  (Sup.)  897. 

'Contract  giving  broker  sole  agency  for  sale 
of  realty  held  not  to  entitle  him  to  commission 
on  sale  by  owner  without  his  assistance. — Davis 
V.  Van  Tassel  (Sup.)  910. 

{  8.    Actions  for  oompensatlom. 

In  an  action  by  a  real  estate  broker  for  com- 
missions for  procuring  a  purchaser,  certain 
evidence  held  admissible. — Benrmann  v.  Marcus 
(Sup.)  12. 

In  an  action  for  brokers'  commissions  on  an 
agreement  for  exchange  of  lands,  that  defendant 
refused  to  carry  out,  evidence  that  plalntiS  had 
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received  commissicHu  from  defendant  for  dis- 
posing of  the  same  piopertjr  to  another  pur- 
chaser held  inadmissible. — Goodmaa  ▼.  LinetilD 
(Sup.)  50. 

Evidence  as  to  whether  a  broker  was  acting 
for  both  parties  held  sufficient  to  take  the  ques- 
tion to  the  jury. — Hann  v.  Brettler  (Sup.)  78. 

*A  broker  in  an  action  for  commission  held 
not  required  to  prove  the  financial  ability  of  a 
prospective  purchaser,  where  defendant  liad  ac- 
cepted such  purchaser  and  made  an  agreement 
as  to  the  terms  and  time  of  signing  a  formal 
contract.— Brand   v.   Nagle   (Sup.)    106. 

*A  real  estate  broker  held  not  entitled  to  com- 
missions.—Hodge  T.  Appelles  (Sup.)  170. 

''In  an  action  for  commissions  on  merclian- 
dise,  whether  a  custom  existed  as  to  time  of  pay- 
ment of  commissions,  and  whether  the  parties 
contracted  with  reference  thereto,  held  for  the 
jury. — Sawyer  ▼.  Deickcoi  (Sup.)  560. 

*E}vidence  as  to  customary  time  of  paying 
commissions  on  sales  of  merchandise  held  ad- 
missible.—Sawyer  T.  Deicken  (Sup.)  560. 

*In  an  action  by  a  broker  for  commissions, 
evidence  examined,  and  held  sufficient  to  sustain 
the  finding  of  the  jury  that  plaintiff  was  em- 
ployed by  the  defendant  as  broker  to  effect  a 
sale  of  certain  premises,  and  that  he  was  the 
procuring  cause  of  the  sale. — Lifshitz  v. 
Schwarta  (Sup.)  579. 

In  an  action  for  commission  for  procuring  a 
purchaser  of  realty,  the  refusal  to  give  a  charge 
submitting  defendant's  defense  held  erroneous. 
— Jacobson  v.  Fraade  (Sup.)  706. 

*In  an  action  for  real  estate  'broker's  com- 
missions, evidence  held  insufficient  to  sustain 
a  verdict  for  plaintiff. — Osorio  v.  Burlington 
Realty  &  Construction  C!o.  (Sup.)  745. 

In  an  action  by  a  broker  to  recover  a  balance 
of  commissions  due  him,  evidence  held  sufficient 
to  show  that  he  bad  been  paid  in  full.— Moore 
T.  Simpson  (Sup.)  803. 

Commissions  sued  for  by  a  broker  held  pay- 
able only  on  the  happening  of  a  condition  pre- 
cedent, which  was  not  sufficiently  alleged  by  an 
averment  that  the  sum  "became  due"  on  a 
given  date.— Nekarda  v.  Presberger  (Sup.)  897. 

BUILDING  CONTRACTS. 

Performance  by  state,  see  "States,"  {  1. 

BURGLARY. 

Evidence  of  acts  and  statements  of  accomplices, 
see  "Criminal  Law,"  i  6. 

BY-LAWS. 

Of  corporation,  see  "Corporations,"  {  3. 
Of  mutual   benefit  society,  see  "Beneficial  As- 
sociations." 

CALENDARS. 

Of  cansM  for  trial,  see  "TrUl,"  |  1. 


CANALS. 

Assessments  by  municipal  corporation  for  dredg- 
ing, see  "Municipal  Corpoiations,"  i  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title." 

£]xtra  allowances  in  suit  under  contract  illegal- 
ly canceled  by  state,  see  "Costs,"  §  2. 

Setting  aside  fraudulent  conveyances,  see 
"E^audulent  Conveyances,"  i  1. 

Oroundi  for  cancellation  or  re*ci»»ion  of  par- 

tioular  inttrumentt. 
See  "Lis  Pendens." 

Contracts  for  sale  of  goods,  see  "Sales,"  S  3. 
Insurance  policy,  see  "Insurance,"  {  1. 

CANDIDATES. 

For  office,  see  "Elections,"  {  L 

CARRIERS. 

Contradiction  of  witness  in  action  for  injuries 
to  passenger,  see  "Witnesses,"  {  3. 

Jurisdiction  of  municipal  court  of  action  for  as- 
sault on  passenger,  see  "Courts,"  f  3. 

I   1.    Ooatrol  sad  resiilAtlos  of  oommon 
carriers. 

One  not  shown  to  be  a  street  car  passenger  in 
good  faith  may  not  recover  from  the  company  a 
penalty  for  refusing  a  transfer. — Wilke  v.  Forty- 
Second  St.,  M.  &  St.  N.  Ave.  R.  Co.  (Sup.)  56. 

I   8.    Carriace  of  passensera. 

*A  person  who  boards  a  street  car  and  ten- 
ders the  conductor  a  transfer  in  payment  of  bis 
fare  is  a  passenger,  although  the  conductor  re- 
fuses to  accept  the  transfer,  and  the  carrier  is 
liable  for  an  assault  upon  him  by  the  con- 
ductor.- Lewyt  v.  Dry  Dock,  B.  B.  &  B.  R.  Co. 
(Sup.)  14. 

Where,  in  an  ordinary  baggage  case,  there 
was  no  affirmative  proof  that  plaintiff's  agent, 
to  whom  the  carrier^  receipt  was  delivered,  was 
ignorant  of  its  contents,  the  refusal  to  charge 
that  the  burden  was  on  plaintiff  to  establish 
such  ignorance  was  reversible  error. — Feld  v. 
Piatt  (Sup.)  21. 

Evidence  of  an  assault  by  a  conductor  on  a 
passenger  held  admissible  under  a  complaint 
charging  that  the  conductor  caused  the  passen- 
ger's arrest ;  the  court  having  power  to  order 
the  complaint  amended  to  allege  such  assault  to 
conform  to  the  proof.— Baumstein  v.  New  York 
City  By.  Co.  (Sup.)  23. 

*A  carrier  is  absolutely  liable  as  an  insurer  for 
injuries  to  a  passenger  for  an  aggravated'  as- 
sault perpetrated  by  the  carrier's  conductor  fol- 
lowed by  the  passenger's  arrest. — Baumstein  v. 
New  York  City  Ry.  Co.  (Sup.)  23. 

*Where  a  street  car  was  slackened  in  response 
to  plaintiff's  signal  to  stop,  but  before  a  full 
stop  had  been  made  the  speed  was  accelerated 
with  a  jerk  and  plaintiff  was  thrown  into  the 
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Street,  the  railway'  waa  negligent. — Garner  y. 
Forty-Second  St,  M.  &  St  N.  Ave.  By.  Co. 
(Sup.)  134. 

In  an  action  for  injuries  to  a  passenger 
against  a  carrier  who  maintains  a  system  of  re- 
porting by  employ^  of  accidents  and  of  claims 
ag^nst  it  therefor,  the  carrier  may  show  that 
its  employes  did  not  report  to  it  the  happening 
of  any  accident,  and  that  the  first  notice  of  the 
claim  was  from  plaintiff.— Sturgis  t.  Fifth  Ave. 
Coach  Co.  (Sup.)  270. 

*A  passenger  riding  on  the  rear  bumper  of  a 
crowded  street  car  and  injured  by  the  sudden 
slipping  of  the  trolley  pole  from  the  wire  held 
taegfigent  as  a  matter  of  law. — Feldheim  t. 
Brooklyn,  Q.  C.  &  S.  R.  Co.  (Sup.)  413. 

*Where  a  passenger  on  a  crowded  street  car 
was  injured  by  the  slipping  of  the  trolley  pole 
from  the  wire,  he  could  not  recover  in  the  ab- 
sence of  some  additional  proof  that  such  oc- 
currence was  caused  by  some  negligenf  act  of  the 
carrier.— Feldheim  v.  Brooklyn,  Q.  C.  &  S.  R. 
Co.  (Sup.)  413. 

Under  Railroad  Law,  Laws  1802,  p.  1406,  c 
676,  {  104,  a  street  railway  passenger  held 
entitled  to  a  certain  transfer,  not  being  limited 
to  a  transfer  in  the  same  general  direction  in 
which  he  started.— Wells  v.  New  Tork  City  Ry. 
C!o.  (Sup.)  430. 

*A  carrier  held  not  absolved  from  liability  for 
negligence  of  its  conductor,  resulting  in  injury  to 
a  passenger,  on  the  ground  of  its  being  an  emer- 
gency action,  for  the  benefit  of  the  passenger, 
who  was  in  danger.— Sheppard  y.  New  York 
City  Ry.  Co.  (Sop.)  653. 

•In  an  action  against  a  carrier  for  assault 
on  a  passenger,  defendant  hM  not  liable;  the 
contract  of  carriage  having  ceased  when  the 
assault  was  committed. — Brown  v.  Interbor- 
ough  Rapid  Transit  Co.  (Sup.)  629. 

In  an  action  against  a  street  railroad,  evidence 
held  insufficient  to  show  that  the  driver  of  de- 
fendant's car  intentionally  pushed  plaintiff's  in- 
testate from  the  platform.— Dubnow  v.  New 
York  City  Ry.  C!o.  feup.)  729. 

*Fact8  held  not  to  show  a  street  railroad  com- 
pany liable  for  the  death  of  one  who  was  push- 
ed from  the  platform  of  a  horse  car. — Dubnow 
V.  New  York  City  Ry.  Co.  (Sup.)  720. 

*A  street  railway  company  held  not  liable  for 
injuries  sustained  by  a  passenger  in  alighting, 
where  the  signal  to  the  motorman  to  start  was 
given  by  another  passenger.— Wagner  v.  New 
York  City  Ky.  Co.  (Sup.)  807. 

•A  carrier's  liability  for  baggage  checked  KM 
not  lessened  because  the  baggage  did  not  go 
by  the  same  train  the  passenger  did. — Moffat 
V.  Long  Island  R.  Ck>.  (Sup.)  1113. 

A  carrier  need  not  notify  a  passenger  of 
the  arrival  of  his  trunk,  in  order  to  terminate 
its  obligation  as  common  carrier. — ^Moffat  T. 
Long  Island  R.  Co.  (Sup.)  1113. 

*Rule  as  to  a  railway  company's  liability 
for  baggage  stated. — Mofht  v.  Long  Island  R. 
Co.  (Sup.)  1113. 


*In  an  action  against  a  carrier  for  tiie  vahie 
of  articles  stolen  from  a  passenger's  tmnt 
after  its  arrival  at  its  destination,  held  a  qoes- 
tion  for  the  jury  whether  plaintiff  called  lor 
the  trunk  within  a  reasonable  time. — UofEat  v. 
Long  Island  R.  (>>.  (Sup.)  1113. 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal,''  i  lOl 


CATTLE 


See  "AnimalB." 


CAUSE  OF  ACTION. 

See  "Action." 

CERTIFICATE. 

Architects  certificate  as  to  performance  of  con- 
tract, see  "(3ontracts,"  i  3. 

Certified  copies,  see  "Evidence,''  §  4. 

Liquor  tax  certificate,  see  "Intoxicating  Liq- 
uors," g  1. 

Mutual  benefit  insurance  certificates,  see  "In- 
surance," {  4. 

Of  public  necessity  and  convenience  under  rail- 
road law,  see  "Railroads,"  |  1. 

Receiver's  certificates,  see  "Receivers,"  {  1. 

Restraining  threatened  proceedings  under  cer- 
tificate of  public  convenience  and  neccfsity 
issued  ander  railroad  law.  see  "Injonction. ' 
«1. 

CERTIORARI. 

Review  of  special  assessments,  see  "Municipal 

(Corporations,"  {  2. 
Review  of  tax  assessments,  see  "Taxation,"  ^  1. 

{    1.    Nature  and  groiuida. 

On  a  hearing  on  certiorari  held  substantini 
relief  could  not  be  granted,  and  the  court  miEhi 
refuse  to  review.— People  v.  Bogart  (Sup.)  ^1. 

CHALLENGE. 

To  joror,  see  "Jury."  {  2. 

CHANGE  OF  VENUE. 

Of  dvil  action,  see  "Venue,"  |  1. 

CHARGE. 

Of  legacies  on  proi)erty  by  will,  see  "Wills,"  I 

10. 
To  jury  in  civil  actions,  see  "Trial,"  {  5. 

CHARITIES. 

Restriction  on  devises  and  bequests  for  diarita- 
hle  purposes,  see  "Wills,"  {  1. 

I   1.    Creatloii,  ezlstenoe,  and  Talidlty. 

♦Where  money  was  donated  for  the  relief  of 
sufferers  in  a  certain  disaster,   if  the  money 
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aboald  prove  more  than  mfficient  for  the  pur- 
pose, the  surplus  would  revert  to  the  donors,  if 
ascertainable ;  otherwise  to  the  state.— Boen- 
hardt  v.  Loch  (Sup.)  786. 

*A  devise  to  the  trustees  of  a  nniverrity,  to 
be  used  for  the  purirases  of  female  edncation  of 
a  high  grade  in  the  city  in  which  the  university 
was  located,  was  not  void  for  indefiniteness  as 
to  the  uses  of  tbegift.— In  re  Durand  (Sur.)  393; 
In  re  Morgan's  Will,  Id. 

■nd 


i  s. 


Coastmetlon,    kdmlnistnttioB, 
enforeeaseiit. 

Where  a  fund  is  in  the  hands  of  a  committee 
appointed  to  accept  donations  for  relief  of  suf- 
ferers in  a  certain  steamboat  disaster,  its  dis- 
tribution will  not  be  directed  regardless  of  the 
exercise  of  good  faith  by  such  committee. — 
Boenhardt  v.  Loch  (Snp.)  786. 

CHARTER. 

Of  corjwration,  see  "Corporations,"  |  7. 
Of  municipal  corporation,  see  "Municipal  Cor- 
porations," S8  2,  3,  5. 

CHAHEL  MORTGAGES. 

i  1.    Blsliia  aad  U*blUtlea  of  parties. 

•Effect  of  a  breach  of  a  chattel  mortgagor's 
covenants  stated. — Kraus  v.  Black  (Sup.)  609. 

{   S.     RIeU*  and  remedies  of  eredltors. 

♦Creditor  of  chattel  mortgagor  obtaining 
judgment  held  entitled  to  attack  the  mortgage 
as  fraudulent.— Burmeiater  v.  Koster  (Sup.) 
(i3G. 

'Chattel  mortgage  held  void  as  to  creditors 
of  mortgagee  as  to  property  acquired  by  mort- 
gagor between  the  date  of  the  .  mortgage  and 
the  taking  possession  by  the  mortgagee. — Bur- 
meister  v.  Kosto-  (Sup.)  636. 

i  3.     Foreelosvre. 

Vendor  of  a  piano  held  entitled  to  foreclosure 
of  a  purchase  price  mortgage  as  against  the 
wife,  notwithstanding  the  husband  executed 
the  same,  where  the  piano  is  in  her  possession. 
— Wuerts  V.  Braun  (Sup.)  429. 

*A  chattel  mortgagee  held  not  to  waive  his 
right  to  foreclose  without  first  demanding  the 
property.— Kraus  v.  Black  (Sup.)  609. 

CHEAT. 

See  "False  Pretenses":  "Fraud." 


CHECKS. 

See  "Bills  an'd  Notes." 

Acceptance  of,  as  satisfaction  of  account,  see 

"Accord  and  Satisfaction." 
Action  for  money  received  on  check,  see  "Money 

Received." 
Eividence  of  payment  by  in  action  for  money 

lent,  see  "Money  Lent" 


CHILDREN. 

See  "Guardian  and  Ward." 

CHOSE  IN  ACTION. 

Asalfnment,  see  "Assignments." 

CHURCHES. 

See  "Beligious  Societies." 


CITATION. 


See  "Process." 


CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Equal  ^protection  of  laws,  see  "Constitutional 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  |§  3*,  4. 

CIVIL  SERVICE. 

See  "Municipal  Corporations,"  t  1. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Oeditors,"  {  1. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  §  4. 

To  property  levied  on,  see  "Attachment,"  {  2. 

CLOUD  ON  TITLE 

See  "Quieting  Titie." 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,"  i  1. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  {  2. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  )  1;  "Guaranty." 
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COLLECTION. 


Of  costs,  see  "Costs,"  f  4. 
Of  estate  of  decedent,  see  "Executors  and  Ad' 
ministrators,"  §  3. 
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Examination  of  witneoa  in  action  for,  w«  *Wk- 

nesses,"  {  2. 
Of  broker,  see  "Brokers,"  (f  1,  2. 
Of  executor  or  administrator,  see  "Bxecsttirs 

and  Administrators,"  I  6. 
Of  trustee,  see  "Trusts, '  <  5. 


COLLEGES  AND  UNIVERSITIES. 

Charitable  gifts  to,  see  "Charities,"  t  1. 

Devises  to,  see  "Wills,"  §  8. 

Power  to  take  under  will,  see  "Wills,"  {  1. 

COLOR  OF  TITLE. 

To  sustain  adrerse  i>ossesslon,  see  "Adverse 
Possession." 

COMBINATIONS. 

See  "Conspiracy";  "Monopolies,"  |  1. 

COMITY. 

Between  courts,  see  "Courts,"  {  & 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^' 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

Delegation  of  legislatiTe  power  to  commission  of 

rs  and  electricity,  see  "Constitutional  Law," 
2. 

Laws  creating  gas  and  electricity  commission  as 
denying  due  process  of  law,  see  "Constitution- 
al Law,"  i  6. 

Laws  creating  gas  and  electricity  commission  as 
denying  equal  protection  of  law,  see  "Con- 
stitutional Law,^'  i  4. 

Of  gas  and  electricity,  see  "Gas." 

To  take  testimony,  see  "Depositions." 

COMMISSIONERS. 

Highway  commissioners,  see  "Highways,"  {  !• 

In  condemnation  proceedings,  see  "Biminent  Do- 
main," i  3. 

Mandamus  to  compel  highway  commissioners  to 
remove  obstruction  from  highway,  see  "Man- 
damus," S  2. 

Railroad  commissioners,  see  "Railroads,"  {  1. 

COMMISSION  MERCHANTS. 

See  "Factors." 

COMMISSIONS. 

Applicability  of  instructions  to  evidence  !n  ac- 
tion for  Droker's  commissions,  see  "Trial," 
IB. 


COMMITMENT. 

On  charge  of  crime,  see  "Criminal  Law,"  i  4- 

COMMITTEE 


For  administration  of  charity, 
12. 


"Cb«riti««,' 


COMMON  CARRIERS 

See  "Carriers." 

COMMON  LAW. 

Right  of  adjoining  landowners  to  lateral  nip- 
port,  see  "Adjoining  Landowners." 

Right  to  insi)ect  corporate  records,  see  "Corpo- 
rations," §  3. 

Voluntary  appearance  as  waiver  of  process,  gee 
"Appearance." 

Writ  of  habeas  corpus,  see  "E[abeas  Corpus," 
i  !• 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 

«2r 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  §  2. 

Of  particular  clataei  of  officert  or  other  pemnt. 

See  "Brokers,"  81  1,  2 ;  "Executors  and  Admin- 
istrators," f  €. 

Attorney,  see  "Attorney  and  Client,"  I  3. 

County  supervisors,  see  "Counties,"  f  1. 

Municipal  officers,  see  "Municipal  Corpora- 
tions,^' f  1. 

Servant,  see  "Master  and  Servant,"  i  2. 

Trustee,  see  "Trusts,"  {  6. 

COMPETENCY. 

Of  Jurors,  see  "Jury,"  {  2. 

Of  witnesses  in  general,  see  "Witnesses,"  i  1. 

COMPLAINT. 

In  criminal  prosecntion,  see  "Criminal  Law,"  I 
4 ;    "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction" ;   "Release." 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  ot  Ac- 
tions," 8  1. 
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CONCLUSION. 

»f   -witness,  see  "Bvidence,"  f  8. 

CONCURRENT  JURISDICTION. 

>t  courts,  see  "Coarts,"  t  8. 

CONDEMNATION. 

?a.k]n(  property  for  public  nse,  see  "Eminent 
£>oinaiu." 

CONDITIONAL  SALES. 

Jee  "Sales."  i  8. 

CONDITIONS. 

In  contraott  and  -convevanoe*. 
See  "Chattel  Mortgages,"  i  1 ;  "Guaranty,"     3. 
Contract  of  sale,  see  "Sales,"  i  1. 

Precedent  to  action*  or  other  proceeding*. 
For    breach   of  .contract  of  sale,   see  "Sales," 
5  6. 

CONFLICT  OF  LAWS. 

Ck>aflictiax  jurisdiction  of  courts,  see  "Courts," 
I  8. 

CONSIDERATION. 

Of   bill  of  exchange  or  promissory  note,   see 

"Bills  and  Notes,"  I  1. 
Of  contract  in  general,  see  "Contracts,"  {  1. 
Of  mortgage,  see  "Mortgages,"  §  1. 

CONSIGNMENT. 

See  "Factors." 

CONSOLIDATION. 

Of  actions,  see  "Action,"  f  1. 

CONSPIRACY. 

Combinations  to  monopolise  trade,  see  "Monop- 
olies," i  1. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  S  5. 

Kestraining  by  injunction,  see  "Injunction,"  {  2. 

(  1.   OItU  UabUltT. 

'Circumstantial  evidence  of  ratification  by  a 
trade  union  of  acts  of  violence  during  a  strike 
by  its  members,  when  conspiracy  is  alleged, 
must  be  tantamount  to  direct  proof.— Thomas 
RoKsell  &  Sons  v.  Stampers  &  Gold  Leaf  Local 
Union  No.  22  (Sup.)  803. 

*A  conspiracy  cannot  be  Btistalned  by  proof 
to  establish  separate  causes  of  action  against 
■eparate  defendants. — Thomas  Russell  &  Sons 
V.  Stampers  &  Gold  Leaf  Local  Union  No.  22 
(8np.)  303. 


CONSTITUTIONAL  LAW. 

Provitione  relating  to  particular  tuhjecti. 

See  "Appeal,"  (  3;  "Eminent  Domain,"  f  1; 
"Jury,'^  1. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," i  1. 

{  1.  Constraotlon,  operation,  and  en- 
forocmeiit  of  oonstltiitiGiiBl  pro- 
▼Islons. 

*While  it  lies  primarily  within  the  discretion 
of  a  legislative  body  to  determine  what  laws  are 
appropriate  and  proper  in  the  exercise  of  the 
police  iwwer  of  the  state,  the  duty  remains  in 
the  courts,  when  called  upon,  to  scrutinize  the 
measures  sought  to  be  enforced,  to  see  whether 
they  really  fall  within  the  limitations  of  the 
police  iKJwer.— City  of  New  York  v.  M.  Wine- 
burgh  Advertising  Co.  (Sup.)  478;  Kobbe  Co. 
V.  City  of  New  York  (Sup.)  489. 

{  2.  Dtstrlbntloii  of  g;oTemiiieatel  pow- 
ers and  functions. 

The  power  to  establish  a  tariff  of  rates  for 
a  public  service  corporation  is  a  legislative 
function.— Trustees  of  Village  of  Saratoga 
Springs  v.  Saratoga  Gas,  Electric  Light  &  Pow- 
er Co.  (Sup.)  341. 

*The  legislative  function  of  fixing  a  tariff  of 
rates  for  a  public  service  corporation  may  be 
delegated  to  an  administrative  body,  with  pow- 
er to  fix  rates  in  conformity  with  a  standard 
established  by  the  Legislature.— Trustees  of 
Village  of  Saratoga  Springs  v.  Saratoga  Gas, 
Electric  Light  &  Power  Co.  (Sup.)  341.  , 

Laws  1905,  p.  2092,  c.  737,  establishing  a 
commission  of  gas  and  electricity,  with  p6wer 
to  fix  the  maximum  price  for  gas  and  electrici- 
ty furnished  by  any  public  service  corporation, 
helct  not  invalid  as  delegating  to  the  commis- 
sion legislative  discretion.— Trustees  of  Village 
of  Saratoga  Springs  v.  Saratoga  Gas,  Electric 
Light  &  Power  Co.  (Sup.)  341. 

*The  Legislature  has  the  power  to  authorize 
the  commission  of  gas  and  electricity,  created 
by  Laws  1905,  p.  2092,  c.  737,  to  hear  ex  parte 
and  hearsay  evidence  and  base  its  decision  there- 
on in  fixing  rates  for  gas  and  electricity  fur- 
nished by  any  public  service  corporation. — Trus- 
tees of  Village  of  Saratoga  Springs  v.  Saratoga 
Gas,  Electric  Light  &  Power  Co.  (Sup.)  341. 

The  act  of  declaring  what  temporary  inva- 
sions of  liberty  and  personal  immunity  are 
necessary  in  the  exercise  of  the  police  power  is 
solely  a  legislative  act,  not  within  the  jurisdic- 
tion of  a  city's  police  force  exercising  a  portion 
of  the  states  executive  powers. — Gow  v.  Bing- 
ham (Sup.)  1011. 

Rule  of  a  police  department  providing  for 
measurement  of  and  photographing  of  such 
suspected  persons  as  the  officials  of  the  depart- 
ment shall  determine  held  invalid  as  an  exercise 
of  judicial  powers  by  executive  and  administra- 
tive oflBcers.— Gow  v.  Bingham  (Sup.)  1011. 

i  3.    Peraonal,  olvil,  and  politloal  righta. 

The  right  of  personal  liberty  exists  independ- 
ent of  express  provision  of  law,  and  indudea 
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preservation  of  the  person  from  attack,  or  com- 

Salsory  stripping  or  exposure  of  the  person. — 
low  T.  Bingham  (Sap.)  1011. 

•Const,  art  1,  g§  1,  6,  preserving  private 
rights  from  interference,  are  not  the  sources  of 
such  rights,  but  are  in  the  nature  of  a  sliield 
against  unwarrantable  interference  by  any  de- 
partment of  the  government. — Giow  v.  Bingham 
(Sup.)  1011. 

Under  Pen.  Code,  §  379a,  and  Greater  N.  T. 
Charter,  Laws  1901,  pp.  116,  136,  143.  c.  466, 
8i  272,  315,  338,  and  Code  Cr.  Proc.  H  165; 
172,  303,  the  police  department  of  the  city  of 
New  YorlE  has  no  autiiority,  after  a  person  ac- 
cused of  an  offense  has  been  admitted  to  bail, 
to  talte  him  into  custody  and  photograph  and 
measure  him  in  accordance  with  the  Bertillon 
system.— Gow  v.  Bingham  (Sup.)  1011. 

Members  of  a  police  department  held  civilly 
liable  for  damages  for  arresting  an  accused  per- 
son, who  was  on  bail  before  trial,  and  compel- 
ling him  to  submit  to  have  his  photograph  and 
measurements  taken  for  the  Bertillon  system. 
—Gow  v.  Bingham  (Sup.)  1011. 

f    4.   Eqnal   pToteotlon   of  lairs. 

•I^aws  1005,  p.  2092,  c.  737,  creating  the  com- 
mission of  gas  and  electricity,  with  power  to 
fix  rates  for  gas  and  electricity  furnished  by 
any  public  service  corporation,  held  not  invalid 
as  denying  to  such  a  corporation  the  equal  pro- 
tection of  the  laws.— Trustees  of  Village  of  Sar- 
atoga Springs  v.  Saratoga  Gaa,  Electric  Light 
&  Power  Co.  (Sup.)  341. 

{   6.    Due  proeesa  of  laiv. 

To  make  effectual  the  constitutional  guaranty 
Of  due  process  of  law,  one  must  have  the  right 
to  appeal  to  the  court  whenever  it  is  claimed 
that  his  constitutional  rights  are  invaded. — 
Trustees  of  Village  of  Saratoga  Springs  v.  Sara- 
toga Gas,  Electric  Light  &  Power  Co.  (Sup.) 
341. 

•Laws  1905,  p.  2092,  c.  737,  creating  the  com- 
mission of  gas  and  electricity,  with  power  to 
fix  maximum  rates  for  gas  and  electricity  fur- 
nished by  any  public  service  corporation  held 
not  invalid  as  depriving  a  corporation  of  its 
property  without  due  process  of  law,  though  the 
remedy  of  appeal  from  any  order  of  the  com- 
mission is  inadequate. — Trustees  of  Village  of 
Saratoga  Springs  v.  Saratoga  Gas,  Electric 
Light  &  Power  Co.  (Sup.)  341. 

A  judgment  of  dismissal  of  a  complaint  for 
the  failure  of  plaintiff  to  give  an  additional  un- 
dertaking, as  required  by  an  order  of  the  court, 
held  not  to  violate  his  property  rights  under 
Const.  U.  S.  Amend.  14.— Jones  t.  Sabin  (Sup.) 
508. 

CONTEMPT. 

B«view  of  default  judgment  for  contempt,  see 

"Appeal,"  i  3. 

Disobedience  to  particular  icritt,  mandates, 
orders,  or  judgments. 
For  payment  of  alimony,  see  "Divorce,"  i  3. 
For  payment  of  costs  by  attorney,  see  "Costs," 

In  supplementary  proceedings,  see  "Execution," 


i  1.  Aeta  wr  eondnet  eonatltwtias  tmm- 
taatVt  of  eoart. 
Under  Code  Civ.  Proc.  f  2281,  keU,  that  sa 
attorney  could  not  be  punished  for  coiitn:pc 
for  disobeying  an  order  to  pay  costs,  when  ii  d^ 
not  appear  that  his  act  prejudiced  the  ri^ti  ■:■' 
the  complaining  party.— Obermeyer  &  Liebtaaa 
T.  Adisky  (Sup.)  9^. 

Under  Code  Civ.  Proc.  St  779,  2007,  held,  t^: 
an  attomejr  could  not  be  punished  for  conttar^ 
for  disobeying  an  order  to  personally  pay  cnr^. 
—Obermeyer  &  Liebman  v.  Adisky  (Sap.)  ^&. 

I   2.    Pnmialiineat. 

•Under  Code  Civ.  Proc.  g  2284,  providin?  6^ 
a  fine  to  indemnify  creditors  for  loss  or  isjnry. 
a  fine  cannot  be  imposed  as  indemnity  only  vitb- 
out  proof  of  actual  loss  or  injury. — Benisteiii  x. 
McCahill  (Sup.)  161. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  {  7. 

CONTINUANCE. 

Of  summary  proceeding  to  recover  leased  pres^- 
ises,  see  'T«ndlord  and  Tenant,"  {  7. 

CONTRACTS. 

Agreements    within     statute    of     frauds,    ser 
^'Frauds,  Statute  of." 

Alteration,   see   "Alteration  of   Instruments.' 

Assignment,  see  "Assignments." 

Excessive  damages  for  breach,  see  "Damages." 
§  2. 

Extra  allowances  in  suit  under  contract  illegall; 
canceled  by  state,  see  "Costs,"  {  2. 

Impeadiment  of  witness  in  action  on,  aee  "Wit- 
nesses," i  3. 

Judgment  in  action  on  contract  as  bar  to  subi^ 
quent  action,  see  ".Judgment,"  g  8. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  .1 

Specific    performance,    see    "Specific    Perform- 
ance." 

Variance  between  pleading  and  proof  in  actiw 
on,  see  "Pleading,"  g  9. 

Contracts  of  particular  (daiso*  of  ptrsons. 
See  "Husband  and  Wife,"  {  1;    "Master  anil 
Servant" ;     "Municipal    CorporatkMOs,"   g  2; 
"States,"  {  1 ;  "Warehousemen." 

Contracts    relatinff    to    particular   suhjeett. 
Erection  of  party  wall   aee  "Party  Walls." 
Ground  for  mechanics'  Hens,  see  "Mechanics' 

Liens,"  g  1. 

Particular  dasses  of  express  contracts. 
See  "Bailment" ;    "Bilte  and  Notes" ;   "Chattel 
Mortgages" ;   "Covenants" ;  "Guaranty" ;  "In- 
surance^' ;      "Joint    Adventures" ;     "Partner- 
ship";  "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant," 
Leases;  see    Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"  g  4. 
SftIeK  «£j-ealty,^^e  "Vendor  and  Purchaser." 


'Point  •anotatecL   See  •jUalras. 
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Separation  agreementa,  Ke  "husband  and  'Wife," 

Stipulations  in  actions,  see  "Btipaiations." 
Saretysbip,  see  "Principal  and  Surety." 

Particular  eLa*»e»  of  implied  contractt, 
3ee  "Money  Lent" ;  "Money  Received" ;  "Work 
and  labor." 

Particular  modet  of  Hieharf/ing  oontraott. 
See  "Accord  and  Satisfaction" ;  "Release." 

\   1.    Hegnlsltes  and  TaUdliy. 

In  an  action  on  a  contract,  plaintifCs  evi- 
Icnce  held  to  establish  a  partial  failure  of  con- 
lideration.  wUch  was  a  complete  defense  to  the 
tction.— Oilmartin  r.  Van  Horn  (Sup.)  131. 

)  2.    Oonstmeilon  and  operatlofli. 

*A  contractor's  right  to  additional  compensa- 
lion  for  work  done  under  a  contract  to  improve 
1  creek  channel  stated.— First  Nat.  Bank  v.  City 
)f  Syracuse  (Sup.)  646. 

*In  an  action  on  a  contract  between  defend- 
iDt  and  a  third  person,  whereby  the  former 
igreed  to  pay  for  ^oods  purchased  from  plain- 
\S  by  the  latter,  evidence  held  to  show  facts  en- 
itling  plaintiff  to  recover.— Spiegelberg  v. 
^boenberg  (Sup.)  718. 

'Contract  construed,  and  Aeld  to  be  several, 
entitling  a  party  to  sue  for  breach  without 
ioining  his  co-parties.— Villard  v.  Moyer  (Sup.) 

lOChl. 

i  3.    Perf  ormanoe  ot  breaoh. 

*In  an  action  for  extra  work,  etc.,  on  a  build- 
ing contract  providing  that  payments  shall  be 
made  only  upon  architect's  certificates,  evidence 
3{  the  extra  work  is  incompetent  in  the  absence 
3f  the  certificates.— Bjorkegren  v.  Kirk  (Sup.) 
n, 

*Where  a  contract  provided  that  work  shoul4 
t)e  done  to  the  satisfaction  of  certain  city  de- 
partments, and  no  certificates  were  shown  from 
the  departments  that  the  work  was  satisfactory 
to  them,  held,  that  there  could  be  no  recovery. 
-Galef  V.  Standard  Fish  Co.  (Sup.)  43. 

*A  contract  not  having  been  substantially  com- 
:>lied  with,  fteM,  that  there  could  be  no  recovery 
thereon. — Conrady  v.  V.  Loewer's  Gambrinus 
Brewery   Co.   (Sup.)  94. 

*Where  a  person  only  partially  performs  a 
nntract  to  construct  a  sidewalk,  his  recovery 
8  limited  to  the  contract  price  less  such  a  sum 
IS  would  be  required  to  complete  the' work.— 
Cennelly  v.  Walker  (Sup.)  95. 

'Substantial  performance  of  a  contract  held 
Mt  to  warrant  recovery  of  the  full  contract 
trice.— Frank  ▼.  Mandel  (Sup.)  116. 

In  an  action  to  recover  a  deposit  made  to 
uare  performance  of  a  contract  to  install  win- 
lows,  in  which  the  defense  was  a  failure  to 
omplete  the  contract  in  time,  the  exclusion  of 
ertain  evidence  held  prejudicial  error.-^ox  v. 
fonkin  (Sup.)  586. 

The  price  which  one  was  to  receive  for  the 
■taking  of  garments  for  another  must  be  reduc- 

t\yj  the  amount  it  cost  the  latter  to  complete 
work  which  the  former  should  have  done 


but  failed  to  do.— Levin  t.  Hendelman  (Sup.) 
61& 

A  defendant  held  entitled  to  a  reduction  from 
the  regular  price  of  certain  labor  for  payments 
made  in  completing  unfinished  work. — PoruB  v. 
Hendelman  (Sup.)  619. 

{  4.    Aotlons  for  breach. 

In  an  action  for  breach  of  contract  to  pay  for 
a  secret  formula  for  making  artificial  cham- 
pagne, certain  testimony  held  insufficient  to  au- 
thorize a  judgment  for  damages.— Lang  r.  Minck 
(Sup.)  172. 

Evidence,  in  an  action  to  recover  for  services 
rendered  and  materials  furnished,  held  to  show 
that  defendants  were  the  real  parties  in  inter- 
est, notwithstan^ng  the  addition  of  the  words 
for  another  "trustee"  to  the  signature  of  one 
of  the  defendants  to  the  agreement.— Le  Oreci 
T.  Solomon  (Sup.)  611. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  |  8. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  |  2. 

Of  passenger,  see  "Carriers,"  J  2. 

Of  person  injured  by   wrongful   use  of  street, 

see  "Municipal  Corporations,"  §  4. 
Of  person  killed  in  operation  of  railroad,  see 

"Railroads,"  §  3. 
Of  person   killed   or   injured   by   operation   of 

street  railroad,  see  "Street  Railroads,"  {  1. 
Of  servant,  see  "Master  and  Servant,"  f{  7,  8. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

*Will  held  to  work  equitable  conversion  of 
realty  into  personalty.— Toher  v.  Croonae  (Sup.) 
990. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Particular  clateet  of  conveyance*. 
See  "Assignments";    "Assignments  for  Benefit 
of  Creditors" ;  "Chattel  Mortgages" ;  "Deeds" ; 
"Mortgages." 

CORPORATIONS. 

Omflicting  jurisdiction  of  United  States  courts, 
and  state  courts  in  appointment  of  receiver 
of  domestic  corporation,  see  "Courts,"  J  8. 

Conversion  of  corporate  property,  see  "Trover 
and  Conversion,''  J  2. 

Jurisdiction  of  municipal  court  of  action  by  non- 
resident against  foreign  corporation,  see 
"Courts,"  i  3. 

Jurisdiction  of  United  States  court  to  appoint 
receiver  of  domestic  corporation,  see  "Courts," 
8  7. 


'Point  annotated.   See  syllabui. 
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Laira  creating  gaa  and .  electridty  commission 
to  fix  rates  for  public  service  corporations  as 
denying  equal  protection  of  law,  see  "Consti- 
tutional Law,"  14. 

laws  creating  gas  and  electrldty  commission  to 
fix  rates  for  public  service  corporations  as  due 
process  of  law,  see  "Ck)n8titutional  Law,"  i  R. 

Legislative  iMwer  to  establish  rates  for  public 
service  corporations,  see  "Constitutional  Law," 
8  2. 

Mandamus,  see  "Mandamus,"  SS2,  3. 

Power  to  take  under  will,  see  ''Wills,"  (  1. 

Partioular  oUuiet  of  corporation*. 
See  "Beneficial  Associations" ;   "Municipal  Cor- 
porations" ;    "Railroads" ;    "Keligious  Socie- 
ties" ;   "Street  Railroads." 
Banks,  see  "Banks  and  Banking." 
Insurance  companies,  see  "Insurance." 

%    1.    Corporate  ezlatenoe  and  franoUae. 

•Persons  sued  by  a  corporation,  where  the 
action  is  ex  contractu  as  well  as  where  it  is 
ex  delicto,  are  debarred  from  setting  up  the  de- 
fense that  the  corporation  was  not  legally  or- 
fanized ;  that  being  a  qnestion  for  the  state.— 
lational  Soc.  of  United  States  Daughters  of 
1812  V.  American  Surety  Co.  of  New  lork 
(Sup:)  820. 

%  S.     0»pitsl,  stock,  and   dlvUtenda. 

Where  part  of  the  consideration  for  defend- 
ant's note  was  the  issue  of  certain  preferred 
stock  of  plaintiff  corporation  and  the  stock  was 
issued  without  the  required  payment  of  10  per 
cent.,  its  issue  was  invalid,  and  the  note  void 
and  unenforceable  In  the  hands  of  plaintitC.— 
Hapgoods  V.  LuBch  (Sup.)  331. 

•Statutes,  and  not  common-law  principles, 
regulate  contracts  for  shareholding  in  corpora- 
tions, and  the  omission  to  obey  a  statutory  re- 
quirement of  a  payment  in  cash  upon  a  stock 
subscription  makes  the  subscription  invalid. — 
Hapgoods  V.  Lusch  (Sup.)  331. 

•Defendant's  giTing  of  his  note  as  payment 
for  10  per  cent  of  the  value  of  stock  purchased 
by  him  was  not  equivalent  to  the  cash  payment 
of  10  i>er  cent,  required  by  Stock  Corporation 
Law,  Laws  1S92,  p.  1835,  c.  688,  §41;  the 
transaction  not  constituting  a  payment,  but 
merely  a  promise  to  pay. — Hapgoods  v.  Lusch 
(Sup.)  831. 

In  an  action  to  recover  the  purchase  price 
paid  for  stock  on  the  ground  of  fraudulent  rep- 
resentations of  the  seller,  the  complaint  Mid 
to  state  a  cause  of  action  on  the  theory  of 
rescission.— Stern  v.  Stern  (Sup.)  900. 

Where  stock  is  held  by  a  broker  as  security 
for  margins,  a  tender  of  the  amount  due  a&d  a 
demand  for  the  delivery  of  the  stock  terminates 
the  right  of  the  broker  to  keep  the  security,  and 
vests  the  right  of  possession  in  the  owner. — In 
re  Mills  (Sup.)  1057. 

I   3.    Memlters  »iicl  stooklioldera. 

•The  right  to  insi>ect  the  general  books  of  a 
corporation  is  founded  on  the  common  law,  and 
rests  in  the  discretion  of  the  court,  while  the 
right  to  inspect  the  stock  book  is  statutory  and 


absolute.— Althause  t.  Giroux  (Sap.)  191 :  Sua 
V.  Giroux  Consol.  Mines  Co.,  Id.  | 

•A' stockholder  desiring  to  transcribe  corpontt  { 
records  for  purposes  not  connected  with  the  bad- 
ness of  the  corporation,  but  for  his  private  esd^ 
held  not  entitled  to  recover  the  penalty  gins 
by  8to(<k  corporation  Law,  Laws  1892,  p.  lS4'i. 
c.  688,  §  53,  for  its  refusal.— Althause  t.  Gir- 
oux (Sup.)  193 ;  Same  v.  Gironx  ConsoL  Hiss 
Co.,  Id. 

Complaint,  in  an  action  by  stockholder  c:- 
behalf  of  the  cori>oration  for  breach  of  contra-: 
by  a  promotor,  held  sufficient  as  against:  a  Ci- 
murrer.— Cummlngs  v.  Tates  &  Porterfi^ 
Trading  Co.  (SupT)  498. 

•Where  by-laws  of  a  membership  corpon- 
tion  did  not  provide  for  notice  of  meetinss.  la 
aimual  meeting  held  at  the  usual  time  and  plm 
was  not  illegal  because  it  was  held  wiihoiu  en- 
tice.—f?ew  Tork  Electrical  Workers'  Union  v. 
Sullivan  (Sup.)  886. 

•Where  a  meeting  for  the  election  of  e5- 
cera  and  directors  of  a  membership  corporaticia 
after  termination  of  membership  proceediufi 
was  held  without  notice,  and  members  w«r» 
denied  the  right  to  participate,  the  dectitn 
should  be  set  aside  and  a  new  one  held  aftir 
notice,  ander  General  Corporation  Law.  Lavs 
1892,  p.  1810,  c.  687,  f  27.— New  York  E3^ 
trical  Workers'  Union  v.  Sullivan  (Sop.)  SSt". 

•The  common-law  rule  that,  where  a  body  i» 
composed  of  an  indefinite  number  of  persons,  i 
quorum  consists  of  those  who  assemble  at  an; 
meeting  regularly  called  and  warned,  does  B<:t 
apply  to  a  membership  corporation  the  by- 
laws of  which  attempt  to  provide  for  a  quormn. 
— New  York  Electrical  Workers'  Union  v.  SaJ- 
livan  (Sup.)  886. 

•Where  two  of  the  Inr-laws  of  a  membership 
corporation  providing  for  a  qucH-um  were  con- 
flicting, the  question  of  quorum  should  be 
determined  by  Membership  Corporation  Law. 
Laws  1895,  p.  333.  c.  559,  art.  L  5  &— Niw 
York  Electrical  Workers'  Union  ▼.  Sallivao 
(Sup.)  886. 

S    4.   Offloers  and  acenta. 

In  an  action  against  directors  of  a  membership 
corporation,  an  answer' fceld  pleaded  as  a  com- 
plete defense,  and  is  insuflScient  on  demurn>r 
under  Membership  Corporation  Iaw,  Laws  18!C 
p.  335,  c.  659,  i  11.— Thistle  v.  Jonea  (Su^) 

The  liability  of  a  corporation  held  a  liabilitr 
within  Membership  Corporation  Law,  Laws 
-1895,  p.  335,  c.  659,  g  11,  relating  to  the  liabil- 
ity of  directors  of  a  membership  corporatioo 
for  a  debt  of  the  corporation.— llistle  v.  Jones 
(Sup.)  840. 

Allegations  in  a  complaint  by  a  corporation 
against  one  of  its  officers  for  paying  out  money 
of  plaintiff  without  authority  held  not  to  state 
a  cause  of  action.— Mutual  Life  Ins.  Co.  of 
New  York  v.  Grannisa  (Sup.)  826. 

S   6.    Corporate  powers  and  Uabilltlea, 

•Service  of  process  on  a  person  as  an  individu- 
al is  not  ser^ce  on  a  company  of  which  he  is 


•Point  annotated.    See  lyllabnst 
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president— Zieglor  Y.  George  Schleicher  Co. 
(Sup.)  86. 

'  *In  an  action  against  a  corporation  and  its 
directory  brpught  under  Code  Civ.  Proc.  t  1782, 
the  court  has  authority,  under  section  1810,  to 
appoint  a  temporary  receiver  of  the  corjwration. 
—People  y.  Hasbronck  (Sup.)  257. 

*In  a  proceeding  by  a  railroad  company  to 
condemn  land,  plaintiff's  incorporation,  alleged 
in  its  petition,  and  not  afBrmatively  controvert- 
ed by  the  answer,  as  required  by  0>de  Civ. 
Proc.  §  1T76,  held  admitted.— Erie  &  J.  R.  C!o. 
V.  Brown  (Sup.)  983. 

'Corporation  held  liable  on  a  note  signed  by 
its  president,  the  benefits  of  which  it  has  re- 
ceived.— Bigelow  Co.  V.  Automatic  Gas  Pro- 
ducer Co.  (City  Ct)  894. 

i   6.    InsolTenoy  and  reeelTers. 

The  power  and  duty  of  a  receiver,  under 
Code  Civ.  Proc.  §  1788,  to  "preserve  the  prop- 
erty," is  no  less  in  sequestration  proceedings 
than  in  foreclosure.— Rochester  Trust  &  Safe 
Deposit  Co.  V.  Oneonta  &  M.  V.  R.  Co.  (Sup.) 
237. 

♦The  appointment  of  a  receiver  of  a  corpora- 
tion by  a  court  of  equity  at  the  instance  of  a 
creditor  gives  to  the  receiver  only  its  temporary 
management  under  the  direction  of  the  court, 
and  is  merelv  incidental  to  the  principal  relief 
sought,  bnt  the  corporate  existence  continues. — 
People  V.  New  York  City  Ry.  Co.  (Sup.)  247. 

{  T.    Dissoliition  and  torf eitnre  of  fran- 
eUse. 

*A  corporation  can  only  cease  to  exist  by  a 
snrrender,  forfeiture,  or  repeal  of  its  charter, 
and  a  snrrender  can  only  be  made  to  the  state 
which  grants  it,  whose  courts  also  have  ex- 
clusive jurisdiction  of  actions  to  revoke  or  for- 
feit its  charter  and  franchises^-PeojJe  ▼.  New 
York  City  Ry.  Co.  (Sup.)  247. 

The  power  of  a  federal  court  to  appoint  re- 
ceivers of  a  corporation  is  an  incident  of  its 
equitable  jurisdiction,  while  the  jurisdiction  of 
the  state  courts  to  forfeit  conorate  franchises 
is  statutory.— People  v.  New  York  City  Ry.  Co. 
(Sup.)  247. 

The  appointment  pendente  lite  of  receivers  of 
a  street  railway  corporation  held  to  practically 
amount  to  a  transfer  of  its  franchise. — People 
T.  New  York  City  Ry.  Co.  (Sup.)  247. 

In  proceedings  for  the  dissolution  of  a  cor- 
poration, a  claim  held  not  reduced  by  the  tak- 
ing by  the  claimant  of  the  note  of  a  tnird  party 
to  cover  loss  arising  on  the  claim.— People  v. 
Federal  Bank  of  N.  Y.  (Sup.)  811 ;  In  re  Selma 
Nat.  Bank,  Id. 

Under  Laws  1902,  pp.  116,  116,  c.  60,  S§  5,  6, 
8,  it  was  the  duty  of  tne  receiver  in  proceedings 
for  the  dissolution  of  a  corporation  to  call  the 
court's  attention  to  the  fact  tliat  a  claimant  had 
had  no  opportunity  to  review  the  determination 
of  a  referee  rejectmg  his  claim.— People  v.  Fed- 
eral Bank  of  N.  Y.  (Sup.)  811 ;  In  re  Selma 
Nat  Bank,  Id. 

Under  Laws  1902,  pp.  115,  116,  e.  60,  {|  6,  6, 

^,  the  determination  of  a  referee  appointed  to 


determine  disputed  dslmt  in  proceedings  for 
the  dissolution  of  a  corporation  held  not  final, 
and  claimant  held  not  precluded  by  the  order 
approving  the  receiver's  accounts.— People  v. 
Federal  Bank  of  N.  Y.  (Sup.)  811 ;  In  re  ^Ima 
Nat  Bank,  Id. 

Under  Sup.  Ct.  Rule  30,  a  claimant  whose 
claim  was  rejected  by  a  referee  appointed  to 
determine  disputed  claims  in  proceedings  for 
the  dissolution  of  a  corporation  held  to  have 
followed  the  proper  practice  in  filing  exceptions 
to  the  referee's  report  and  bringing  the  same 
to  a  hearing  at  Special  Term.— People  v.  Fed- 
eral Bank  of'N.  Y.  (Sup.)  811;  In  re  Selma 
Nat  Bank.  Id. 

I   8.    Foreifii  oorpovatloiis. 

'Plaintiff  corporation  held  not  doing  busineas 
in  the  state  within  the  meaning  of  (ien,  Corp. 
Law.  f  15,  Laws  1892,  p.  1805,  c.  687,  as  amend- 
ed by  the  substituted  provisions  of  Laws  1901, 
p.  1326,  c  638.— Novelty  Tufting  Macb.  Co.  v. 
Huticoff  (Sup.)  88. 

A  stockholder  held  to  have  a  right  to  make  a 
transcript  of  the  list  of  stockholders,  under 
Stock  Corporation  Law,  Laws  1892,  p.  1840,  c. 
688,  S  63,  where  his  motives  are  legitimate. — 
Althause  v.  Giroux  (Sup.)  191 ;  Same  v.  Qir- 
oux  ConsoL  Mines  Co.  (Id.) 

•Under  Code  Civ.  Proc.  8  1779,  a  foreign 
corporation  may  be  sued  in  the  same  manner  as 
a  domestic  corporation  except  as  otherwise  pro- 
vided ;  the  restriction  in  the  statute  being  lim- 
ited to  actions  against  a  foreign  corporation  by 
a  nonresident— Flynn  v.  White  (Sup.)  860. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  {  1. 

Of  judgment  see  "Judgment,"  {  4. 

Of  record  on  anneal,  see  "Appeal,"  {  10. 

CORROBORATION. 

Of  accomplice,  see  "Criodnal  Law,"  {  B. 

COSTS. 

Disobedience  of  order  to  pay  costs  as  contempt 

see  "Contempt,"  {  1. 
In  municipal  court  see  "Courts,"  {  4. 
Review  of  taxation  of  costs  in  municipal  court, 

see  "Courts,"  {  6. 

S  1.     Nature,    gnronnds,     mad    extent     of 
'  right  In  g;eneral. 

'Plaintiff's  claim  for  $57.60  being  conceded, 
and  defendants  having  established  a  counter- 
claim for  $15.50  and  deposited  in  court  $42.50 
without  interest  or  costs,  plaintiff  should  have 
recovered  judgment  for  $42  and  costs,  under 
Municipal  Ck>urt  Act  Laws  1002,  p.  1537,  c. 
580,  §  14&— Rosenblatt  v.  Villamena  (Sup.)  91. 

'Paymoit  of  money  into  the  Municipal  Conrt 
held  not  regulated  by  Code  Civ.  Proc.  §§  731- 
734.  3347,  subd.  6,  but  by  Municipal  Court  Act, 
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Laws  1902,  p.  1SS7,  &  680,   I  14&— Levy  v. 
Loew  (Sup.)  e20. 

'Under  the  ezpreM  proTiaiona  of  C!ode  Civ. 
Proc  f  3232.  -where  issues  of  law  and  of  fact 
are  Joined  between  the  same  parties  to  the 
same  action,  and  the  issue  of  fact  remains  un- 
disposed of,  the  awarding  of  costs  upon  an  in- 
terlocutory judgment  on  demurrers  is  within 
the  conrt  8  discretion. — Mutual  Ldfe  Ins,  Co. 
of  New  York  ▼.  Oranniss  (Sup.)  820. 

8   8.    AiBonnt,  rate,  and  Item*. 

In  an  action  against  the  State  to  recover  for 
work  performed  under  contract,  illegally  can- 
celed, where  several  lienors,  established  their 
liens  against  the  state  for  labor,  the  usual 
course  will  be  allowed  attorneys  for  each  lien- 
(w  represented  up  to  the  time  of  the  trial,  and 
one  trial  fee. — J.  J.  Newman  Lumber  Co.  v. 
Wemple  (Sup.)  327. 

'Plaintiff  in  action  against  the  state  to  recov- 
er for  services  under  a  contract  illegally  can- 
celed by  the  state  Md  entitled  to  an  extra  al- 
lowance.—J.  J.  Newman  Lumber  Co.  v.  Wem- 
ple (Sup.)  327. 

The  court  has  no  poww,  under  Code  Civ. 
Proc.  il  3251,  3367,  3369,  to  make  an  extra  al- 
lowance of  costs  to  a  successful  defendant  in 
condemnation  proceedings. — Brie  &  J.  R.  Co.  T. 
Brown  (Sup.)  989. 

i  3.    Ob   appeal   or  erroT,   and   on  a«w 
trial   or   atotloa   therefor. 

•Where  an  appeal  was  not  dismissed  upon 
notice  previously  given,  but  only  after  it  was 
called  m  its  regular  order  on  the  calendar, 
costs  before  and  after  notice  of  argument  were 
properly  taxed  against  appellant. — Dooley  v. 
Union  By.  Co.  of  New  York  City  (Sup.)  882. 

i  4.    Fayment  and  reatedies  for  oolleo- 


•Failure  to  pay  costs  on  dismissal  of  a  for- 
mer action  held  ground  for  stay  of  a  subsequent 
action  between  the  same  parties  on  the  same 
cause  of  action,  under  Code  Civ.  Proc.  {  779. 
— Wilner  v.  Independent  Order  Ahawas  Israel 
(Sup.)  497. 

*An  attorney  held  not  punishable  for  con- 
tempt for  failure  to  obey  order  to  pay  costs  to 
his  client's  opponent  when  the  matter  was  ad- 
justed between  the  parties  in  their  settlement. 
— Obermeyer  &  Liebmau  v.  Adisky  (Sup.)  949. 

Where  plaintitC  is  unsuccessful,  and  costs  are 
awarded  defendant,  another  action  to  recover 
upon  the  same  cause  of  action  cannot  be  main- 
tained until  the  costs  are  paid.— Singer  t.  Gar- 
lick  (Sup.)  972. 

CO-TENANCY. 

See  "Tenancy  in  Ounmon." 

COUNTERFEITING. 

See  "Forgery." 


COUNTIES. 

See  "Municipal  Gorp<«rations.'' 

I   1.    Qoreraaieitt  and  ofiaonu 

Under  County  Law,  Laws  1892,  p.  17S0,  r. 
686,  t  23,  county  supervisors  held  not  entitled  to 
compensation  for  services  rendered  pnrsaant  tit 
a  general  understanding. — Wallace  v.  Jtfop 
(Sup.)  288. 

Under  County  Law,  Laws  1892,  iq>.  1745. 
1750,  c.  686,  IS  10,  23,  held  county  saperviwn 
are  not  entitled  to  mileage  for  each  day's  actual 
attendance  at  sessions  of  their  boaMsL— Wal- 
lace V.  Jones  (Sup.)  288. 

•The  illegal  action  of  a  board  of  superrison 
in  allowing  compensation  to  a  member  for  ui>- 
anthorized  services  hfld  not  sustainable  on  tlw 
theory  of  ratification. — Wallace  v.  Jones  (Sap.i 
28& 

County  Law,  Laws  1892,  p.  1756,  c.  688.  { 
50,  requiring  clerks  to  record  proceedings  of 
boards  of  supervisors,  contemplates  that  the 
boards  shall  keei;  books  of  record  of  thor  pro- 
ceedings for  public  information  and  as  a  sourer 
of  authentic  evidence. — Wallace  v.  Jones  (Sap.i 
288. 

In  an  action  against  members  of  a  board  of 
supervisors  for  collusion  in  conjointly  auditing 
their  illegal  claims  for  compensation,  a  jndf- 
ment  cannot  be  had  against  them  severally  for 
moneys  illegally  received,  by  each. — Wallace  v. 
Jones  (Sup.)  W8. 

Under  Taxpayer's  Act,  Laws  1881,  p.  709,  c. 
531,  as  amended  by  Laws  1887,  p.  88a,  c  673. 
and  Laws  1892,  p.  620,  &  301,  proof  required 
to  hold  supervisors  personallyUable  f(tr  an  il- 
legal audit  of  bills  stated—Wallace  t.  Jones 
(Sup.)  288. 

*A  board  of  supervisors  in  anditing  claims 
against  a  county  exercise  a  judicial  function, 
and  if  they  act  within  their  jurisdiction  they 
may  not,  in  the  absence  of  fraud  and  collusion, 
be  held  personally  liable  for  their  andita.— Wal- 
lace V.  Jones  (Sup.)  288. 

COUNTY  BOARD. 

See  "Counties,"  8  !• 

COURTS. 

Contempt  of  court,  see  "Contempt.** 

Ground  for  equitable  relief  against  jndnnent  of 

municipal  court,  see  "Judgment,'    S  6. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Bemoval  of  judgment  to  United  States  by  writ 
of  error  and  its  affirmance  as  bar  to  motion 
for  new  trial,  see  "Appeal,"  i  8. 
Review  of  decisions,  see  "Appeal." 
Ri^ht  to  trial  by  jury,  see  ''Jury."  |  1. 
Stipulations  in  open  court,  see  "Stipulations." 

Juritdiotion  of  partiouLvr  action*  or  ^roeeeiituf. 
For    accounting    as    to    trost    property,     see 

"Trusts,"  f  5. 
To  construe  wUls,  see  "Wills."  g  8. 
•Polat  aaaotated.   Seo  syUalma. 
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St>«oial  jurUdietion*  and  particular  (ia*$e»  of 
court$. 
See  "Criminal  Law,"  f  2. 

S     1.   HatTUP*,  mcteat.  Mid  ezMrelae  of  Ju- 
rlsdlotloa  In  ceaeraL 

•The  Municipal  Court  being  a  court  of  lim- 
ited jarisdictioD,  its  jurisdiction  will  not  be 
presumed,  bnt  all  the  facts  essential  thereto 
niuBt  appear  in  the  record. — Carpenter  v.  Pimer 
(Sup.)  875. 

S     2.    Estaltllshment,     orKanisatlan,     and 
prooednre  In  general. 

*In  an  action  in  a  state  court  on  an  injunc- 
tion bond  given  in  a  United  States  court,  the 
rule  of  the  federal  courts  that  counsel  fees  are 
not  admissible  as  an  element  of  damages  pre- 
vails.— National  Soc.  of  United  States  Daugh- 
ters of  1812  T.  American  Surety  Co.  of  New 
Yorlc   (Sup.)  820. 

•Rule  17  of  the  Municipal  Ourt,  relating  to 
the  extension  of  time  for  the  rendition  of  the 
judgment,  is  as  binding  upon  the  court  as  upon 
the  parties  or  their  attorneys. — Oirpenter  v. 
Pirner  (Sup.)  875. 

Rule  17  of  the  Municipal  Court  contemplates 
the  making  of  a  record  or  the  filing  of  a  written 
stipulation  in  order  to  enable  the  court  to  re- 
tain jurisdiction  to  render  judgment  after  the 
expiration  of  the  statutory  time. — CJarpenter  v. 
I'imer  (Sup.)  875. 

•Dicta  in  opinion  of  C!ourt  of  Appeals  ^Id 
not  entitled  to  equal  consideration  in  Supreme 
Court  with  points  actually  decided. — Toher  t. 
Croiuise    (Sup.)    990. 

t  3.  Ooarto  of  Umlted  o»  laf  exior  J«>1»- 
diciion-^mladlotion  of  mnnlel- 
pal  oonrta. 

The  Municipal  Conrt  lias  jurisdiction  of  an 
action  by  a  passenger  on  a  street  car  for  an 
aggravated  assault,  followed  bjr  his  arrest,  com- 
mitted and  caused  to"  the  carrier's  conductor. — 
Baumstein  v.  New  Yorlc  City  Ry.  Co.  (Sup.)  23. 

Under  the  express  provisions  of  Municipal 
(3ourt  Act,  Laws  1902,  p.  15,S3,  c.  580.  §  139. 
the  Mnnicipal  Oiurt  held  without  jurisdiction 
of  an  action  on  a  written  contract  of  condition- 
al sale  of  personal  property. — Rosenthal  v. 
Riesser  (Sup.)  663. 

Under  Municipal  Court  Act,  Iaws  1902,  pp. 
1480.  1496,  1497,  c.  580.  I  1,  subd.  18,  and 
sections  20,  25,  subd,  3,  the  jurisdiction  of  the 
court  over  actions  by  nonresidents  against  for- 
eign corporations  held  not  to  extend  to  cases 
not  embraced  within  Code  Civ.  Proc  {  1780. — 
Sommese  v.  Florence  Distilling  Co.  (Sup.)  630. 

Jurisdiction  to  proceed  with  an  action  held 
conferred  upon  the  Municipal  Court  by  act  of 
the  parties. — Universal  Cutter  Co.  v.  Emden 
(SupO  669. 

A  Mnnicipal  Conrt  hdd  to  have  lost  its  juris- 
diction, there  being  no  consent  of  the  parties, 
under  Municipal  Court  Act,  Laws  1902,  p. 
1557,  c.  580,  f  230,  warranting  the  delay  in  the 
rendition  of  the  judgment— Carpenter  v.  Pirner 
(Sup.)  87B. 


I  4.    ^—  Proeedue  la  amnlelpal  eonvta 
in  comoraL 

*In  an  action  on  a  demand  by  an  assignee 
thereof,  under  Municipal  Court  Act,  Laws  1902, 
p.  1539,  c.  580,  8  152,  subd.  3,  a  counterclaim 
can  only  be  allowed  to  an  amount  equaling  the 
demand. — Ciebrelli  y.  Franklin  (Tontracting  Co. 
(Sup.)  666. 

The  Municipal  (>>urt  must  allow  a  pleading 
to  be  amended  at  any  time,  if  substantial  justice 
will  be  promoted  thereby. — Universal  Cutter  Co. 
V.  £)mden  (Sup.)  669. 

The  Municii>al  0>nrt  cannot  transfer  the 
trial  of  an  action  from  one  district  to  another, 
except  on  consent  or  where  the  district  in 
which  the  action  is  brought  is  not  the  proper 
district,  and  the  application  for  transfer  mast 
be  made  on  or  before  the  joinder  of  issue. — 
Universal  Cutter  Co.  v.  Emden  (Sup.)  609. 

A  defendant's  failure  to  pay  motion  costs 
held  not  ground  to  deprive  him  of  his  day  in 
court.— Riehman  v.  Bonewur  (Sup.)  675. 

A  ^rty  ordered  to  pay  costs  of  motion  in 
Municipal  Court  by  an  order  specifying  no 
time  held  entitled  to  a  reasonable  time  after 
notice  of  entry  of  order  and  service  of  a  copy. 
— Kichman  v.  Bonewur  (Sup.)  675. 

A£Sdavit8  for  order  of  substituted  service,  un- 
der Municipal  Court  Act,  Laws  1902,  p.  1500, 
c.  580,  8  32,  had  insufficient— Duryee  v.  Hnnt 
(Sup.)  734. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1563.  c.  680,  I  255,  it  is  not  ground  of  denial  of 
a  motion  for  new  trial  that  the  same  was  not 
made  in  five  days  after  the  trial.— Flock  v. 
Kaufman  (Sup.)  752. 

The  dismissal  of  a  complaint  by  the  Mnnici- 
pal Court  because  plaintiff  had  not  paid  the 
costs  of  an  adjournment  granted  him  hdd  er- 
roneous, under  Code  Civ.  Proc.  §g  779,  3347.— 
Gross  V.  Gorsch  (Sup.)  806. 

{   5.    —  Jndcmeni    and    •zeontlon    In 
mnnlelpal  oonrt. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1562.  c.  680,  (  253,  the  Municipal  conrt  of  New 
York  City  has  power  to  open  tile  default  of  the 
defendant  in  failing  to  appear  on  the  return 
day  of  the  summons.— Hinds  r.  C^lamaras  (Sup.) 
28. 

Ckide  Civ.  Proc.  (  1209,  providing  that  a  final 
judgment  dismissing  a  complaint  shall  not  bar 
a  new  action  on  the  same  cause,  etc.,  held  not 
to  apply  to  the  Municipal  Court--Cohen'  v. 
Bachrach  (Sup.)  61. 

A  Municipal  Conrt  justice  has  no  authority 
to  amend  a  judgment  unless  made  at  the  close 
of  the  trial  or  on  a  two  days'  notice  of  motion, 
as  required  by  Municipal  Ourt  Act  I  254, 
Laws  1902,  p.  1663,  &  580.— Musica  v.  Amal- 
fitano  (Sup.)  179. 

Under  the  express  provisions  of  Municipal 
Court  Act,  Laws  1002,  p.  1562,  c  580,  {  ^1, 
body  execution  cannot  issue  unless  it  is  so  oi^ 
dered  in  the  judgment — Nyman  t.  Diamond 
(Sup.)  213. 


*Folnt  annotated.   See  srllabna. 
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In  the  Manidpfd  Omrt  of  the  City  of  New 
Torb  a  Judgment  cannot  be  vacated  to  permit 
a  traverse  of  the  return  of  service  of  sammons. 
—Maun  V.  Meryash  (Sop.)  599. 

Prior  to  the  amendment  of  New  York  City 
Municipal  Court  Act,  Laws  1902,  p.  1562,  c. 
580,  i  253,  by  I^wa  1907,  p.  554,  c.  304,  tlie  Mu- 
nicipal Court  had  no  authority  to  vacate  or 
■et  aside  a  judgment  for  nonservice  of  flummons. 
— Mann  v.  Meryash  (Sup.)  509. 

A  motion  in  the  Municipal  Court  of  New 
York  City  to  vacate  a  judgment  to  permit  tra- 
verse of  the  return  of  service  held  properly  de- 
nied under  Laws  1902,  p.  1562,  c  580,  i  253, 
as  amended  by  Laws  1907,  p.  564,  c  304.— 
Mann  v.  Meryash  (Sup.)  599. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1488,  c.  680,  i  1,  8ubd.  11,  as  amended  by  Laws 

1906,  p.  1173,  c.  513,  relating  to  actions  to  en- 
force mechanics'  Hens,  in  such  an  action  on  a 
lien  for  labor  on  a  building  under  an  agreement 
with  contractors  who  were  erecting  it  for  the 
owners,  held,  that  plaintiff's  remedy  against 
the  owners  was  not  by  personal  judgment 
against  them,  but  by  a  sale  under  an  execution 
of  their  interest  in  the  premhes  to  the  amount 
of  plaintiff's  claim,  whicn  sum  the  owners  could 
then  set  off  against  the  claim  of  the  contractors 
against  them.— Daze  v.  Hajek  (Sup.)  601. 

Under  the  guise  of  a  motion  for  reargument, 
held,  the  time  limited  by  Municipal  Court  Act, 
Laws  1902,  p.  1563,  c.  580,  g  254,  for  motion 
to  set  aside  verdict  or  vacate  judgment,  could 
not  be  extended.— Applebaum  ▼.  Bonagur  (Sup.) 
635. 

Held  error  to  deny  a  motion  to  open  a  de- 
fault.—Richman   v.   Bonewur  (Sup.)  675. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1663,  c.  580,  I  2.56,  held  error  to  order  a  sum 
deposited  in  court  on  condition  that  a  default 
be  opened,  to  be  paid  over  to  plaintiff  before  he 
obtalna  judgment. — llichnum  v.  Bonewur  (Sup.) 
676. 

In  the  absence  of  any  valid  consent  of  the 
parties  extending  the  time  of  court  in  which  to 
render  judgment,  a  judgment  rendered  July  17, 

1907,  in  a  case  tried  May  10,  1007,  is  void, 
under  Municipal  Court  Act,  Laws  1902,  p. 
1557,  c  580,  8  230,  which  provides  that  the 
court  must  render  judgment  within  14  days 
from  the  time  the  case  is  submitted  to  it. — 
Carpenter  v.  Pimer  (Sup.)  875. 

I   0.    •—  Appeal     txom     Jndcmeata     of 
Btnnlolpal  conrts. 

An  appeal  will  not  lie  to  the  Appellate  Term 
from  an  order  of  the  Municipal  Court  directing 
that  an  interlocutory  judgment  be  entered. — 
Howard  v.  Sattler  (Sup.)  24. 

Under  the  express  provisions  of  Municipal 
Court  Act,  Laws  1902,  p.  1563,  c.  580.  S  2o7, 
no  appeal  lies  in  the  first  instance  from  an  or- 
der opening  a  default  and  vacating  a  judgment 
entered  thereon.— Oppenheimer  v.  Demuth  Glass 
Mfg.  Co.  (Sup.)  29. 

To  review  an  order  reviewing  the  taxation  of 
costs  in  the  Municipal  Court  of  New  York  City, 
the  appeal  should  be  from,  the  judgment,  and 


not  from  the  order.— Tobias  ▼.  Metal  Stamping 
Co.  (Sup.)  89. 

Under  Mmiidpal  Court  Act,  Lawa  1902,  p. 
1563,  c.  580,  i  257,  an  appeal  held  not  to  lie 
from  a  denial  of  a  motion  to  open  a.  default, 
where  no  order  appeared  upon  the  record.— 
Walkley  v.  Cupeta  (Sup.)  40. 

Where,  on  appeal  nnder  the  provisions  of  Mn- 
nicipal  Court  Act,  Laws  1902,  p.  1578,  c.  SSO, 
{  811,  the  nndisputed  affidavits  show  that  no 
service  was  made  on  defendant,  a  judgment  for 
plaintiff  will  be  reversed.— Swift  &  Co.  t.  Mo- 
tual  Commission  Co.  (Sup.)  40. 

On  appeal  by  a  defendant  from  a  judgment 
of  the  Municipal  Court  of  New  York  Citj, 
plaintiff  will  be  given  an  opportunity  to  eoa- 
trovert  affidavits  of  nonservice  of  summons  part 
of  the  return  on  appeal  of  which  he  has  had 
no  notice. — Mann  v.  Meryash  (Sup.)  599. 

An  order  of  the  Municipal  Court  of  New  York 
City  denying  a  motion  to  vacate  a  Judgment  and 
permit  traverse  of  the  return  of  service  hrli 
not  appealable. — Mann  v.  Meryash  (Sup.)  5^. 

Where  no  objection  appears  in  the  record  on 
appeal  as  having  been  made  to  an  adjournment 
of  a  case  by  the  Municipal  Court,  it  will  be 
presumed  that  such  adjournment  was  by  con- 
sent—Universal Cutter  Co.  v.  Eimden  (Sup.) 
669. 

The  reviewing  court,  by  appellant's  failure 
to  'specify  in  his  notice  of  appeal  an  order  of 
transfer,  hM  powerless,  under  the  express  pro- 
visions of  CJode  Civ.  Proc.  g  1301,  to  review 
such  order  on  appeal  from  the  Municipal  Court. 
—Universal  Cutter  Co.  v.  Ehnden  (Sup.)  669. 

The  only  remedy  given  a  defendant  where  a 
Jud^ent  of  the  Municipal  Court  was  rendered 
against  him  without  service  of  process,  before 
Laws  1007,  p.  554,  c  304,  {  253,  amenang 
Laws  1902,  p.  1562,  c.  680,  took  effect,  was  an 
appeal  under  Laws  1902,  p.  1678,  c.  680,  8  3U. 
— Dnryee  v.  Hunt  (Sup.)  734. 

An  appeal  from  a  judgment  of  the  Municipal 
Court  rendered  against  a  defendant  without 
service  of  process,  which  is  not  governed  by 
Laws  1002,  p.  iri62,  c  580  8  253,  as  amended 
by  Laws  1007,  p.  5.'>4,  c.  304,  may  be  considered 
as  being  taken  under  Laws  1902,  p.  1578,  c 
580,  8  811.- Duryee  v.  Hunt  (Sap.)  73*. 

8   7.    United  States  oonrta. 

The  federal  court  held  without  jurisdiction  to 
appoint  a  receiver  of  a  domestic  corjioration 
on  its  petition,  or  on  the  petition  of  a  creditor, 
another  domestic  corporation. — People  ▼.  Has- 
brouck  (Sup.)  257. 

8  8.     Oononrreiit   amd   ooidUetlas   Jwrla- 
diotloB,  Msd  eoaiitj. 

'Courts  will  not  indulge  considerations  of 
comity  when  to  do  so  would  disown  their  own 
exclusive  jurisdiction  of  a  matter  over  which 
they  have  the  exdusive  control,  or  when  to  do 
so  would  worit  to  the  injury  of  residents  of 
their  own  state.— People  v.  New  York  City  Ry. 
Co.  (Sup.)  247. 

In  an  action  in  a  state  court  to  forfeit  the 
charter   of  a   domestic  corporation,   for  which 


*Foiitt  aautotated.   See  syUabna. 
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eceiyen  hate  been  appointed  by  a  federal 
ourt,  it  la  proper  to  appoint  a  receiver  witli 
ostrnctiona  to  reoneat  the  federal  coart  to  re- 
inquisli  controL^People  t.  New  Yorlc  City  Ey. 
U>.  (Sup.)  247. 

*A  state  conrt  itHd  to  hare  jurisdiction  of  an 

ction  under  Code  Civ.  Proc.  {  1785  to  forfeit 

corporate  charter  and  for  the  appointment  of 

receiver,  though  the  federal  court  had  already 

ppointed  receivers. — People  v.  New  York  City 

ty.  Co.  (Sup.)  247. 

*Oider  directing  service  of  summons  and  com- 
ilaint  in  an  action  in  a  Mexican  court  against 
few  York  corporation  vacated.— In  re  Romero 
Sup.)  621. 

•The  courts  of  the  state  will  not,  at  the  re- 
[uest  of  the  Mexican  court,  order  the  service 
'f  a  summons  and  complaint  issuing  out  of  a 
oreign  court  on  a  resident  of  the  state.— In  re 
lomero  (Sup.)  621. 

COVENANTS. 

n  leases,  see  "Landlord  and  Tenant,"  (S  8,  6. 

1.    Actions  for  breaoh. 

In  action  on  covenants  of  warranty,  based 
in  alleged  eviction  of  portion  of  the  land  con- 
'eyed,  answer  held  not  to  state  a  complete  de- 
'ense. — Gordon  ▼.  lUensworth  (Sup.)  6oO. 

Tender  by  grantors  before  eviction  from  por- 
ion  of  property  sold  of  purchase  money  of  such 
Mrtion,  with  interest,  had  not  a  partial  de- 
fense to  an  action  on  covenants  of  deed. — Oor- 
lon   T.    Illensworth   (Sup.)    650. 

COVERTURL 

See  "Husband  and  Wile." 

CREDIBILITY. 

Df  witness,  see  "Witnesses,"  i  S. 

CREDITORS. 

See   "Assignments   for  Benefit   of  Creditors"; 

"Bankruptcy";  "Fraudulent  Conveyances." 
Of  devisees  or  legatees,  see  "Wills,"  8  10. 
Kiehts  as  to  chattel  morteage  by  debtor,  see 

''Chattel  Mortgages,"  {  2. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  assignments,  see  "Assign- 
ments for  Benefit  of  Creditors,"  $  1. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  fi  1. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest."  t  2. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Restraining  criminal  acta  by  injunction,  see 
"Injnnctfon,"  I  2. 


PmrUeiUar  olfeiwM. 

See  "Adulteration";  "Assault  and  Battery,"  t 
2;  "Contempt";  "False  Pretenses";  "For- 
gery"; "Homicide";  "Libel  and  Slander,"  < 
3;  "Perjury." 

Violations  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,"  {  8. 

i  1.  Ifatiure  and  eleaieata  of  erfane  and 
defeases  In  ceaeral. 

'Motive  and  intent  in  criminal  cases  distin- 
guished.— People  v.  Hegeman  (Sup.)  261. 

§   2.    JnrlsdletloB. 

The  Court  of  Special  Sessions  held,  under 
Code  Cr.  Proc.  g  717,  without  jurisdiction  to 
impose  a  fine  of  more  than  $50  for  operating 
an  automobile  at  an  illegal  rate  of  speed. — 
People  V.  De  GrafE  (Co.  Ct.)  1038. 

g   3.    Zdmitstloit  of  proseovtlons. 

•Code  Cr.  Pi-oc."  {  143,  limiting  the  time  for 
finding  indictment,  applies  to  cases  where  de- 
fendant was  in  the  state  when  the  crime  was 
committed.— People  v.  Sewell  (Co.  Ct.)  382. 

i  4.  Prellmljuury  oomplalat,  afBdavlt, 
ivarraiit,  ezamlnaiion,  oommlt- 
ment,  and  •nmmarjr  trlaL 

•A  complaint  for  larceny  from  the  person  in 
a  public  street  held  sufiicient  to  give  the  magis- 
trate jurisdiction  to  hold  relator. — People  v. 
Warden  of  City  Prison  of  City  of  New  York 
(Sup.)  1103. 

♦Under  Code  Cr.  Proc.  {  188,  relator  having 
been  brought  l>efore  a  magistrate  charged  with 
a  felony,  and  having  raised  no  question  with  re- 
spect to  her  arrest,  the  magistrate  bad  jurisdic- 
tion to  examine  the  charge. — People  v.  Warden 
of  City  Prison  of  City  of  New  York  (Sup.)  1103. 

Misuse  of  the  pronoun  "he"  for  the  pronoun 
"she,"  in  an  order  fixing  bail,  held  not  to  affect 
magistrate's  jurisdiction  to  issue  a  commitment. 
—People  v.  Warden  of  City  Prison  of  City  of 
New  York  (Sup.)  1103. 

(  6.     Evldeaoe. 

•Where  an  9ct  becomes  criminal  only  through 
the  existence  of  a  specific  intent,  tlie  intent 
must  l>e  proved,  and  proof  of  the  doing  of  the. 
act  is  not  suflScient. — People  v.  Hegeman  (Sup.) 
261. 

•Evidence  as  to  obtaining  money  by  fraudu- 
lent representations  held  to  sufficiently  corrob- 
orate the  testimony  of  an  accomplice,  under 
Code  Cr.  Proc.  §  399,  to  sustain  a  conviction. — 
People  V.  Baton  (Sup.)  849. 

Code  Cr.  Proa  §  399,  requiring  corroboration 
of  the  testimony  of  an  accomplice  by  evidence 
connecting  accused  with  the  crime  construed, 
and  held  satisfied  where  accused  himself  testi- 
fied that  he  was  connected  with  the  crime.— 
People  V.  Baton  (Sup.)  849. 

A  hypothetical  question  in  a  homicide  case 
held  proper.— People  v.  Weick  (Sup.)  968. 

•Presumption  of  innocence,  under  Code  Cr. 
Proc.  g  389,  held  to  continue  until  the  rendition 
of  a  verdict  of  guilty.— Gow  v.  Bingham  (Sup.) 
1011. 
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*In  a  prosecntion  for  bnnlaiy,  a  statement 
by  an  accomplice,  made  in  aefendanfs  aimtoae 
and  after  the  burglary,  incrinuaaliaK  defendant 
therein,  ia  inwdmiwilifrf-JPB^e  -w.  <Smnn  (Sup.) 

«  «.  Trtd. 

♦Where  the  facts  axe  undisputed,  the  ques- 
tion whether  the  evidence  shows  a  crime  aa 
charged  is  a  question  of  law.— People  t.  Uege- 
man  (iSup.)  261. 

•Conduct  of  counsel  in  referring  to  matters 
outside  the  evidence  in  a  certain-  criminal  case 
held  not  prejudicial.— People   v.  Weick   (Sup.) 

VuuL 

8   7.   Appeal  and  error,  and  certiorari. 

Extension  of  November  term  into  Decem- 
ber, and  change  of  place  of  trial  to  county 
courthouse,  lield  no  ground  for  reversing  a  cou- 
viction.— People  v.  Weick  (Sup.)  WS. 

•On  appeal  from  conviction  by  Court  of 
Special  Sessions,  where  fine  in  excess  of  ju- 
risdiction is  imposed,  the  court  must  reverse 
the  judgment  and  declare  it  void.— People  t. 
De  Grafi  (Co.  Ct.)  103a 

DAMAGES. 

Compensation  (or  property  taken  for  public  use, 

see  "Eminent  Domain,"  §  2. 
Counsel  fees  as  element  of  damages  in  action  on 

injunction  bond,  see  "Injuuction,"  $  6. 

Damagei  for  particular  injuriet. 
See  "Libel  and  Slander,"  {  2;  "Trespass,"  {  2. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  |  6. 
Cutting    timber    on    state    lands,    see    "Public 

Lands,"  g  1. 
Injuries   caused    by   public   improvements,   see 

"Municipal  Corporations,"  {  2. 
Injuries  to  third  person  by  act  of  servant,  see 

"Master  and  Servant,"  S  9. 

Recovery  in  particular  aotiont  or  proceedings. 
gee  "Malicious  Prosecution,"  {  2;  "Replevin," 

g  1.     Meaanre  of  damaces. 

•The  rental  value  of  an  injured  automobile  for 
the  time  it  was  being  repaired  held  not  an  ele- 
ment of  damages.— Bondy  v.  New  York  City 
By.  Co.  (Sup.)  31. 

•In  an  action  for  personal  injuries,  pain  and 
suffering  is  an  element  of  damage  of  which 
there  ia  no  specified  standard. — Weber  v.  In- 
ternational Ry.  Co.  (Sup.)  U65. 

i  2.     Inadeanate  and  excessive  damaKes. 

In  an  action  by  a  broker  to  recover  one-half 
the  commissions  received  by  defendant  brokers 
from  a  sale  of  real  estate,  verdict  held  exces- 
sive.—Edel  V.  Hillenbrand  (Sup.)  30. 

•A  verdict  of  $20,000  for  permanent  personal 
injuries  heW  not  excessive.— Iiynch  v.  .^nerican 
Linseed  Ck>.  (Sup.)  458. 


S   3.    Pleadlnst  evidence,  and  aMesnnent. 

•Under  a  contract  to  make  certain  payments, 
plaintiffs  hdd  only  entitled  to  recover  up  to  the 


date  «C  the  complaint — ^Miles  v.  BartoD  (^K^^ 
865. 

On  an  application  to  set  aside  the  verdict  i 
the  sheriff's  jury  aad  to  iasne  a  new  ivrit  of  in- 
quiry, the  court  would  not  consider  eadi  rul- 
ing, but  would  take  the  case  as  a  whole,  and 
determine  whether  the  ends  of  justice  reqoiRd 
such  relief.— Weber  y.  International  By.  O. 
(Sup.)  965. 

An  assessment  of  damages  on  a  writ  of  is- 

Suiry  voluntarily  tried  by  defendant  befim 
le  sherifl:  will  not  be  set  aside  because  of  tlie 
sheriff's  improper  admission  of  evidence  unlesi 
injustice  had  been  done. — Weber  r.  Intematica- 
al  Ry.  Co.  (Sup.)  965. 

On  a  motion  to  set  aside  an  inqui^tion  and 
for  the  issuance  of  a  new  writ  of  inquiry,  it 
was  neither  necessary  nor  proper  to  presesc 
the  entire  address  of  counsel  to  the  sberifT* 
jury  to  the  court,  though  a  portion  thereat 
was  objected  to. — Weber  t.  International  Bj. 
Co.  (Sup.)  965. 

DEATH. 

Action  for  death  of  employ^,  see  "Master  and 

Servant,"  $  8. 
Administration  on  estate  of  absentee,  see  "Eiw- 

utors  and  Administrators,"  §  1. 
Liability  for  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  g  3. 
liability  for  death  caused  by  operation  of  street 

railroad,  see  "Street  Railroads,"  f  1. 
Liability  of  carrier  for  death  of  passenger,  sk 

"Carriers,"  g  2. 
Liability  of  master  for  death  caused  by  act  of 

servant,  see  "Master  and  Servant,"  g  9. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival,"  g  2. 

g  1.     Aotions  for  canainK  death. 

•In  an  action  for  death,  a  verdict  for  $3,(W0. 
held  excessive  under  Code  Civ.  Proc  g  1904.— 
Long  V.  Union  Ry.  Co.  of  New  York  City  (Snpl 
401. 

•In  an  action  for  wrongful  death,  while  Ie$s 
evidence  is  sufficient  to  show  lack  of  contribu- 
tory negligence,  plaintiff  is  bound  to  show  that 
defendant  failed  in  some  duty  to  deceased  bj  a 
fair  preponderance  of  the  evidence.— Cansolio 
V.  Lenox  Const  Co.  (Sup.)  431. 

The  rejpiesentatives  of  a  person  killed  thronjch 
a  violation  of  New  York  City  Building  Cod*-. 
g  80,  and  Greater  New  York  Charter.  Law* 
1897,  p.  15,  c.  378,  g  41.  have  a  cause  of  action 
against  the  negligent  person  under  Code  Cir. 
Proc.  g  1902.— Shields  t.  Paul  B.  Pugh  &  Co. 
(Sup.)  604. 

DEBTOR  AND  CREDITOR. 

See   "Assignments   for  Benefit   of  Creditors''; 
"Bankruptcy";  'Trandulent  Conveyances." 

DECEDENTS. 


Estates,  see  "Executors  and  Administarators." 
Testimony  as  to  transactions  with  peisoDs  siace 
deceased,  see  "Witnesses,"  i  1. 

*Palnt  annotated.   8ae  ■yllabas. 
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DECEIT. 


ie  "Fraua." 


DECLARATIONS. 

B  evidence  In  civil  actions,  see  "Bridence,"  f  2. 

DEEDS. 

ovenantB  in  deeds,  see  "Covenants." 
1  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

i  trust,  gee  "Trusts,"  %  2. 
arol  or  extrinsic  evidence,  see  "Evidence,"  I  6. 
'mst  deeds,  see  "Mortgages." 

1.     Fleadlns  aad  eTideaoa. 

*After  a  delay  of  24  years  from  the  date  of  a 
oluntary  conveyance  by  a  beneficiary  in  a 
rust  ftmd,  to  tbe  trustee  without  rescission, 
he  burden  was  not  on  the  trustee's  personal 
?presentatives  to  show  that  the  conveyance  was 
lade  with  knowledge  of  all  the  facts.— Ander- 
on  T.  Fry  (Sup.)  916. 

In  a  suit  to  set  aside  a  legatee's  voluntary 
eed  of  her  Interest  in  the  estate,  evidence  held 
□sufficient  to  show  that  she  did  not  know  the 
ixtent  of  her  interest,  or  that  the  deed  was 
lot  voluntarily  made  with  full  knowledge  of 
ts  effect.— Anderson  v.  Fry  (Sup.)  916. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Indgment  by,  see  "Judgment,"  {  2. 

indgment  by,  in  mxmlcipal  court,  see  "Courts," 

Of  mortgagor,  see  "Mortgages,"  §  4. 

DELAY. 

In  pro!<ecation  of  action  ground  for  dismissal, 
see  "Dismissal  and  Nonsuit,"  |  2. 

DELIVERY. 

Of  gift  see  "Gifts."  8  1. 

Of  goods  sold,  see  ^'Sales,"  §§  2,  4. 

DEMAND. 

For  payment  of  biB  or  note,  see  "Bills  and 
Notes,"  {  8. 

DEMONSTRATIVE  EVIDENCE 

In  dvil  actions,  see  "Evidence."  i  1, 

DEMURRER. 


DENIALS. 

fa  ptadins,  see  "Pleading,"  i  X 


See  "Deposits  in  Court." 

DEPOSITIONS. 

See  "Discovery";  "WltneMes." 

In  an  action  on  a  contract  made  by  a  corpora- 
tion through  an  agent,  plaintiff  held  entitled  to 
annex  to  a  commission  to  take  the  testimony  of 
witnesses  certain  interrogatories. — Irving  v.  Boy- 
al  Exch.  Assur.  of  London  (Sup.)  81. 

*The  judge  in  settling  interrogatories  to  be  an- 
nexed to  a  commission,  under  Codis  Civ.  Proc. 
§  892,  should  allow  questions,  unless  they  are 
clearly  not  pertinent,  and  objections  to  other 
questions  should  be  raised  at  the  trial,  as  au- 
thorized by  section  911. — Irving  v.  Royal  Exch. 
Assur.  of  London  (Snp.)  83. 

•Under  Code  Civ.  Proc.  g  892,  a  party  who- 
took  out  a  commission  to  examine  witnesses  on 
written  interrogatories  oould  not  be  deprived  of 
the  right  to  cross-examine  the  witnesses  on  an 
independent  commission  taken  out  by  the  ad- 
verse party. — Irving  v.  Boyal  Exch.  Assur.  of 
London  (Sup.)  83. 

An  affidavit  for  a  commission,  made  by  the  at- 
tornejr  for  a  party,  without  _  specifying  facts 
showmg  materiality  of  the  testimony  heM  insuf- 
ficient, under  Code  Civ.  Proc.  |  887.— Lowther 
r.  Sullivan  (Sup.)  198. 

DEPOSITS. 

As  secnrity  for  rent,  see  "Landlord  and  Ten- 
ant," je. 

By  purdiaser  of  land,  see  "Vendor  and  Pur- 
chaser," i  1. 

Gift  of  bank  deposits,  see  "Gifts,"  {  1. 

Gift  of  bank  deposits  by  husband  to  wife,  see- 
"Husband  and  Wife,"  i  1. 

In  bank,  see  "Banks  and  Banking,"  {  1. 

To  secure  performance  of  contract,  see  "Con- 
tracU,"  i  3. 

DEPOSITS  IN  COURT. 

In  8  snit  to  enforce  a  mecbanic's  lien,  the 
court  held  without  power  to  direct  the  con- 
tractor to  pay  into  court  an  amount  sufflcient 
to  satisfy  plaintiff's  claim. — Van  Kannel  Re- 
volving Door  Co.  V.  Sloane  (Sup.)  604. 

DESCENT  AND  DISTRIBUTION. 

See  "Dxecutors  and  Administrators";   "Wills." 
Inheritance  and  transfer  taxes,  see  "Taxation,'' 
12. 

DESCRIPTION. 


In  pleading,  see  "Pleading,"  §4.  Of  devisees  or  legatees  in  will,  see  "Wills,"  |  4 

*Folmt  aasotatMl.   Se«  syllabv*. 
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DETINUL 

•See  "Replevin." 

DEVISES. 

See  "Wilta." 

DILIGENCE 

In  procorine  evidence  affecting  right  to   ne'vt 
tml,  see  ''New  Trial,"  i  1. 

DIRECTING  VERDICT. 

In  dTil  actions,  see  "Trial,"  i  4. 

DIRECTORS. 

Of  corporation,   see  "Corporations,"   i  4. 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  (  1. 

DISCHARGE 

From  employment,  see  "Master  and  Servant," 

Of  municipal  officers,  see  "Afunidpal  Corpora- 
tions," {  1. 

From  indebtedne**,  ohligaiion,  «r  UahUity. 
See  "Accord  and  Satisfaction";  "Release." 
In  bankruptcy,  see  "Bankruptcy,"  i  2. 
Liiability  as  guarantor,  see  "Guaranty,"  {  2. 
Liabili^  as  surety,  see  "Principal  and  Surety," 
f  !• 

DISCONTINUANCE 

Of  action,  see  "Dismissal  and  Nonsuit,"  {  1. 

DISCOVERY. 

See  "Depositions." 

{    1.    Under  stetntorj  proTlslons. 

An  order  to  examine  a  defendant,  under  Code 
<3iv.  Proc.  i  872jand  in  view  of  General  Rules 
of  'Practice  No.  82,  held_  too  broad  and  modified 
so  as  to  limit  tbe  examination  to  the  single  is- 
sue set  out  in  the  application  for  such  examina- 
tion.—Marjori  T.  Waddington  (Sup.)  197. 

*In  an  action  against  a  corporation  for  inju- 
ries to  an  employ^  through  negligence,  certain 
interrogation  of  a  witness  under  an  order  tor 
the  examination  of  defendant  through  its  secre- 
tary before  trial  htld  proper. — Gavin  v.  New 
York  Contracting  Co.,  Pennsylvania  Terminal 
(Sup.)  272. 

*In  an  action  against  a  corporation  for  in- 
juries to  an  employe  through  negligence,  certain 
interrogation  of  a  Witness  under  an  order  for 
the  examination  of  defendant  through  its  secre- 
tary before  trial  held  improper. — Gkivin  v.  New 


York  Contracting  Co.,  Pennsylvania  Tenmul 
(Snp.)  272. 

The  court  keld  to  have  no  power  to  enter  u 
order  for  inspection  of  papers  to  enable  pbii- 
tiffs  to  frame  their  complaint;  the  applicatim 
thoefor  being  based  on  affidavits  only,  imietd 
of  a  petition  verified  by  affidavit,  as  reqaii«d  b; 
Code  Civ.  Proc.  {  805.— Gordon  t.  Osk  (Sap.) 
660. 

•An  application  for  the  examination  of  the 
defendant  before  trial,  under  Code  Civ.  Pr<>-. 
i  872,  subd.  4,  hOd  fatally  defective  for  failnr- 
to  show  that  the  desired  testimony  related  to  3 
material  issue  which  the  applicant  was  leanir- 
ed  to  prove  on  the  trial. — Eihrich  v.  Boot  (Sap.) 
846. 

In  an  action  to  recover  money  paid  to  de- 
fendant for  certain  shares  of  stock,  applicatiia 
for  examination  of  defendant  liefore  trial  :c 
identify  letters  and  telegrams,  as  provided  by 
Code  Civ.  Proc.  g  872,  hdd  anthorised.— Reed 
V.  Smith  (Sup.)  893. 

Affidavit  of  attorney  for  nonresident  plaiotif 
held  sufficient  on  application  to  obtain  orde: 
for  examination  of  defendant  before  trial.— 
Reed  v.  Smith  (Sup.)  893. 

Plaintiff  heUd  entitled  to  discovery  and  in- 
spection of  a  deed,  and  the  same  not  to  l>e  de- 
nied because  a'  summons  only  and  no  com- 
plaint was  served;  the  materiality  of  the  li-^i 
appearing  from  the  motion  papers. — Peck  j. 
Peck  (Sup.)  925. 

DISCRETION  OF  COURT. 

Granting  or  refusing  Jury  trial,  see  "Jury,"  1 1 

Granting  or  refusing  mandamus,  see  "Manda- 
mus," i  2. 

Orantiflg  or  refusing  new  trial,  see  "»* 
Trial7  i  1. 

Review  in  dvil  actions,  see  "Apseal."  f  U. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  i  4. 

Dismissal  of  complaint  by  mnnicipal  conrt  for 
failure  to  pay  costs  of  adjoomment,  eM 
"Courts,"  »  4. 

Dismissal  of  complaint  for  failure  to  give  ad- 
ditional undertaking  as  denying  due  prowis 
of  law,  see  "Constitutional  Law,*'  {  5. 

Rendition  and  form  of  judgment  on  motion  to 
dismiss,  see  "Judgment,"  \  3. 

Review  of  judgment  of  dismissal,  see  "Ap- 
peal," i  3. 

Stay  of  subsequent  action  until  payment  of  cost 
iia  former  action  dismissed,  see  "Oxsts,"  {  4 

In  particular  actiont  or  proceedingi. 
(Condemnation  proceedings,    see  "ESminent  Do- 
main." I  3. 
On  lost  note,  see  "Lost  Instrumenta." 
To  annul  marria^,  see  "Marriage." 

f    1.    Volnatary. 

*A  motion  to  discontinue  an  action  bron^bt 
against  several  defendants  as  copartners,  made 
by   plaintiff   at   the   dose   of    the    entire  caK, 


'Point  annotftted.   See  syllalma. 
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should  be  granted  where  he  failed  to  prove  a, 
copartnership.— Schneider  T.  Fachs  (Sup.)  9B. 

S    2.    InTolnatary. 

*Facts  held  to  warrant  diamissal  of  an  action, 
under  Code  Civ.  Proc.  f  822  and  General  Rules 
of  Practice  No.  36,  for  unreasonable  delay  in 
prosecution.— Bleil>erg  v.  Ottenberg  (Sap.)  216. 

*A  complaint  that  states  any  cause  of  action, 
legal  or  equitable,  cannot  be  dismissed  on  its 
face  or  because  the  cause  is  on  the  wrong  cal- 
endar.—Ross  T.  McGaldin  (Sup.)  881. 

*An  excuse  for  failure  to  bring  a  cause  to 
trial  for  three  years,  held  not  sufficient  to  war- 
rant the  exercise  of  the  court's  discretion  in 
allowing  plaintiff  to  bring  the  action  to  trial 
at  a  future  term.— R^^n  t.  Milliken  Bros. 
(Sup.)  722. 

*Under  Code  C!iT.  Proc.  S  822,  and  Sup.  Ct. 
rnle  36,  delay  of  plaintiff  in  bringing  action 
to  trial  held  to  require  a  satisfactory  excuse. — 
Began  y.  MiUiken  Bros.  (Sup.)  722. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  i  7< 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," {  S. 

DIVORCE. 

Annulment  of  marriage,  see   "Marriage." 
Conclusiveness  of  foreign  Judgment  of  divorce, 

see  "Judgment,"  {  10. 
Joinder  of  causes  of  action,  see  "Action,"  {  1. 
Riffht  to  trial  by  jury  in  action  tor,  see  'Jury/' 

8  1. 

f    1.    Chroniids. 

*In  an  action  by  a  wife  for  a  separation, 
facts  alleged  in  plaintiffs  affidavit  hela,  if  true, 
to  justih'  a  Judgment  of  separation. — Mossa  v. 
Mossa  (Sup.)  1044. 

{    S.    JufsfUotlmi,  prooeedlags,  aad   re- 
lief. 

*An  order  in  a  suit  for  divorce  directing  the 
submission  of  an  issue  for  trial  before  a  Jury 
held  erroneous  because  the  issue  is  too  indef- 
inite.—Weis  v.  Weis  (Sup.)  1061. 

*In  an  action  for  divorce,  an  answer  held  in- 
definite requiring  defendant  on  motion  for  bill 
of  particulars  to  make  the  same  more  definite. — 
Weis  V.  Weis  (Sup.)  1061. 

•Under  Code  Civ.  Proc.  |  1763,  plaintiff  was 
not  entitled  to  maintain  an  action  for  a  separa- 
tion in  this  state.— Conrad  v.  Conrad  (Sup.) 
1093. 

{    3.    Allmeay,  allowwaees,  and  dlaposl> 
tloa   of  property. 

Where  a  complaint  for  divorce  for  adultery 
-was  based  on  information  and  belief,  and  on 
an  application  for  alimony   and  counsel  fees 


pendente  lite  complainant  did  not  show  the- 
source  of  her  information  nor  the  grounds  of 
her  belief,  and  defendant  denied  under  oath  all 
charges  of  adultery,  the  application  should  have 
been  denied.— Schweig  v.  Schweig  (Sup.)  9(H. 

Under  Code  Civ.  Proc.  (8  1773,  2266.  2281, 
an  order  punishing  defendant  in  a  suit  for 
divorce  for  contempt  in  failing  to  pay  allmony 
and  counsel  fees  held  fatally  defective  for  fail- 
ure to  determine  that  the  offense  was  calculat- 
ed to,  and  did,  defeat,  impair,  or  prejudice, 
SlaintifTs  rights  or  remedies. — Schweig  v. 
Ichweig  (Sup.)  906. 

It  was  the  dnty  of  a  husband,  in  a  suit 
against  him  for  divorce,  to  have  obeyed  an  or- 
der for  the  payment  of  alimony  and  counsel 
fees  pendente  lite,  though  erroneous,  unless 
he  had  obtained  a  stay,  or  until  it  was  modified, 
set  aside,  or  reversed. — Schweig  v.  Schweig 
(Sup.)  905. 

The  husband's  right  to  see  the  child  of  the 

Sarties  to  an  action  for  divorce  held  not  a  con- 
ition  precedent  to  the  husband's  obligation  to 
pay  alimony  in  accordance  with  the  decree- 
therefor.— Schweig  ▼.  Schweig  (Sup.)  906. 

•In  a  suit  by  a  wife  for  a  separation,  plain- 
tiff held  entitied  to  temporary  alimony. — ^Mossa 
V.  Mossa  (Sup.)  1044. 

•Alimony  pendente  lite  and  counsel  fees  will 
not  be  granted  to  a  wife  not  entiUed  to  main- 
tain an  action  for  a  separation  in  this  state 
under  Code  Civ.  Proc.  8  1763.— Conrad  v.  Con- 
rad (Sup.)  1093. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  8  1. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence," 
8  4. 

Production  and  inspection  of  writings,  see  "Dis- 
covery," 8  1. 


DOMICILE. 

nit  for  divorce, 

DONATIONS. 


Of  parties  to  suit  for  divorce,  see  "Divorce," 


See  "Gifts.' 


DRAINS. 


In  cities,  see  "Municipal  Corporations,"  {  S. 
Repair  of,  by  landlord,  see  "Landlord  and  Ten- 
ant," 8  5. 

DRUGGISTS. 

A  complaint  in  an  action  in  the  Municipal 
Court  to  recover  a  penalty  for  violating  the 
pharmacy  laws  held  demurrable. — State  Board 
of  Pharmacy  v.  Davey  (Sup.)  46. 


*  Point  annotated.    See  syllalms. 
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DUE  PROCESS  OF  LAW. 

See  "Cionatitutional  Law,"  I  5. 

EASEMENTS. 

Public  eaaementa.  Bee  "Highwajra." 

ELECTION  OF  REMEDIES. 

*The  remedies  of  a  aeller  on  the  buyer's 
breach  of  an  executory  contract  of  sale  held 
not  concurrent,  and  the  election  to  pursue  one 
remedy  defeats  a  right  to  pursue  another, — 
Isaaca  t.  Terry  &  Tench  Co.  (Sup.)  13C. 

ELECTIONS. 

Of  corjwrate  offices,  see  "Corporations,"  {  3. 
Of  oUicers  of  religious  society,  see  "Religious 
Societies." 

S    1.   Kominatioiu     aad     prfauupy     elee- 
tlons. 

Under  Primary  Election  Law,  Laws  1898,  pp. 
332,  341,  c.  179,  §  2,  and  section  4,  subd.  4,  a 
rule  of  the  general  committee  of  a  political 
party  relating  to  the  unit  of  representation  held 
valid  notwithstanding  Election  Law  1896,  pp. 
013,  922,  c.  909,  tl  84.  B3.— In  re  Sheri&in 
(Sap.)  244. 

•Where  certificate  of  nomination  is  not  pre- 
sented for  filing  until  seven  days  after  time  pre- 
scribed by  Laws  1899,  p.  993,  c.  473,  {  10,  the 
county  clerk  will  not  be  ordered  to  receive  it, 
nor  tne  board  of  elections  required  to  print  the 
name  on  the  official  ballot— People  v.  Dooling 
'Sup.)  368. 

ELECTRICITY. 

Action  for  death  of  servant  caused  by  electric- 
ity, see  "Master  and  Servant,"  {  8. 

Delegation  of  legislative  power  to  commission 
of  gas  and  electricity,  see  "(Constitutional 
Law,"  i  2. 

Laws  creating  gas  and  electricity  commission 
as  denying  due  process  of  law.  see  "(Consti- 
tutional Law,"  I  5. 

Laws  creating  gas  and  electricity  commission 
as  denying  equal  protection  of  law,  see  "C!on- 
stitutional  Law,"  f  4. 

ELEVATED  RAILROADS. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  (  1. 

ELEVATORS. 

Care  required  as  to  use  of,  see  "Negligence,"  {  1. 

EMINENT  DOMAIN. 

Extra  allowances  in  condemnation  proceedings, 
see  "Costs,"  S  2. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations,"  $  2. 


i   1,    HMnre,  sstant,  and  delecatiaa  •! 
poirer. 

'EHevated  railroads  held  to  have  power  to  ac- 
quire lands  necessary  for  maintenance  and  s^ 
commodation.— Manhattan  R7.  Co.  T.  Astc 
(Sup.)  666. 

•Railroad  Law,  Laws  1892,  p.  1386.  c.  «T6l 
i  7,  providing  that  waters  used  for  dom^ak. 
agricultural,  or  manufacturing  purposes  shoo.] 
not  be  condemned,  held  not  to  prevent  the  ta.^Li 
of  land  for  a  railroad  right  of  way  and  the  con- 
struction of  the  road  over  a  pond,  so  as  c 
to  interfere  with  the  use  thereof  by  the  lioi- 
owners.— Erie  &  J.  R.  (3o.  r.  Brown  (Sap.)  9Si. 

I  2.     OoBipenaatioB. 

•Where  land  is  taken  for  public  use,  tls-' 
commissioners  are  not  authorized  to  go  outsiri^r 
of  the  area  of  the  improvement  and  award  cos- 
seguential  damages  to  lands  embraced  thereiiL 
—In  re  City  of  New  York  (Sap.)  567 ;  In  k 
Commissioners  of  Docks,  Id. 

Where  land  in  connection  with  certain  fsf 
mains  is  taken  for  a  public  improvement  thf 
revocation  of  a  license  granted  by  the  city  to 
lay  such  mains  is  no  ground  for  an  award  c( 
damages. — In  re  City  of  New  York  (Sap.)  367; 
In  re  O>mmi8sioner8  of  Docks.  Id. 

In  condemnation  proceedings  the  value  of 
lands  leased  for  business  purposes  should  U 
measured  by  the  net  income. — In  re  City  of 
New  York  (Sap.)  667 ;  In  re  CJommissioners  of 
Docks,  Id. 

•In  fixing  award  for  lands  condemned,  the 
benefits  from  the  improvements  are  to  be  con- 
sidered.—In  re  City  of  New  York  (Sup.)  567: 
In  re  O>mmissioners  of  Docks,  Id. 

i  8.     Prooaedlaga  to  tak«  prapovty  «■<) 
asseas  compensatios. 

In  condemning  certain  lands  and  bnlklieiid 
rights,  it  is  unnecessary  that  the  report  of  the 
commissioners  should  state  the  additional  ralcr 
they  give  the  lands  by  reason  of  such  ri^ts. 
where  they  report  that  they  considered  th' 
same  and  increased  the  value  of  the  land  taken 
therefor. — In  re  City  of  New  York  (Sap.)  567: 
In  re  Commissioners  of  Docks,  Id. 

Under  Code  Civ.  Proc.  H  3307.  3369,  a  ref- 
eree appointed  to  determine  a  condemnation 
proceeding  had  authority  to  order  dismissal  of 
the  proceeding,  so  that  judgment  of  dismissal 
was  properly  entered  by  the  clerk. — Erie  &  J. 
R.  O).  ▼.  Brown  (Sup.)  981. 

•Under  Railroad  Law,  Laws  1890,  p.  1084.  c. 
565.  g  6,  as  amended  by  Laws  189^  p.  13W. 
c.  676,  5  6,  a  railroad  company  held  not  required 
to  delay  condemnation  proceedings,  after  notice, 
until  determination  of  an  application  for  chan^ 
of  route.— Erie  &  J.  B.  Co.  v.  Brown  (Sup.)  983. 

•A  proposed  railroad  map  and  profile  keU  not 
objectionable  because  made  on  different  sheets 
of  paper.— Erie  &  J.  R.  Co.  v.  Brown  (Sup.)  983. 

•A  railroad  map  and  profile  held  to  consti- 
tute a  compliance  with  the  statute  requiring  a 
railroad  to  file  a  map  and  profile  of  the  rente 
before  constructing  any  part  of  its  road  or  in- 
stituting condemnation  proceedings. — Bei*  k 
J.  R.  Co.  y.  Brown  (Sup.)  983. 
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*In  a  proceeding  to  condemn  land  for  a  rail- 
t>ad  rig&t  of  war,  evidence  held  to  establisli 
liat  plaintiff  had  been  nnable  to  agree  with  de- 
endants  for  the  purchase  of  the  land.— Erie  & 
r.  R.  Co.  T.  Brown  (Sup.)  98S. 

EMPLOYES. 

}ee  "Master  and  Servant." 

EMPLOYMENT  BUREAUS. 

Lticense  of,  see  "licenses,"  {  1. 

ENTRY. 

>f  judgment,  see  "Appeal,"  8  8. 
^e-«ntry  by  landlord,  see  "Landlord  and  Ten- 
ant," §8  8,  7. 

EQUITABLE  CONVERSION. 

Jee  "Conversion." 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  I  1. 

EQUITY. 

Equitable  conversion,  gee  "Conversion." 
hkjuitable  estoppel,  see  "Estoiipel."  8  1- 
Pleading   conclusions   in    equitable   action,   see 
"Pleading,"  8  1. 

Particular  tubjeett  of  equitable  juritdietion  and 
equitahle  remedies. 

iee  "Fraudulent  Conveyances" ;  "Injunction" ; 
"Quieting  Title"  ;  "Receivers" ;  "Specific  Per- 
formance"; "Trusts." 

ttelief  against  judgment,  see  "Judgment,"  f  6. 

ESTABLISHMENT. 

>f  lost  instruments,  see  "Lost  Instruments." 
5f  trusts,  see  "Trusts,"  8  6- 

ESTATES. 

rented  by  will,  see  "Wills,"  8  6. 

Decedents'  estates,  see  "Executors  and  Admin- 
istrators." 

[^states  for  years,  see  "Landlord  and  Tenant." 

[Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

renancy  in  common,  see  "Tenancy  in  Common." 

rnists,  see  "Trusts,"  8  2. 

The  provisions  of  Real  Property  Law,  Laws 
1896,  pp.  579,  580,  c.  547,  §8  129-132.  which 
:hange  limited  estates  into  fees,  where  an  abso- 
nte  power  of  disposition  is  given  the  owner  of 
:he  particular  estate,  have  no  application  where 
:he  title  is  vested  in  a  trustee,  and  a  subordinate 
[>ower  is  given  to  a  beneficiary  under  the  trust. 
-Dudley  v.  People's  Trust  Co.  (Sup.)  930. 


ESTOPPEL 

By  Judgment,  see  "Judgment,"  U  8,  9. 

Of  legatees  to  attack  will,  see  "Wills,"  8  10. 

To  allege  error,  see  "Appeal,"  8  !!• 

To  deny  corporate  existence,  see  "Corporations," 

8  !• 
To  take  apiieal,  see  "Appeal,"  8  4. 
To  tender  back  goods  sold,  see  "Sales,"  8  7. 

8  !•    Equitable  estoppel. 

'Certain  facts  held  not  to  estop  a  substituted 
trustee  under  a  testamentary  trust  from  taking 
the  position  that  he  was  not  liable  for  the  pay- 
ment of  rent  for  certain  property  within  his 
control.— In  re  Froelich's  Estate  (Sup.)  173. 

EVIDENCE. 

See   "Depositions";   "Discovery";  "Witnesses." 

Applicability  of  instructions  to  evidence,  see 
'^Trial,"  8  5. 

Conformity  of  Judgment  to  proofs,  see  "Judg- 
ment," 8  3. 

Letters  of  administration  as  evidence  of  death, 
see  "Executors  and  Administrators,"  8  !• 

Questions  of  fact  for  jury,  see  "Trial,"  8  ^ 

Reception  at  trial,  see  'TTrial,"  8  2. 

Restraining  introduction  of  evidence  obtained 
by  fraud  in  law  action,  see  "Injunction,"  8  2. 

Verdict  or  findings  contrary  to  evidence,  see 
"New  Trial,"  8  1. 

As  to  particular  fact*  or  t»*ue*. 

See  Deeds,"  8  1;  "Fraudulent  Conveyances,"  8 
1 ;  "Judgment,"  8  12. 

Authority  of  servant,  see  "Master  and  Servant," 
8  9. 

Construction  of  will,  see  "Wills,"  H  3,  8. 

Contributory  negligence  of  person  killed  or  in- 
jured by  operation  of  street  railroad,  see 
"Street  Railroads,"  8  1. 

Contributory  negligence  of  servant,  see  "Master 
and  Servant,"  §  7. 

Creation  of  relation  between  landlord  and  ten- 
ant, see  "Landlord  and  Tenant,"  8  1. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  8  3. 

Discharge  of  employ^,  see  "Master  and  Serv- 
ant," 8  1. 

Execution  of  will,  see  "Wills,"  8  2. 

Knowledge  of  viciousness  of  dog,  see  "Animals." 

Ratification  of  act  of  agent,  see  "Principal  and 
Agent,"  8  2. 

Service  of  process,  see  "Process,"  8  2. 

In  actions  iy  or  against  particular  classes  of 

persons. 
See  "Carriers."  8  2 ;  "Factors" ;  "Landlord  and 
Tenant,"  8  5 ;   "Master  and   Servant."  8  1 ". 
"Municipal  Corporations,"  8  5;  "Street  Kail- 
roads,"  8  1 ;  "Warehousemen." 

In  particular  civil  actions  or  proceedings. 

See  "Injunction,"  8  3;  "Malicious  Prosecu- 
tion," §§  1,  2;  "Mandamus,"  §  3;  "Money 
Lent"  ;  "Sloney  Received" ;  "Negligence,"  8 
3;    "Trover  and  Conversion,"  8  2. 

Accounting  by  partner,  see  "Partnership,"  8  4. 

Condemnation  proceedings,  see  "Eminent  Do- 
main." i  3. 


*Polat  aanetated.   See  syllabm. 
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For  breadi  of  contract,  SM  "Contracts,"  {  4. 

For  broker's  commissiona,  see  "Brokers,"  {  2. 

For  causing  death,  see  "Death,"  |  1. 

For  conspiracy,  see  "Conspiracy,     8  !• 

For  death  of  servant,  see  "Master  and  Servant," 
I  8. 

For  loss  of  or  inJary  to  property  of  guests, 
see  "Innkeepers." 

For  penalty  for  giving  short  weight,  see 
"Weights  and  Measures." 

For  personal  Injuries,  see  "Animals" :  "Car- 
riers," i  2;  "Master  and  Servant,"  SI)  6.  8, 
9 ;  "Municipal  Corporations,"  ${  4,  6 ;  "Street 
Railroads,"  g  1. 

For  price  of  goods  sold,  see  "Sales,"  |  6. 

For  wages  of  servant,  see  "Master  and  Serv- 
ant." I  2. 

On  bill  or  note,  see  "Bills  and  Notes,"  {  4. 

On  guaranty,  see  "Guaranty,"  |  3. 

On  insurance  policy,  see  "Insurance,"  {  3. 

To  recover  bank  deposit,  see  "Banks  and  Bank- 
ing." I  1. 

To  recover  deposit  to  secure  performance  of 
contract,  see  "Contracts,"  {  S. 

To  recover  money  deposited  in  trust,  see 
"Trusts."  i  6. 

In  criminttl  progecutioni. 
See  "Criminal  I«w,"  i  5;   "Homicide,"  {   1; 
"Perjury."  i  2. 

Review  and  procedure  thereon  in  appellate 
court*. 
See  "Appeal."  i  11. 
Harmless  error  in   rulings  on,  see   "Appeal," 

Review  of  rulings  on,  as  dependent  on  presen- 
tation in  lower  court  of  grounds  of  review, 
see  "Appeal,"  i  5. 

i  1.     DeBionstratiTe  oHdenee. 

•On  a  writ  of  inquiry  before  a  sheriffs  jury, 
defendant  was  not  prejudiced  by  the  introduc- 
tion of  the  shirt  which  plaintiff  wore  at  the 
time  of  the  injury,  which  was  saturated  with 
blood.— Weber  v.  International  Ry.  Co.  (Sup.) 
965. 

(   S.    Deelkratloas. 

*0n  an  issue  as  to  whether  a  contract  for  the 
laying  of  a  conduit  system  had  been  modified 
because  of  a  mutual  mistake  as  to  the  pave- 
ment to  be  taken  up  and  relaid,  evidence  that 
plaintifTs  superintendent  took  only  such  tools 
as  were  available  for  the  kind  of  pavement 
plaintiff  contended  he  understood  was  to  be  re- 
moved when  the  original  contract  was  made, 
held  inadmissible  as  self-serving. — Gherky  T. 
State  Line  Telephone  Co.  (Sup.)  420. 

*In  an  action  by_  architects  for  fees  for  mak- 
ing plans  for  a  building  at  a  specified  per  cent, 
of  it»  cost,  the  statement  as  to  the  cost  in  the 
plans  filed  with  the  building  depnrtment  was 
inadmissible.— Israels  v.  MacDonald  (Sup.)  826. 

•Certain  hearsay  evidence  as  to  pedigree  held 
admissible.— In  re  Fail's  Will  (Sur.)  224. 

i  3.     HeavMT. 

Evidence  of  Insured's  attending  physician  at 
the  time  of  her  death  as  to  her  condition  and 
treatment  prior  to  his  care  of  her  held  hearsay. — 
Scott  y.  Metropolitan  Life  Ins.  Co.  (Sup.)  124. 


•Letters  written  to  plaintiff  by  t  atnoier  ti 
thi  action  containing  statements  tendmc  to  at? 
ative  plaintifTs  claim  are  inadmissible  to  tsu> 
lish  the  defense.— Central  Bureau  of  Easn.-is 
T.  Schmidt-Wilckes  Electric  Co.  (Sop.)  219. 

I  4.     Doonmentwry  arldeaea. 

No  provision  is  made  by  the  Code  of  C.rJ 
Procedure  as  to  the  requirements  for  adminkia 
in  evidence  of  records  of  courts  of  other  stsRt; 
the  procedure  relating  thereto  being  governed  1^ 
the  Conatitntion  of  the  United  States.— Cu 
Deventer  v.  Mortimer  (Sup.)  564. 

Authentication  of  foreign  judgment  hM  vt 
a  compliance  with  Rev.  St  tJ.  S.  §  905  [C.  S. 
Comp.  St.  1901,  p.  677],  so  as  to  render  it  >i- 
missible  under  donst.  IT.  S.  art.  4,  {  1.— Vai 
Deventer  v.  Mortimer  (Sup.)  564.  { 

Code  Civ.  Froc.  H  952,  953.  held  to  ielat«  otIt  I 
to  authentication  of  copies  of  records  of  cocrti . 
of  foreign  countries. — Van  Deventer  v.  Mon.- 
mer  (Sup.)  564.  i 

i   6.    Parol  or  eztxinaie  evldaBae  afeei- 
ing  writluKS. 

•Parol  testimony  held  admissible  to  show  ttit 
a  receipt  releasing  a  seller's  title  to  propenj 
sold  with  a  reservation  of  title  was  not  intenM 
to  release  a  claim  for  the  unpcUd  part  of  the 
purchase  price.— Reedy  IBevator  Co.  v.  Bemu 
(Sup.)  SO. 

•Evidence  that  defendants  were  induced  ti> 
sign  a  contract  for  electrical  auditor's  serrioe* 
on  the  assurance  that  it  contained  a  speofic 
guaranty  of  results,  which  it  did  not,  heU  td- 
missible  to  establish  a  defense  of  Crand.  not- 
withstanding  the  rule  precluding  the  admissios 
of  parol  evidence  to  vary  the  terms  of  a  writiaz. 
—Electrical  Audit  &  Rebate  Co.  v.  Greenbert 
(Sup.)  110. 

•In  an  action  by  a  stock  broker  for  a  baliDtt 
due  from  a  customer  on  stock  purchase;:  mi 
sales  pursuant  to  orders  made  by  a  third  penon 
under  written  authority,  the  customer  held  no* 
entitled  to  attack  the  unambiguous  meaninjr.n 
the  authorization  and  substitute  hia  intentios 
therefor.— Butler  t.  D«  VlUers  (Sap.)  125. 

•In  an  action  for  deceit,  a  written  instre- 
ment  held  a  mere  receipt,  and  not  a  contract. 
and  hence  defendant  was  entitled  to  contradict 
it  by  parol.— Dnffy   v.  Meyer  (Sup.)  672. 

•The  rule  that  parol  evidence  is  inadin!s»i- 
ble  to  vary  a  written  contract  is  inapplic«ble 
in  an  action  for  deceit  in  inducing  plaintiif  to 
enter  into  a  contract  by  fraud. — Do^  v.  H'V 
er  (Snp.)  672. 

i  6.    OplnJoa  evidenee. 

•Testimony  of  a  witness  having  knowledee 
that  there  is  a  stage  coach  line  on  a  certain 
street,  as  to  whether  there  is  any  other  sncl 
line  on  the  street.  Is  not  objectionable  as  a  cob- 
dusion.— Sturgis  y.  Fifth  Ave.  Coach  Co.  (SoM 
270. 

•In  an  action  by  architects  for  fees  for  mak- 
ing plans  for  a  building  at  a  specified  per  crot- 
of  its  cost,  a  statement  of  one  of  the  archite™ 
before  the  plans  were  drawn,  of  the  amoont  toe 


•Point  aauaotated.   Soe  ayllabas. 
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bnildinx  would  coat,  held  inadmissible. — ^Israels 
V.  Macbooald  (Sup.)  826. 

*In  an  action  by  architects  for  fees  for  mak- 
inir  plana  for  a  bnilding  at  a  specified  per  cent, 
of  its  cost,  evidence  of  experts  as  to  the  cost  of 
the  building  baaed  on  estimates  held  inadmis- 
sible.—Israels  ▼.  MacDonald  (Sup.)  826. 

'Certain  questions  held  improper  as  calling 
for  conclusions  of  the  witnesses. — Bums  v. 
Crow  (Sup.)  944. 

*In  an  action  by  a  servant  for  injuries  from 
an  insufficient  scaffold,  a  question  held  improp- 
er as  requiring  a  witness  to  draw  inferences 
from  conflicting  testimony. — Bums  v.  Crow 
(Sup.)  944. 

I   7.    W^el(ht  Mtd  snlBeleiiay. 

There  lieing  no  evidence  as  to  the  amount  need- 
ed to  make  good  omissions  in  the  performauce 
of  a  contract,  a  verdict  making  a  certain  deduc- 
tion cannot  be  upheld,  since  the  deduction  must 
have  been  a  mere  guess. — Conrad.v  v.  V.  Loewer's 
Gambrinus  Brewery  Co.  (Sup.)  94. 

•The  rule  as  to  the  conclusiveness  of  evidence 
of  a  party,  where  not  directly  contradicted,  stat- 
ed.— Siegmelster  v.  Lispenard  Realty  Co.  (Sup.) 
15S. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Discovery," 

I  1. 
Of  expert  witnesses,  see  "Criminal  Law,"  g  5; 

"Evidence,"  f  & 
Of    person    accused    of    crime,    see    "Criminal 

Law,"  i  4. 
Of  witnesses  in  general,  see  "Witnesses,"      2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal," 

8  5. 
Taking  exceptions  at  trial,  see  "Trial,"  8  2. 
To  argument  of  counsel  at  trial,  see  "Trial,"  $ 

3. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  f  2. 

EXCISE. 

Reffulation  of  traffic  in  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

EXECUTION. 

Se«  "Attachment" 

Bodv  execution  in  municipal  court,  see  "CJourts," 

i  6. 
Of   trust,  see  "Trusts."  i  4. 
Of  will,  see  "Wilte."  i  2. 


Xasnaa«e,  form,  mnd  veqnisites  of 
writ. 
Code   Civ.   Proc.    f   1376,  requiring  indorse- 
ment of  the  name  and  residence  of  the  person 
ifunxiug  exccntiOB  where  it  is  issued  by  personal 

•Poljtt  r-~-*-*-^ 
107N.T.8,r-76 


representatives  or  assignee  of  a  deceased  judg- 
ment creditor,  held  to  relate  only  to  issuance  of 
executions  after  death  of  judgment  creditors, 
and  not  to  prior  sections  dealing  with  other 
conditions.— Fish  v.  Hahn  (Sup.)  274. 

In  view  of  Code  Civ.  Proc.  i  756,  treating  of 
the  rights  of  assignees  in  i>ending  actions,  and 
section  1376,  relating  to  the  issue  of  execution 
by  a  judgment  creditor  or  his  assignee,  held  an 
execution  might  be  issued  in  the  name  of  the 
original  judgment  creditor,  though  the  judg- 
ment had  previously  been  assigned. — Fish  v. 
Hahn  (Sup.)  274. 

I   3.    Idea,   levy   or  extent,  and   enstody 
ot  property. 

Where  a  notice  of  appeal  and  undertaking 
were  not  served  until  after  the  stay  granted  by 
the  trial  justice  had  expired,  such  levy  would  be 
set  aside  only  on  payment  of  the  sherifTs  and 
keeper's  fees,  under  Code  Civ.  Proc.  {  1311. — 
Wall  St.  Eich.  Bldg.  Ass'n  v.  New  York  &  W. 
Consol.  Oil  Co.  (Sup.)  884. 

i  4.    Snpplememtary  ;pro«eedlmgs. 

'Facts  held  to  show  judgment  debtor  not  in 
contempt  for  failure  to  appear  for  examination. 
—Bernstein  v.  McCahlU  (Sup.)   161. 

•Where  a  snbstantial  dispute  arises  between 
judgment  creditors  and  a  third  party  in  a  pro- 
ceeding supplementary  to  execution  as  to  the 
ownership  of  funds  in  the  bands  of  the  third 
party  as  trustee,  the  funds  should  not  be  direct- 
ed to  be  paid  to  the  creditors,  but  they  should 
bring  action  through  a  receiver. — Ghersin  v. 
Thuor  (Sup.)  19.5 :  Blechner  v.  Same,  Id. :  Goald 
V.  Same,  Id.;  Cohen  v.  Same,  Id. 

Supplementary  proceedings  may  be  maintained 
against  a  judgment  debtor,  though  his  tme 
Christian  name  is  unknown ;  but  where  the  par- 
ties agree  on  the  true  name,  sul)sequent  proceed- 
ingH  will  l>e  taken  under  the  true  name.— Minsky 
V.  Stransky  (Sup.)  220. 

•A  judgment  debtor  heli  not  liable  for  con- 
tempt for  failure  to  appear  for  examination 
in  supplementary  proceedings  in  view  of  a  tel- 
ephone message  from  the  creditor's  attorney.— 
In  re  Seitz   (Sup.)   593. 

•Under  Code  Civ.  Proc.  $  2281,  failure  to 
appear  for  Examination  under  an  order  in  sup- 
plementary proceedings  held  a  contempt  author- 
izing a  fine. — In  re  Seitz  (Sup.)  593. 

•Under  Code  Civ.  Proc.  g  2281,  the  fact 
that  a  fine  for  contempt  in  failing  to  appear 
for  examination  in  supplementary  proceedings 
was  idcntic.ll  with  the  judgment  and  costs 
hrld  no  ground  for  reversal. — In  re  Seitz  (Sup.) 
503. 

Supplementary  proceedings  may  be  maintained 
against  a  judgment  debtor  on  a  judgment  against 
him  under  a  fictitious  Christian  name  where  his 
real  name  is  unknown. — J.  R.  Smith  &  Co.  ▼. 
Josephson  (City  Ct.)  221. 


EXECUTIVE  POWER. 

S2. 


See  "Constitutional  Law, 
8«e  ayllalNW. 
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EXECUTORS  AND  ADMINISTRATORS. 

See  "WIUb." 

Testamentary  troateet,  see  "TrtiBts." 
Testimray  as  to  transactions  with  decedents, 
see  "Witnesses,"  {  1. 

I   1.   Administration  la  geaeraL 

Where  a  savings  bank  depositor  disappeared, 
the  conrt,  after  a  sufficient  timej  could  find 
that  he  was  dead,  and  grant  administration. — 
Marks  t.  Emigrant  Industrial  SaT.  Bank  (Sap.) 

'Payment  to  an  administrator  of  an  absentee 
who.  is  not  in  fact  dead  is  no  defense  as  against 
him  or  his  legal  representatives. — Marks  v.  Emi- 
grant Industrial  Sav.  Bank  (Sup.)  491. 

'Letters  of  administration  do  not  establish, 
even  prima  facie,  the  fact  of  the  death  of  the 
alleged  decedent. — Marks  t.  Emigrant  Industrial 
Sav.  Bank  (Sup.)  491. 


qnAllfloatloa,      and 


{   S.    Appointment, 
tenure. 

A  wife  apitointed  executrix  in  her  husband's 
will  held  entitled  to  act  as  such,  notwithstand- 
ing her  interest  as  beneficiary.— Brown  v.  Brown 
(Sup.)  864. 

Code  Civ.  Froc.  {  2686,  anbd.  1,  authorizing 
revocation  of  letters,  refers  to  section  2661, 
forbidding  letters  to  be  issued  to  certain  persons. 
—In  re  Campbell's  Estate  (Sur.)  591. 

*Where  surrogate  by  consent  Issued  letters 
to  a  creditor,  who  qualified,  they  will  not  be 
revoked  for  erroneous  statements  as  to  dece- 
dent's age  and  amount  of  estate;  it  not  being 
a  false  suggestion  of  a  material  fact  within 
Code  Civ.  Proc  S  2685,  snbd.  4.— In  re  Camp- 
bell's Estate  (Snr.)  591. 

Where  an  executor  appointed  in  a  will  should 
not  have  the  management  of  the  estate,  the 
court  should  appoint  an  administrator  with  will 
annexed  pursuant  to  Code  Civ.  Proc.  $  2643.— 
In  re  Maccaffil  (Sur.)  1115. 

The  word,  "intestacy,"  In  Code  Civ.  Proc.  { 
2660,  when  considered,  in  connection  with  section 
2662,  held  to  refer  to  the  person,  and  not  to 
speciJSc  property. — In  re  Maccaffil  (Sur.)  1115. 

The  court,  in  appointing  one  to  administer 
the  estate  of  a  testatrix,  should  lean  towards 
upholding  her  selection  rather  than  the  appoint- 
ment of  one  whom  she  did  not  select— in  re 
Maccaffil  (Sur.)  1115. 

*OnIy  one  person  should  be  appointed  to  ad- 
minister the  estate  of  a  decedent,  and,  where  a 
will  appoints  an  executor,  he,  if  competent, 
should  administer  the  estate.— In  re  Maccaffil 
(Snr.V  1115. 

{   8>    OoUeotlon  and  management  of  es- 
tate. 

Where  the  will  of  a  partner  fixed  the  price 
which  his  surviving  partners  should  pay  for 
the  good  will,  the  remaindermen  held  not  en- 
titled to  complain  of  a  sale  by  the  executors 
on  the  terms  prescribed. — Brown  v.  Brown 
(Sup.)  864. 


A  testator  specifically  devising  real  estate  os- 
ly,  leaving  personalty  undisposed  of,  who  s?- 
points  an  executorj  shows  an  intention  that  cV 
executor  shall  administer  the  personalty ;  otii«r- 
wise  he  would  have  nothing  to  do.— In  re  Mi.- 
caffil  (Sur.)  1115. 

A  will  construed,  and  held  to  show  an  intr*- 
tion  that  the  executor  appointed  therein  shomni 
administer  the  personal  estate  left  undisposed  sf 
by  the  wiU.— In  re  Maccaffil  (Sur.)  1115. 

I  4.     Allowanee  and  payment  of  elaimi. 

Where  executors  were  trustees  under  a  wi.l 
with  power  to  sell  to  pay  debts,  they  were  tn»- 
tees  of  the  creditors,  and  limitations  did  op: 
run  until  the  sale  of  the  real  estate.— In  rv 
Prince's  Estate  (Sur.)  296. 

Where  creditors  of  an  estate  were  told  by  u: 
executor  that  their  claims  would  be  paid  -abns 
the  real  estate  was  sold,  the  executor  corM 
not  interpose  the  bar  of  limitations  to  su^i 
claims  after  the  sale  of  the  real  estate.— In  r,- 
Prince's  Estate  (Sur.)  296. 

On  presentation  of  a  claim  against  decedeni'« 
estate,  where  the  personal  representatives  <'■• 
not  offer  to  defer  it  or  dispute  it,  it  a«iuir« 
the  character  of  a  liquidated  debt— In  re 
Prince's  Estate  (Sur.)  296. 

*On  proceedings  for  the  settlement  of  an  ex- 
ecutor's account,  an  admission  by  him  in  oivec 
court  that  he  takes  no  issue  with  any  creditor 
as  to  the  amount  due  on  his  claim,  of  the  uof 
when  it  accrued,  binds  the  estate.— In  n 
Prince's  Estate  (Snr.)  296. 

{   6.    IMstrlbntlon  of  estate. 

The  executor  appointed  in  a  will,  disposing  c f 
real  estate  only,  leaving  the  personalty  nndiv 
posed  of,  has  the  right  to  administer  the  pe^ 
sonalty  by  paying  the  debts  and  distributing  the 
balance  among  the  next  of  kin  entitled  to  i: 
by  law.— In  re  Maccaffil  (Sur.)  1115. 

{   6.    Aooonntlng  and  ■ettlenaent. 

*An  executor  held  ordinarily  confined  to  ch^ 
comi>ensation  prescribed  by  statute. — In  re  Froe- 
licb's  Estate  (Sup.)  17a 

An  agreement  by  benefidaries  under  a  will 
that  the  executor  should  have  additional  com- 
pensation for  services  rendered  in  continuing 
testator's  business  and  working  therein  is  void- 
able for  unfairness  or  inequitableneas. — In  n 
Popp  (Sup.)  277;  In  re  Kempfs  Will,  Id. 

Consent  in  open  court  ot  certain  legatees  to 
extra  compensation  awarded  to  the  executor 
held  not  a  consent  that  the  whole  of  such  extra 
compensation  be  cliarged  against  them. — In  i« 
Popp  (Sup.)  277;  In  re  Kempfs  WUl,  Id. 

*An  executor  held  not  entitled,  under  Cci( 
Civ.  Proc.  g  2730,  to  compensation  from  the 
estate  for  extra  services  rendered  in  continninii 
testator's  business  and  working  therein.— In  re 
Popp  (Sup.)  277 ;   In  re  Kempfs  Will,  Id. 

Surety  on  bond  of  temporary  administrator 
who  replaced  a  former  surety  held  entitled  in  t 
proceeding  to  charge  the  administrator  witii  a' 


*Folnt  annotated.   See  ■yllalnis. 
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devastaTit  to  show  that  the  devastavit  occurred 
before  he  became  surety.— In  re  Grant  (Sup.) 
375. 

I   7.  Foreign  and  aneillarj  *diiilnlstr»- 
tlon. 

Administration  for  the  preservation  of  an 
abandoned  estate  in  New  Jersey.,  there  being  no 
property  of  decedent  in  that  state  and  no  find- 
ing that  the  alleged  decedent  was  In  fact  dead, 
did  not  entitle  the  administrator  so  appointed 
to  receive  deposits  in  a  bank  located  in  New 
York  in  the  name  of  such  alleged  decedent.— 
Marks  v.  Emigrant  Industrial  Sav.  Bank  (Sup.) 
491. 

EXEMPLARY  DAMAGES. 

In  action  for  hijuries  to  third  person  by  act  of 

servant,  see  "Master  and  Servant,"  §  9. 

In  action  for  malicious  prosecution,  see  "Ma- 
licious Ftosecution,"  i  2. 

EXEMPLIFICATIONS. 

As  evidence,  see  "Bvidence,"  S  4.  ' 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Bvidence,"  f  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  &■ 

EXPLOSIVES. 

'Contractor  held  not  liable  for  injury  to  a 
stone  wall  in  a  street  due  to  blasting  necessary 
in  grading  the  street,  where  no  negligence  was 
shown. — Wynne  t.  Bailey  (Sup.)  545. 

FACTORS. 

See  "Brokers";    "Principal  and  Agent" 

•A  contract  for  the  creation  of  an  agency  for 
the  sale  of  plaintiff's  musical  instrument  and 
music  held  to  constitute  a  sale  on  credit  and  not 
to  create  a  fiduciary  relation  between  the  par- 
ties.— Conn  V.  Chambers  (Sup.)  976. 

*A  contract  for  the  sale  of  musical  merchan- 
dise to  defendant  on  credit  held  not  changed  to 
a  fiduciary  contract  by  an  instrument  by  which 
defendant  acknowledged  bis  indebtedness  to 
plaintiff  and  agreed  to  pay  the  same  in  install- 
ments, etc. — Conn  v.  Chambers  (Sup.)  976. 

*A  consignor  of  lumber  held  entitled  to  sue 
for  its  conversion  without  proving  a  demand 
for  redelivery  and  a  refusal  thereof.— Acme 
T^umber  Co.  v.  Montgomery  (Sup.)  1074. 

In  an  action  for  the  conversion  of  consigned 
lumber,  evidence  held  sufficient  to  show  the  time 
of  the  conversion  and  the  value  of  the  lumber  at 
that  time. — Acme  Lumber  Co.  t.  Montgomery 
(Sup.)  1074. 

FALSE  IMPRISONMENT. 

See  "Malicioiis  Froseeution." 


FALSE.  PRETENSES. 

▲  representation  to  an  agent  of  a  eomomtion 
to  obtain  money  from  the  corporation  is  a  rep- 
resentation to  the  corporation,  within  Pen.  Code, 
I  528,  punishing  one  who  with  intent  to  deprive 
the  owner  of  his  proj^rty  obtains  by  aid  of 
fraudulent  representations  any  money,  etc.— 
People  V.  Eaton  (Sup.)  848. 

*One  held  guilty  of  larceny  in  obtaining  mon- 
ey by  fraudulent  representations,  under  Pen. 
Code,  i  628.— People  v.  Eaton  (Sup.)  849. 

•An  indictment  under  Pen.  Code,  f  528,  defin- 
ing larceny,  need  not  allege  the  means  by  which 
defendants  carried  out  their  fraudulent  con- 
spiracy to  obtain  the  money  of  another,  or  that 
the  latter  or  its  employes  relied  on  the  false 
representations.— People   v.   liaton   (Sup.)   849. 

FALSE  SWEARING. 

See  Terjnry." 

FEDERAL  COURTS. 

See  "Courts,"  |  T. 

FEES. 

Counsel  fees  as  element  of  damages  In  actio 

on  injunction  bond,  see  "Injunction,"  {  6. 
Of  attorney,  see  "Attorney  and  Client,"  {  S. 


FEE  SIMPLE. 


See  "Estate*." 


FELLOW  SERVANTS. 

See  "Master  and  Servant,"  }  8. 

FILING. 

Certificates  of  nomination,  see  "Elections,"  i  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal,"  t  3. 

FINDINGS. 

On  reference,  see  "Reference,"  (  2. 
Keview  on  appeal,  see  "Appeal, '  §  11. 
Setting  aside,  see  "New  Trial,"  {  1. 

FINES. 

For  contempt,  see  "Contempt,"  (  2. 

For  disobediehce   to   orders    in  supplementary 

ptiooeedings,  see  "ExecntioA,"  8  4. 
Jurisdiction  to  impose,  see  "Criminal  Law."  |  2. 


<P«lmt  aiutotated.    See  srUabaa. 
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RRES. 


On  leased  premiees  as  affecting  tenant's  liability 
for  ruit,  see  "I«ndlord  and  Tenant,"  i  & 


See  "Game." 


FISH. 


FIXTURES. 


Right  of  pnrchaser  from  trustee  in  bankniptcy 
to  remore,  see  "Bankruptcy,"  §  1. 

*The  rule  as  to  when  a  fixture  is  to  become 
part  of  the  realty  stated.— Jacob  t.  Kellogg 
(Sup.)  713. 

'Certain  fixtures  hdd  to  haye  become  a  part 
of  the  realty.— Jacob  v.  Kellogg  (Sup.)  718. 

*There  is  a  presumption  that,  when  articles 
are  trade  fixtures,  tn««  is  an  intention  on 
the  part  of  the  landlord  and  tenant  that  the 
attaoiment  to  the  realty  shall  not  be  perma- 
nent—Jacob V.  Kellogg  (Sup.)  713. 

FOOD. 

Adulteration  as  a  public  offense,  see  "Adaltera- 
tion." 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  I  3. 

Of   mortgage,    see   "Chattel   Mortgages,"   {   3; 

"Mortgages,"  i  4. 
Of  receiver's  certificates,  see  "Receiyers,"  {  1. 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  Administrators,"  t  7. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  |  8. 

Jurisdiction   of   municipal  court   of  action   by 

nonresident   against  foreign  corporation,  see 

"Courts,"  S  3. 
Restraining    use    of   trade-name,    see    "Trade- 

Maiks  and  Trade-Names,"  §  2. 

FOREIGN  COURTS. 

See  "Courts."  i  8. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  S  10. 

FORFEITURES. 

Conflicting  jurisdiction  of  United  States  courts 
and  state  courts  of  proceedings  to  forfeit  cor- 
porate charter,  see     Courts,"  §  8. 

Of  franchise,  see  "Corporations,"  |  7. 

Of  wages  by  employe,  see  "Master  and  Ser- 
vant," 8  Z 


FORMER  ADJUDICATION. 

See  "Judgment,"  S|  8,  9. 

FORMS  OF  ACTION. 

See  "Replevin";  "Trespasa,"  J  2;  "TJtoTcr  and 
Conversion." 

FORGERY. 

The  nature  of  false  entries  in  corporate  boot\ 
constituting  forgery,  under  Pen.  Code,  {  513, 
defined.— People  v.  Hegeman  (Sup.)  261. 

'Certain  facts  lieU  not  to  prove  an  intent  to 
defraud  essential  to  constitute  forgery,  under 
Pen.  Code,  {  515,  when  considered  in  connec- 
tion with  sections  718,  721.— People  v.  Hegeman 
(Sup.)  261. 

•Under  Pen.  Code,  I  515,  to  constitute  for- 
gery by  making  false  entries  in  books  of  ac- 
count, the  two  essentials  are  the  making  of  Xbt 
false  entries  and  the  intent  in  so  doing  to  de- 
fraud.— People  V.  Hegeman  (Sup.)  21tl. 

To  constitute  forgery,  under  Pen.  Code.  {  51^^ 
it  must  appear  affirmatively  that  the  intent  t» 
defraud  existed. — People  v.  Hegeman  (Sup.)  261. 

FRANCHISES. 

Forfeiture,  see  "Corporations,"  i  7. 

*A  corporation  owning  public  franchises  ow«« 
primarily  a  duty  to  the  state,  and  the  transfer 
of  its  public  franchises  without  the  consent  of 
the  state  is  against  public  policy.— People  v. 
New  Xork  City  Ry.  Co.  (Sup.)  247. 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Convey- 
ances." 

Parol  evidence  to  impeach  contract,  see  "Evi- 
dence," $  5. 

Restraining  introduction  of  evidence  obtained 
by  fraud  in  law  action,  see  "Injunction,"  {  2. 

In  particular  cl<u»e»  of  conve$foncea,  oontracU. 

trantactiont,  or  proceeding*. 
See  "Chattel  Mortgages,"  $  2. 
Sale  of  corporate  stock,  see  "Corporations,"  {  2. 

i   1.    Deeeptlon  eonatltntiiiK  fkavd,   mMA 
liMblUty  therefor. 

•Where  plaintiff's  agent  falsely  represented  ts 
defendants  that  a  written  contract  conformed 
to  their  oi'al  agreement,  defendants  owed  no  datj 
to  plaintiff  to  read  the  contract  in  order  to  dis- 
cover the  falsity  thereof,  but  were  entitled  t« 
rely  on  the  representations  as  true. — Klectiical 
Audit  &  Rebate  (X  r.  Gieenberg  (Sup.)  UO. 


FRAUDS,  STATUTE  OF. 


{  1. 


Promises  to  answer  for   deVt,  de- 
fault, or  adsearrlaKe  of  aaotker. 

*An  owner's  promise  to  a  subcontractor  krli 
an  original  undertaldnf  and  not  a  pruause  t* 


•Paljtt  annotated.   See  syllalraa. 
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answer  for  the  debt  of  another,  void  within  the 
statate  «^  frauds.— Sinkovitz  v.  Applebaum  (Sup.) 
122. 

•Guaranty  of  indorsers  of  pajment  of  ao- 
connt  held  not  a  promise  to  answer  for  the 
debt  of  another  within  the  statute  of  frauds.— 
Jefferson  Bank  v.  Starr  (Sup.)  6S2. 

•Promises  in  form  collateral  are  in  reality 
original  when  founded  on  an  independent  con- 
sideration and  when  the  promisor  receives  the 
benefit.— Jefferson  Bank  v.  Starr  (Sup.)  582. 

8   2.    B««nlsltes  mad  soffloienoy  ot  -wxit- 
Inc. 

•Under  the  express  provisions  of  Laws  1896, 
p.  ^2,  c.  647,  §  207,  an  agent,  in  order  to  ex- 
ecute a  lease  for  more  than  a  year,  must  have 
nrritten  authority  from  his  principal. — Finkel- 
stein  v.  Fabyik  (Sup.)  67. 

•Vendee  in  contract  for  sale  of  land  cannot 
raise  question  that  written  contract  is  insuffi- 
cient under  the  statute  of  frauds  (Real  Prop- 
erty Act,  Laws  1896,  p.  602,  c.  547,  i  224).— 
Quinto  V.  Alexander  (Sup.)  422. 

i    3.   FleAdlns,  wvidena*,  trial,   and  re- 
view. 

•The  statute  of  frauds  is  a  defense,  and  must 
"be  pleaded. — Weisinger  v.  Brownstein  (Sup.) 
«44. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  i  1. 

S    !•    Semedlea  of  creditors  and  pnrelias- 
en. 

•In  an  action  against  a  sheriff  for  levying  up- 
on a  picture  belonging  to  plaintiff  but  in  pos- 
session of  the  execution  debtor,  the  question 
whether  the  picture  had  been  sold  by  the  debtor 
to  plaintiff  in  good  faith  and  not  to  defraud 
creditors  held,  under  the  evidence,  a  question  for 
the  Jury.— Tuttle  v.  Hayes  (Sup.)  22. 

•Where  a  picture  is  sold  but  possession  re- 
strained, and  there  is  no  evidence  of  transfer 
of  title,  the  transfer  will  be  presumed  fraudu- 
lent as  against  vendor's  creditors,  under  ex- 
press provisions  of  Personal  Property  Law, 
Tjiws  1897,  p.  511,  c.  417.  f  25.— Tnttle  v. 
Hayes  (Snp.)  22. 

•Complaint  in  action  to  set  aside  conveyance 
as  in  fraud  of  creditors  held  to  sufficiently  al- 
leKe  insolvency  of  grantor.— Holland  t.  Grote 
<Sup.)  667. 

GAME. 

In  a  prosecution  for  unlawfully  possessing 
qnail,  grouse,  and  plover  under  Forest,  Fish, 
and  Game  Ikw,  Laws  1000,  p.  22,  c.  20,  as 
amended^  the  fact  that  part  of  the  game  was 
imported  held  no  defense. — People  v.  Martin 
(Sup.)  1076. 

Under  Forest,  Fish,  and  Game  law.  Laws 
1900,  p.  22,  c.  20,  art.  2:  section  22,  as  amend- 
ed by  Laws  1904,  p.  1401,  c.  578;  section  2R, 
as  amended  by  Laws  1902,  p.  879,  c.  317 ;  sec- 
tion 28,  as  amended  by  Laws  1902,  p.  880,  c. 


317 :  section  30,  as  amended  by  Laws  1904,  p. 
1413,  c.  688 ;  and  section  39,  Laws  1900,  p.  W, 
c.  20,  a  verdict  held  properly  directed  for  plain- 
tiff in  an  action  by  the  people  for  the  statutory 
penalty  for  unlawfully  possessing  quail,  grouse. 
and  plover. — People  v.  Martin  (Sup.)  1OT6. 

Intent  to  return  game  to  a  wholesale  dealer 
to  be  kept  under  bond  daring  the  close  season 
held  no  defense  to  an  action  for  the  statutory 
penalty  for  unlawful  possession  of  birds  in  view 
of  Forest,  Fish,  and  Game  Law,  Laws  1902, 
p.  487,  c.  194,  i  141.— People  v.  Martin  (Sup.) 
1076. 

GARNISHMENT. 

See  "Attachment";  "Ezecution.'* 

GAS. 

Delegation  of  legislative  power  to  commission 
ot  gas  and  electricity,  see  "Constitutional 
Law,"  «  2. 

Laws  creating  gas  and  electricity  commissio 
as  denying  due  process  of  law,  see  "Constitu- 
tional Law,"  i  5. 

Laws  creating  gas  and  electricity  commissio 
as  denying  equal  protection  of  law,  see  "Con- 
stitutional Law,"  {  4. 

The  court,  in  determining  whether  the  rates 
for  gas  and  electricity  furnished  by  a  public 
service  corporation,  as  fixed  by  the  commission 
of  gas  and  electricity  created  by  Laws  1905,  p. 
2092,  c.  737,  are  reasonable,  must  presume  in 
favor  of  the  validity  of  the  order  of  the  com- 
mission.— Trustees  of  Village  of  Saratoga  Springs 
V.  Saratoga  Cras,  Electric  Light  &  Power  Co. 
(Sup.)  841. 

The  rates  established  by  the  commission  of 
gas  and  electricity  created  by  Laws  1905,  p, 
2092,  c.  737,  for  gas  and  electricity  furnished 
by  a  public  service  corporation  held  not,  under 
the  facts,  unreasonable.— Trustees  of  Village  of 
Saratoga  Springs  v.  Saratoga  Gas,  Electric 
Light  &  Power  Co.  (Sup.)  341. 

A  public  service  corporation  furnishing  gas 
and  electricity  held  entitled  only  to  a  fair  re- 
turn on  the  actual  value  of  its  property  after 
paying  reasonable  charges  against  the  same. — 
Trustees  of  Village  of  Saratoga  Springs  v.  Sar- 
atoga. Gas,  Electric  Light  &  Power  Co.  (Sup.) 
34L 

GIFTS. 

Charitable  gifts,  see  "CihariUes." 

From    husband    to    wife,    see    "Husband    and 

Wife,"  8  1. 
Transfer  taxes,  see  "Taxation,"  {  2. 

i   1.    Inter  vivos. 

•To  constitute  a  valid  gift  inter  vivos  there 
must  be  an  intent  to  give,  with  a  delivery,  and 
an  acceptance  on  the  part  of  the  donee. — 
Schneider  v.  Schneider  (Sup.)  792. 

•In  an  action  to  recover  a  bank  deposit,  the 
burden  kdd  on  defendant  to  establish  a  com- 
pleted gift  in  pnesenti  of  one-half  of  the  deposit 
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•a  alleKed  in  defendant's  eonntereUtim.— Schnei- 
der T.  Schneider  CSup.)  792. 

A  voluntary  transfer  of  a  portion  of  a  lega- 
tee's interest  In  an  estate,  if  fairly  made,  is  as 
Fully  protected  as  a  transfer  for  full  considera- 
tion.—Anderson  T.  Fry  (Sap.)  916. 

GOOD  FAITH. 

Of  purchaser,  see  "BUls  and  Notes,"  {  2. 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GREATER  NEW  YORK  CHARTER. 

See  "Statutes,"  {  1. 

GUARANTY. 

See  "Principal  and  Surety." 
On  sale  of  goods,  see  "Sales,"  {  S. 
Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i  1. 

S   1.    OoBstnetloa  and  operstlOK. 

*In  construing  a  guaranty,  if  the  construc- 
tion is  ambiguous,  it  is  to  be  construed  against 
the  guarantor.— Murphy  v.  Hart  (Sup.)  452. 

*Where  defendant  guaranteed  that  H.  would 
be  ready  and  willing  to  carry  out  a  contract  it 
was  equivalent  to  a  guaranty  that  he  would 
perform.— Murphy  v.  Hart  (Sup.)  462. 

•Parties  to  a  contract  of  guaranty  can  specify 
particularly  the  thing  guaranteed,  and  when 
they  have  done  this  courts  have  no  right  to  say 
that  something  else  amounted  to  the  same  thing, 
and  that  what  was  done  did  not  injure  the  guar- 
antor, and  thereby  make  a  new  contract  on 
which  to  hold  him  liable. — Guardian  Trust  Co. 
V.  Peabody  (Sup.)  515;  Bull  v.  Guardian  Trust 
Co.  of  New  York  (Sup.)  522. 

*While  the  contract  of  a  guarantor  should  be 
fairly  construed  according  to  the  reasonable 
rules  for .  the  interpretation  of  contracts,  yet 
when  the  subject  of  the  contract  is  finally  as- 
certained he  has  the  right  to  a  strict  construc- 
tion.—Guardian  Trust  Co.  V.  Peabody  (Sup.) 
515;  Bull  V.  Guardian  Trust  Co.  of  New  York 
(Sup.)  522. 

Individuals  guaranteeing  the  payment  of  notes 
for  loans  to  a  corporation  held  relieved  from 
liability  because  of  the  failure  of  the  creditor 
to  comply  with  the  terms  of  the  agreement  as 
to  the  character  and  form  of  the  notes  taken. — 
Guardian  Trust  Co.  v.  Peabody  ^up.)  515; 
Bull  T.  Guardian  Trust  Co.  of  New  York  (Sup.) 
522. 

*The  rule  as  to  construction  of  a  guaranty 
stated.— Marcus  t.  Liebovitz  (Sup.)  597. 


i  S.    Dlaoluuse  «f  (wumiitor. 

*Where  defendanta  guaranteed  an  aeeount  to 
the  extent  of  $500,  requiring  notice  of  default. 
creditor  was  not  entitled  to  withhold  notice  Tic- 
til  the  indebtedness  reached  $500. — Trenton  Ins 
0>.  V.  Tassi  (Sup.)  580. 

•Guarantor  held  discharged  t>y  a  deviatioo 
to  which  he  does  not  assent,  whether  be  is  bans- 
ed  or  not— Trenton  Iron  Co.  v.  Tassi  (Sap.)  580. 

•Facts  held  not  to  constitute  a  variance  of  tte 
terms  of  the  guaranty  so  as  to  release  a  8nre:T 
company.— Gansevoort  Bank  v.  Ehnpire  Suxt 
Surety  Co.  (Sup.)  998. 

i  8.    Keaiedles  of  oreditors. 

•Complaint  held  to  state  a  cause  of  action  oo 
a  guaranty  of  performance  of  a  contract  to 
purchase  real  estate.— Murphy  v.  Hart  (Sop.t 
452. 

*In  an  action  on  a  guaranty,  evidence  con- 
sidered, and  held  insufficient  to  show  a  bread) 
of  condition  in  such  guaranty. — Marcus  v.  Li^- 
bovita  (Sup.)  507. 

GUARDIAN  AND  WARD. 

I   1.    Appointment,      analifiotatloa,     aad 
tenure  of  jrosraian. 

Under  Domestic  Relations  Law,  Laws  1S8& 
p.  223,  c.  272,  I  61,  a  guardian  for  child  cannot 
be  appointed  on  ue  father's  petition  witboot 
notice  to  the  mother. — In  re  Drowne's  Estate 
(Sur.)  1028. 

HABEAS  CORPUS. 

I   1.    Hatnre  and  sroands  of  remedy. 

•A  writ  of  habeas  corpus  is  a  common-liv 
writ,  existing  independent  of  statute.— People 
V.  Kuhne  (Sup.)  1020. 

f   2.    Jurisdiction,   prooeedlass,   and  tc- 
Uef. 

•Under  Code  Civ.  Proc.  S  2020.  a  special  o^ 
der  of  court  is  not  required  for  the  issuance  of 
a  writ  of  habeas  corpus. — People  v.  Ktihue 
(Sup.)  1020. 

•That  a  writ  of  Itabeas  corpus  was  not  sealed. 
as  provided  by  Code  Civ.  Proc  I  1992.  ht'i 
not  to  render  the  writ  void  or  voidable. — Peopit 
V.  Kuhne  (Sup.)  1020. 

Failure  of  a  petition  for  habeas  coipos  .t» 
contain  all  the  matters  n>ecified  in  Code  Cir. 
Proc  i  2019  held  waived  by  respondent's  ap- 
pearance and  the  filing  of  a  return  instead  o(  a 
motion  to  quash.— People  v.  Kuhne  (Sup.)  I(fi0. 

Alteration  of  the  name  intended  for  that  of 
relator  in  a  writ  of  habeas  corpus  after  the  writ 
r-as  signed  held  not  to  invalidate  It. — People  t. 
Kuhne  (Sup.)  1020. 

Respondent  having  finally  obeyed  a  writ  of 
hal)eas  corpus  without  tender  of  fees  or  relator'* 
entering  into  an  undertaking,  as  required  hj 
Code  Civ.  Proc  f  2000,  reapondeot  could  not 
object  that  the  writ  was  void  l>ecanse  no  fen 
or  undertaking  were  tendered. — People  y.  Kuhne 
(Sup.)  1020. 
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The  reqalrements  of  tender  of  fees  to  respond- 
pnt  and  an  undertaking,  prescribed  by  Code  Civ. 
Proc.  I  2000,  for  a  writ  of  habeas  oorpua,  be- 
ing for  the  respondent's  benefit,  may  be  waived. 
—People  T.  Kuhne  (Sup.)  1020. 

'Disobedience  to  a  writ  of  habeas  corpus,  is- 
sued by  a  jostioe  of  the  Supreme  Court  in  cham- 
bers, returnable  in  chambers,  may  be  punished 
as  a  criminal  contempt  to  the  same  extent  as 
if  issued  at  Special  Term. — People  v.  Kuhne 
(Sup.)  1020. 

•Code  CiT.  Proc.  {  2028  held  not  to  preclude 
the  court  from  punishing  a  respondent  for  con- 
tempt in  disobedience  to  a  writ  of  habeas  cor- 
pus.— People  V.  Kuhne  (Sup.)  1020. 

•Code  Civ.  Proc.  |  2028,  providing  for  punish- 
ment of  disobedience  to  a  writ  of  habeas  corpus, 
heid  to  relate  to  a  case  where  respondent  failed 
to  make  any  return,  and  not  where  the  disobe- 
dience related  to  the  method  and  manner  of  the 
return.— People  v.  Kuhne  (Sup.)  1020. 

•Where  relator  obtained  a  writ  of  habeas  cor- 
pus in  order  to  prevent  his  being  photographed 
and  measured  at  the  instance  of  a  police  depart- 
ment while  out  on  bail,  and  respondent,  in 
charge  at  police  headquarters,  delayed  return  to 
the  writ  until  after  such  identifying  proceedings 
had  been  completed,  he  was  punishable  as  for  a 
civil  contempt,  under  Code  Civ.  Proc  }  14, 
subd.  &— People  v.  Kuhne  (Sup.)  1020. 

•rnder  Code  Civ.  Proc.  (S  2001,  2006.  2027, 
where  a  writ  of  habeas  corous  was  returnable 
forthwith,  it  was  no  excuse  for  respondent's  de- 
lay, to  afford  an  opportunity  to  photograph  and 
measure  the  prisoner,  that  he  was  produced 
within  24  hours.— People  v.  Kuhne  (Sup.)  1020. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal,"  (  11. 

HEALTH. 

Adulteration  as  a  public  offense,  see  "Adultera- 
tion." 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  {  8. 

HIGHWAYS. 

See  "Municipal  Corporations,"  f $  4,  S. 
Accidents  at  railroad  crossings^  see  "Railroads," 

S3. 
Construction  of  statute  authorising  change  of 

grade  of  highways,  see  "Statutes,"  f  2. 
Mandamus  to  compel  removal  of  obstructions 

from,  see  "Mandamus,"  §  2. 

f    1.    BesnlatloB  ftad  vse  for  travel. 

•Telephone  poles  alone  the  side  of  a  hlgb- 
wav  heti  not  an  obstruction  constituting  a  nui- 
sance per  se.— Scofield  v.  Town  of  Poughkeep- 
si«  (Sup.)  707. 


•Hii^way  commissioners  Mi  required  to  use 
merely  reasonable  care  to  prevent  obstruction.- 
Soofield  T.  Town  of  Poughkeepsie  (Sup.)  767. 

•An  injury  resulting  from  a  collision  with 
telephone  poles  at  the  side  of  a  highway  held 
not  proximately  caused  by  the  negligence  of  the 
highway  commissioners. — Scofield  v.  Town  of 
Poughkeepsie  (Sup.)  767. 


HOLIDAYS. 


See  "Sunday:" 


HOMICIDE. 

Expert  testimony,  see  "Criminal  Law,"  |  5. 

i   1.    Evidenoe. 

•In  a  homicide  case,  evidence  as  to  accused's 
possession  of  certain  instruments  after  the  al- 
leged offense  held  admissible.— People  t.  Weick 
(Sup.)  e6& 

HUSBAND  AND  WIFE. 

See  "Divorce";    "Marriage." 

Revocation  of  husband's  will  by  marriage  and 
birth  of  issue,  see  "Wills,"  f  2. 

Rl^ht  of  husband  of  testatrix  to  invoke  law 
limiting  charitable  bequests  and  devises,  see 
"Will?'  !  1. 

Right  to  foreclose  mortgage  executed  by  husband 
as  against  wife,  see  "Chattel  Mortgages,"  {  3. 

Specific  performance  of  contract  by,  see  "Spe- 
cific Performance,"  {  1. 

f  1.  OoBYeyanees,  oontraets,  and  otber 
transaetlons  betvreen  bnsband 
and  irlf  e. 

•Opening  a  bank  account  in  the  joint  names 
of  husband  and  wife  with  direction  to  pay  to 
either  or  the  survivor  did  not  establish  a  valid 
gift  by  the  husband  to  the  wife.— Schneider  v. 
Schneider  (Sup.)  7SJ2. 

•Evidence  held  insuflScient  to  show  a  relin- 
quishment of  control  of  a  bank  deposit  by  a 
husband  snfBcient  to  constitute  a  gift  inter 
vivos  by  the  husband  to  the  wife  of  one-half 
of  the  deposit.— Schneider  v.  Schneider  (Sup.) 
792. 


f   2. 


and    separate    malnte- 


Separatioa 
nanoe. 

•A  separation  agreement,  made  without  the 
intervention  of  a  trustee,  while  the  husband 
and  wife  are  living  together,  and  providing  that 
they  shall  thereafter  live  apart,  held  void.— 
Sunderlin  v.  Sunderlin  (Sup.)  979. 

In  an  action  by  a  wife  for  a  separation,  an 
order  requiring  plaintiff  to  receive  defendant's 
offer  to  provide  a  suitable  home  for  her  held 
unauthorLied. — Mossa  v.  Mossa  (Sup.)  1046. 

HYPOTHETICAL  QUESTIONS. 

See  "Criminal  Law."  f  5. 
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IMPEACHMENT. 

Of  wItneM,  see  "WitsiesBeB,"  {  3. 

IMPLIED  CONTRACTS. 

See  "Money  Lent";  "Money  Received"; 
and  Labor." 


"Work 


IMPRISONMENT. 

See  "Arrest" 

Habeas  corpna,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improTOuents,  see  "Municipal  Corpora- 
tions," I  2. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  (  2. 

INCOME 

Of  trust  created  by  wUl,  see  "Wills,"  i  8. 

INCUMBRANCES. 

On  land  sold,  see  "Vendor  and  Purchaser,"  {  1. 

INDEMNITY. 

See  "Guaranty";    "Principal  and  Surety." 
In  action  on  lost  note,  see  "Lost  Instruments." 

INDICTMENT  AND  INFORMATION. 

For  particular  offeniet. 
See  "False  Pretenses";    "Forgery." 

I    1.    Motion  to   anasli   or   dismiss,    and 
demurrer. 

*The  court  has  power  to  entertain  a  motion 
to  quash  an  indictment  for  the  insufficiency  of 
the  evidence  before  the  grand  jury,  and  to 
grant  it  in  a  proper  case.— People  t.  Hegeman 
(Sup.)  261. 

Bvidence  before  the  grand  jury,  on  which 
it  found  indictments  for  perjury,  heid  not  so 
insufficient  as  to  require  that  the  indictments 
be  quashed,  on  motion. — People  t.  Hegeman 
(Sup.)  261. 

INDORSEMENT. 

Of  bill  of  ezhange  or  promissory  note,  see  "Bills 
and  Notes,"  i  2. 

INFANTS. 

See  "Guardian  and  Ward." 
Injuries   to   minor   employ^,   see   "Master   and 
Servant,"  U  7.  8. 


INFERIOR  COURTS. 


See  "Courts."  H  3-6. 


INFORMATION. 


Criminal  accusation,  see 
formation." 


'Indictment  and  Is- 


INFRINGEMENT. 


Of  trade-mark. 
Names,"  i  2. 


see  "Trade-Marks  and  Trade- 


INHERITANCE  TAX. 

See  "Taxation,"  |  2. 

INJUNCTION. 

Relief  against  particular  act*  or  proceeiingt. 
Infringement  of  trade-mark,  see  "Trade- Marks 

and  Trade-Names,"  S  2. 
Playing  baseball  on  Sunday,  see  "Sunday." 
Use  of  name  of  partnership,  see  "Partnership." 

I  s. 

Use    of    trade-name,    see    "Trade-Matks    and 
Trade-Names,"  f  1. 

{    I.    Katnro  and  grounds  In  (om^roL 

•Mere  apprehension  of  injury  by  future 
wrongful  acts  of  members  of  a  trade  onion  du^ 
ing  a  strike  are  insufficient  to  justify  an  in- 
junction.—Thomas  Russell  &  Sons  v.  Stamp<Ta 
&  Gold  Leaf  Local  Union  No.  22  (Sup.)  aOR. 

*Mere  Illegality  of  a  certificate  of  pnblic  cob- 
venience  and  necessity,  issued  pursuant  to  Rail- 
road Law,  Laws  1892,  p.  1305,  c.  676,  i  T<&. 
held  insufficient  to  warrant  injunctiTe  relief,  but 
it  must  appear  that  pursuant  to  the  certificate 
defendant  is  about  to  do  something  or  is  threat- 
ening to  do  something  harmful  to  plaintiff.— 
Erie  R.  Co.  v.  Rochester-Corning-Elmira  Tne- 
tion  Co.  (Sup.)  940. 

•The  fact  that  plaintiff  opposed  the  isisnanoc 
of  a  certificate  of  public  convenience  and  necw- 
sity,  pursuant  to  Railroad  Law,  Laws  lSn2.  p. 
1305,  c.  676,  i  59,  before  the  board  of  railroad 
commissioners,  and  on  appeal  from  its  decision, 
cannot  be  regarded  as  a  substitute  for  the  fact 
that  plaintiff  will  be  irreparably  injured  by 
threatened  proceedings  under  the  certificate,  so 
as  to  entitle  it  to  injunctive  relief. — Erie  R. 
Co.  V.  Rochester-Coming^Elmira  Traction  Ox 
(Sup.)  940. 

f  8.    Snbjoota  of  proiootlom  and  v«Ila<. 

•Injunction  will  not  lie  in  the  absence  of  in- 
jury to  person  or  property  to  restrain  conspiit- 
tors  from  interfering  with  the  trade,  bnsiD<>«^ 
or  occupation  of  others;  they  beingamenablr  to 
prosecution  for  such  acts  under  Pen.  Codr,  ! 
168.— Thomas  Russell  &  Sons  v.  Stampers  k 
Gold  Leaf  Local  Union  No.  22  (Sap.)  308. 

•Under  Revised  Charter  1901,  Laws  1801.  p. 
179,  c.  466,-  §  407,  and  the  Building  Code  as  it 
existed  January  1,  1902.  an  injunction  will  lit 
to  enforce  sections  of  the  Building  Code  relat- 
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ins  to  the  erection  of  aky  signs. — Cit^  of  New 
York  V.  M.  Wineburgh  AdvertiBingCo.  (Sop.) 
478;  Kobbe  Co.  v.  City  of  New  York  (Sup.) 
489. 

An  injunction  should  not  be  granted  against 
the  use,  as  evidence  in  a  law  action,  of  a  void 
order  in  a  summary  proceeding. — Matthews  v. 
Carman  (Sup.)  694. 

'Equity  may  enjoin  the  introduction  in  a 
law  action  of  evidence-  obtained  by  fraud  and 
duress.— Matthews  v.  Carman  (Sup.)  694. 

I   3.    Aotioiis  for  Injaaeiloiia. 

A  complaint  for  a  strike  injunction  against 
labor  unions  keld  to  allege  a  cause  of  action  for 
threatened  injury  to  person  and  proper^. — 
Thomas  Russell  A  Sons  v.  Stampers  &  OtoH 
Leaf  Local  Union  No.  22  (Sup.)  303. 

In  a  snit  for  a  strike  injunction,  evidence  Md 
insufficient  to  warrant  a  finding  that  acts  of 
violence  were  for  the  benefit  of  defendant 
unions,  or  that  they  were  committed  pursuant 
to  a  conspiracy.— Thomas  Russell  &  Sons  v. 
Stampers  &  Gold  Leaf  Local  Union  No.  22 
(Sup.)  303. 

Where  defendant,  under  New  York  Building 
Code,  If  4,  144,  obtained  permit  to  erect  a  sky 
sign,  and  erected  one  of  a  height  not  allowed  by 
the  (3ode,  his  permit  is  no  defense  in  proceed- 
ings to  enjoin  the  erection.— City  of  New  York 
V.  M.  Wineburgh  Advertising  Co.  (Sup.)  478; 
Kobbe  Co.  v.  City  of  New  York  (Sup.)  489. 

Where  defendant,  as  required  b.v  New  York 
Building  Code,  S§  4,  144,  obtained  a  permit  to 
erect  a  sky  sign,  and  then  proceeded  to  erect  a 
sign  of  a  height  not  allowed  by  the  Codcor  au- 
thorized by  the  permit,  he  cannot,  in  a  proceed- 
ing to  enjoin  the  erection  of  the  sign,  attack 
the  validity  of  the  ordinance  as  a  proper  exer- 
cise of  the  police  power. — City  of  New  York  v. 
M.  Wineburgh  Advertising  Ck).  (Sup.)  478; 
Kobbe  Co.  v.  City   of  New  York  (Sup.)  489. 

{    4.     PreUmlnaxy  uad  l»t«rloevto>7  In- 
Jnnettons. 

•Where  plaintiff's  proof  before  a  referee  did 
not  sustain  an  allegation  of  conspiracy  against 
defendant  trade  unions,  nor  show  ratification  of 
acts  of  members  during  a  strike,  plaintiff  was 
not  entitled  to  an  injunction  pendente  lite,  ex- 
cept against  the  membei-s  identified  as  having 
committed  acts  of  violence. — Thomas  Russell  & 
Sons  V.  Stampers  &  Gold  Leaf  Local  Union 
No.  22  (Sup.)  S(«. 

f    5.    Writ,  order  or  decree,  serrlee,  and 
eaforoement. 

*A  strike  injunction,  issued  against  the  of- 
ficers and  members  of  a  labor  union,  was  bind- 
ing on  every  member  of  the  union,  though  oniy 
the  officers  were  served. — Thomas  Russell  & 
Sons  V.  Stampers  &  Gold  Leaf  Local  Union 
No.  22  (Sup.)  WS. 

i    6.    Iilsbilltiea  on  bonds  or  nndertak- 
InKs* 

'Counsel  fees  are  not  recoverable  as  an  ele- 
mrat  of  damages  in  an  action  on  an  injunction 
bond  given  and  sued  on  in  a  federal  court.— 


National  Soc.  of  United  States  Daughters  of 
1812  V.  American  Surety  Co.  of  New  York 
(Sup.)  820. 

INNKEEPERS. 

*The  liability  of  a  boarding  house  keeper  for 
loss  of  property  belonging  to  a  guest  stated.— 
Gilbert  v.  Williams  (Sup.)  716. 

*In  an  action  against  a  boarding  house  keep- 
er by  a  guest  for  the  loss  of  property  taken 
from  his  room,  evidence  considered,  and  held 
insufficient  to  show  actionable  negligence  on  the 
part  of  defendant— Gilbert  y.  Williams  (Sup.) 
715. 

•Liability  of  an  innkeeper  for  theft  or  un- 
explained loss  of  a  guest's  property  stated.- 
Gilbert  v.  Williams  (Sup.)  715. 


Estoppel, 


IN  PAIS. 

"Estoppel,"  i  1. 

INSOLVENCY. 


See   "Assignments   for  Benefit   of  Creditors" 

"Bankruptcy." 
Of  corporation,  see  "Corporations,"  {  6. 

INSPECTION. 

Mandamus  to  enforce  right  to  inspect  corporate 

books,  see  "Mandamus,"   H  -,  3. 
Of  goods  sold,  see  "Sales,"  I  5. 
Of  writings,  see  "Discovery,    §  1. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  {  5. 

INSURANCE. 

§   1.    Preminma,    dnea,    and   assessments. 

In  an  action  for  premiums  on  policies  of  li- 
ability insurance,  counterclaim  for  insurance  un- 
der the  policies  held  insufficient. — .^tna  Life  Ins. 
Co.  V.  North  Star  Mines  Co.  (Sup.)  140. 

That  a  life  policy  authorized  the  company  to 
declare  it  void  for  nonpayment  of  a  premium 
note  held  not  to  absolve  the  insured  from  lia- 
bility on  the  note  where  the  company  elected  to 
continue  the  policy.— Parker  v.  Simpson  (Sup.) 
100. 

•A  life  insurance  company  electing  to  cancel  a 
policy  for  nonpayment  of  a  premium  note  held 
bound  by  its  election. — Parker  v.  Murphy  (Sup.) 
202. 

i   2.    Payment    or    dlaoliarKe.    eontribn- 
tlon,  and  snbrogatlon. 

The  failure  of  an  insurer  to  promptly  repair 
a  glass  window  of  a  drug  store  is  not  a  tort  as 
to  the  lessee  of  the  store.— Munk  v.  Maryland 
Casualty  Co.  (Sup.)  215. 

Lessee  of  insured  held  not  entitled  to  recover 
for  delay  of  insurer  in  replacing  broken  plate 
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?:laa8  window.— Munk  v.  Maryland  Casualty  Co. 
Snp.)  215. 

S   3*    AotioBs  on  pollolea. 

*In  an  a<^ion  on  an  accident  policy,  evidence 
held  to  authorise  a  recovery. — Norwood  v.  Pre- 
ferred Ace.  Ins.  Co.  (Sup.)  104. 

'Evidence  in  action  on  life  policy  held  not  to 
establish  any  relation  between  insured's  alleged 
previous  illness  and  the  cause  of  death,  nor  that 
the  illness  was  from  a  serious  disease  within  a 
condition  of  the  policy.— Scott  v.  Metropolitan 
Life  Ins.  Co.  (Sap.)  124. 

§  4.    Xffntnal  benefit  Insnranee. 

'Statements  in  an  application  for  mutual 
benefit  insurance  hdd  not  to  amount  to  war- 
ranties.—Richards  V.  King  (Sup.)  720. 

'Beneficiary  designated  as  wife  in  certificate 
issned  by  mutual  benefit  association  held  en- 
titled to  proceeds,  though  there  had  been  no 
lawful  marriage  between  herself  and  the  mem- 
ber.—Richards  V.   King  (Sup.)  720. 

INTENT. 

Criminal,  see  "Criminal  Law,"  S  1* 

INTEREST. 

Effect  as  to  credibility  of  witness,  see  "Witnes- 
ses," {  3. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  {  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal,"  {  3. 
Review  on  appeal,  see  ^'Appeal,"  |  U. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERVENTION. 

In  attachment  propeedings,  see  "Attachment," 

INTER  VIVOS. 

Gifts,  see  "Gifts,"  S  1. 

Gifts  by  husband  to  wife,  see  "Husband  and 
Wife,"  {  1. 

INTOXICATING  LIQUORS. 

{    1.    Iiioenses  and  taxes. 

The  holder  of  a  liquor  tax  certificate  held  to 
have  no  greater  rights  than  if  it  was  secured 
under  an  original  application,  and  hence  as  an 
original  application  would  have  been  barred  by 
Liquor  Tax  Law,  Laws  1896,  p.  66,  c.  112,  i 
24,  as  amended  by  Laws  1905,  p.  1728,  c.  677, 


(  3,  forbidding  traffic  in  liquor  In  anv  bnD&g 
witain  200  feet  of  a  church,  the  certificate  no- 
der  which  he  held  was  revocable. — In  re  Clemeiit 
(Sup.)  205. 

Under  the  facts  held  that  costs  would  not  be 
imposed  on  revocation  of  a  liquor  tax  certif- 
icate; the  same  being  under  the  liquor  tax  lav 
discretionary. — In  re  Clement  (Sup.)  205, 

ISSUES. 

In  civil  actions,  see  "Pleading."  |  9. 
Presented  for  review  on  app^,  see  "Appeal" 
{  5. 

JOINDER. 

Of  canses  of  action,  see  "Action,"  {  1. 

Of  parties  in  civil  actimis.  see  "Parties,"  |  1. 

JOINT  ADVENTURES. 

'Tender  of  the  interest  of  certain  parties  to 
a  Joint  adventure,  held  sufficient  to  call  on  the 
other  parties  to  perform  an  agreement  by  them 
to  purchase  such  interest. — Delaware  Trust  Co. 
V.  Calm  (Sup.)  813. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 


JUDGES. 

See  "dourts" ;   "Justices  of  the  Peace." 


JUDGMENT. 

Decisions  of  courts  in  general,  see  "Courts,"  i  2. 

E}xecution,  see  "Execution." 

Records  as  evidence,  see  "Evidence,"  (  4. 

In  actiont  iy  or  agaiiut  partictUar  cta««e*  of 
periona. 
Members  of  board  of  county  snpervisors,  we 
"Counties,"  §  1. 

In  particular  civU  aeUont  or  proceeding*. 
See  "Injunction."   {  5;    "Trover  and  Connr 

sion,"  i  2 ;  "Work  and  Labor." 
On  appeal  see  "Appeal,"  {  12. 

Review. 
See  "Appeal." 
Judgments  of  municipal  courts,  see  "Conrti," 

f   1.    Nature  and  essentials  In  geaeraL 

*A  judgment  rendered  without  jurisdictiao 
over  the  person  of  defendant  by  service  of  a 
proper  summons  is  void. — ^Tme  &  True  Co.  v. 
Killongh  (Sup.)  27. 

*A  judgment  against  a  substituted  defendant 
who  was  not  served  with  process  cannot  b? 
sustained  on  appeal.— Ziegler  v.  George  Schleicd- 
er  Co.  (Sup.)  85. 


'Point  annotated.   See  s/Uabna. 
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S.    By  defaiilt. 

^Certain  facts  held  to  require  the  (etting  aside 
F  a  default  judement. — Julias  Johnson's  Sons 
.    Saellesliach  (Sup.)  6. 

•The  remedy  of  a  defendant  served  with  pro- 
pss  Bcalnst  a  default  lies  in  a  motion  to  open 
he  same.— Moss  Realty  Co.  t.  Di  Crisci  (Sup.) 
8. 

•Where  defendant  moves  to  open  a  default, 
LIS  motion  papers  must  contain  a  copy  of  the 
>roix>sed  answer. — Beid  T.  Jackson's  Baggage 
O^cpress  (Snp.)  683. 

•Statement  of  what  should  be  shown  to  an- 
borize  opening  of  judgment  after  default  and 
nquest.— Dana  ▼.   "rhaw   (Sap.)  870. 

I     3.     On  trial  of  Issues. 

•Where  defendant  rested  after  the  denial  of 
ts  motion  to  dismiss  at  the  close  of  plaintilTs  evi- 
l<^nce  for  failure  of  proof,  the  Judgment  then 
entered  for  defendant  should  have  been  one  of 
iismissal  and  not  on  the  merits. — Eidlin  t.  State 
Sank  (Sup.)  53. 

*Where  a  party  moves  for  dismissal  for  fail- 
ire  of  proof,  it  is  error  to  render  judgment  for 
lira  on  the  merits.— Mittleman  v.  New  York  City 
Ity.   Co.  (Sup.)  lOa 

*A  judgment  hdd  erroneous  because  for  an 
amount  not  in  conformity  to  the  evidence.— 
Paster  v.  Meyer  (Sup.)  736. 

I  4,     ABtemdmeiit,    eorreotloa,    and    ve- 
▼levr  In  aama  eoort. 

'Amendment  correcting  Christian  name  of 
plaintiff  as  to  judgment  allowed. — Tim  v.  Ber- 
rick  (Snp.)  666. 

I    5.    Openlnc  o»  Taeatlns. 

'Certain  parties  keM  not  entitled  to  move  to 
vacate  a  judgment  on  the  ground  that  it  had 
been  rendered  against  a  deceased  person. — 
Hawkes  v.  ClafFy  (Snp.)  S34. 

S    6.   Equitable  reUcf. 

Complaint  in  action  to  set  aside  judgment  of 
Municipal  Court,  as  rendered  in  violation  of 
Municipal  (!!onrt  Act,  Laws  1902,  p.  1557,  c. 
~>80,  i  230,  held  not  to  state  a  cause  of  action.— 
Barron  v.    Feist   (Sup.)   494. 

Where  a  complaint  in  equity  to  set  aside  judg- 
ment showed  an  adequate  remedy  by  appeal 
lost  by  negligence,  the  complaint  was  demur- 
rable.—Barron  T.  Feist  (Sup.)  494. 

♦Equity  ma^  cancel  judgments,  orders,  or 
decrees,  or  enjoin  their  enforcement,  in  whole 
or  in  part,  for  fraud;  but  the  jurisdiction  will 
only  be  exercised  in  cases  of  necessity,  and 
where  there  is  no  adequate  remedy  at  law. — 
Matthews  v.  Carman  (Sup.)  694. 

S   7.    Collateral  attack. 

*A  justice's  court  being  a  court  of  inferior 
jurisdiction,  jurisdictional  facts  essential  to 
support  its  judgment  must  appear  from  the 
record  and  may  be  neither  supplied  nor  pre- 
sumed to  exist. — Matthews  t.  Carman  (Sup.) 
B91. 

{  8.     Mericer  and  bar  of  eansea  of  aoUoa 
and  defenses. 

'Dismissal  of  a  complaint  in  the  New  Tork 
Iklnnicipal  Court  as  to  a  certain  defendant  is 


not  a  bar  to  another  action  against  that  defend- 
ant unless  the  dismissal  was  on  the  merits.— 
Cohen  v.  Bachrach  (Sup.)  61. 

'Dismissal  of  proceeding  in  surrogate's  court 
for  accounting  by  executrix  of  trustee  for  an 
accounting  in  the  Supreme '  Court. — Fogarty  v. 
O'ReUly  fSup.)  234. 

'Though  separate  actions  may  be  brought 
on  several  claims  arising  out  of  the  same  con- 
tract maturing  at  different  times,  an  action 
brought  must  Include  all  the  claims  due  at  the 
time  suit  wss  instituted.— Welch  ▼.  Bnchans 
Soap  Corp.  (Sup.)  616. 

'Modification  of  a  delivery  provision  in  a 
contract  of  sale  held  not  a  substitution  of  two 
new  contracts  for  the  original,  so  that,  plain- 
tiff having  failed  to  join  in  an  action  for 
breach  a  claim  for  the  later  delivery  install- 
ment, a  judgment  for  damages  as  to  a  prior 
installment  was  a  bar  to  an  action  for  failure 
to  accept  the  later  installment. — Welch  t.  Bn- 
chans Soap  Corp.   (Sup.)  616. 

'Judgment  on  plaintiff,  being  unable  to  pro- 
ceed, should  be  without  prejudice  to  a  new 
trial.— Burnstine  v.  Reddy  (Sup.)  626. 

{  0.     Oonelnai'reneBB  of  adjndloatlon. 

A  judgment  on  a  verdict  in  replevin  finding 
the  value  of  the  chattel  at  the  time  of  the  trial 
the  same  as  when  replevied  held  to  operate  as 
a  finding  that  there  was  no  depreciation  in 
value,  and  hence  the  jud|;ment  was  res  judicata 
against  defendant's  subsequent  right  to  claim 
such  depreciation.— Pabst  Brewing  Co.  v.  Rapid 
Safety  Filter  Co.  (Sup.)  163. 

*A  judgment  in  an  action  to  construe  a  will 
held  not  res  judicata  on  the  question  of  the 
liability  of  a  substituted  trustee  for  rent  for 
property  used  in  continuing  testator's  business 
pursuant  to  the  provisions  of  the  trust. — In  re 
Froelich's  EsUte  (Sup.)  173. 

'Plaintiff,  in  a  prior  action  against  him  by 
defendant,  having  set  np  as  a  counterclaim  the 
same  claim  on  which  his  suit  was  brought,  held 
iMund  by  the  decree  therein  entered. — Timpano 
V.  David  Stevenson  Brewing  Co.  (Sup.)  317. 

'Findings  which  do  not  necessarilv  enter  Into- 
the  judgment  are  not  res  judicata  between  the 
parties.— American  Radiator  Co.  v.  City  of  New 
York  (Sup.)  1098. 

'Judgment  finding  will  valid,  in  action  by  one- 
having  no  vested  interest  in  the  estate,  held  not 
to  estop  representatives  of  son  and  widow,  not 
parties,  from  claiming  the  estate  on  judicial 
settlement  of  executors  accounts. — In  re  Dur- 
and  (Sur.)  393;    In  re  Morgan's  Will,  Id. 

§  lO.  Forelcn   }ndg;menta. 

'The  conclusive  effect  of  a  iud^ent  rendered 
by  a  court  of  general  jurisdiction  with  juris- 
diction of  the  subject-matter  and  iwrties  stated. 
—Strauss  v.  Strauss  (Sup.)  842. 

'An  Illinois  divorce  judgment  hdd  conclusive 
in  the  courts  of  New  Tork  on  the  question 
Whether  plaintiff  in  divorce  had  had  the  re- 
quired residence  in  Illinois.— StrauM  T.  Strauss- 
(Sup.)  842. 


'Point  annotated.    See  ejUabva. 
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Where  paternity  of  petitioner  was  established 
in  Germany  more  than  20  years  ago,  a  commis- 
sion will  not  l>e  issued  at  petitioner's  request  to 
take  testimony  to  impeach  the  correctness  of 
such  determination.— In  re  Neidnig's  E^state 
(Sur.)  590. 

111.  Payment,  satlsfaetlaB,  mezver,  and 
dlsoharge. 

Before  notice  of  the  rights  of  an  assignee  of 
a  judgment,  payment  by  the  debtor  would  ab- 
solye  him  from  further  liability,  though  after 
notice  he  would  not  be  justified  in  paying  it  to 
a  stranger  to  the  claim.— Fish  t.  Habn  (Sup.) 
274. 

S  IS.  Pleading    and    evldenea    of    Judg- 
ment SB  estoppel  or  defense. 

'Whether  a  dismissal  of  a  complaint  in  the 
Municipal  Court  was  upon  the  merits  held  a 
matter  of  proof  in  the  ordinary  course,  and  the 
judgment  roll  not  necessarily  conclusive. — Cohen 
r.  Bachrach  (Sup.)  61. 

A  judgment  of  dismissal  in  the  Municipal 
Court  held  a  jnd^ent  on  the  merits  barring 
subsequent  action  in  the  City  Court. — Cohen  v. 
Bachrach  (Sup.)  61. 

In  an  action  for  money  loaned,  brought  after 
limitation  had  run  against  it,  an  answer  held 
not  to  admit  that  a  former  action  terminated 
by  nonsuit  within  Code  Civ.  Proc.  {  405.— Clif- 
ford T.  Dulfy  (Sup.)  808. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 

Juriidiction  of  particular  action!  or  pro- 
ceeding!. 

See  "Attachment,"  f  1 ;    "Divorce,"  {  2 ;   "Ha- 
beas Corpus,"  I  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  {  2. 

For    accounting    as    to    trust    property,    see 
•Trusts,"  {  5. 

Relief  against  judgment,  see  "Judgment,"  S  6. 

Summary  proceedings  to   recover  leased  prem- 
ises, see  "Landlord  and  Tenant,"  S  7. 

To  construe  will,  see  "Wills,"  f  9. 

Speoiol  juritHotiont  and  juritdictiont  of  partie- 

ular  dauet  of  court*. 
See  "Courts." 

Appellate  jurisdiction,  see  "Appeal,"  g  2. 
Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  {  1. 
Municipal  courts,  see  "Courts,"  8  3. 

JURY. 

Grounds  for  reference  instead  of  trial  by  Jury, 

see  "Reference,"  {  1. 
Instructions  in  civil  actions,  see  "Trial,"  $  5. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

I  4. 
Questions  for  jury  in  criminal  prosecutions,  sse 

"Criminal  Law,"  g  6. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  i  4. 
Verdict  in  civil  actions,  see  "Trial,"  $  6.  I 


I   1.    Bisht  to  trial  hj  Jwy. 

'Under  the  express  provisions  of  Code  Gv. 
Proc.  i  1009,  unless  a  party  claims  hia  right  to 
a  jury  trial  before  any  evidence  is  received,  he 
waives  it. — Ross  v.  McCaldin  (Sup.)  381. 

Under  Code  Civ.  Proc.  |  2090.  defendant  in 
an  action  before  a  justice  hdd  to  have  waived  a 
jury  by  not  depositing  fees. — Martin  t.  Borden 
(Sup.)  725. 

•Under  Code  Civ.  Proc.  »  968.  97(X  971.  974. 
and  Gen.  Rules  Prac.  31,  the  denial  of  plaia- 
tiff's   motion   for   an   order  aettling   iasoes  for 


trial  by  jury,  he  having  lost  his  right  to  demand 
a  jury  trial  as  of  right,  held  not  an  abuse  of 
discretion.— BXtlinger  v..  Trustees  of  the  Sailors' 
Snug  Harbor  of  City  of  New  York  (Sup.)  7T9. 

*Under  Municipal  Court  Act,  Laws  1902, 
p.  1567,  c.  580,  U  230,  231,  hM,  that  a  jury 
trial  is  waived  only  when  neither  party  mali>-s 
demand  therefor,  and  after  plaintiff  has  de- 
manded it  he  cannot  waive  the  demand  and  ob- 
tain a  trial  by  the  court  against  defendant's 
protest— Karch  t.  Nasaau  Electric  R,  Co. 
(Sup.)  829. 

Under  Code  ttv.  Proc.  {  1757,  the  right  to  a 
jury  trial  on  the  issue  of  adultery  in  a  divonr 
proceeding  held  not  waived  by  conaent  to  filinz 
of  a  note  of  issue  for  the  special  term. — Tietzel 
T.  Tietzel  (Sup.)  878. 

{   S.    Oompeteaoy   of   Jnrora,    eluUleBKea, 


Jompeteaoy   of   J 
and  objeotlona. 


'Under  Code  Civ.  Proc.  g  1180,  in  a  personal 
injury  caae,  question  to  juror  as  to  whether  be 
was  a  stockholder  in  an  indemnity  corporation 
held  proper.— Blair  t.  M.  McCormack  Coiut. 
Co.  (SupO  750.  752. 

JUSTICES  OF  THE  PEACE. 

Collateral  attack  on  judgment  of  jnstioe'a  court 

see  "Judgment,"  {  7. 
Waiver  of  jury  in  action  in  juatice  court,  see 

"Justices  of  the  Peace,"  (  2. 

g   1.    OItU  jnrladletlon  and  avtkerlty. 

'Where  complaint  before  a  justice  demand- 
judgment  for  !(300,  a  judgment  for  plaintiff  fo- 
SlOO  must  be  reversed,  under  Code  Civ.  Proc.  i 
2862,  giving  a  justice  only  jurisdiction  to  tb* 
extent  of  $200.— Cook  v.  Cook  (Co.  Ct.)  384. 

KNOWLEDGE. 

Of    authority    of    agent,    see    "Principal    aad 

Agent,"  g  2. 
Of  vicious  character  of  dog,  see  "Animala." 

LACHES. 

See  "Mandamus,"  g  S. 

LANDLORD  AND  TENANT. 

See  "Fixtures." 

Mechanic's  lien,  for  iinprovements  made  in  ka»- 
ed  premises,  see  "Mechanics'  liena,"  i  1. 


*P«Klat  annotated.   8e«  ajrllabaa. 
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Release  of  lessees  from  liability  from  breach  of 
covenant  of  repair,  see  "Release,"  8  1. 

Kequirementa  of  statute  of  frauds  aSecting 
lease,  see  "Frauds,  Statute  of,"  {  2. 

i  1.     Ore«tlaii  and  wilstMi«e  vt  ike  ve- 
latlon. 

*B<Tldence  held  to  show  a  contract  on  the  part 
>f  a  lessee  to  hold  for  a  year  and  create  conven- 
tional relation  of  landlord  and  tenant,  author- 
izing third  person,  to  whom  the  landlord  had 
leased  on  expiration  of  first  term  of  original 
tenant,  to  recover  rent  from  lessee  holding  over. 
—United  Merchants'  Bealty  &  Improvement  Co. 
V.   Roth  (Sup.)  511. 

i    2.    Xicases  and  agreement*  la  generaL 

•A  receipt  for  rent  held  not  to  constitute  a 
lease  of  the  premises  for  two  yeat».— Finkelstein 
V.  Fabyik  (Sup.)  67. 

A  receipt  for  rent  held  to  operate  as  a  lease. 
— Feust  V.  Craig  (Sup.)  637. 

{  3.     Terms  for  year*. 

*A  valid  lease  may  be  made  to  begin  in  the 
future.— United  Merchants'  Realty  &  Improve- 
ment Co.  V.  Roth  (Sup.)  611. 

Option  to  hold  tenant  to  a  new  lease  by  his 
holding  over  held  available  only  by  landlord  en- 
titled under  the  lease  to  a  reversion  of  the  term. 
— United  Merchants'  Realty  &  Improvement  Co. 
V.  Roth  (Sup.)  511. 

Option  to  hold  tenant  holding  over  to  new 
lease  held  unassignable  except  by  conveyance  of 
the  reversion. — United  Merchants'  Realty  &  Im- 
provement Co.  V.  Roth  (Sup.)  511. 

Where  an  owner,  after  executing  lease  for  a 
specified  term,  executed  a  second  lease  to  a 
third  person  for  a  term  beginning  at  expiration 
of  first  lease,  third  person  could  not  treat  lessee 
in  first  lease  as  tenant  by  reason  of  his  hold- 
ing over. — United  Merchants'  Realty  &  Improve- 
ment Co.  V.  Roth  (Sup.)  511. 

•Where  lessee,  contrary  to  terms  of  lease, 
made  a  lease  for  the  same  terms  containing  a 
covenant  for  surrender  and  reserving  to  the 
original  lessee  the  right  of  re-entry  for  condi- 
tion broken,  it  constituted  a  breach  of  covenant 
in  the  lease  against  assignment — Herzig  v.  Blu- 
menkrohn  (Sup.)  570. 

*The  mere  taking  of  keys  to  premises  from 
the  tenant  by  the  landlord  s  agent  does  not.  in 
the  absence  of  other  acts  showing  an  intent  to 
accept  the  surrender,  establish  a  valid  surrender 
and  acceptance.— Feust  v.  Craig  (Sup.)  637. 

•Rule  respecting  the  acceptance  of  a  surrender 
of  leased  premises  stated. — Feuet  v.  Craig  (Sup.) 
637. 

*A  landlord's  re-entry  upon  premises  and  at- 
tempts to  relet  them  held  evidence  tending 
strongly  to  show  an  acceptance  of  a  surrender 
by  the  tenant  of  the  premises,  but  not  to  show 
it  as  a  matter  of  law.— Feust  v.  Craig  (Sap.) 
037. 

Lease  construed,  and  notice  by  landlord  held 
not  an  exercise  of  the  option  in  the  lease  to 
cancel  the  same.— Anderson  v.  Hebbard  (Sap.) 
821 


I  4.     Tenaaele*  froai   year  to  year  and 
month  to  montlL 

'Facts  held  to  show  a  tenant  liable  for  a 
month's  rent  by  reason  of  his  having  held  over 
after  the  expiration  of  his  lease. — McMann  v. 
Bloomer  (Sup.)  882. 

I  S«    Fremlaee,   and   enjoyntent  and   use 
thereof. 

*In  an  action  to  recover  for  the  failure  of  a 
lessor  to  put  a  lessee  in  possession  of  certain 
premises,  evidence  by  an  expert  witness  as  to 
the  market  rental  valne  of  the  premises  for  the 
purpose  for  wbich  they  were  to  be  used  by  plain- 
tiff held  inadmissible. — Rothman  v.  Kosower 
(Sup.)  2. 

The  rule  that  a  surrender  of  the  premises,  ac- 
cepted by  the  landlord  with  knowledge  of  the 
condition  of  the  premises,  bars  his  action  for 
breach  of  covenant  to  repair,  etc.,  does  not  ap- 
ply whefe  the  surrender  was  pursuant  to  a  re- 
lease only  relieving  the  tenants  from  their  obli- 
gation to  pay  future  rent. — Herrman  v.  Laemmie 
(Sup.)  73. 

In  an  action  for  injuries  to  a  tenant's  daughter 
caused  by  the  defective  condition  of  leased  jprem- 
ises,  evidence  examined,  and  held  insuificient 
to  show  defendant's  ownership  or  controi  of  the 
premises  leased,  or  responsibility  for  the  de- 
fect causing  the  injury. — Rosenstein  v.  Deffaa 
(Sup.)  90. 

*In  the  absence  of  express  provision  therefor 
in  a  lease,  a  landlord  i6  not  bound  to  repair 
sewer  connections  of  leased  premises  across 
lands  of  third  persons. — Rictimond  v.  Lee  (Sup.) 
1072. 

'Covenants  in  a  lease  held  not  to  require  the 
lessor  to  repair  a  sewer  connection  of  the  leas- 
ed premises  across  lands  of  third  imrties. — 
Richmond  v.  Lee  (Sup.)  1072. 

§   6.    Bent  and  adTanees. 

*A  deposit  under  a  lease  to  secure  payment  of 
rent  and  performance  of  the  covenants  of  the 
lease  held  to  survive  the  issuance  of  a  warrant 
in  summary  proceedings  and  the  dispossession 
of  the  tenant  thereunder. — Colderaro  v.  Kemp- 
ner  (Sup.)  41;  Colucci  v.  Same,  Id. 

*Where  a  tenant  abandons  the  premises,  the 
landlord  need  not  relet  them  on  the  tenant's 
behalf.— Feust  v.  Craig  (Sup.)  637. 

•A  fire  occurring  on  the  leased  premises  held 
no  defense  to  the  tenant's  liability  for  rent ;  he 
having  continued  to  maintain  irassession. — 
Felnstein  v.  Gottfried  (Sup.)  881. 

I  7.    Re-entry   and   recovery   of  posses- 
sion by  landlord. 

In  a  summary  dispossession  i>roceeding  by  a 
landlord,  refusal  to  grant  a  continuance  for  one 
day  in  order  that  defendant  might  prepare  for 
trial  after  filing  a  verified  answer  held  error. — 
Trunk  v.  Howard  Laundry  Co.  (Sup.)  66. 

Payment  on  account  of  rent  after  notice  to 
remove  held  not  hinding  on  the  landlord. — Fink- 
elstein V.  Fabyik  (Sup.)  67. 

*The  relation  of  landlord  and  tenant  must  ex- 
ist to  support  summary  proceedings  for  the  re- 


*Polnt  annotated.   See  syllalni»i. 
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<»Ter»  oi  real  propertrv-^Bobertson  t.  Birfli4 
(8up.)  75. 

In  a  summary  proceeding  for  the  recovery  of 
teal  property,  plaintiff  held  not  entitled  to  re- 
cover, wtiether  a  certain  lease  was  valid  or 
invalid. — Robertson  v.  Birdie  (Sup.)  76. 

Failure  to  comply  with  the  requirement  of 
Code  Civ.  Proc.  i  2235,  that  in  summary  pro- 
ceeding's to  recover  possession  of  real  property 
the  petitioner  must  show  his  interest  therein, 
is  not  waived  by  answerine  the  petition,  since 
the  defect  is  jurisdictionaL— Eldaen  Realty  & 
Constmction  Go.  v.  Bensamon  (Sup.)  128. 

•Petitioner's  interest  in  the  property  involved 
in  summary  proceedings  to  recover  possession 
thereof  held  not  shown  by  the  petition,  as  re- 
quired by  Code  Civ.  Proc.  i  2235,  and  hence  the 
court  acquired  no  jurisdiction. — Eldaen  Realty 
&  Constmction  Go.  v.  Bensamon  (Sup.)  128. 

Under  Code  Civ.  Proc.  f  2235,  a  petition  in 
a  summary  proceeding  by  a  landlord  held  in- 
sufficient to  give  the  court  jurisdiction,  render- 
ing void  all  proceedings  taken.— Matthews  v. 
Carman  (Sup.)  604. 

Under  Code  Civ.  Proc.  }  2240.  subds.  1-3, 
return  of  service  of  precept  in  a  summary  pro- 
ceeding held  ineufiicient  to  show  jurisdiction. — 
Matthews  v.  Carman  (Sup.)  094. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

See  "False  Pretenses." 

Liability  of  carrier  for  theft  of  baggage,  see 

"Carriers,"  $  2. 
Liability  of  innkeeper  for  theft  of  property  of 

guests,  see  "Innkeepers." 
Llabili^  of  master  for  theft  of  servant's  tools, 

see  "Master  and  Servant,"  i  3. 
Necessity  of  warrant  for  arrest,  see  "Arrest," 

§  2. 
Preliminary  complaint,  see  "Criminal  Law,"  {  4. 

LEASES. 

See  "Landlord  and  Tenant" 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "Taxation,"  S  2. 

LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  {  2. 

LEVY. 

Of  execution,  see 


"Execution,"  f  & 
«Poimt 


LIBEL  AND  SLANDER. 

BUI  of  particalara  in  action  for  slander,  sp 
"Pleading,"  S  6. 

I  1.    Words    aad    acts    mniiiomaMa,    mmi 
lUblUty  therefor. 

*To  denounce  another  as  a  thief  is  actionabl- 
per  se.— Dallin  v.  Mayer  (Sap.)  316. 

i  2.    Aotlona. 

*A  verdict  of  $200  in  slander  held  not  such  i- 
to  indicate  passion  or  prejudice  or  other  in.- 
proper  motive.— Dallin  v.  Mayer  (Sup.)  316. 

I   3.     Criminal  responalbllltT. 

Police  officers,  having  seized  accused  after  b^ 
had  lieen  admitted  to  bail  and  compelled  him  to 
submit  to  have  his  photograph  and  measur*- 
ments  taken  for  the  Bertillon  system,  held  sut>- 
ject  to  prosecution  for  criminal  lil>el,  as  dpfined 
by  Pen.  Code,  §{  242,  244,  245.— Gow  v.  Binr 
ham  (Sup.)  1011. 

LICENSES. 

For  sale  of  intoxicating  liqnora,  see  "Intoxi- 
cating Liquors,"  {  1. 

i   1.    For  ooonpatlons  and  priTileges. 

A  notice  for  revocation  of  an  employment  bn- 
reau  license  held  sufficient,  under  Laws  IStK 
p.  837,  c  327,  {  &— People  v.  Bo^rt  (Sup.)  831. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," i  1. 

Personal  judgment  in  municipal  court  in  sait 
to  enforce  mecltanic's  lien,  see  "Courts,"  I  5l 

Supplemental  pleading  in  suit  to  enforce  me- 
chanic's lien,  see  "Pleading,"  f  5. 

Particular  cUutet  of  Uem. 
See  "Mechanics'  Liens." 
Attorneys,  see  "Attorney  and  Client,"  {  3. 
Mechanic's    lien    for    public   improvement,   9«> 

"States,"  I  1. 
Mortgage  on  interests  of  beneficiaries  under  will. 

see  "Wills,"  |  10. 

LIFE  INSURANCE 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Time  for  presentation  of  claims  against  estit<' 

of  decedent,  see  "Executors  and  Administn- 

tors,"  §  4. 

Particular  action$  or  proceeding*. 
See  "Mandamus,"  {  3. 
Criminal  prosecutions,  see  "Criminal  Law,"  {  3. 

j  1.     Oompntatloa   of  period  of  liatita- 
tlon. 

*The  statute  of  limitations  begins  to  ran  cc 
a  demand  note  immediatety.-^Jhardi  r.  Stevens 
(Sup.)  310. 
.otaied.   Be*  a^IalMW. 
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•TTnder  Code  OIt.  Proc.  Si  380,  S81,  415,  the 
statute  of  limitations  held  to  begin  to  run  on  in- 
Btallments  of  interest  on  a  mortgage  bond  at  tbe 
time  each  installment  became  due. — Qnacken- 
boah  y.  Mapes  (Snp.)  1047,  1052. 

Under  C!ode  Civ.  Proc.  ii  380,  381.  415,  the 
statute  of  limitations  held  not  to  commence  to 
run  against  the  right  to  foreclose  a  mortgage 
until  the  due  date  of  the  mortgage. — Qnacken- 
bush  y.  Mapes  (Sup.)  1047,  1062. 

I  S.     Aeknowledcmant,      new      promise, 
aad  part  payment. 

CirctiniHtances  under  which  the  bar  of  the 
statute  against  a  demand  note  would  be  re- 
moved stated. — Church  ▼.  Stevens  (Sup.)  810. 

Payment  on  a  note  of  the  proceeds  of  col- 
lateral sold  by  the  holder's  cashier  under  au- 
thority contained  in  the  note,  of  which  the  mak- 
er was  immediately  notified  and  did  not  reply, 
held  a  sufficient  payment  to  bar  limitations.— 
Brooklyn  Bank  v.  I^maby  (Sup.)  684. 

f   3.    PleadlnK,   evldenoe,   trial,  and  re- 
▼levr. 

The  fact  that  a  complaint  on  a  note  indicated 
that  the  statute  of  limitations  might  hare  run 
held  not  to  warrant  a  dismissal  before  plaintiff 
had  an  opportunity  to  present  his  case.— Church 
V.  Stevens  (Sup.)  310. 

*The  statute  of  limitations  is  an  afflrmative 
defense,  and  a  plaintiff  is  not  bound  to  antici- 
pate a  plea  of  the  statute  by  setting  forth 
facts  to  defeat  it— Church  v.  Stevens  (Sup.t 
.310. 

*In  an  action  on  a  note  held  the  burden 
was  on  plaintiff  to  show  that  the  running  of 
the  statute  had  been  suspended. — Church  v. 
.Stevens  (Snp.)  310. 

'Allegation  in  answer  that  cause  of  action  is 
barred  >cli/  insufficient— Holland  v.  Orote  (Snp.) 
667. 

♦Under  Code  Civ.  Proc.  g  405,  plaintiff  in  an 
action  for  money  loaned,  brought  after  limita- 
tion had  run  against  it,  held  required  to  prove 
that  a  former  action  brought  before  the  running 
of  the  statute  terminated  by  nonsuit.— Clifford 
V.  Duffy  (Sup.)  809. 

LIQUOR  SELLING. 

See  "Intoxicating  liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement 
see  "Abatement  and  Revival,"  {  1. 

Code  Civ.  Proc.  |  1671,  as  to  cancellation  ot 
lis  pendens  on  the  deposit  of  money  or  giving 
of  security,  held  to  apply  only  to  an  action  of 
the  character  specified  in  section  1670,  and  not 
to  a  proceeding  against  an  unsafe  building,  un- 
der Building  Code,  §f  1.53-1. •5.').— City  of  New 
York  V.  Unsafe  Building  (Sup.)  749. 

Lis  pendens  in  a  proceeding  under  Building 
Code  against  an  unsafe  building  held  not  sub- 


ject to  cancellation  on  deposit  of  money  or  giv- 
ing of  an  undertaking ;  Code  Civ.  Proc.  S  1671, 
authorizing  such  a  cancellation  only  where  ad- 
equate relief  can  be  secured  by  such  deposit  ot 
undertaking.— City  of  New  xork  v.  Unsafe 
Building  (Sup.)  749. 

LOANS. 

Recovery  of  money  loaned,  see  "Money  Lent" 

LOGS  AND  LOGGING. 

Cutting    timber   on    state    lands,    see    "'Public 
Lan£,"  S  1. 

LOST  INSTRUMENTS. 

•Under  Code  Civ.  Proc.  i  1917,  held  error, 
at  the  opening  of  a  trial  in  an  action  on  a  note 
which  copears  to  have  been  lost,  to  dismiss  a 
cpmplaint  on  the  ground  of  failure  to  give  an 
indemnifying  bond.— Church  v.  Stevens  (Sup.) 
310. 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  S  4. 

MALICE 

See  "Malicious  Prosecution,"  i  1. 

MALICIOUS  PROSECUTION. 

5  1.     Malloo. 

*One  suing  for  malicious  prosecution  of  a  civil 
action  must  show  that  it  was  malicious  without 
probable  cause,  and  ended  in  failure. — Berkowich 
V.  Kommel  (Sup.)  119. 

I  2.    Actions. 

An .  action  for  a  malicious  prosecution  of  a 
civil  action  must  be  supported  by  very  dear  and 
satisfactory  proof. — Berkowich  v.  Kommel  (Sup.) 
11». 

♦Evidence  in  an  action  for  malicious  prosecu- 
tion of  a  civil  action  held  not  to  show  that  de- 
fendant did  not  have  reasonable  cause  to  insti- 
tute his  action.— Berkowich  v.  Kommel  (Sup.) 
119. 

In  an  action  against  a  street  railway  com- 
pany for  false  arrest  and  malicious  prosecution, 
there  being  no  evidence  to  sustain  a  finding  of 
malice  by  the  company,  error  Add  to  have  been 
committed  in  leavmg  to  the  jury  the  question 
of  exemplary  damages. — Samieloff  v.  New  York 

6  Q.  G  By.  Co.  (Sup.)  774. 

An  instruction  in  an  action  against  a  street 
railway  company  for  false  arrest  and  malicious 
prosecution  held  to  leave  to  the  jury  the  ques- 
tion of  exemplary  damages.— Samieloff  v.  New 
York  &  Q.  C.  Ry.  Co.  (Sup.)  774. 


♦Point  annotated.   Boo  syllalino. 
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MANDAMUS. 


f   1.    Jlutut*  ajid  KTovada  ia  (eaarsL 

Relator  having  been  illegally  compelled  to  sub- 
mit to  the  taking  of  his  photograph  and  meas- 
urements, nnder  the  Bertillon  system,  while  he 
was  on  bail,  held  not  entitled  to  mandamus  to 
compel  the  destruction  of  such  photographs  and 
records.— Qow  v.  Bingham  (Sup.)  1011. 

S  2.    Snbjeeta  and  purposes  of  relief. 

ISIandamuB  will  not  issue,  under  Stock  Ck>r- 
poration  Law,  Laws  1892.  p.  1840,  c.  688.  { 
.53.  as  amended  by  Laws  1807,  p.  314,  c.  384, 
i  3,  to  compel  a  foreii^n  corporation  to  allow 
a  stockholder  to  make  extracts  from  the  cor- 
porate records  for  an  ulterior  purpose  not  con- 
nected with  his  interest  in  the  corporation  or  its 
management. — People  T.  Oironz  Gonaol.  Mines 
Co.  (Sup.)  188. 

As  there  is  no  express  provision  authorising 
issuance  of  mandamus  to  enforce  the  Stock 
Corporation  Law,  Laws  1892,  p.  1840,  c  688, 
8  53,  as  amended  by  Laws  1897,  p.  314,  c.  38|, 
I  3,  its  issuance  rests  in  the  discretion  of  the 
court. — People  T.  'Girouz  Consol.  Mines  Go. 
(Sup.)  188. 

•Where  the  application  of  a  stockholder  for 
mandamus  to  enforce  his  right  to  inspect  cor- 
porate books  is  not  made  in  good  faith  for  a 
legitimate  object,  it  will  be  denied.— People  v. 
National  Park  Bank  (Sup.)  3G9. 

Certain  facts  held  to  require  a  stockholder, 
seeking  to  enforce  his  right  to  inspect  corporate 
books,  given  by  Stock  Corporation  Law,  Laws 
1890,  p.  1070,  c.  564,  §  29,  as  amended  by 
Laws  1901,  p.  965,  c.  354,  to  disclose  freely  his 
object  in  making  the  application,  or  mandamus 
would  be  denied. — People  v.  National  Park  Bank 
(Sup.)  369. 

The  court  held  to  possess  discretion  in  grant- 
ing or  refusing  mandamus  to  enforce  the  right 
of  a  stockh'older  to  inspect  the  corporate  stock 
book,  as  provided  by  Stock  Corporation  Law, 
Laws  1890,  p.  1070.  c.  6G4.  §  29,  as  amended 
by  Laws  lOdl.  p.  965,  c.  354.— People  v.  Na- 
tional Park  Bank  (Sup.)  369. 

'Mandamus  against  a  board  of  highway  com- 
missioners held  to  lie  to  compel  the  removal  of 
certain  obstructions.  —  People  v.  Hawzhurst 
(Slip.)  746. 

'Relator,  a  tenement  house  inspector,  held 
validly  discharged,  under  Greater  New  York 
Charter,  Laws  1901,  p.  636,  c.  406,  J  1543,  and 
not  entitled  to  reinstatement. — People  v.  Butler 
(Sup.)  833. 

'Where  the  permit  to  a  market  stand  is  as- 
signed with  the  approval  of  the  proper  authori- 
ties, and  the  comptroller  refuses  to  issue  the 
assignee  a  permit  without  restricting  the  privi- 
leges, mandamus  will  lie  to  compel  him  so  to  do. 
—People  V.  Metz  (Sup.)  970. 

'Mandamus  held  to  He  to  compel  the  recog- 
nition of  petitioner  as  the  duly  elected  warden 
of  a  certam  parish  of  the  Protestant  Episcopal 
Church.— In  re  Williams  (Sup.)  1105. 


'Mandamus  held  to  lie  to  compel  the  givic: 
of  a  certificate  or  due  recognition  of  election, 
if  the  facts  wbidi  determine  the  applicant's 
rights  are  andispnted. — In  re  Williams  (Sap.) 
1105. 

(    3.    Jnrlsdlctloii,    prooeedlncSi   and    re- 
Uef. 

A  stockholder  seeking  mandamus  to  enforce 
his  right  to  inspect  corporate  books  held  re- 
quired to  show  affirmatively  that  he  is  actin; 
in  good  faith  for  a  legitimate  psrpose. — People 
v.  National  Park  Bank  (Sup.)  360. 

'In  mandamus  by  a  stockholder  to  enforce 
his  right  to  inspect  corporate  books,  the  court 
may  require  the  applicant  to  submit  reply  af- 
fidavits of  good  faith,  or  may  appoint  a  refenv 
to  take  proof  and  report  to  the  court. — Pe<H»le 
T.  National  Park  Bank  (Sup.)  369. 

'The  rule  that  a  person  dismissed  from  an  of- 
fice who  wishes  to  be  reinstated  must  appl.r 
promptly  held  not  to  apply  to  a  person  who 
upon  retirement  from  the  fire  department  bis 
his  pension  fixed  too  low  and  sues  to  have  it 
fixed  at  the  right  amount. — Ramsay  v.  Lantry 
(Sup.)  828. 

'Under  Code  Civ.  Proc.  §S  2082-20St  held 
that,  after  issue  joined  on  an  alternative  writ 
of  mandamus  granted  at  Special  Term,  it  was 
error  for  the  judge  at  trial  term,  after  hearing 
proof,  to  make  a  final  order  disomissing  the  pro- 
ceedings on  the  merits,  without  submitting  any 
question  to  the  jury  or  directing  a  verdict.— 
People  V.  Italian  Ass'n  St.  Bartholomew  Eoli- 
ana  of  Mut.  Aid  of  New  York  (Sup.)  1101. 


MANDATE 


See  "Mandamus." 


MAPS. 


In  condemnation  proceedings,  see  "Eminent  Do- 
main," I  3. 

MARRIAGE. 

See  "Divorce" ;  "Husband  and  Wife." 
Effecting   revocation   of   will   of   husband,  see 
"Wills,"  i  2. 

'Under  Code  Civ.  Proc.  f  1774,  as  amended 
by  Laws  1902,  p.  951,  c.  2M,  as  amended  bj 
Laws  1905,  p.  1203.  c.  537,  the  court-  htU 
without  authority  to  refuse  to  enter  final  judg- 
ment in  an  action  to  annul  a  marriage.— Bern- 
zott  V.  Bemiott  (Sup.)  424. 

'In  an  action  by  a  husband  to  annul  a  mar 
riage,  the  wife,  after  paying  her  counsel  fees 
and  expenses,  cannot  compel  the  plaintiff  to 
reimburse  her  therefor.— Schroter  v.  Schister 
(Sup.)  1065. 

'Marriage  of  woman  after  disappeanuice  of 
and  absence  of  her  husband  for  five  years  kM 
valid  as  to  all  the  world,  unless  her  husband  re- 
appears and  institutes  an  action  to  aonol  the 
same.- In  re  Del  Genoyese's  WUl  (8ur.)  1033. 


'Point  aimotatad.   8«e  aTllahaa. 
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MARRIED  WOMEN. 

See  "Hnsband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Employee  of  mnnicipal  corporations,  see  "'. 
nicipal   Corporations,"   §   1. 

Expert  testimony  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  §  6. 

Liability   of   carrier   for   acts   of   servant,    see 
"earners,"  |  2. 

Taking  case  or  question  from  jnry  in  action  for 
services,  see  "Trial,"  §  4. 

Trade  anions,  see  "Trade  Unions." 

i    1.    The  relation. 

*An  actor  under  emplojinent  for  a  specified 
Dumber  of  weeks  held  entitled  to  recover  dam- 
ages for  breach  of  contract  on  his  employer 
wrongfully  discharging  him. — ^Keane  v.  Liebler 
(Slip.)  102. 

'Where  one  was  hired  at  $50  a  month,  noth- 
ing being  said  of  the  period  of  service,  the  mas- 
ter had  the  right  to  discharge  him  at  any  time 
and  incurred  no  obligation  beyond  the  wages 
due  at  the  time  of  such  discharge. — Frank  v. 
Manhattan  Maternity  &  Dispensary  (Sup.)  404. 

Where  a  contract  of  hiring  is  general  or  in- 
definite in  its  terms,  it  is  prima  facie  a  hiring 
at  will,  and  the  burden  rests  upon  the  servant 
to  prove  that  the  fairing  is  for  a  definite  term. 
—Frank  v.  Manhattan  Maternity  &  Dispensary 
(Sup.)  404. 

*Te8timony  held  not  to  show  discharge  of  an 
employ^,  but  abandonment  of  his  employment. 
— Fenster  v.  Bass  (Sup.)  872. 

f  2.     Serrloes  and  oompensation. 

•An  employ^  at  a  weekly  salary  held  not  en- 
titled to  recover  salary  for  a  week  for  which  the 
service  wag  not  completed,  whether  he  abandoned 
the  employment  or  was  discharged. — Keane  v. 
Liebler  (Sup.)   102. 

In  an  action  against  an  employer  to  recover 
for  overtime  work,  evidence  held  insufficient  to 
Buatain  judgment  for  plaintiff. — ^Friedman  v. 
Fertel  (Sup.)  832. 

'Whether  plaintiff  was  entitled  to  commissions 
on  sales  made  for  defendants  in  excess  of  the 
amount  admitted  by  defendants'  answer  held 
under  the  evidence  for  the  jury. — Meyera  ▼. 
Weber  (Sup.)  632. 

T'^nder  a  contract  to  pay  a  salesman  an  ad- 
ditional sum  if  his  sales  were  satisfactory,  it 
lay  with  the  employer  alone  to  determine  wheth- 
;r  the  sales  were  satisfactory. — Alford  v.  Cook 
(Sup.)  710. 

Letters  introduced  in  evidence  in  an  action  on 
\  contract  to  pay  a  salesman  an  additional  sum 
if  his  services  were  satisfactory,  if  competent 
»t  all  as  tending  to  prove  the  employer's  esti- 
mate of  the  value  of  the  whole  period  of  the 
salesman's  services,  held  at  most  the  ordinary 
messages  of  an  employer  to  his  employg  cal- 
culated to  stimulate  him  to  renewed  effort.— 
i\lford  V.  Cook  (Sup.)  710. 


•An  employe  paid  by 
during  the  week  to  fo 
he  had  worked  and  ai     i 
guaranty  that  he  woul 
Bass  (Sup.)  872. 

i  3.    Master's   liabl 

servant — Kat     i 
general. 

Defendant  subcontrac  i 
theft  of  the  tools  of  a  c  ' 
Dewling  v.  a  W.  Klap    : 

i  4.    —  Tools,    ma    I 
and  places  f  < 

*A  master  is  not  liab 
ant  by  an  alleged  defe 
absence  of  affirmative  p 
notice  that  the  macbii 
v.  Lehmaier  (Svip.)  218 

•The   fact  that   a  s«    : 
the  danger  incident  to  1    i 
relieve  the  master  froD 
and  precaution  to  guar< 
danger  to  the  servant.— 
seed  Co.   (Sup.)  45& 

•In  an  action  for  ii  i 
employ*,  evidenwf  held  i 
ployer  furnished  an  un   : 
tion  of   Employer's   Lie 
p.  1748,  c.  600.— Wack  v 

;   5.    —  Wamlnic 
serrant. 

•Where  the  danger  o 
is  obvious,  the  failure  ■  I 
his  employe  instructioni 
danger  is  not  negligenci 
lOOl 

{  6.   ^^  Fellow  sex  ' 

•In  an  action  against 
a  cleaner  in  a  schoolhoc  i 
a  liquid  mixture  given  h 
used   in   cleaning,    held 
was  that  of  a  fellow  sei  . 
of  Education  of  City  of 

•Employers'    Liability 
1748,  c.  600,  construed,  « i 
liability  of  employers  foi 
Finuigan  v.   New  Tork   '. 
855. 

•An  employe  held  not   i 
Employer's  Liability  Ac 
c.  600,  making  an  emph . 
to  an  employe  caused  b  i 

fence  of  one  intrusted  i; 
tovi  V.  Hess  (Sup.)  1001 

•An  employe  and  co-em  i 
ants.— Bovi  v.  Hess  (Sup, 

§  7.    — ^  Contributor 
serTant, 

•In  an  action  for  injnr 
evidence  examined,  and  i 
guilty  of  contributory  nc 
Jordan  L.  Mott  Iron  Woi: 

{  8.    —  Actions. 

•In  an  action  for  injur! 
ing  from  a  scaffold,  evidei 


107  N.Y.S.— 76 
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establish  a  cause  of  action. — Shea  t.  Hedden 
CoBst  Co.  (Sup.)  54. 

•Evidence  as  to  the  circumstances  of  an  injury 
to  an  employ^  struck  by  a  piece  of  falling  wood 
held  not  sufficient  to  connect  the  employer  with 
the  happening  of  the  accident. — Wurtnlee  t.  Con- 
crete Steel  &  Tile  Const  Co.  (Sup.)  101. 

In  an  action  for  death  of  a  servant  by  coming 
in  contact  with  an  electric  rail,  evidence  held 
insufficient  to  warrant  a  finding  that  defendant 
was  negligent  in  failing  to  warn  deceased  of 
the  danger. — Causullo  v.  Lienox  Const.  Co.  (Sup.) 
431. 

Evidence  of  a  witness  not  shown  to  have  ever 
seen  deceased  prior  to  the  day  of  the  accident, 
that  he  did  not  hear  him  warned  of  the  danger 
from  an  electric  rail,  held  without  probative 
force  on  an  issue  as  to  whether  deceased  was 
actually  warned. — Causnllo  v.  Lenox  Const  Co. 
(Sup.)  431. 

*In  an  action  for  injuries  to  a  minor  em- 
phnrtf  in  defendant's  factory,  evidence  examined, 
and  hM  insufficient  to  show  negligence  on  the 
part  of  defendant  in  failing  to  provide  a  suitable 
place  for  work  and  proper  appliances,  or  to 
sufficiently  guard  dangerous  machinery. — liough- 
ran  v.  Jordan  L.  Mott  Iron  Works  (Sup.)  434. 

*In  an  action  for  the  death  of  plaintiff's  in- 
testate, alleged  to  iiave  been  caused  by  negli- 
gence of  defendant,  bis  employer,  evidence  exam- 
ined, and  held  not  sufficient  to  charge  defendant 
with  negligence.— Bradford  v.  Bankers  Bros.  Co. 
(Sup.)  450. 

•In  an  action  for  injuries  to  a  servant,  evi- 
dence held  sufficient  to  sustain  the  finding  that 
the  master  was  negligent  in  failing  to  provide 
certain  devices  for  ttie  safety  of  the  servant— 
L^nch  V.  American  Linseed  Co.  (Sup.)  458. 

In  an  action  for  injuries  to  a  servant,  «vi- 
dence  examined,  and  held  to  show  that  the  serv- 
ant in  no  way  contributed  to  the  iinury.— Lynch 
v.  American  Linseed  Co.  (Sup.)  458. 

In  an  action  for  injuries  to  a  servant  from 
being  drawn  into  the  leg  of  an  elevator  for 
elevating  grain,  evidence  held  to  present  a  ques- 
tion for  the  jury  whether  the  master  was  negli- 
gent in  not  taking  reasonable  precautions  to 
prevent  such  an  accident,  if  it  could  reasonably 
have  been  foreseen. — Lynch  v.  American  Linseed 
(3o.  (Sup.)  458. 

*In  an  action  for  injuries  to  plaintitTs  scalp, 
caused  by  hei  Iiair  having  beea  caught  in  cer- 
tain machinery  at  which  she  was  employed  to 
work  by  defendant,  evidence  examined,  and  held 
not  to  sustain  a  verdict  for  plaintiff  based  on 
alleged  negligence  of  defendant  in  permitting 
the  floor  about  the  machinery  to  be  in  an  oil; 
condition,  which  caused  plaintiff  to  slip,  thereby 
bringing  about  the  accident. — Schalk  v.  Commer- 
cial Twine  0>.  (Sup.)  525. 

*In  an  action  for  injuries  to  a  servant,  doc- 
trine of  res  ipsa  loquitur  held  not  to  apply.— 
Guiliano  v.  F.  W.  Seagrist,  Jr.,  Co.  (Sup.)  577. 

In  an  action  by  an  employ^  against  his  em- 
'ployer  for  personal  Injuries,  evidence  examined, 


and  held  to  show  that  the  fire  eawpe  on  whU 
plaintiff  was  injured  was  not  the  only  way  i; 
which  he  could  have  dsaoended  from  bis  wmI 
—Guiliano  v.  F.  W.  Seagrist  Jr.,  Col  (Sup.)  517. 

In  an  action  against  a  railroad  ciHnpany  for 
death  of  an  engineer,  evidence  held  to  sosub 
verdict  for  plaintiff.— -Grisaman  v.  Erie  B.  C!ii. 
(Sup.)  827. 

*A  notice  of  injnij  to  an  empkn^  resulting  in 
his  death  ikeld  insufficient  under  Employers'  li- 
ability Act  Laws  1902,  p.  1749,  c.  600,  |  2.  pre^ 
viding  for  notice  of  injury  to  employes.— Finn}- 
gan  V.  New  York  (^ntracting  Co.  (Sup.)  Soo. 

•Where,  to  recover  for  the  death  of  an  fd- 
ploy6,  the  Employers'  Liability  Act,  Laws  l^T- 
p.  1748,  c.  600,  must  be  relied  on,  and  ihe  no- 
tice of  the  injury  is  not  sufficient  nnder  the  acu 
no  cause  of  action  under  the  act  is  established, 
and  the  action  must  be  dismissed. — Finnigan  r. 
New  York  Contracting  Co.  (Snp.)  855. 

•In  an  action  by  a  servant  for  injuries  result- 
ing from  an  insufficient  platform  and  runvav. 
evidence  as  to  sabseqnent  precautions  taken  w 

Srevent   similar  accidents    held   inadmissible- 
turns  T.  Crow  (Sup.)  944. 

In  an  action  for  the  death  of  an  employ^  in  a 
stoneyard,  whether  the  death  was  caused  by  dr- 
fendaut  negligently  causing  the  stone  to  be  mor- 
ed  by  a  derrick  held  a  question  for  the  jniy.— 
Powers  V.  Miller  (Snp.)  960. 

•A  notice  of  injury  to  an  employ^  hM  insuf- 
ficient under  Ebiployers'  LiaMli^  Act,  La»> 
1902,  p.  1748>  c  600.— Bovl  v.  Hess  (Supi 
1001. 

I  9.    UsMUtlM    tor    iaJiiHea    to    tUid 
penums. 

•In  an  action  for  the  death  of  one  run  over 
by  an  automobile,  hM,  that  the  cliauffeur  was 
not  defendant's  servant  at  the  time  of  the  ac- 
cident—Bohan  V.  Metropolitan  Elxpress  Co. 
(Sup.)  580. 

Failure  to  deny  authority  of  a  chauffeur  «'bo 
had  struck  plaintiff  with  defendant's  automo- 
bile held  not  proof  of  authority. — ^McEnroe  f- 
Taylor  (Snp.)  665. 

•Exemplary  damages  cannot  be  recovend 
against  a  master  for  the  malicious  act  of  a  serv- 
ant, unless  the  master  authorized  the  act,  had 
knowledge  of  it  or  ratified  it — BamieloS  v. 
New  York  &  Q.  C.  By.  Co.  (Sup.)  774. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  "il- 
teration  of  Instruments." 

MEASURE  OF  DAMAGES. 

See  "Damages,"  ^  1. 

MEASURES. 

See  "Weights  and  Measurea." 


•Folmt  Minotated.   •••  •yllskv*. 
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MECHANICS'  LIENS. 

h  coart  in  action  to  eofofce  lien,  see 
VgoBita  in  Court." 
For  poMic  improvement,  see  "Stfttes,"  f  1. 
Penonal  judgment  in  municipal  court  in  gait 

to  enforce  nen,  see  "Courts,"  i  5. 
Snpplemental  pieadini'  in  suit  to  esforce  me- 
chanic's lien,  see  "Pleading,"  |  S. 

i  1.    Right  to  UoB. 

*A  covenant  in  a  lease  obligating  leasee  to 
ke«p  the  premises  in  repair  held  not  to  imply  a 
consent  by  lessor,  within  Mechanics'  Lien  Xiw, 
Laws  1897,  p.  516,  c.  418,  |  3,  creating  a  lien 
for  improvements  made  *ith  the  owner's  con- 
»nt;  there  being  a  distinction  between  "im- 
provements" and  "repairs."— iEtna  Ktevator  Co. 
V.  Deeves  (Sup.)  63. 

Payment  to  the  contractor,  after  plaintHTs 
complaint  to  enforce  a  mechanic's  lien  as  against 
both  the  owner  and  the  contractor  had  been  dis- 
missed and  plaintiirB  time  to  appeal  had  ex- 
pired without  an  appeal  as  to  the  owner,  held 
a  defense  to  plaintiff's  right  to  a  lien  against 
the  contractor  under  Lien  Law,  Laws  1897,  p. 
51C,  c.  418,  f  3,  unless  the  payment  was  in  trust 
or  to  take  the  place  of  the  property. — Van  Kan- 
ne!  Revolving  Door  Co.  v.  Sloane  (Sup.)  504. 

I  2.    Operatloii  and  eCeet. 

♦Under  Laws  1807,  p.  522,  c  418,  {  16,  in 
order  to  extend  a  mechanic's  lien  beyond  one 
year,  an  action  must  not  only  be  brought  to 
foreclose  the  Hen,  bnt  notice  of  pendency  of  the 
action  mnst  be  filed.— In  re  Gabler  (Sup.)  642. 

i  S.    Hmtmiromwavmt, 

Payment  by  the  owner  to  the  contractor,  aft- 
er the  subcontractor's  time  to  appeal  from  a 
judgment  dismissing  his  complaint  in  a  suit  to 
enforce  his  lien  as  to  the  owner  had  expired. 
Mi  to  constitute  a  defense  available  to  the  con- 
tractor, unless  the  money  paid  was  impressed 
<rith  a  trust  and  was  intended  to  take  the  place 
of  the  lien  on  the  land.— Van  Kannel  Kevolvlng 
Door  Co.  ▼.  Sloane  (Sup.)  507. 

Under  Code  Civ.  Proc.  §f  339S,  3412.  held  that, 
in  an  action  to  enforce  a  lien  for  labor  perform- 
ed by  plaintiff  on  a  building  under  an  agreement 
with  contractors  who  were  erecting  it  for  the 
owners,  where  no  contract  relation  existed  be- 
tween plaintiff  and  the  owners,  and  no  personal 
judgment  was  demanded  in  the  complaint,  it  was 
error  to  render  a  personal  Judgment  against 
them.— Daxe  v.  Hajek  (Sup.)  601. 


MEDIOiNES. 


See  "Druggists." 

MEETINGS. 

)f  stockholders,  see  "Corporations,"  S  8. 

MEMORANDA. 

by   Btt 
Statute  of,"  <  2. 


MERI  I 

Of  caose  of  aolkm  In  jad  i 
f  8. 

MISREPRES  I 

See  "False  Pretenses" ; 

MODIFIC  ! 

Of  judgment  or  order  ei 
(12. 

MONEY  I 

Evidence  of  limitation  o 
itation  of  Actions,"  |  i  . 

*In  an  action  to  lecoT  i 
held  insufficient  to  she  i 
Gutman  v.  Wolfsohn  (Si  i 

♦Unless  it  appears  oth 
check  is  presumed  to  be 
and  not  the  making  of  a    : 
sohn  (Sup.)  546. 

MONEY  Ri: 

In  an  action  to  recove  ' 
check  which  was  divertt : 
missal  of  the  complaint  i 
justified. — (Jorlitzer  v.  Le  i 

*Wher«  defendant  reo  i 
that  part  of  the  amount  ' 
tiff,  but  failed  to  pay  it  i 
ered  in  an  action. — Harr  i 
403. 

MONOPtI 

f  1.  Tmsta  and  oth! 
restealmt  of  tr  i 
The  Donnelly  Anti-Trti 
1514,  c.  690,  providing  I 
monopolies  in  the  mannf  i 
sale  of  commodities,  and 
such  monopolies,  does  n: 
companies,  and  hence  an  i 
persons  as  officers  and  dii' 
telegraph  companies  to  a| 
to  testify  regarding  contr 
a  preliminary  to  the  instit 
der  said  law  will  be  set 
(Sup.)  799. 

MON'I 

Tenancy  from  month  to 
and  fenant,"  i  4. 

MORTGi! 

Computation   of  period  ■: 
"Limitation  of  Actions,' 


*Vobat  aaaotated. 


faction,  see  "Accord  an 
■«e  ayllalnM. 
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MmrtfOfM  «f  partioular  tpedet  of,  or  ettatet  or 

interett  in,  property. 
Interest  of  beneficiaries  under  will,  see  "WiUa," 

JIO. 
Pergonal  proper^,  aee  "Chattel  Mortcasea." 
Bailroada,  aee  "Bailroada,"  {  2. 

I    1.    Beqnialtea  mnA  ■wmllAitr. 

'Where  a  mortgace  is  under  seal,  a  consid- 
eration is  presnmed. — Qnackenbush  t.  Mapes 
(Snp.)  1047,  1052. 

{  2.     Bichts  «Bcl  UaMlltles  of  parties. 

Plaintiff  held  not  entitled  nnder  the  terms  of 
a  consolidated  mortgage  to  demand  the  delivery 
of  consolidated  mortgage  bonds  upon  the  sur- 
render of  canceled  first-mortgage  bonds.— Ha- 
vana Electric  Ry.  Co.  v.  Central  Trust  Co.  of 
New  Tork  (Sap.)  680. 

I   3.    Paymeat   or   performaaee   of   eoa- 
dJtioa,  release,   and   satlsfaotion. 

*Tbe  lapse  of  20  years  after  maturity  of  a 
mortgage  raises  a  presumption  of  payment. — 
Greenfield  v.  Mills  (Sup.)  705. 

A  mortgagor  held  entitled  to  prepare  a  satis- 
faction piece  and  have  it  executed  by  the  mort- 
gagee on  pajrment  of  a  fee  of  25  cents,  under 
Code  Civ.  Proc.  {|  1261,  3298,  snbd.  2.— Krulder 
V.  HiUman  (Sup.)  727. 

Taxes  not  having  been  paid  by  mortgagor 
when  they  became  due,  under  (greater  New 
Tork  Charter,  Laws  1901.  p.  389,  c.  466,  §  914, 
tender,  after  commencement  of  foreclosure  suit, 
of  taxes,  interest,  and  costs,  held  insufficient; 
the  whole  debt  having  become  due  at  mortgagee's 
election.— Germania  Life  Ins.  Ca  t.  Potter 
(Sup.)  912. 

A  clause  in  a  bond  and  mortgage  providing 
for  payment  of  certain  installments  of  the  prin- 
cipal held  not  to  extend  the  date  of  maturi^  of 
the  entire  debt  as  specified  therein.— MacDonald 
v.  Potter  (Sup.)  916. 

t  4.     Foreolosmre  by  aetlon. 

*A  provision  that,  on  a  mortgagor'a  failure  to 
pay  taxes  and  their  payment  b^  mortgagee,  the 
whole  debt  shall  become  due  if  the  mortgagee 
so  eI<Tt,  in  pnforcpable.— Germania  Life  Ins.  Co. 
T.  Potter  (Sup.)  912. 

MOTIONS. 

Relating  to  pleadings,  see  "Pleading,"  (  8. 

For  particular  purpoae*  or  relief. 
Bill  of  particulars  in  pleading,  see  "Pleading," 

i  0. 
Change  of  venae  in  civil  actions,  see  "Venue," 

i  1. 
Consolidation  of  actions,  see  "Action,"  |  1. 
Direction  of  verdict  in  civil  actions,  see  "Trial," 

f  ^■ 
Dismissal  or  nonsuit  on  trial,  see  "Trial,"  {  4. 

Leave  to  file  supplementary  pleading,  see 
"Pleading,"  |  5. 

Opening  or  setting  aside  default  judgment,  see 
'^Judjfment,"  8  2. 

Presentation  of  objectiona  for  review,  see  "Ap- 
peal," §  5. 


"In 


Quashing   indictment  or  faiformatioB. 

dictment  and  Information,"  {  1. 
Revival  of  action,  see  "Abatement  and  Revival.' 

12. 
Setting  aside  writ  «f  inquiry,  aee  "Damages,' 

{  3. 
Striking  out  pleading,  see  "Pleading,"  i  & 
Vacation  of  judgment  in  municipal  court,  aei 

"Courts,"  t  6. 

'Where  an  order  waa  entered  by  mistake,  tbi 
correct  course  held  to  be  to  move  to  vacate  tb 
same,  and  not  for  the  justice  to  destroy  one  r 
the  orders,  though  he  believed  that  both  parr> 
were  represented  and  that  tacit  consent  vt- 
given  to  hia  act.— Hill  t.  Muller  (Sap.)  1. 

'Where  the  decision  of  a  question  dependi 
imon  disputed  facts,  it  should  not  be  decitk* 
upon  motion,  bat  should  be  held  for  determine' 
tion  niion  tnaL— Conrad  v.  Conrad  (Sap.)  1^3. 

MOTIVE. 

See  "Criminal  Law,"  {  L 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Argument  and  conduct  of  counsel  at  trial  in 
action  against,  see  "Trial."  {  3. 

(Tare  required  by  contractors  as  to  person  usin;; 
street,  see  "Negligence,"  {  1. 

Ground  for  equitable  relief  against  judgment  of 
municipal  courts,  see  "Judgment,     f  6. 

Mandamus,  see  "Mandamus,"  {  2. 

Measurements  under  Bertillon  system  of  pereoos 
admitted  to  bail  by  police  department  as  in- 
terfering with  personal  liberty  and  securic;', 
see  "Constitutional  Law,"  {  3. 

Munidpel  courts,  see  "Courts,"  {{  1,  3-6L 

Ordinances  relating  to  intoxicating  liqaors.  ^e* 
"Intoxicating  Liquors." 

Partial  invalidity  of  statute  amending  Greater 
New  York  Charter,  see  "Statutes,"  {  1. 

Restraining  erection  of  sky  signs,  see  "Injono- 
tion,"  M  2,  3. 

Rules  of  municipal  court,  see  "Courts."  |  2. 

Rules  of  police  department  as  exercise  of  jodi- 
cial  powers  by  administrative  offices,  see  "Con- 
stitutional Law,"  i  2. 

Street  railroads,  see  "Street  Railroads." 

{    1.    Officers,  agents,  and  employte. 

A  person  discharged  from  a  position  in  tt« 
civil  service  of  a  city  to  which  he  was  not  enr- 
tled  nnder  the  dvil  service  rules  cannot  recot^r. 
in  an  action  for  salary,  on  a  quantum  moru.t 
for  services  rendered.— Deering  v.  City  of  X*' 
York  (Sup.)  934. 

The  title  to  a  position  within  Uie  dvIl  eerri« 
laws  cannot  be  tried  on  an  action  for  salary.— 
Deering  v.  City  of  New  York  (Sop.)  9S4. 

A  clerk  temporarily^  appointed  under  refla- 
tion 34  of  the  municipal  civil  service  eomini«- 
sion  in  force  in  1898,  m  the  absence  of  an  elir  - 
ble  list,  may  be  summarily  dismissed  nnder  k* 
regulation  34  of  the  municipal  civil  serrkv 
rules  promulgated  in  1889,  under  Laws  ISK'. 


'Point  annotated.   See  syllabva. 
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|i.  795,  c.  370.— Deering  y.  City  of  New  York 
(Sap.)  934. 

The  fact  that  no  eligible  list  waa  afterwards 
certified  to  an  officer  making  a  temporary  ap- 
pointment does  not  make  tlie  appointment  per- 
manent—Deering  T.  CitT  of  New  York  (Snp.) 
934. 

The  pnblic  exigency  under  which  the  dvil 
service  laws  and  regnlations  yield  is  only  inch 
a  pnblic  necessity  as  amounts  to  an  emergency. 
-Deering  t.  City  of  New  York  (Snp.)  934. 

An  inspector  of  police  who  is  reinstated  is  en- 
titled to  his  salary  from  the  date  of  the  order 
of  leinstatement  to  the  date  of  the  resnmption 
of  hia  duties.— Cross  v.  City  of  New  York  (Sap.) 
942. 

Dnder  the  charter  of  the  City  of  Elmira, 
Uws  1894,  p.  1458,  c.  015,  %  104,  where  the 
first  assistant  engineer  was  removed  and  his 
office  atralished,  but  by  the  same  resolution  of 
the  fire  commissioners  another  ofiSce  was  creat- 
ed having  sabstantially  the  same  duties,  the 
first  assistant  engineer  AeUI  entitled  to  rein- 
statement-People V.  Coleman  (Sup.)  957. 

Evidence  held  insufficient  to  justify  a  finding 
that  a  police  officer  had  been  guilty  of  im- 
proper conduct  justifying  his  discbarge. — ^Peo- 
ple ▼.  Bingham  (Sup.)  1055. 

*Tbe  dismissal  of  a  police  officer  held  inyalid 
for  want  of  sufficient  notice,  under  a  rule  of 
the  police  department. — People  t.  Bingham 
<Snp.)  1063. 

i  2.    PnlUe  improTements. 

•Laws  1883,  p.  100,  c.  113,  authoriaing  a  re- 
covery of  damages  from  a  change  in  the  grade 
of  a  street,  held  to  create  a  right  to  compensa- 
tion not  existing  independent  of  it,  and  exclu- 
sive of  any  other  remedy.— Hoy  t.  Village  of 
Salamanca  (Sup.)  208. 

*KentaI  damages  to  an  owner  abatting  on  .a 
*tieet,  the  grade  of  which  was  changed,  held 
not  within  Laws  1883,  p.  100,  c.  113,  authorizing 
a  recovery  of  damages  from  the  chango  in  grade 
«a  street— Hoy  ▼.  Village  of  Salamanca  (Sup.) 
4)8. 

*A  provision  in  a  village  charter  authorizing 
it  to  ^ade  streets  did  not  include  the  power 
to  erect  a  wall  in  the  street  to  change  the 
frade,  nor  did  it  authorize  the  closing  or  with- 
arawal  of  any  part  thereof  from  the  public 
use.— Hyland  v.  President  and  Trustees  of  Vil- 
lage of  Ossining  (Sup.)  225. 

•Proceedings  to  close  a  street  at  its  intersec- 
™n  with  a  road,  and  to  change  the  grade  of  a 
part  of  the  road,  without  service  of  the  notice 
required  by  Laws  1906,  p.  474,  c.  242,  on  the 
wners  of  the  land,  held  void.— Hyland  v.  Presi- 
^°t  and  Trustees  of  Village  of  Ossining  (Sup.) 

Village  trustees,  in  proceedings  to  close  a 
°|'eet  and  change  the  grade  of  a  road,  held 
"onnd  to  know  who  were  the  owners  of  the 
w^mises  affected  by  the  change,  and  to  exercise 
"We  care  to  ascertain  the  same  than  a  mere 
czaminatioii  of  the  assessment  roll.— Hyland  v. 


President  and  Trustee 
(Sup.)  22S. 

A  change  of  plan  fc 
street  by  a  board  of 
only  be  had  at  a  put 
to  all  persons  whose  jp 
thereby. — Hyland  v.  P 
Village  of  (>ssining  (Si 

•Amendment  of  a  ] 
ment  by  the  road  oomi 
of  trustees  and  the  en 
ratified  by  the  board 
President  and  Trustee 
(Sup.)  226. 

•Buffalo  CHty  Charte 
application,  in  determi 
ment,  to  the  power  of  I 
improve  the  Buffalo  ri 
sessment  to  pay  one-fa 
1002,  pp.  imi,  1362,  c 
by  Laws  1906,  p.  172J 
ment  is  also  authoriz 
tion  405).— People  v.  C 

Method  of  assessing  t 
p.  1362,  c.  568,  I  3,  as 
p.  1725,  c.  665,  provid 
to  reimburse  the  city 
the  amount  of  river  in 
ed.— People  v.  City  of 

Under  Code  Civ.  Pn 
certiorari  to  review  a  i 
improvement  of  a  city'i 
Buffalo  held  insufficiei 
that  the  contract  was 
in  violation  of  BuSah 
People  V.  City  of  Buff 

An  assessment  of  pr 
ment  at  a  uniform  rat 
objectionable,  in  the  t 
benefits  to  relators'  pr< 
ed. — People  v.  City  of 

A  contract  involvin 
dredging  of  city's  shif 
entered  into  in  violati' 
ter,  i  408.  so  that  an  a 
erty  benefited  was  um 
tacked.— People  v.  Citj 

Relator's  property  / 
sessable  for  improven 
canal  without  referenc 
not  been  previously  : 
provemeats.- People  v 

Under  Laws  1896, 
for  the  rebuilding  of  t1 
architects  employed  by 
rection  to  prepare  del 
constrnction  of  cell  \ 
held  not  entitled  to  coi 
—Withers  v.  City  of  1 

(   3.    Polloe  power 

*A  sky  sign  erected 
for  pnrposes  of  advert 
tnre    within  the  mean 
of   New   York   City, 
council    of    1890,    in 


*Folmt  simotated.   S«e  syllalma. 
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Owater  N«w  Tork  Charter,  Laws  1887,  p.  221, 
c.  378,  {  647.— City  of  New  York  v.  M.  Wine- 
bargh  Advertising  Co.  (Sup  J  4:78 ;  Kobbe  Co.  t. 
est?  of  New  Ymk  (Sap.)  489. 

Under  New  York  City  Bnlldinic  Code,  I  161, 
re-enactinc  ConsoUdatioB   Act,   Laws    1882.   p. 


140,  c.  410,  I  000.  aa  amended  by  Laws  1892, 
p.  583,  c.  275.  S  42,  the  court  ia  not  authorised 
by  a  summary  order  to  require  a  structure  claim- 
ed to  have  been  erected  In  violation  of  the 
Building  Code  t?  be  removed.— City  of  New 
York  V.  O.  J.  Gude  Co.  (Sup.)  484. 

The  fact  that  a  municipal  ordinance  regulat- 
ing the  height  of  sky  signs  is  unreasonable  does 
not  justify  one  in  erecting  any  height  of  sky 
sign  he  wishes,  without  the  permit  required  for 
a  sky  sign  by  the  ordinance.— City  of  New  York 
V.  O.  J.  Oude  Co.  (Sup.)  484. 

Alterations  in  tenement  houses  under  plana 
filed  with  the  tenement  house  department  for 
the  ostensible  purpose  of  turning  them  from 
tenement  to  nontenement  purposes  haying  been 
made  with  the  intent  to  evade  tlie  tenement 
house  law,  the  owner  held  guilty  of  a  violation 
of  that  law,  notwithstanding  approval  of  plans 
and  also  a  second  set  of  plans  filed  after  com- 
pletion of  the  alterations.— Tenement  House  De- 
Cment  of  City  of  New  York  v.  Newland 
ity  &  ConstrucUoB  Co.  (Sup.)  723. 

t   ^    ITse  aad  resnlatlon  of  pnbUo  pla- 
eaa,    property,    mmd   xr^rka. 

In  an  action  for  iniurles  to  a  pedestrian  fall- 
ing over  a  skid  used  by  a  grocer  in  loading  and 
unloading  goods,  evidence  held  to  efltabllsh  a 
prima  facie  case,  and  to  call  on  the  grocer,  to 
avoid  liability,  to  show  that  his  use  was  reason* 
able. — Kurlanchick  v.  Sklamberg  (Sup.)  117. 

Where  the  use  of  a  sidewalk  by  a  grocer  In 
loading  and  unloading  goods  was  a  nuisance, 
and  a  pedestrian  was  injured  by  reason  there- 
of, the  nuisance  A«Id  the  proximate  cause  of  the 
injury.— Kurlanchick  t.  Sklamberg  (Sup.)  ll7. 

*The  right  of  one  to  use  the  sidewalk  for  load- 
ing and  unloadlni;  goods  held  to  depend  on 
whether  such  use  is  necessary,  temporary,  and 
reasonable,  which  is  one  of  fact  to  be  determined 
with  reference  to  time,  place,  and  circumatan- 
ces.— Kuiianchick  v.  Sklamberg  (Sup.)  117. 

The  unauthorized  erection  of  a  wall  in  a 
street  in  front  of  plaintiff's  premises  held  a 
nuisance.— llyland  v.  President  and  Trustees  of 
Village  of  Ossining  (Sup.)  225. 

*Adjoining  landowners  own  the  land  to  the 
center  of  the  street,  subject  only  to  the  ease- 
ment of  the  iHiblic  to  the  right  of  way,  and 
therefore  are  entitled  to  exercise  all  ordinary 
remedies  for  injuries  to  the  freehold.— Hyland 
v.  President  and  Trustees  of  Village  of  Ossining 
(Sup.)  225. 

*Stoop  and  entrance  to  a  residence  ezteadiog 
six  or  seven  feet  beyond  the  building  line  held 
a  nuisance  which  may  be  abated  at  the  suit  of 
the  city.— City  of  New  York  v.  Bice  (Sup.)  641. 

'Neither  the  assembly  of  the  city  of  New 
York  nor  the  park  commissioner  can,  in  streets 
lying  within  350  feet  of  a  public  park,  permit  an 


encroadiment  of  a  {Mnnaneat  charartiwr  thsrtlr 
—City  of  New  York  ▼.  Rice  (Sup.)  641. 

Ob  assign mwit  el  a  market  stall  pendt.  tb» 
eomptroller  htU  not  to  have  tke  power  to  Unit 
the  assignees^  privilegea ;  they  being  entitled  ta 
a  permit  exaeuy  like  that  of  their  assignor.— 
People  T.  Meti  (Sup.)  970. 

In  an  action  for  injuries  to  piaintllf  by  bein;  j 
struck  by  a  wagon  in  a  street,  evidence  held  to  I 
require    submission   of   plaintiif's   contribntoiy 
negligence  to  the  Jury. — ^Ackerman  v.  Liivincstoa 
(City  Ct.)  1036. 

{   S.    Torts. 

*The  doctrine  of  respondeat  superior  hrid  to 
apply  to  municipal  or  ^vemmental  corpora- 
tions  in  respect  of  duties  put  np<ni  then.— 
Higbie  v.  Board  of  Education  of  City  of  Htv 
York  (Sap.)  168. 

Complaint  in  an  action  for  injnrieo  to  a  pedec- 
trlan  caused  by  a  defective  sidewalk  keU  ts 
state  a  cause  of  action  against  the  trustees  af 
the  village  individually.— Hungeiford  t.  Village 
of  Waverly  (Sup.)  291. 

'Allegations  of  complaint  held  sufficient  to 
meet  the  requirements  of  Laws  1887,  p.  3^1, 
c.  414,  requiring  the  filing  of  verified  statement 
of  claim  for  injuries  received  by  defect  ia  a 
sidewalk. — Hungerford  v.  Village  of  Waverly 
(Sup.)  201. 

In  an  action  against  one  alleged  to  be  the  own- 
er of  premises  abutting  upon  a  sidewalk  on 
which  the  plaintiff  was  negligently  injured,  the 
burden  was  upon  plaintiff  to  raova  such  owner- 
ship.—Cohn  V.  Tomes  (Sup.)  651. 

Evidence,  in  an  action  for  personal  injury 
caused  on  a  sidewalk  in  front  of  premises  al- 
leged to  be  owned  by  defendant,  heU  to  show 
defendant  was  not  the  owner. — Cohn  v.  Tomes 
(Sup.)  651. 

■A  claim  against  the  city  of  N«w  Tork  for  ht- 
Juries  »«M  barred,  under  New  York  Charter, 
Laws  1901.  p.  114,  c  466,  |  261,  and  Laws 
1886,  p.  801,  c  672.— Bemreither  r.  City  of 
New  York  (Sup.)  1006. 

*A  citT,  in  relocating  a  water  main  to  per- 
mit the  building  of  a  rapid  transit  station,  is 
not  liable  for  a  failure  to  selett  the  best  pas- 
sible route  or  to  adopt  the  best  poaeible  plan 
of  construction,  if  those  selected  were  reason- 
ably safe.— Kelsey  ▼.  City  of  Now  York  (Sup.) 
U)89. 

MUTUAL  AID  SOCIETIES. 

See  "Beneficial  AaBOCiatlonB." 

MUTUAL  BENEFIT  INSURANCL 

See  "Insurance,"  |  4. 

NAMES. 

See  "Trade-Marks  and  Trade-Nancs.* 
Correction  of  judgment  as  to  name  of  pu<7>  ••* 
"Judgment,*'  {  4. 


*Palmt  MUMtntod.   Soo  syllabos. 
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NEGLIGENCE. 

Owing  death,  see  "Death."  1 1. 

Measare  of  damages,  see  "Damages,"  |  L 

By  partionUtr  claitei  of  pergont. 
See  "Adjoining  Landowners" :  "Carriers,"  {  2 ; 

"Municipal  Corporations,"  §  5;  "RaHroada," 

!  3 ;  "Street  Bailroads." 
Boarding  house  keeper,  see  "lanlceepers." 
Employers,  see  "Master  and  Servant,^'  U  3-8. 

Condition  or  «•«  of  portioulor  »p«oie$  of  prop- 
eriy,  toorks,  machinery,  or  other  inttru- 
mentalitie*. 
See  "Biplosives" ;    "Highways,"   |   1;    "Rail- 
roads," f  3;   "Street  Railroads,"  (  1. 
Demised  premises,  see  "Landlord  and  Tenant," 

Contrilmtory  negUffence. 
Of  passenger,  see  "Carriers,"  {  2. 
Of  person  Injured  by  wrongful  use  of  street,  see 

"Manidpftl  Corporations,    |  4. 
Of  person  killed  in  operation  of  railroad,  see 

"Railroads,"  {  3. 
Of  person   killed  or  Injnred   by   operation   of 

street  railroad,  see  "Street  Railroads,"  g  1. 
Of  servant,  see  "Master  and  Servant,"  {§  7,  8. 


i  1. 


oonstltntlnK 


Aets     or     omissions 
BogUgenee. 

'Failure  to  perform  a  statutory  duty  is  evi- 
dence of  negligence,  which,  when  injury  results, 
mea  a  cause  of  action.— Shields  t.  Paul  B. 
Push  &  Co.  (Sup.)  604. 

The  liability  for  an  injury  caused  by  failure  to 
oomply  with  New  York  City  Building  Code,  i 
80.  and  Greater  New  Tork  Charter,  Laws  1897. 
P-  15,  c.  378,  i  41,  requiring  the  sidewalk  in 
front  of  a  building  being  erected  to  a  certain 
height  to  be  covered,  does  not  rest  upon  an  obli- 
gation of  employer  to  employ^,  but  on  the  doty 
ot  protecting  those  in  the  street.— ^lields  t. 
Paul  B.  Pngh  &  Co.  (Sup.)  604. 

♦Under  New  Tork  Cify  Building  Code,  g  80, 
»nd  Greater  New  York  Charter,  Laws  1897,  p. 
15,  c.  378,  {  41,  a  general  contractor  who  fails 
to  construct  a  covering  over  the  sidewalk  to 
protect  persons 'in  the  street  held  liable  for  a 
death  cansed  by  his  neglect.— Shields  v.  Faul  B. 
Pngh  t  Co.  (Sup.)  604. 

An  owner  of  a  hod-hoisting  elevator  who  rent- 
ed the  same  to  a  contractor  held  only  bound  to 
?|e  that  the  elevator  when  installed  was  safe. — 
naigh  V.  Edelmeyer  &  Morgan  Hod  BSevator 
Co.  (Sup.)  936. 

i  2.    Ooatrlltiitory  Beg;UBeBoe. 

*The  fact  that  a  hall  was  dark  or  that  the 
cellar  door  was  not  locked  held  not  to  constitute 
negligence  entitling  one  who  fell  down  the  staits 
to  recover, — the  cause  of  the  accident  seeming 
to  have  been  her  own  carelessness. — Van  Ness 
V.  Murphy  (Sup.)  99. 

'Contributory  negligence  of  the  driver  of  an 
antomobile  is  not  chargeable  to  a  passenger 
Uierem.— Read  v.  New  York  Cent  &  H.  R. 
B-  Co.  (Sup.)  1068. 


I   8.    AetloBB. 

In  an  action  for  negUi 
in  a  street,  certain  facts 
defendant's  liability  thei 
Edison  Co.  (Sup.)  44. 

•In  an  action  for  inji 
evidence  held  insufficien 
sion  of  the  case  to  the 
ham  (Sup.)  97. 

*In  an  action  again 
saloon  for  the  death  c 
down  an  elevator  shaft 
contributory  negligeno 
(Sup.)  377. 

The  doctrine  of  res  ij 
ply  where  the  cause  of 
of  is  fully  explained.- 
(Sup.)    614. 

*That  the  headpiece  o 
broke,  held  not  evidenc 
when  installed. — Haigh 
Hod  Elevator  Co.  (Sup 

That  three  vears  afi 
ant  was  unable  to  coi 
mand  that  the  pieces  i 
of  a  hod-hoisting  eleva 
trial  held  not  to  warra 
headpiece  was  defective 
V.  Edelmeyer  &  Morgan 
9S6. 

NEGOTIABLE 

See  "Bills  and  Notes." 

NEWLY  DISCOV 

Ground  for  new  trial  I 
Trial,"  <  1. 

NEW 

Costs,  see  "Costs,"  (  3 
Opening  or  vacatmg  ju 

1  5. 
Remand  by  appellate 

"Appeal,''  i  12. 
Removal  of  judgment  t 

Court  by  writ  of  en 

bar  to  motion  to  new 
Time  for  filing  motion 

see  "Courts,"  g  4. 

8    1.    OronndB. 

*The  examination  oi 
disregarded  or  a  new 
appears  that  the  oppos 
examine  the  witness  « 
nity  to  do  so. — Hapgoo< 

*A  plaintifit  who  ie 
which  ne  Is  not  prepai 
be  entitled  to  a  new  tr 
prise,  most  move  for 
leave  to  withdraw  a 
that  he  has  placed  r 
made  by  defendant's  o 
Hapgoods  V.  Lusch  (Su 


•Point  Mmotated.   See  syUalma. 
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'Where  the  comt  hiring  befoM  It  all  the 
eridence  apon  which  the  case  in  its  opinion 
tnni8,  no  question  of  fact  being  involved,  de- 
cides the  case  as  matter  of  law  surprise  at 
such  application  of  the  law  to  the  undisputed 
facts  is  not  a  nound  for  new  trial. — Hapgoods 
V.  Lnsch  (Sop.)  834. 

*The  judge  is  not  Justified  in  setting  aside  a 
verdict  of  the  Jury,  where  there  is  evidence  to 
support  it,  simply  because  he  would  liave  found 
to  the  contrary,  provided  the  verdict  is  not 
clearly  and  palpably  unjust.— Lifshits  t. 
Scbwaiti  (Sup.)  679. 

*In  an  action  for  goods  sold  and  delivered, 
certain  newly  discovered  evidence  held  not  of 
such  a  character  that  if  produced  on  the  trial 
it  would  probably  have  changed  the  result,  and 
hence  would  not  warrant  a  new  trial. — Flock  v. 
Kaufman  (Sup.)  752. 

The  mere  fact  that  newly  discovered  evidence 
is  cumulative  is  not  sufficient  ground  for  deny- 
ing a  motion  for  a  new  trial  if  the  evidence  is 
of  such  probative  force  that  it  would  probably 
change  the  result— Flock  v.  Kaufman  (Sup.) 
752. 

*The  rule  of  due  diligence  in  regard  to  newly 
discovered  evidence  held  not  to  require  a  party 
to  anticipate  the  introduction  of  manufactured 
evidence  and  to  l>e  prepared  to  meet  it. — Flock 
v.  Kaufman  (Sup.)  702. 

*In  an  action  for  ^ods  sold  and  delivered, 
certain  discrepancies  in  testimony  of  plaintiff's 
assignor  heJd  insufficient  to  warrant  a  new 
trial.— Flock  v.  £:aufman  (Sup.)  752. 

*It  is  within  a  trial  court's  discretion  to 
grant  a  new  trial  for  newly  discovered  evi- 
dence.— James  McCreery  Realty  Corp.  v.  EVjul- 
table  Nat.  Bank  of  New  York  (Sup.)  1080. 


NOMINATION. 

For  office,  see  "Elections,"  i  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 
On  trial,  see  "Trial,"  <  4, 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

At  affeoting  particular  ela**ei  of  perton*. 
See  "Master  and  Servant,"  <  4. 
Ouarantor,  see  "Guaranty,"  {  2. 

A*  affecting  particular  right*,  dutica.  and  liahili 

tie*. 
Bxerdse  of  option  in  lease,  see  "Landlord  and 
Tenant,"  |  S. 

Of  partieiilar  fact*,  aet»,  or  proceedinga  not 
fudirial. 
Change  of  street  grade,  see  "Municipal  Corpora- 
tion," i  2. 

*  Point  Kiinotated. 


Corporate  meetings,  see  "GorpontiMiR.''  (  3. 

Dismissal  of  mnnicipai  officer,  see  '*Muni<'ii>aI 
Corporations,"  |  1. 

Injuries  caused  bj  defective  street,  see  "Mu- 
nicipal Corporations,"  i  5. 

Injuries  to  servant,  see  "Master  and  Sen-ant," 
88. 

Is.<:uance  of  receiver's  certificate,  see  "R>'*iv- 
ers,"  <  1. 

Nonpayment  or  protest  of  bin  or  note.  ««« 
"BiUs  and  Notes,"  H  3,  4. 

Revocation  of  license,  see  "licenses,"  i   1. 

Of   particular  judicial   proceeding*. 
See  "Us  Pendens." 
Action  or  process,  see  "Process,"  i  2. 
Appeal,  see  "Appeal,"  S  7. 
Appeal  from  determination  of  amount  of  trans- 
fer tax.  see  "Taxation,"  {  2. 
Application  for  preference  at  trial,  see  "Trial." 

Appointment  of  guardian,  see   "Guardian  ami 

Ward."  {  1. 
Pendency  of  action  to  foreclose  mechanic's  lien. 

see  "Mechanics'  Liens,"  §  2. 

NUISANCE. 

Erection  of  wall  in  street  as  nnif  ance.  see  "Mu- 
nicipal Corporations."  |  4. 

Obstruction  of  highway  as  nuisance,  see  "Uieh- 
ways,"  {  1. 

OBJECTIONS. 

Necessity  for  pnrpose  of  review,  see  "Appeal." 

15. 
To  evidence  at  trial,  see  "Trial,"  {  2. 
To  misjoinder  of  parties,  see  "Parties,"  {  3. 


OBSTRUCTIONS. 

Mandamus  to  compel  removal,  see  "Mandamus." 

S  2. 
Of  highways,  see  "Highways,"  t  L 


OFFICERS. 

Assault   by    police    officers,   se»  "Assault  and 

Battery,"  I  2. 
Converaion    ny    corporate   officer,    see    "Trover 

and  Conversion,"  8  2. 
Mandamus,  see  "Mandamus,"  \  2. 
Rules  of  police  department  as  exercise  of  jndi- 

cial    powers    by    administrative    officers,    stt 

"Constitutional  Law,"  <  2. 

Particular  clatte*  of  officer*. 
See  "Receivers." 

Corporate  officers,  see  "Corporations,"  K  ^-5. 
County  officers,  see  "Counties."  I  1. 
Municipal  officers,  see  "Municipal  Corporations, 

Of  trade  nnion,  see  "Trade  Unions." 

OPENING. 

Judgment,  see  "Judgment,"  H  2,  & 
Sae  syllalnu. 
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OPINION  EVIDENCE 

In  dyU  actions,  aee  "Evidence,"  {  6. 
In  criminal  prosecutions,  see  "Criminal  Law." 
i  S. 

OPINIONS. 

Of  courts,  see  "Courts,"  t  2. 

OPTIONS. 

To  hold  tenant  to  renewal  of  lease,  see  "Land- 
lord and  Tenant,"  {  3. 

ORDERS. 

Ordert  of  court. 

See  "Habeas  Corpns,"  I  2;    "Motions." 

For  issnance  of  receiver's  certificate,  see  "Re- 
ceivers," i  1. 

For  publication  of  process,  see  "Process,"  {  2. 

For  revival  of  action,  see  "Abatement  and  Re- 
vival," <  2. 

For  service  of  pleading,  see  "Pleading,"  §  7. 

For  substituted  service  of  process,  see  "Process," 
12. 

In  supplementary  proceedings,  see  "Execution," 
f  4. 

Review  of  appealable  orders,  see  "Appeal." 

Review  of  orders  of  municipal  court,  see 
•'Courts,"  <  e. 

Staying  trial  of  action,  see  "Action,"  (  2. 

ORDINANCES. 

Municipal  ordinances,  see  "Munidpal  Corpora- 
tions,^' §1  2,  8. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward." 
Declarations  as  to  birth  or  pedigree,  see  "Evi- 
dence," (  2. 

PARKS. 

See  "Municipal  Corporations,"  (  4. 

PAROL  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  g  5. 

PARTICULARS. 

Bill  of,  see  "IJivorce,"  |  2;  "Pleading,"  |  6. 

PARTIES. 

Consent  of  parties  to  Jurisdiction  of  municipal 

courts,  see  "Courts,"  S  3. 
Death  ground   for  abatement,   see   "Abatement 

and  Revival,"  i  2. 
Bifect  of  alteration  of  instrument  by  one  party, 

see  "Alteration  of  Instruments." 


In  action*  by  or  againt 
pert  • 
Piurtners,  see  "Partners! 

In  particular  actio 
See  "Quieting  Title,"  {  I 
version,"  {  2. 

Judmnent  and  relief  at   ' 

affected  by  judgmintt  c 
Persons  concluded  by  juc  : 

Review  at  to  pflrtiet,  an 

m  appella 

On  appeal,  see  "Appeal,' 

Parties  entitied  to  alle{ 

I  11. 
To  conveyancei,  contract  , 
See  "Assignments,"  {  3 ; 
Joint  interests,  see  "Jo  i 

I    1.    Plalntlirs. 

*To  maintain  an  actio 
only   person   possessed  <  ! 
demand,  so  that,  as  a  i  i 
rights  of  action  in  respec 
— Moppar  V.  Wiltchik  (S  i 

f    2.    Neiv  parties  an 

One  held  not  to  show 
made  a  party  defenda 
(Sup.)  1041. 

(   3.    Defects,     objeei  i 
meat. 

•Where  a  defect  in  pa 
be  taken  advantage  of  b. 
pleadings   were  oral,   de  i 
lowed  to  set  up  the  defei  : 
discovered. — Moppar  v.  i  ' 

•Under  Code  Civ.  Prw 

defendant   waived  an   c  > 

of  plaintiffs,  and  was  i  > 

dismiss  the  action  on  <  i 

Wolverton   v.   Rogers  (S  : 

•A  defect  of  parties  r  • 
sion  of  necessary  parti  i 
be  cured  at  the  instant  : 
defendant's  consent,  by  i 
summons  as  authorized  I 
453,— Robinson  v.  Thon  i 

*A  defect  of  parties  : 
cured  by  amending  the  i  i 
necessary    parties    as    ] 
Thomas  (Sup.)  1110. 

•Defendant  may  not  i  i 
fense  that  plaintiff  is  n<  : 
terest  unless  he  pleads  i 
Shaw  (Co.  Ot.)  1(86. 

PARTNE ■ 

See  "Joint  Adventures.' 
Parties  in  action  again  : 

version,  see  "Trover  a:  : 
Pendency   of  action   by  | 

abatement  of  action  b; 

ment  and  Revival,"  i    ' 
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I   L    MvtuI  Hckta,  dvtiea,  and  lUbUl- 
tle«  of  partaer*. 

*In  an  action  St  a  oartner  againat  a  copart- 
ner, the  latter  heu  entitled  to  tiave  an  aasignee 
of  the  partner'!  and  copartner's  interests  in 
the  firm  made  a  party.— Shubert  ▼.  lAnghlia 
(Sup.)  708. 

*In  an  action  by  a  partner  a^inirt  a  copart- 
ner, the  appointment  of  a  receiver  pending  the 
action  held  improper. — Shubert  t.  Laughlin 
(Snp.)  708. 

^  8.    BiKhta  uul  lUbUltiM  m  to  third 
persons. 

*A  ceneral  denial  in  an  action  against  several 
defendants  as  copartners  puts  in  issue  the  exist- 
ence of  the  copartnership,  and  no  recovery  can 
be  had  against  defendants  Jointly  unless  tlie 
proof  shows  snch  liability.— Schneider  v.  Fucha 
(Snp.)  83. 

i   8.    Retisenent  «nd  admission  of  parti 
ners. 

'Retired  partners  held  entitled  to  restrain  the 
continuing  partner  from  using  the  name  of  the 
old  firm  without  complying  with  Laws  1897, 
pp.  Ml,  662,  c.  420,  $f  20.  21.— Kram  v.  Shyer 
(Sup.)  539. 


i   «. 


settlement,     and     ae> 


Dissolntlon, 
eonntlnc. 

Evidence,  in  an  action  for  an  acconnting  be- 
tween surviving  partners  and  the  representatives 
and  legatees  of  the  deceased  partner,  held  snffi- 
cient  to  show  that  the  interest  of  the  deceased 
partner  in  the  capital  of  the  firm  was  only  $30,- 
000.— Bainbridge  v.  Harris  (Sup.)  471. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  "Limitation 
t>f  Actions,"  I  2. 

PARTY  WALL^. 

*A  covenant  in  a  contract  for  the  erection  of 
a  party  wall  by  which  one  of  the  adjoining 
owners  agreed  to  pay  a  specified  price  on  using 
the  wall  held  not  a  covenant  running  with  the 
land  enforceable  against  a  subsequent  grantee. 
-Crawford  v.  Krollpfelffer  (Sup.)  891. 

PASSENGERS. 

See  "Carriers,"  |  2. 

PATENTS. 

From  state  as  creatiuE  cloud  on  title,  see  "Quiet- 
ing Title,"  U  1.  i. 

PAYMENT. 

See  "Accord  and  Satisfaction." 

EyiAence  of  in  action  for  money  lent,  see  "Mon- 
ey Lent." 

Note  H8  payment  of  subscription  of  coriwrate 
btock,  nee  "Corporations,"  |  2. 

Part  payment  within  statute  of  limitations,  see 
"Limitation  of  Actions,"  {  2. 


Payment  in  conrt  affecting  ooalaL  aae  '^>MtaL'' 

»  1. 
To  administrator  of  absentee,   see  "Kraeators 

and  Administrators,"  f  1. 

Of  partioular  clatset  of  o&Iitratioiw  or  UatiUiie*. 
See  "Costs,"  t  4:    "InBuranoB"  |  2;     "Jud«- 

ment,"  {  11;    "Mbrtgages,"  f  S. 
Debt  discharged  in  bankniptcy,  sea  "Bsuikmpi- 

cy,"  {  2. 
Debt  secured  by  mechanic's  lien,  see  "Mechanics' 

Liens,"  ft  1.  3. 
Insurance  premiums,  see  "Insurance,"  i  1. 
Price  of  land  sold,  see  "Vendor  and  Purchaaer." 

i  1. 
Rent,  see  "Landlord  and  Tenant,"  i  7. 

PEDIGREL 

Declarations  aa  erideacs,  see  "S^ridenoe,"  f  2. 

PENALTIES. 

For  partioular  aet$  or  omieffoaa. 

Cutting  timber  on  state  lands,  see  **Publi<- 
Lan&,"   {   1. 

Giving  short  weight,  see  "Weights  and  Meas- 
ures." 

Refusal  of  transfer  to  street  car  passenger,  see 
"Carriers,"  S  1. 

Unlawfully    having    possession    of    game,     ae« 

Violation  of  pharmacy  law,  see  "DnigKiBta." 

PENDENCY  OF  ACTION. 

ETffect  aa  to  property  involved,  see  "Lis  Pen- 
dens." 

PERFORMANCE 

Of  contract  in  general,  see  "(Tontracta,"  {  3. 
Of  contract  of  sale,  sea  "Bale*,"  I  4. 


"Id- 


perjury. 

Quashing  Indictment  or  information, 
dictment  and  Information,"  §   1. 

I    1.    Offenses   and   responsibtlity   there- 
for.      

•Under  Code  Or.  Proc.  H  900,  B72,  573.  573 

the  sufficiency  of  a  surety  on  a  bail  bond.  ifU 
the  subject  of  judicial  inquiry,  and  the  state- 
ments made  by  a  proposed  sure!?  in  his  affidai:: 
of  qualification  held  material,  and  the  fals* 
swearing  held  to  coostitute  perjury. — ^People  v. 
Davis  (Sup.)  426. 

I  2.     Prosecution  and  pnnlshaaent. 

*In  a  prosecution  for  perjury  in  swears; 
falsely  to  an  affidavit  of  jostlflcation  as  a  surerr 
on  a  bail  bond,  evidence  held  to  sustain  a  convi.- 
tion.— Pet^ile  v.  Davia  (Sup.)  426. 

PERPETUITIES. 

A  tmSt  created  by  a  will  heli  not  void  u 
suspending  the  power  of  alienation  ot  land  for 


*Polnt  annotated.   Sao  srUahna. 
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wra  than  two  Utm  in  Mnc—Keeiwa  r.  Kee»- 
an  (Sup.)  l$a. 

'ProTision  Sn  a  will  held  not  an  inTalld  «us- 
peoiion  of  tbe  powei  of  aJicnatlon  for  more 
tlan  two  liyes  in  beinK.— Fansen'  Loan  & 
Trust  Co.  T.  Shaw  (Snp.)  837. 

*A  lenor  Jkcld  void'ai  in  yioUtioa  of  th«  atnt- 
ate  forbidding  the  abaolnte  snspension  of  the 
alienation  of  personal  property  for  more  than 
two  lives  in  beinc. — Morton  Trust  Co.  t.  Sands 
(Sup.)  698. 

A  will  apeaka  aa  of  the  tise  of  tiie  teatator'a 
death,  and  whether  or  not  it  Tiolatao  tbe  statute 
ajainst  perpetuitiea  must  be  detennined  as  of 
that  date,  and  not  as  of  aome  subsequent  date- 
Morton  Trust  Co.  V.  Sands  (Sup.)  098. 

'Soipeaslon  of  power  of  alienation  durins 
minority  of  child  bom  after  taatator's  death 
held  void.— Toher  v.  Croonse  (Sup.)  990. 

*A  tmst  for  three  families  of  children  held 
to  continue  only  during  the  minority  of  tbe 
roundest  child  liyine  at  testator's  deatn.— Toher 
V.  Ciounae  (Snp.)  §90. 

*li^acy  to  be  paid  to  children  when  the 
{oungest  becomes  2l  years  of  age  held,  under 
Laws  1896,  p.  56S,  c.  547,  i  &,  to  suspend 
power  of  alienation  <«Iy  till  majority  or  earlier 
death  of  youngest  child.— Toher  y.  Cronnse 
iSnp.)  90a 

•Will  held  to  create  a  valid  trust  in  realty 
ind  personalty,  suspending  power  of  alienation 
luing  its  oontSDuance.— /Toher  v.  Crounse  (Sup.) 
vOO. 

•Direction  for  accumulation  of  income  under 
Kill  held  invalid  under  Real  Property  Law, 
Laws  1896,  p.  666,  c.  B47,  |  61,  and  Personal 
Property  Law,  Laws  1897,  p.  508.  c  417,  {  4. 
-In  re  Phillips'  Estate  (Sur.)  388. 

Limltatiou  in  will  hdd  an  unlawful  suspes- 
lion  of  a  power  of  alienation. — In  re  Phillips' 
i)state  (Sur.)  388. 

Will  eonstmed,  and  held  to  show  ao  suspen- 
ion  of  the  power  of  alienation.— In  re  Dnrand 
Sur.)  383;   In  re  Morgan's  Will,  Id. 

*Win  coQstmed.  and  rights  of  beneficiary  to 
ecomnlation  of  income  of  trust  fund  on  be- 
oming  of  age  determined.— Cochrane  y.  Alez- 
ndre  (Sur.)  687. 

PERSONAL  INJURIES. 

Partioular  eaiuei  or  me*n»  of  injury. 

lee  "Assanlt  and  Battery,"  {  1;   "Negligence." 

>efect8  in  demised  premises,  sea  "Landlord  and 
Tenant,"  {  S. 

Operation  of  street  railroads,  see  "Street  Rail- 
roads," i  1. 

^icions  animal,  see  "Animals." 

Partieukur  oiMsea  of  pertont  injured. 
!mploy6,  see  "Master  and  Servant,"  fS  3-8. 
'aaseBser,  see  "Carriers,"  {  2. 
lervaat,  see  "Master  and  Servant,"  i  4. 
traveler   on  highway,  see   "Highways,"  t  1; 
"Municipal  Corporations,"  |  6. 


RaiiM 
Bin  of  jpartleDlarfl,  see  ' 
Contramction  of  wltnest 
E/xamlnation  of  juror,  se 
EizcesBive  damages,  see 
Joinder  of  causes  of  acti 
Measure  of  damases,  see 
SnfBciency  of  denial  in  i 

i  2. 
Sarvival  of  action,  see  ' 

al."  {  2. 

PETIT 

For  habeas  corpus,  see  ' 
In  summary  i^roceedings 

leased  .premises,  see  " 

»7. 

PHARM/ 

See  "Druggists." 

PHOTOG 

Mandamns  to  compel  de: 
illegally  taken,  see  "Mi 

Unlawful  photographing 
crime  as  libel,  see'  "Lil 

PHYSICIANS  A^ 

Reference  in  action  for  ii 
"Reference,"  i  1. 

PLE 

In  ciyil  actions,  see  "Pl< 

PLEAf 

Amendment  of  pleading 
"Courts,"  (  4. 

Alleffotiong  <u  to  particui 
actio 
See  "Judgment,"  {  12. 
Statute  of  frauds,  see  "B 
Statute  of  limitations,  f 
tions,"  {  3. 

In  action*  6y  or  again» 

peril 

See  "Carriers,"  S  2;    "( 

"Druggists,'' ;    "Landk 
"Municipal  Corporatio 

In  particular  actio; 
See  "Divorce,"  J  2;   "In 

Performance,''  {   2; 

sion,"  {  2. 
F'or    accounting    as    to 

"Trusts,"  i  5. 
VoT  broker's  commission 
For    equitable    relief    c 

"Judgment,"  i  6. 
For  personal  i&jaries,  Re< 

nidpal  Corporaticnis," 
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Tot  price  of  gooda  aold,  leci  "Sales,"  {  & 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  sea  "Bills  and  Notes,"  ^  4. 

On  contract  for  sale  of  land,  see  "Vendor  and 
Pnrcbaser,"  §  2. 

On  guaranty,  see  "Guaranty,"  |  3. 

Petition  for  iiabeas  corpns,  see  "Habeas  Cor- 

„  pus,"  I  2. 

Suits  to  set  aside  fraudulent  conyeyances,  see 
"Fraudulent  Conveyances,"  §  1. 

Summary  proceedings  to  recover  leaRed  prem- 
ises, see  '^Landlord  and  Tenant,"  {  7. 

To  foreclose  medianlc's  lien,  see  "Mechanics' 
Liens."  i  3. 

To  recover  penalty  for  violation  of  pharmacy 
law,  see  'T)ruggists." 

{    1.   Font  «Bd  allegatloms  la  general. 

Answer  in  eauitable  action  tliat  plaintiff  has 
adequate  remedy  at  law  held  insufficient.— Hol- 
land V.  Grote  (Sup.)  667. 

*An  answer  setting  up  fraud  in  defense  of  an 
action  on  a  contract  lield  not  frivolous. — Mer- 
chants' Review  Pub.  Co.  v.  Buchan's  Soaps 
Corp.  (Sup.)  726. 

i  2.    Flea    or    answer,    eross-oomplalnt, 
and  attdaTlt  of  defense. 

*An  answer  in  a  personal  injury  action  held 
sufficient  to  controvert  allegations  of  the  com- 
plaint, making  it  improper  to  exclude  evidence 
upon  the  issues  thus  raised. — Scully  v.  Wolff 
<Sup.)  181. 

*The  failure  to  deny  an  allegation  in  a  com- 
plaint for  personal  injuries  sustained  by  a  pas- 
senger on  a  stage  coach,  that  defendant  was  op- 
«rating  a  line  of  stage  coaches,  admits  that  de- 
fendant was  operating  such  a  line,  but  not 
that  it  was  operating  the  coach  by  which  plain- 
tiff was  traveling  when  injured. — Sturgis  t. 
Fifth  Ave.  Coach  Co.  (Sup.)  270. 

*An  allegation  in  separate  defenses  that  de- 
fendant "realleges  all  that  he  has  hereinbefore 
alleged"  incorporates  affirmative  defenses  there- 
tofore alleged  in  the  answer. — Stemmerman  v. 
Kelly  (Sup.)  379. 

*When  defendant  has  not  the  necessary  In- 
formation to  answer  the  complaint,  he  may  in- 
terpose an  answer  denying  that  be  has  any 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegations  of  the 
complaint,  and,  under  Code  Civ.  Proc.  i  500. 
this  puts  plaintiff  to  his  proof. — United  States 
Casualty  Co.  ▼.  Jamieqon  (Sup.)  490. 

The  release  of  a  cause  of  action  or  rescission 
of  a  contract  must  be  specially  pleaded. — Wood 
V.  Proudman  (Sup.)  757. 

f  3.     Beplleatioa    or    reply    and    mbse- 
qnent  pleadings. 

Where,  though  defendant  pleads  "for  a  *  *  * 
distinct  defense  •  •  •  and  a  counterclaim," 
no  demand  for  affirmative  relief  is  prayed,  plain- 
tiff is  relieved  from  the  necessity  of  replying, 
and  defendant  should  not  be  required  to  sepa- 
rate his  pleading  into  defense  and  counterclaim. 
— Leibovitz  y.  Utopia  Land  Co.  (Sup.)  136. 

i  4.     Demnrrer  or  exception. 

A  demurrer  to  a  connterclaim  does  not  bring 
ap  defects  in  the  original  complaint,  but  is  to 
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be  determined  on  the  sufBcienCT  of  tbt  eoDiit» 
claim.— i£tna  Life  Ins.  Co.  t.  North  Star  Mina 
Co.  (Sup.)  140. 

*0n  a  demnrrer  to  an  answer  the  oonit  aij 
determine  the  sufBciency  of  the  oomiriaint.— Hvi- 
land  V.  Grote  (Sup.)  667. 

•Where  no  leave  is  given  to  the  withdnwd 
cf  a  demurrer  to  a  defense  after  the  samt  i 
overruled,  the  demurrer  is  in  the  record,  and  il 
judgment  for  defendant  on  the  pleadings  is  pro^ 
er.— Thistle  v.  Jones  (Sup.)  8«. 


(  S.    Amended  and  smppleniental  pleai- 
inn  and  repleader. 

'After  trial  the  pleadings  cannot  l>e  confoto- 
ed  to  the  proof.— Epstein  v.  Cohen  (Sap.)  l-tiv 

Where,  in  a  suit  by  a  subcontractor  to  n- 
force  a  mechanic's  lien,  he  appealed  fnm  a 
judgment  of  dismissal  as  to  the  contractor.  b'.t 
not  as  to  the  owner,  and  the  jndgment  was  k- 
versed,  the  contractor  was  entitled  to  file  a  n?- 
plemental  answer  alleging  such  facts  and  pig- 
ment by  the  owner  after  the  time  to  appeal  hil 
expired,  under  Code  Civ.  Proc.  i  544.— Vu 
Kannel  Revolving  Door  0>.  t.  Sloane  (Sup.)  X'T. 

•Motion  for  leave  to  file  supplemental  ansitw 
setting  up  jud{[ment  for  plaintiff  in  the  sijDt 
cause  of  action  in  another  coort  granted. — Jons 
V.  Gould  (Sup.)  661. 

Motion  for  leave  to  serve  supplemental  ansKff 
held  sufficient-^ones  t.  Gould  (Sup.)  661. 

*In  an  action  for  conversion  of  certain  stock, 
plaintiff  keM  entitled  to  amend  by  setting  up  t 
second  alternative  cause  of  action  at  variance 
with  the  first,  on  terms. — Shirley  ▼.  Bemheia 
(Sup.)  946. 

{  6.    Bill  of  partionlara  and  eopy  of  ac> 
eonnt. 

Defendant  will  not  be  precluded  from  giviaf 
evidence  of  a  counterclaim  after  a  bill  of  1U^ 
ticulars  as  to  the  counterclaim  has  been  Slei 
and  no  further  action  taken  by  plaintiff  until 
the  time  of  trial.— Pollack  v.  Wiener  (Snp.)  4<35. 

•In  an  action  to  recover  advances  alleged  to 
have  been  made  by  plaintiff  to  defendant  in  ex- 
cess of  commissions  to  which  he  and  his  tab- 
agents  were  entitled,  and  for  money  loaned,  hrit, 
that   defendant  was   not  entitled   to  a  bill  of 

garticulars    after    the    action    was    commenced, 
ut  before  issue  was  joined. — United  States  O* 
nalty  Co.  r.  Jamiesou   (Sup.)  490. 

*A  motion  for  bill  of  particulars  in  a  peisomi 
injury  action  in  order  to  prepare  for  trial  is 
premature  when  made  i>efore  answer  filed.— 
Bailey  v.  Mayer  (Sup.)  624. 

•A  motion  for  bill  of  particulars  in  action  for 
personal  injuries  dmied.— Bailer  ▼•  Ma.ver 
(Sup.)  624. 

*A  demand  for  affirmative  relief  ia  not  ^ 
sential  to  authorize  the  court  to  direct  a  biil 
of  particulars,  which  may  be  ^nted  of  de- 
fenses not  involving  a  oounterdaun. — ^Reader  v. 
Haggin  (Sup.)  963. 

•In  an  action  for  slander,  i^aintiff  hM  not 
entitled  to  a  bill  of  particulars  as  to  certaio 
matters  alleged  in  the  anawer.— Reader  ▼.  Htf 
gin  (Sup.)  963. 
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i  T.    Z^IlaCt  MTvl**,  mad  wlthdrswaL 

A.  defendant  obtaining  an  ex  parte  order  ex- 
tending the  time  in  which  to  eerve  an  amended 
answer  held  entitled  to  serve  it  before  a  motion 
to  vacate  such  order  is  granted,  ttiough  pend- 
ing.— Levy  V.  New  York  Press  Co.  (Sup.)  641. 

i  8.     Motlona. 

*Where  an  affirmative  defense  may  apply  to 
either  of  two  agreements  pleaded  by  plaintiff, 
plaintiff  is  entitled  to  have  the  answer  made 
more  definite  and  certain.— Leibovlta  v.  Utopia 
Land  Co.  (Sup.)  135. 

*In  an  action  by  a  seller  for  the  buyer's  breach 
of  an  executory  contract,  the  bayer  held  en- 
titled to  compel  the  seller  to  elect  his  measure 
of  damage  by  moving  to  have  the  complaint  made 
definite  and  certain. — Isaacs  v.  Terry  &  Tench 
Co.  (Sup.)  136. 

'liVbere  an  instniment  on  which  an  action  ia 
based  does  not  state  the  date,  a  motion  to  malce 
definite  will  lie.— Church  v.  Stevens  (Sup.)  310. 

•The  objection  that  a  defense  is  improperly 
incorporated  in  the  several  separate  defenses  of 
an  answer  should  be  raised  by  motion  to  strike. 
— Stemmerman  v.  Kelly  (Sup.)  379. 

A  motion  to  strike  out  certain  allegations 
from  a  complaint  held  not  the  proper  manner 
to  raise  an  objection  that  it  combined  an  ac- 
tion at  law  and  a  suit  to  foreclose  a  mortgage. 
—City  Real  Estate  Co.  v.  King  (Sup.)  535. 

Where  an  interlocutory  judgment  erroneously 
overruling  a  demurrer  was  entered,  a  judgment 
for  defendant  on  the  pleadings  on  the  ground 
tliat  leave  to  withdraw  the  demurrer  was  not 
granted  is  also  erroneous. — Thistle  v.  Jones 
(Sup.)  840. 

S  9.    Isancs,  proof,  and  Tariaaoe. 

*A  plaintiff  can  recover  only  secundum  al- 
legata  et  probata.— Epstein  v.  Cohen  (Sup.)  148. 

In  an  action  on  an  ordinary  contract  of  bail- 
ment of  a  horse,  plaintiffs  held  not  entitled  to  re- 
cover on  proof  of  an  express  promise  by  defend- 
ants to  stand  good  for  the  horse. — Epstein  v. 
Cohen  (Sup.)  148. 

PLEDGES. 

Disposition  of  surplus  proceeds  of  stocks  pledg- 
ed by  insolvent  Droker,  see  "Assignments  for 
Benefit  of  Creditors,"  |  1. 

Of  corporate  stock,  see  "Corporations,"  {  2. 

POLICE. 

See  "Municipal  Corporations,"  f  1> 

POLICE  POWER. 

Of  mniiicipality,  see  "Municipal  Corporations," 
$  8. 

POLICY. 

Of  insurance,  see  "Insurance." 


POLITICA 

See  ^Constitutional  La< 
Suffrage,  see  "Electioni 

POSSE 

See  "Adverse  Possessit 
Of  demised  premises, 

ant,"  H  5,  7. 
Right  to  possession  of 

conversion  of,  see  "1 

(2. 

POST  I 

Mailing  notice  of  pro1 
"Bills  and  Notes,^  § 

POV) 

Administration  of  tms 

i3. 
Creation  by  will,  see  "'' 
Of  attorney,  see  "Print 

PRA( 

Prosecution  of  actions 
«2. 

In  particular  oMl  t 
See   "Divorce,"   §   2; 

"Mandamus,"  §  3;  " 

Conversion,"  §  2. 
Accounting  by   executi 

"Executors  and  Adm 
Condemnation  proceed 

main,"  {  3. 

Particular  procc 

See  "Abatement  and  1 

"Costs";    "Damages, 

"Dismissal  and  Nous 

cutiou";  "Judgment" 

Actions";  "Motions" 

"Process";       "Refer 

"Trial";  "Venue." 

Nonsuit,  see  "Trial,"  S 

Verdict,  see  "Trial,"  i 

Particular  remedies  U 
See  "Arrest,"  %  1;  "A1 
Court";  "Discovery" 
ers." 

Procedure  in  crti 
See  "Criminal  Law." 
Procedure  in  or  hy  part 
See  "Courts." 

Procedun 
See  "Appeal";  "New  1 

PREFE 

Effect  of  proceedings  ii 

mptcy,"^J  1. 
In  trial  of  causes,  see 


*Polmt  simotated.   Sea  ujUaHnu, 


/Goosle 


12U 


107  NBW  YOBK  8TTPPLEHBNT 
and  141  Naw  Tork  State  Reporter 


PREJUDICE. 


Oround  for  reTenal  in  ciyil  actions,  8M  "Ap- 
peal," »  11. 

PRELIMINARY  EXAMINATION. 

On  criminal  cliarge,  see  "Criminal  Law,"  {  4. 

PRELIMINARY  INJUNCTION. 

Se«  "Injnnction,"  {  4. 

PREMIUMS. 

For  insurance,  aee  "Inanrance,"  i  1. 

PRESENTMENT. 

Of  bill  or  note,  eee  "Bills  and  Notes,"  f  3. 
Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  f  4. 

PRESUMPTIONS. 

As  to  fraud   in  coaverance,  see  "Fraoduleat 

Conveyanees,"  {  1. 
As  to  jurisdiction  of  courts,  see  "Courts,"  f  1. 
In  criminal  prosecutions,  see  "Criminal  Law," 

§5. 
On  appeal,  see  "Appeal,"  g  11. 
On  appeal  from  municipal  courts,  see  "Courts," 

<  6. 

PRIMARY  ELECTIONS. 

See  "Elections,"  §  1. 

PRINCIPAL  AND  AGENT. 

Right  to  rely  on  representations  of  agent,  see 
"Fraud,"  {  1. 

Agenoy  in  pttrtioular  relationt,  offloet,  or  oo- 
oupatlont. 

See  "Attorney  and  CUent";  "BrokerB";  "Fac- 
tors." 

Corporate  agents,  see  "Corporations,"  {{  4,  6. 

Muuicipal  agents,  see  "Municipal  Corporations," 
Si  1.  5. 

i   1.    Mntval  rights,  duties,  and  U*bUl- 


Ratification  by  a  principal  of  an  unauthorized 
act  of  an  agent  lias  a  retroactive  efficacy,  and 
is  equivalent  to  an  original  authority,  and  hence 
an  allegation  of  want  of  authority  is  aa  alle- 
gation of  absence  of  authorization  either  pre- 
viously or  subsequently  given.— Mutual  Life  Ins. 
Co.  of  New  York  v.  Qrannisa  (Sup.)  926. 

t   2.    Rlchts  and  lU1>Ultles  as  to  tMvd 
persona. 

•Facts  held  insufficient  to  show  ratification 
of  the  act  of  plaintiff's  agent  in  attempting  te 
lease  certain  premises  to  defendants  for  two 
years.— Finfcelstein  ▼.  Fabyik  (Sup.)  67. 


Plaintiffs,  saiBg  <m  a  eaatrnet  httd  i>eq«Ired 
to  show  authority  from  defendant  of  tlie  person 
making  the  contract  on  his  behalf. — Wood-Bar- 
ker Go.  V.  ya»Oief  (Sap.)  8& 

In  an  action  for  entavating  a  cellar,  under  a 
contract  alleged  to  have  been  made  with  plain- 
tiff by  a  third  person  as  agent  for  defendant 
the  question  of  the  authori^  of  tine  aicent  to 
make  the  contract  held  for  the  jury. — Schneider 
V.  Finkelstein  (Sup.)  126i. 

*Title  to  property  AeM  good  as  against  th« 
objection  that  a  sale  was  not  aothorized  bT 
power  of  attorney,  on  tlie  ground  of  practical 
construction  of  the  power  by  the  parties  and  of 
estoppel.— Finch  v.  Gillespie  (Snp.)  418. 

One  dealing  with  an  agent,  with  knowledjce 
that  he  is  an  agent,  is  bound  to  know  the  limi- 
tations placed  on  his  authority. — Commonwealth 
Trust  Co.  V.  Young  (Sop.)  56S. 

•One  receiving  certificates  for  lx>ndB  to  be 
issued,  from  an  agent  to  whom  they  wer«  deliv- 
ered by  the  prineipal  to  be  need  on  certain  con- 
ditions but  which  were  delivered  by  him  wiihoui 
performance  of  the  conditions  luM  not  entitled  to 
the  bonds  as  against  the  principal. — Oooudos- 
wealth  Trust  Co.  v.  Young  (Sup.)  555. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty." 

Sureiitt  on  b«nd»  i»  ftMcM  proc&rdimg*. 
See  "Injunction,"  I  6;  "Repteria,"  |  3. 
Bond  given  to  procure  arrest,  see  "Arrest,"  1 1. 

I   1.    DtsokiurKe  af  aai^ty. 

•Injury  to  a  surety  is  not  the  test  of  bis  re- 
lease, particularly  when  the  contract  of  surety- 
ship is  specific— Guardian  Trust  Co.  v.  Pea- 
body  (Sup.)  515;  Bull  r.  Guafdinn  Troat  Ca^  of 
New  York  (Sup.)  522: 

PRIORITIES. 

Of  claims  against  estate  assigned  tor  creditoni. 
see  "Assignments  for  Beneftt  of  Cccditon.' 
II. 

PROCESS. 

Effect  of  appearance,  see  "Appaaraneai'* 

Power  of  state  conrt  to  order  service  of  pro- 
cess issued  by  court  of  foreign  conittiT.  aer 
"Courts,"  I  8. 

Process  to  sustain  judgment,  see  "JudgmecL" 
i  1. 

Review  of  order  amending  summons  as  depeix!- 
ent  on  nattire  and  scope  of  decisions,  see  **Ar- 
peal."  t  3:  I 

In  action*  against  particular  ctosses  of  perton*-  I 
See  "Corporations,"  {  6.  ] 

In  particular  action*  or  nroeeedino*. 
Summary  proceedings  to  recover  leased 
ises,  see  "Landlord  and  Tenant,"  i  7. 

Particular  form*  of  tcrit*  or  other  proet**. 
See     "Arrest";     "Execution";     "InJonetioD'. 
"Mandamus";  "Replevin." 
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Under  Code  Cly.  Proc.  i  727.  after  th«  dfs- 
ing  o{  a  writ,  it  sfaonld  not  be  cbanfed  in  the 
slightest  degree  without  express  authority  of 
the  court — ^People  v.  Kuhne  (Sup.)  1020. 

I  2.    8«]rTlee. 

'Bridence  held  mfficient  to  support  a  finding 
that  process  bad  been  duly  and  personally  served 
on  defendant— Halpem  t.  Sherman  (Sup.)  20. 

*An  affidavit  of  a  defendant  that  he  was  never 
served  with  summons  and  complaint  held  a 
mere  cCDClusion,  and  not  sufficient  to  overcome 
the  sworn  statement  of  the  person  who  claimed 
to  have  made  the  serrice.— Mann  t.  Meryasb 
(Sup.)  509. 

Ad  affidavit  of  defendant's  wife  that  she  was 
served  with  snmmons  in  a  certain  action  has  no 
bearing  on  the  question  whether  defendant  was 
properly  served  therein. — Mann  y.  Msryasb 
(Sup.)  599. 

Evidence  held  insufficient  to  show  defendant 
had  avoided  service  so  as  to  authorise  order  for 
substituted  service. — Nichols  v.  Emmett  (Sap.) 
063. 

Affidavit  of  plaintifPs  attomej;  for  substituted 
sorvice  that  defendant  was  within  the  state, 
without  stating  sources  of  knowledge,  held  in- 
sufficient—NicBoIs  T.  Emmett  (Sup.)  663. 

Motion  to  vacate  order  antlioriaing  sabstituted 
service  of  summons  and  service  thereunder 
granted  where  affidavit  filed  under  C«de  Civ. 
Proc.  I  435,  was  insufficient — Nichols  v.  Em- 
mett (Snp.)  G63. 

•Affidavit  held  sufficient,  nnder  Code  Civ. 
Proc.  i  438,  and  the  following  section,  for  an  or- 
der of  service  of  a  summons  by  ouMication. 
— McLangblin  v.  McCann  (Sup.)  762. 

•Affidavit  hdd  insufficient,  under  Code  Civ. 
Proc.  I  438,  and  the  following  section,  for  an 
order  tor  service  of  a  summons  by  publication. — 
McLaughlin  v.  McCann  (Sup.)  762. 

i   3.    Defeats,     objeotloas,     and    Mnen4~ 
meat. 

•On  motion  to  strike  out  complaint,  held,  that 
decision  would  be  reserved  under  Code  Civ. 
Proc,  S  7^,  to  enable  plaintiff  to  move  to  amend 
summons. — Wohlfarth  v.  National  Export  Ass'n 
of  American  Mf  rs.  (Sup.)  540. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  service  of  process,  see  "Process,"  t  2. 


rnurcni  i. 


Adjoining  lands,  see  "Adjoining  Landowners.' 
tional  gnaranties  of  rignt 
see  "Constitutional  Iaw,"  t  5. 


Constitutional  gnaranties  of  riuts  of  iwoperty. 


Estates,  see  "Estates." 
Measure  of  damages  for  injuries,  see  "Dam- 
ages," {  1. 

ParticuUr  ti>eet««  of  pnpertp. 
See     "Animals";     "Fixtures";     "Franchises"; 
"Trade-Marks  and  Trade-Names." 

Trnngferi  and  other  matteri  affecting  title. 
See  "Adverse  Possession." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROTEST. 

Of  bUl  or  note,  see  "BUls  and  Notes,"  U  3,  4. 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  6. 

PROXIMATE  CAUSE. 

Of  injuries  caused  by  obstructions  in  street,  see 
"Municipal  Corporations,"  (  4. 

PUBLICATION. 

Service  of  process,  see  "Process,"  f  2. 

PUBLIC  BUILDINGS. 

See  "Municipal  Corporations,"  {  4. 

PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Municipal    Corpora- 
tions," i  1. 

PUBLIC  LANDS. 

I   1.    OoTermnent  ownership. 

Laws  1900,  p.  63,  c.  20,  8  222,  authorizing  the 
recovery  of  penalties  for  cutting  trees  on  state 
lands,  in  an  action  for  trespass  or  in  a  separatt 
action,  was  not  repealed  by  amendment  to  Cod 
Civ.  Proc  8  488,  taking  effect  April  23,  190 
—People  V.  Bennett  (Sup.)  406. 

Code  Civ.  Proc.  88  1667,  1668,  providing 
treble  damages,  do  not  relate  to  damage; 
cutting  trees  on  the  lands  of  the  state.— P 
v.  Bennett  (Sup.)  406. 

PUBLIC  SERVICE  CORPORATI 

See    "Carriers";    "Ralbwads";    "Stre 

roads." 
Gas  companies,  see  "Oas." 
Laws  creating  gas  and  electricity  cor 

fix  rates  for,  as  denying  due  oto 

see  "Constitutional  Law,"   «  &• 
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Laws  creating  gas  and  electricity  commission 
to  fix  rates  tor,  as  denying  equal  protection 
of  law,  see  "Constitutional  Law,"  }  4. 

Lezislatiye  power  to  establisli  rates  for,  aee 
•'ConBtitutional  Law,"  f  2, 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Bminent 
-      liL" 


Domau 


PUNISHMENT. 


For  contempt  of  court,  see  "Contempt,**  S  2. 
For   disobedience  to  orders   in  supplementary 

proceedings,  see  "Execution,"  §  4. 
For  disobedience  to  writ  of  habeas  corpus,  see 

"Habeas  Corpus,"  i  2. 

QUALIFICATIONS. 

Of  execntor  or  administrator,  see  "Executors 
and  Administrators,"  {  2. 

QUANTUM  MERUIT. 

See  "Work  and  Labor.** 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,"  {  1. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J  6. 

QUIETING  TITLE. 

{   1.    Blcbt  of  aetioB  *nd  defemsea. 

•Under  Code  Civ.  Proc.  i  1638,  plaintiff  In  an 
action  to  quiet  title  held  not  entitled  to  judg- 
mentjhowever  defective  defendants'  title  might 
be.— Wiechers  v.  McCormick  (Sup.)  835. 

*In  order  to  establish  their  title  to  land,  held 
it  was  not  necessary  for  defendants  to  trace 
it  back  to  the  sovereign  power. — Wiechers  t. 
McCormick  (Sup.)  835. 

A  patent  to  lands  obtained  from  the  state  may 
create  a  cloud  on  the  title  to  the  land. — Lally 
V.  New  York  Cent.  &  H.  U.  R.  Co.  (Sup.)  808. 

An  individual  may  bring  an  action  in  equity 
to  remove  from  the  title  to  land  a  cloud  con- 
sisting of  a  patent  from  the  state. — Lally  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  868. 

Code  Civ.  Proc.  .1  1957,  empowering  the  At- 
torney General  to  bring  actions  to  vacate  or  an- 
nul letters  patent  granted  by  the  state,  is  not 
prohibitive  of  an  action  by  an  individual  to  re- 
move a  letter  patent  as  a  cloud  on  her  title.— 
r^lly  ▼.  New  York  Cent  &  H.  R.  R.  Oo.  (Sup.) 
8(i8. 


i  2.    Proo«edlBCB  and  >ell«f  ■ 

An  action  to  remove  a  cloud  from  m.  tltT< 
land  is  an  action  in  pertMnam. — Lally  v.  ^ 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  868. 

In  an  action  to  remove  from  the  title  to  I: 
a  cloud  consisting  of  a  patent  issued    by- 
state,  the  patentee  is  a  necessary  party  deft 
ant.— Lally  v.  New  York  Cent.  &  H.  B.  K.  ' 
(Sup.)  868. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant," 

Carriage  of  goods  and  passengers,   see   "O 

riers. 
Power  of  eminent  domain,  see  "Eminent  0 

main." 
Restraining  threatened  proceedings  under  cnti 

icate  of  public  convenience  and  necessity  i 

sued  under  railroad  law,  aee  "Injunction,"  i 

§    1.    Railroad  eompanlea. 

Proof  of  the  granting  by  the  board  of  raOroi 
commissioners  to  a  railroad  company  of  tl 
certificate  of  public  necessity  and  conveniesoi 
required  by  Railroad  Law,  Laws  1892,  p.  Vli 
c.  676,  i  59,  and  the  certificate  itself,  hi 
suflScient,  in  proceedings  to  condemn  land  fti 
the  road,  to  establish  compliance  by  the  rco) 
pan^  with  all  statutory  requirements  relatiil 
to  its  incorporation  and  the  granting  of  ""jd 
certificate.— Erie  &  J.  R.  Co.  v.  Brown  iSua 
983. 

I  2.    ladebtedaeas,  seoniitlea,  Uena,  aai 
mortgages. 

In  cases  of  railway  mortgages,  the  tnxe 
nnder  the  mortgage  represents  the  bondholuT 
for  the  purpose  of  any  application  by  the  r>' 
ceiver  for  direction  in  the  execution  of  bi 
trust.— Rochester  Trust  &  Safe  Deposit  Co.  t 
Oneonta  &  M.  V.  R.  Co.  (Sup.)  237. 

I  3.     Operation. 

•In  an  action  against  a  railroad  company  f« 
death  of  plaintiff's  intestate,  a  finding  tbi: 
decedent  was  not  guilty  of  contributory  ne;> 
geuce  held  against  the  weight  of  evideoc^.- 
Smetanka  v.  New  York  Cent  &  H.  R.  R.  Co. 
(Sup.)  973. 

*A  place  where  persons  were  accnstomed  tt 
cross  railroad  tracks  hrld  not  a  crossing  when 
the  railroad  was  required  to  sound  a  wamio;.- 
Smetanka  ▼.  New  York  Cent  &  H.  R.  R.  C<> 
(Sup.)  973. 

*In  an  action  for  death  of  a  passenger  a 
an  automobile  in  a  collision  at  a  railroad  cr(H<- 
ing,  decedent  held  negligent  as  a  matter  of  li« 
in  failing  to  look  and  listen  precluding  a  r- 
covery  against  the  railroad  company.— Re«(i  ' 
New  York  Cent  &  H.  R.  R.  Co.  (Sup.)  lOtiS. 


RATL 

Delegation  of  legislative  power  to  eftx):>k 
rates  for  public  service  corporation,  see  "Con- 
stitutional Law,"  i  2. 

For  furnishing  gas,  see  "Qaa." 
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RATIFICATION. 

.. '.  acts  of  agent,  see  "Principal  and  Agent," 

•  acts  of  members  ot  trade  union,  see  "Trade 
Unions." 

REAL  ESTATE  AGENTS. 

«  "Brokers." 

RECEIPTS. 

'.'Iteration,  see  "Alteration  of  Instruments." 
>r  rent  as  constituting  leases,  see  "Landlord 
•nd  Tenant,"  g  2. 
irol  evidence,  see  "Evidence,"  {  5. 

RECEIVERS. 

>nflicting  jurisdiction  of  United  States  courts 
and   state  courts   in  appointment  of   receiver 
of  domestic  corporation,  see  "Courts,"  §  8. 
I  action  between  partners,  see  "Partnership," 

f  1. 

irisdiction  of  United  States  court  to  appoint 
receiver  of  domestic  corporation,  see  "Courts," 
8  7. 

f  corporations  in  general,  see  "Corporations," 
«  5.   6. 

1.     Manageasent     wtd     dlapoaltloa     of 
property. 

-.•A  receiver  of  a  trolley  railroad  may  be  au- 

'  orized  to  issue  certificates  for  the  final  com- 

etion   thereof. — Rochester  Trust  &   Safe  Dc- 

Mit  Co.  V.  Oneonta  &  M.  V.  R.  Co.  (Sup.)  237. 

Notice  to  trustee,  nnder  a  mortgage  securing 
)nd8.  of  an  application  for  the  issuance  of  re- 
•iver's  certificates  and  consent  thereto  by  the 
ustee,  held  binding  on  the  bondholders. — 
ochester  Tmst  &  Safe  Deposit  Co.  v.  Oneonta 
M.  V.  R.  Co.  (Sup.)  237. 

Order  directing  issuance  of  receiver's  certifi- 
ites  on  notice  to  holders  of  bonds  secured  by  a 

ortgage  held  res  judicata  in  all  collateral  pro- 
>edings,  on  the  necessity  of  the  issuance  of 
le  certificates  and  their  propriety. — Rochester 
mst  &  Safe  Deposit  Co.  v.  Oneonta  &  M.  V. 
.  Co.  (Sup.)  237: 

•Where  claims  to  which  tlie  proceeds  of  re- 
siver's  certificates  were  directeo  to  be  applied 
ere  prior  to  that  of  holders  of  bonds  secured 
Y  a  mortgage,  held  inequitable  to  permit  bond- 
alders  to  object  to  their  allowance  after  re- 
>iving  proceeds  of  a  sale  under  the  mortgage 
ithout  diminution  by  reason  thereof. — Roches- 
r  Tmst  &  Safe  Deposit  Co.  v.  Oneonta  &  M. 
.  R.  Co.  (Sup.)  287. 

In  an  action  to  foreclose  receiver's  certificates, 
holder  need  not  show  the  application  of  the 
•oceeds  of  the  certificates. — Rochester  Trust  & 
ife  Deposit  Co.  v.  Oneonta  &  M.  V.  R.  Co. 
np.)  237. 

Certain  defense  in  an  action  to  foreclose  re- 
iver's certificates  held  not  available;  the  same 


not  having  been  pleaded.— Rochester  Trust  & 
Safe  Deposit  Co.  v.  Oneonta  &  M.  V.  R.  Co. 
(Sup.)  237. 

The  purchaser  at  a  mortgage  foreclosure  sale 
of  corporate  property  subject  to  the  claims,  if 
any,  on  receiver  s  certificates,  held  entitled  to 
avail  himself  of  any  defense  against  the  cer- 
tificates which  the  holders  of  bonds  secured  by 
the  mortgage  could  have  asserted,  and  of  those 
defenses  only.— Rochester  Trust  &  Safe  DeposH 
Co.  V.  Oneonta  &  M.  V.  R.  Oo.  (Sup.)  237. 

One  claiming  under  the  purchaser  at  a  mort- 
gage foreclosure  sale  of  property  of  a  corpora- 
tion held  the  only  one  interested  in  whether  re- 
ceiver's certificates  were  adjudged  vahd  and  a 
lien  on  the  property.— Hochestor  Trust  &  Safe 
Deposit  Co.  V.  Oneonta  ft  M.  V.  R.  Co.  (Sup.) 
28*7. 

RECORDS. 

Inspection  of  corporate  record,  see  "Corpora- 
tions," {  3. 

Of  proceedings  of  county  iraards,  see  "Coun- 
ties," i  1. 

Transcript  on  appeal,  see  "Appeal,"  ff  10,  12. 

REDUCTION. 

Of  taxes,  see  "Taxation."  {  1. 

REFERENCE 

See  "Arbitration  and  Award." 
Presumptions   on   appeal   to  sustain   referee's 
finding,  see  "Appeal,"  {  11. 

{   1.    Nature,  cronada,  and  order  of  ref- 
erence. 

•In  an  action  by  a  physician  to  recover  for 
professional  services,  the  ordering  of  a  reference 
against  defendant's  will  held  error. — Lustgarten 
V.  Uarlam  (Sup.)  (U2. 

Under  Code  Civ.  Proc  J  1013,  a  compulsonr 
reference  in  an  action  held  improperly  ordered. 
— Hoome  v.  Smith  (Snp.)  1088. 

•Under  Code  Civ.  Proc.  §  1013,  there  can  be 
no  compulsory  reference  unless  the  trial  in- 
volves examination  of  a  long  account. — Roome 
T.  Smith  (Sup.)  1088. 

I  8.     Report  and  flndlmsc 

A  referee's  finding  that  certain  unlawful  a 
committed   by  members  of  labor  unions  v 
in  the  interest  and  for  the  benefit  of  the  ur 
was  a  conclusion  of  law  rather  than  a  fir 
of  fact. — ^Thomas  Russell  &  Sons  v.  Sta 
&  Gold  Leaf  Local  Union  No.  22  (Sup.) 

Findings   must   t>e    upon    the    issues, 
referee  should  not  allow  a  claim  formiuf 
of  action  distinct  from  the  one  on  wb 
was  taken.— Moore  v.  Martine  (Sup.)  < 

•In  an  action  for  money,  a  rcfere< 
held  sufficient  within  Code  Civ.  Fro 
Moore  v.  Martine  (Snp.)  052. 
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REINSTATEMENT. 


Ot  municipal  officer,  see  "Municipal  Cbtpora- 


tiona. 


RELEASE. 


See  "Accord  and  Satisfaction." 

Of  mortgage,   see  "Mortgages,"  (  8. 

I    1.    Conatmetloii  and  operatloii. 

A  release  executed  by  lessor  and  lessees  keld 
not  to  release  the  lessees  from  liability  for 
breach  of  their  covenant  to  repair  and  take  good 
care  of  the  premises. — Herrman  v,  Laemmle 
(Sup.).  78. 

RELIGIOUS  SOCIETIES. 

Designation  of  in  will,  see  "Wills,"  {  4. 
Mandamus    to    compel    recognition    of    officer 
of  religious  society,  see  "Mandamus,"  {  2. 

Under  Religious  Corporations  Law,  Laws 
1895,  p.  494,  c.  723,  |  33,  making  the  rector  the 
presiding  officer  of  election  meetings  of  the  Prot- 
estant Episcopal  Church,  and  giving  him  au- 
thority to  judge  of  the  qualifications  of  voters, 
permitting  one  to  vote  held  a  legal  determina- 
tion that  the  person  was  a  qualified  voter,  and 
as  such  eligible  for  election  to  the  office  of 
warden,  which  was  not  subject  to  subsequent 
alteration  by  the  rector.— In  re  Williams  (Sup.) 
1105. 

REMAINDERS. 

Creation  by  will,  see  "WUta,"  S  7. 

REMEDY  AT  LAW. 

Ejffect  on  jurisdiction  of  equity  to  set  aside 
judgment,  see  "Judgment,"  (  6. 

REMOVAL 

Of  municipal  officer,  see  "Municipal  Corpora- 
tions,"   5    1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 
{  1- 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL 

Of  lease,  see  "Landlord  and  Tenant,"  t  8. 


RENT. 

See  "Uudlord  and  Tenant,"  1§  'U  4,  ^ 

REPAIRS. 

Of  premises  demised,  aee  "lAndlocd  and  To- 
ant,»Sfi. 

REPLEVIN. 

Matters   concluded   by  judgment,    see  "Ju^ 
ment,"  t  9. 

I  1.     Damacea. 

♦Under  Code  Civ.  Proc.  {  1722,  damages  frf 
detention  of  a  chattel  songht  to  be  replevi«d  il- 
cludes  loss  arising  from  depreciation  in  ra.** 
during  the  period  of  detention,  which  can  th-r»- 
fore  be  recovered  only  in  the  replevin  actioi- 
Pabst  Brewing  Co.  v.  Rapid  Safety  Filter  Co. 
(Sup.)  163. 

{    S.    Trial,    Jndsment,    enforoement    sf 
jndgment,  and  revleiv. 

Under  Code  Civ.  Proc.  {  1726,  where  a  verdi-t 
in  replevin  fixes  the  value  of  the  chattd  r- 
plevied  by  the  unsuccessful  party,  it  will  be  cat- 
clusively  presumed  that  such  was  its  valae  t' 
the  time  of  the  trial. — Pabst  Brewing  Co.  ^ 
Rapid  Safety  Filter  Co.  (Sup.)  163. 

Where  a  judgment  was  rendered  for  defendatt 

in  replevin  for  the  return  of  the  chattel  or  f'f 
the  amount  found  as  its  value,  plaintifTs  sc- 
render  of  the  chattel  in  the  condition  it  was  i-\ 
at  the  time  of  the  trial  satisfied  the  judgmT.' 
—Pabst  Brewing  Co.  v.  Rapid  Safety  Fil:f 
Co.  (Sup.)  163. 

S   3.    LiahUltles  on  bonds  and  nmdertak- 
Ings. 

Under  the  express  provisions  of  Mnnicip^ 
Court  Act,  Laws  1902,  p.  1531,  c.  680,  i  iJv 
a  defendant  in  replevin  who  has  recovered  • 
final  judgment  cannot  maintain  an  actios 
against  the  sureties  in  plaintiff's  nndertakia: 
until  after  the  i.ssnance  and  return  ansatisfi<4 
of  an  execution  against  plaintiff.— Oe  Teaux  «■ 
HoUiday  (Sup.)  747. 

REPLICATION. 

See  "Pleading."  i  8. 

REPLY. 

See  "Pleading,"  S  3. 

REPORTS. 

Of  commissioners  in  condemnation  prooeedin;^ 
see  "Ebiinent  Domain,"  {  3. 

RESALE 

Of  goods  by  seller,  see  "Sales."  |  & 


*Folnt  annotated.   See  mjVUAmm. 
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RESCISSION. 

t  extract  for  sale  of  goods,  see  "Sales,"  || 

RESIDENCE. 

>ebt  owing  by  nonresident  maintaining  office 
in  state  as  sabject  to  attachment,  see  "At- 
tachment," {  1. 

urisdiction  of  municipal  court  of  action  by 
nonresidents,  see  "Coarts,"  |  8. 

RES  IPSA  LOQUITUR. 

pplication  of  doctrine  in  action  for  injuries 
to   servant,  see  "Master  and  Servant,"  §  8. 
.pplication    of   doctrine    in    action    for    negli- 
gence in  general,  see  "Neglijgence,"  {  3. 

RES  JUDICATA. 

iee  "Judgment."  U  8,  9. 


RESTRAINT  OF  TRADE 


'rusts   and   other   combinations, 
olies,"  S  1. 


"Monop- 


lee 


RETIRING  PARTNERS. 

"Partnership,"  {  8. 

RETURN. 


)f  process  in  general,  see  "Process,"  g  2. 
>f  process  in  summary  proceeding  to  recover 

leased  premises,  see  "Landlord  and  Tenant," 

§   7. 
)f  record  of  proceedings  for  purpose  of  review, 

see  "Appeal,"  §  10. 


lee  "Tajtation." 


See  "Appeal" 
§   7. 


REVENUE 
REVIEW. 

"Certiorari";   "Criminal  Law," 


REVIVAL. 

action,  see  "Abatement  and  Revival,"  {  2. 

REVOCATION. 


)f  letters  of  administration,  see  "Executors 
and  Administrators,"  {  2. 

>f  license  of  employment  bureau,  see  "Licens- 
es," «  1. 

>f  liquor  license,  see  "Intoxicating  Liquors," 

)f  trust,  see  "Trusts,"  {  1. 
)f  will,  see  "Wills,"  {  2. 

*  Point  annotated. 


and    Talldity    ot    aon- 


ROADS. 

See  "Highways." 

Streets  in  cities,  we  "Municipal  Corporations," 
i  ^ 

RULES  OF  COURT. 

See  "Courts,"  {  2. 
Orders,  see  "Motions." 

SALES. 

Examination  of  witness  in  action  for  com- 
missions on  sale,  see  "Witnesses,"  {  2. 

Ground  for  new  trial  in  action  for  price  of 
goods  sold,  see  "New  Trial,"  g  1. 

Jurisdiction  of  municipal  court  of  action  on 
contract  of  conditional  sale,  see  "Courts,"  {  3. 

Salet  J>v  or  to  particular  classes  of  persons. 
See  "Brokers." 
Trustee,  see  "Trusts,"  8j  8,  4. 

Sole*  of  particular  tpeoieit  of,  or  estates  or  in- 
terests in,  property. 
See  "Intoxicating  Liquors." 
Corporate  stock,  s^  "Corporations,"  {  2. 
Realty,  see  "Vendor  and  Purchaser." 

f    1.    Reqnlaltes 
tract. 

Contract  construed,  and  certain  provisions 
held  not  a  condition  precedent  to  complete  ac- 
ceptance of  the  contract,  but  a  mere  incident  in 
the  carrymg  out  thereof.— Atwood-Raven  Co.  v. 
Hanauer  (Sup.)  634. 

•Certain  transaction  held  not  a  sale  and  de- 
livery of  «>ods  resulting  in  obligation  to  pay 
therefor.— Ooliyer  v.  Krakaner  (Sup.)  739. 

•A  contract  construed,  and  a  sale  of  goods 
thereunder  fteW  to  be  a  sale  upon  commission, 
entitling  the  auctioneer  to  one-half  of  the  pro- 
ceeds only  after  a  certain  sum  was  paid  to  the 
owner  absolutely.— Cjpsar  Misch  Incorporation 
V.  Mosbeim  (Sup.)  1092. 

I  2.     Conatnietlon  of  oontraot, 

•  *Aji  order  for  additional  goods,  made  on  a 
prior  order  requiring  delivery  within  six  weeks, 
held  accepted  on  the  same  terms  as  the  original 
order,  requiring  delivery  of  all  the  goods  within 
the  time  specified.- Robert  Galr  Co.  v.  Arm- 
strong (Sup.)  5. 

Stockholders  held  not  personally  liable  for 
goods  ordered  by  the  corporation  through  one  of 
the  stockholders  as  president— Samuels  v.  Bloom 
(Sup.)  55. 

•When  a  date  for  delivery  is  mentioned  in  a 
contract  of  sale,  the  goods  must  be  delivered  on 
that  day,  and,  if  not,  the  purchaser  may  usually 
refuse  to  accept  a  subsequent  tender. — Robinson 
Clay  Product  Co.  v.  American  Locomotive  Co. 
(Sup.)  69. 

•In  a   contract  of-  sale,  defendant's   require- 
ment, that   the  shipment   of   the  goods   should 
be  the  "earliest  possible"  must  be  construed  as 
meaning  that  the  goods  should  be  sent  as  soon 
Se«  ayUalMUi. 
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aa  plalntiif  conld  poaaibljr  send  them.— Robinson 
Clay  Product  C!o.  v.  American  Locomotive  Co. 
(Sap.)  68. 

'What  constitutes  a  reastHiable  time  for  de- 
livery imder  a  contract  of  sale  astially  depends 
upon  tiie  circumstances  of  the  case,  such  as  the 
parties  may  be  supposed  to  have  contemplated 
In  a  general  way  when  making  the  contract — 
Robinson  Clay  Product  Co.  v.  American  Loco- 
motive Co.  (Sup.)  69. 

*Where  plaintiff  agreed  to  furnish  defendant 
certain  furniture,  to  be  delivered  on  a  certain 
date,  knowing  that  defendant  needed  the  articles 
to  commence  business,  time  was  of  the  essence 
of  the  contract— Biele  v.  Levy  (Sup.)  60T. 

In  an  action  for  the  value  of  a  suit  of  dothea 
ordered  by  defendant  but  not  delivered,  evidence 
held  insnfficient  to  warrant  a  finding  tiiat  it  vaa 
agreed  that  the  suit  should  be  finished  for 
Easter. — Ealvordson  v.  Grossman  (Sup.)  627. 

A  certain  transaction  held  not  a  sale  and 
delivery,  with  credit  given  to  defendants,  but  a 
sale  to  a  third  person;  the  defendants  merely 
contracting  to  pay  the  debt  in  case  of  the  pur- 
chaser's default  —  Weisinger  y.  Brownstein 
(Sup.)  644. 

*A  contract  for  goods  to  be  delivered  in  al- 
lotments held  not  for  that  reason  to  be  separ- 
able, so  that  a  cause  of  action  would  accrue 
before  the  whole  quantity  had  been  delivered. — 
Schwartz  t.  Hirscb  (Sup.)  796. 

{   3.    Modllloatioa  or  reaeiaslon   of  oob- 

traet. 

♦Redelivery  to  the  seller  of  heavy  machinery 
held  not  essential  to  a  rescission  of  the  sale 
by  the  buyer  for  a  breach  of  warranty. — P.  H. 
&  F.  M.  Roots  Co.  T.  New  Tork  Foundry  Co. 
(Sup.)  742. 

I  4.     Performanoe  of  oOBtmot. 

'Defendant  held  not  liable  under  a  modified 
contract  for  catalogues  not  delivered  within  the 
time  specified  by  the  original  contract,  and  never 
used  because  of  such  delay. — Chase  &  Co.  v. 
Rosenwald  (Sup.)  35. 

•In  an  action  for  breach  of  contract  to  pur- 
chase asphalt  held  a  good  defense  that  delivery' 
was  not  tendered  and  that  seller  had  no  asphalt 
meeting  requirements  of  contract  which  it  could 
tender. — Stemmerman  v.  Kelly  (Sup.)  379. 

Where  a  suit  of  clothes  ordered  by  defendant 
was  to  be  paid  for  in  plaintiff's  store,  and  the 
contract  provided  no  other  place  of  delivery, 
such  store  was  the  proper  place  of  delivery. — 
Halvordson  v.  Grossman  (Sup.)  627. 

Purchaser  of  an  entire  lot  of  goods  to  be  de- 
livered in  allotments  held  entitled  to  use  first 
allotment  without  waiting  to  see  if  the  sellers 
would  fulfill  their  contract  to  deliver  the  resi- 
due.—Schwarta  T.  Hirsch  (Sup.)  796. 

I   6.    WMWAiitiea. 

Acceptance  of  goods  sold  on  delivery  held 
waived,  and  inspection  postponed  until  the  ar- 
rival of  the  goods  in  a  foreign  country.— Laing 
V.  Pelton  Watat  Whed  Co.  (Sup.)  (J86. 


I  6.    Bemedlea  of  aoUor. 

In  an  action  for  goods  sold  and  delivoed,  t 
livery  moat  be  sttown. — Brinn  t.  Cohen  (Sap 
37. 

Evidence  Md  bunffldent  to  abow  a  sale  nl 
delivery  of  goods,  as  alleged  by  plaintits.- 
Brinn  v.  Cohen  (Sup.)  37. 

In  an  action  for  goods  sold  and  delivered,  evi- 
dence by  plaintiff's  agent  as  to  the  prioe  of  Tit- 
goods  held  sufficient  to  support  a  judgment  ta 
plaintiff,  though  the  agent  did  not  see  tlie  (see 
shipped.- Robinson  Clay  Product  Co.  t.  Ass- 
ican  Locomotive  0>.  (Sup.)  69. 

*In  an  action  for  goods  sold  and  deliver^ 
evidence  examined,  and  held  not  to  sopport  cr 
fendant's  contention  that  a  delay  of  39  dajt  a 
sending  the  goods  Justified  defendant's  canKJi- 
tion  of  the  contract — Robinson  Clay  ProdKt 
(^.  V.  American  Locomotive  Co.  (Sup.)  6S. 

A  complaint  in  an  action  by  a  seller  for  'Js 
buyer's  breach  of  an  executory  contract  hdi  t> 
otate  a  cause  of  action  and  to  authorize  a  n- 
covery  of  the  difference  between  tlie  contii<:t 
price  and  the  price  realized  at  a  sale  bv  th 
seller  as  agent  of  the  buyer. — Isaacs  v.  Tenr 
A  Tench  Co.  (Sup.)  136. 

*A  seller  on  the  buyer's  breach  of  an  execotoi; 
contract  of  sale  held  entitled  to  store  the  praf- 
erty  and  sue  for  the  price,  or  sell  it  as  agrr. 
and  recover  any  deficiency,  or  keep  it  and  m-o''- 
er  the  difference  between  the  contract  and  nor- 
ket  price.— Isaacs  v.  Terry  &  Tench  Co.  (Sa^) 
136. 

Where  100,  cases  of  figs  had  been  sold,  of 
which  30  were  delivered  and  the  buyer  refnsri 
to  take  the  remaining  70,  the  seller  mv 
hold  them  for  his  own  use  and  sne  to  rwovn- 
the  difference  in  the  contract  price  and  the  ^la^ 
ket  value  of  the  figs  at  the  time  and  place 
of  delivery.— Lekas  v.  Schwartz  (Sup.)  143. 

•Where  the  conduct  of  a  buyer  of  goods  is 
equivalent  to  notice  that  he  will  not  comply  with 
the  contract  on  his  part  a  tender  by  the  other 
party  is  not  necessary  as  a  condition  precpdmi 
to  a  recovery  for  breach  of  the  contract- 
Lekas  v.  Schwartz  (Sup.)  145. 

In  an  action  for  breach  of  contract  for  tb' 
sale  of  figs,  evidence  considered,  and  held  sai- 
cient  to  take  to  the  jury  the  question  of  tb? 
market  value  of  the  figs  at  the  time  and  plan 
of  delivery. — Lekas  v.  Schwartz  (Sup.)  145. 

In  an  action  for  breach  of  contract  of  »^ 
of  figs,  evidence  considered,  and  held  sufficient  to 
take  to  the  jury  the  question  as  to  whether 
the  buyer  refused  to  accept  the  figs. — I^ekis  t. 
Schwartz  (Sup.)  145. 

In  an  action  for  breach  of  contract  of  »^ 
of  figs,  evidence  considered,  and  heU  sufficieit  to 
take  to  the  jury  the  question  of  whether  the 
figs  sold  were  damaged  and  not  according  to 
sample. — Lekas  v.   Schwartz  (Sup.)  145. 

In  an  action  for  a  balance  of  the  prioe  of 
goods  sold,  defendant  held  entitled  to  counter- 
claim for  damages  from  a  failure  of  delivMj  •( 
the  time  agreed.— Biele  ▼.  Levy  (Sup^)  60). 

'Point  saaotated.   So*  ayU»b««. 
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*Proo(  of  a  promise  to  answer  for  the  debt 
of  another  held  not  safficient  to  sustain  a  com- 
plaint for  goods  sold  and  delivered,  and  defend- 
ant AeM  not  reqnired  to  rebut  the  proof  or 
Slead  the  statute  of  frauds.— WeisingMr  t. 
Irownstein  (Sup.)  614. 

A.,  a  corporation,  held  not  liable  for  goods 
sold  to  A.,  an  individual  before  the  incorpora- 
tion.—Thomsen  T.  Henri  P.  Alexander  (Sup.) 
71S. 

In  an  action  on  a  note  for  machinery,  it  was 
improper  to  direct  a  verdict  for  plaintiff  where 
defendant's  testimony  showed  a  rescission  by  it 
for  breach  of  warranty.— P.  H.  &  F.  M.  Roots 
Co.  V.  New  Tork  Foundry  Co.  (Sup.)  742. 

Recovery  may  be  had  for  goods  sold  and  de- 
livered, notwithstanding  vendor  may  have  been 
tranfiacting  business  in  violation  of  Pen.  Code, 
i  3<)3,  forbidding  a  fictitious  partnership  name. 
— Hopp  V.  McWhirter  (Sup.)  823. 

I   T.    Benadles  of  bnyer. 

*A  seller  held  estopped  from  insisting  on  a 
tender  back  of  the  goods  sold,  on  the  buyer 
claiming  damages  for  breach  of  implied  war- 
ranty.—lAing  V.  Pelton  Water  Wheel  Co.  (Sup.) 
<58a 

t    8.    Oomdliloiial  aalea. 

The  seller's  demand  under  a  contract  of  condi- 
tional sale  for  the  return  of  the  property  held 
not  a  rescission  of  the  contract.— Reedy  Bleva- 
tor  Co.  V.  Berman  (Sup.)  59. 

The  seller's  surrender  of  title  under  a  contract 
of  conditional  sale  held  not  a  surrender  of  its 
claim  for  the  balance  of  the  price.— Reedy  Eleva- 
tor Co.  T.  Berman  (Snp.)  68. 

SATISFACTION. 

See  "Accord  and  Satisfaction";  "Release." 

Of  judgment,  see  "Judgment."  i  11. 

Of  legacy,  see  "Wills,"  |  10. 

Of  mortgage,  see  "Mortgages,"  {  8. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Liiability  of  board  of  education  for  injuries  to 
servant  of  beard  caused  by  negligence  of  fel- 
low servant,  see  "Master  and  Servant,"  i  6. 

SEALS. 

Premimption  as  to  consideration  of  mortgage 
under  seal,  see  "Mortgages,"  |  1. 

SEPARATION. 

See  "Husband  and  Wife,"  |  2. 

SEQUESTRATION. 

Power  of  receiver  of  corporation  in  leqiiestra- 
tlon  proceedings,  see  "(Corporations,"  |  6. 


SERVIpE. 

Of  pleading,  see  "Pleading,"  (  T. 
Of  process,  see  "Prooeas.'^}  2. 

SERVICES. 

See  "Master  and  Servant."  |  2;  "Work  and 
Labor." 

SET-OFF  AND  COUNTERCLAIM. 

Counterclaim  in  action  for  insurance  premiums, 
see  "Insurance,"  S  1. 

Counterclaim  in  action  for  price  of  goods  sold, 
see  "Sales,"  {  6. 

Counterclaim  in  municipal  courts,  see  "Courts," 
8  4. 

Effect  of  demurrer  to  counterclaim,  see  'Tlead- 
ing,"  i  4. 

Judgment  in  action  as  bar  to  subsequent  ac- 
tion on  connterclaim,  sot  "Judgment,"  I  9. 

SETTING  ASIDE. 

Levy,  see  "Execution,"  i  8. 
Verdict  on  writ  of  inquiry,  see  "Damages,"  t 
8. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Release." 
By  executor  or  administrator,  see  "Executors 
and  Administrators,"  f  8. 

SEWERS. 

Defects  or  obstmctions,  see  "Municipal  Corpo- 
rations," S  5. 

SHOWS. 

See  "Theaters  and  Showa." 

SIDEWALKS. 

See  "Municipal  Corporations,"  §|  4,  8. 

SIGNATURES. 

Of  wUl,  aee  "WUls,"  |  2. 

SLANDER. 

See  "Libel  and  Slander.*; 

SPECIFIC  LEGACIES. 

See  "Wills,"  I  10. 

SPECIFIC  PERFORMANCE 

I   1.   Hatnre  and  cvowada  «f  xmv 
■•■MraL 

*In  an  action  for  avccific  oectDrm- 
contract  by  a  husband  and  wm  to  «r 
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made  with  plaintiff  1^  a,  broker,  in  tlie  absence 
of  proof  tliat  the  wife  authorized  the  contract, 
heli  that  apeciflc  performance  will  not  be  grant- 
ed.—Beattie  T.  Bart  (Snp.)  16S. 

*A  vendor  keM  not  entitled  to  enforce  apeciflc 
performance  of  a  contract  of  parchase  and  aale 
of  land.— Buzbaum  t.  Deroe  (Sup.)  1053. 

i  2.   Proesedinca  and  relief. 

A  complaint  by  vendor  against  purchaser  for 
specific  performance  need  not  allege  approval  of 
the  title  by  a  title  insurance  company  in  com- 
pliance with  a  clause  of  the  contract  that  title 
was  to  lie  so  approved. — Downs  v.  Lehman 
(Sup.)  329 ;  Fannuig  v.  Same  (Sup.)  331. 

SPIRITUOUS  LIQUORS. 

Sm  'Intoxicating  Ldanois." 

STARE  DECISIS. 

See  "Courts,"  i  2. 

STATEMENT. 

Of  case  or  facta  for  purpose  of  review,  see  "Ap- 
peal," i  la 

STATES. 

Courts,  see  "Courts."  .  ,       „  ^  ^ 

Executive  power,  see  "Constitutional  Law,"  g  2. 
Extra  allowances  in  suit  under  contract  illegal- 
ly canceled  by  state,  see  "Costs,"  {  2. 
tiegislative  power,  see  "Constitutional  Law,"  § 

S   1.    Property,  eaatraota,  and  IlablUtiea. 

Where  the  state,  under  a  building  contract, 
was  to  furnish  (Jie  contractors  with  certain  arti- 
cles, and  failed  so  to  do,  and  delays  were  caused 
by  its  failure  so  to  do,  it  is  not  in  a  position  to 
complain  of  delay.— J.  J.  Newman  Lumber  Co. 
v.  Wemple  (Sup.)  31& 

State  held  to  have  waived  condition  of  con- 
tract as  to  the  time  of  the  completion  of  the 
work.— J.  J.  Newman  Lumber  Co.  v.  Wemple 
(Sup.)  318. 

Where  a  notice  of  lien  shows  that  it  is  a 
claim  against  the  state  as  the  owner  of  the  real 
estate  described,  it  is  not  invalid  because  of  the 
subsequent  statement  in  a  printed  form  that  a 
lien  is  claimed  against  the  real  estate. — J.  J. 
Newman  Lumber  Co.  v.  Wemple  (Sup.)  818. 

Where  an  action  has  been  brought  to  foreclose 
a  mechanic's  lien  for  a  public  improvement,  in 
which  all  other  'persons  having  liens  are  par- 
ties, it  is  not  necessary  for  the  several  defend- 
ants who  have  filed  liens  to  file  notices  of  the 
pendency  of  such  action  to  continue  their  liens 
in  force  after  three  months. — J.  J.  Newman 
Lumber  Co.  v.  Wemple  (Sup.)  318. 

In  an  action  to  foreclose  a  lien  on  balance  due 
on  a  contract  for  state  building,  in  which-  the 
state  was  made  a  party,  where  Attorney  Gen- 


eral withdrew  demurrer  Interposed  and  obtsis' 
ed  leave  to  answer,  he  could  not,  after  paaip 
of  Laws  1006.  p.  548,  c.  255,  amending  Ctit 
Civ.  Proc.  g  3400,  claim  that  the  state  wu  i=- 

iroperly  sued.— J.  3.  Newman  Lumber  Ca  t- 

"empla  (Sup.)  318. 


W( 


STATUTES. 


"CVmsti- 


"Cam- 


LawB  delegating  le^slative  power,  see 

tntlonal  Law7'  S  2. 
Laws  denying  due  process  of  law,  aee 

tutfonal  Law,"  §  5. 
Laws  denying  equal  protection  of  law,  see  "C» 

stitutional  Taw,"  {  4. 
Laws    interfering    with    personal    liberty  ais-i 

security,  see  "Constitutional  Law,"  {  3. 

ProvMont  relatinff  to  particular  nthfcolf. 
See  "Abatement  and  Revival,"  §  2;  "Actioa' 
(  1:  "Adjoining  Landowners^';  "Adnittn 
tion'' ;  "Adverse  Possession,"  {  1 ;  "Appeal  . 
"Appearance" ;  "Assault  and  Battery  "  i  2: 
"Attadiment,"  {  2;  "Attorney  and  ami' 
i  3;  "Bankruptcy";  "Bills  and  Notes."  » 
1-3;  "Brokers,'^  J  1;  "Carriers,"  i  2;  -Ode- 
tempt" :  "Corporations,"  «  2,  3.  5-8 ;  "Co«k 
IS  1,  2;  "CJounUes,"!  1;  "Courts,"  H  S-«: 


{  2;  "Injunction,"  i  1;  "Intoxicating  Li?- 
uors";  "Judgment,"  «  6,  12;  "Jury,"  H  3.  -: 
"Justices  of  the  Peace,"  t  1:  "LandlonI 
and  Tenant."  |  7;  "Libel  and  Slander,"  f  3: 
"Licenses,"  (  1 ;  "Limitation  of  Actions,''  H 
1,  3 ;  "Us  Pendens" ;  "Lost  Instrumenu  ; 
"Mandamus,"  {  2 ;  "Marriage" ;  "MaBter  ano 
Servant,"  S{  4,  6,  8;  "Mechanics'  Liens"; 
"MonopoUes,"  i  1 :  "Mortgages,"  i  3 ;  "Munto- 
j)al  Corporations,''  {§  1-3,  5 ;  "Negligence."  » 
1;  "Parties,"  S  3;  "Partnership,"  g  3;  '•P«^ 
jury,"  g  1 ;  "Perpetuities"  ;  "Pleading,"  f  2: 
"Process,"  §§  1,  3;  "Public  Lands,"  I  1; 
"Quieting  Titie,"  g  1 ;  "Reference,"  H  L  -'; 
"Religious  Societies":  "Replevin,"  H  1-3: 
"Sales,"  g  6;  "States,''  g  1:  "Sunday"^;  "Tw- 
ation,"  g  2 ;  "Tleaters  and  Shows" ;  "Tnd«- 
Marks  and  Trade-Names."  g  2:  "Traae- 
Unions";  "Trespass,"  g  2:  "Trial,"*  U  t  i'- 
"Trover  and  Conversion,"  J  2;  "Tmsts,"  i  1; 
"Vendor  and  Purchaser,"!  2;  "WUIs,"  1 1; 
"Witnesses"  g  1. 
Statute  of  frauds,  see  "Frauds.  Statute  of." 

g   1.    EiuietBiaBt,  requisites,  wad  TalMiiT 
in  Ksnerail. 

•Laws  1901,  p.  595,  c.  466,  amending  Oreetrr 
New  York  Charter  and  providing  for  the  elwtioii 
of  certain  city  magistrates  in  the  boroagh  o^ 
Brooklyn,  etc.,  though  invalid,  held  not  to  alKt 
the  separable  provision  of  section  1396a,  ivnf 
the  salaries  of  police  clerks  in  the  boroughs  of 
Queens  and  Riclnnond  at  $2,000  per  yesr.- 
Brennan  v.  Oit;  of  New  Yoric  (Sup.)  ISO. 

*The  court  must  so  construe  a  statute,  if  V<* 
Bible,  as  to  make  it  conform  to  oonstitntionll 
requirements,  and  must  disregard  such  partio' 
it  as  are  in  violation  of  tbe  Constitution,  *bei« 


*  Point  annotntod.   Seo  syllslma. 


Digitized  by 


Google 


moax. 


1223 


the  statute  is  sepanible  and  a  sabstantlal  part 
thereof  was  lawfully  enacted. — ^Trustees  of  Vil- 
lage of  Saratoga.  Springs  y.  Saratoga  Oas,  Elec- 
tric Light  &  Power  Co.  (Sup.)  341. 

S  8.    Conatraotlan  and  operation. 

Laws  1906,  p.  474,  c.  242,  authorizing  village 
trustees  to  change  the  grade  of  highways  and 


to  close  streets  on  notice  to  property  ownen 
affected,  must  be  strictly  construed. — Hyland  t. 
President  and  Trustees  of  Village  of  Osdning 
(Sap.)  225. 

*A  corporation  Is  included  in  the  term  "per^ 
son"  as  used  in  the  statutes.— Sommese  v- 
Florence  Distilling  Co.  (Sup.)  630. 
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CONSTITUTION. 

Art.  1,  H  1,6 1011 

Art.  6,  §9 455 

OODB  OP  Civil.  PROCB- 
DUBB. 

$  14,  gnbd.& 1^0 

8  66 899 
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««  ai^.SIO ^5 

«380,  381 1097 
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i  405 809 

S  415 1047 
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I  48.S 406,  883 
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1311 884 

I  1316 508 
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S  1776 983 
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I  8347 806 

If  3.367,  3369. 981,  989 

i  3399 601 

8  3400.  Amended  by  Laws 

1906,  p.  548,  ch.  255. . .  818 
i  8412... 601 

CODE  OP  CRIMINAL  PKO- 
CBJDURB. 

8  143 382 

51  165,  172 1011 

8  188 1103 

15  303,389 1011 

S  399 849 

PENAL  CODE. 

8  168 803 

85  219,242,244,245 lOll 

8  265 S49 

8  290 416 

8  363 823 

i   379a 1011 

8  515 261 

i  52S   849 
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BIRDSETE'S  REVISED 
STATUTES. 
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CITY  CHARTERS. 

Buffalo,  5  405 ai 

Buffalo,  5  408 281,  6S9 
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1458,  ch.  615,  $  164....  957 

Greater  New  York.  Laws 
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41 604 
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LAWS. 

1860,  p.  607,  ch.  360.  .337,  383 

1881,  p.  709,  ch.  531. 
Amended  by  Laws  1887, 
P^wi85,  eh.  673;  Lawi 
1892,  p.  620,  ch.  301.  . .  288 
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1810,  ch.  687.  J  27. .  886 


p. 

p. 
P- 
P- 


1897, 
p. 
P- 
p. 
p. 
p. 
P- 


P. 
P- 
P- 


1835.  ch.  68a  8  41  831 
1840,  ch.  688,  I  53 

191    193 
p.  1840.  ch.  688,  J  53.' 
Amended  by   Laws 
1897,    p.    314,    ch. 

^       884,  S  S 188 

1893,  p.  1510,  ch.  661,  art 

8.  8§  40,  41 409 

p.  1554.  ch.  661.  art  9, 

L187.    Amended  l» 
iwB  1897,  p.  vis, 
ch.  297 ;  Laws  1900, 
pi.  1471,  ch.  677,  art 
^        11.  »S  197,  199....  4D9 

1804,  p.  271,  ch.  im 337 

p.  1458,  ch.  616,  i  164  ^7 


107  NEW  TOBE  anPPLHMENT 
and  la  New  York  State  Reporter 

1895,  9.  383.  ch.  659,  art 

1.1^ 886 

p.  835.  ch.  559,  §11..  840 
p.  494,  dL  723.  g  33.  .1105 

1896,  p.  66,  ch.  112,  8  24. 

Amended  by  Laws 
1906,  p.  1728,  ch. 
677,  |S 205 

^,  di.272,  8  61.. 1029 

564,  ch.  547.  8  31..  185 

565,  ch.  547,  8  32. .  990 
568,  ch.  .547,  J  51. .  388 

pp.  579,  580,  ch.  647,  gg 

129-132 ..:  930 

p.  592,  ch.  547,  8  207    67 
p.  602,  ch.  647,  8  224  422 

p.  751.  ch.  626 95S 

p.  875,  ch.  908.  8  232  386 
pp.  913.  922,  ch.  900,  81 

34.  53 ."!  244 

p.  16,  ch.  378.  8  41  004 

173.  ch.  297 409 

224,  ch.  378,  8  647  478 
814,  ch.  384,  8  3. .  188 

366,  ch.  414 291 

508.  ch.  417,  8  8. .  186 
.  508,  ch.  417.  8  4. .  388 
p.  510,  ch.  417.  8  21..  778 
p.  511,  ch.  417,  g  25. .  22 
9.  616,  ch.  418.  8  3. . . 

-«  63,  504 

p.  822,  ch.  418,  8  16. .  542 
pp.  561.  562,  ch.  420,  88 

20,21 :.:  639 

p.  723,  ch.  612,  8  25. .  310 
•      p.  727.  ch.  612.  8  61. .  894 

^'ot  %'•.''':.«.':':  168 

p.  741,  ch.  612.  8  174  678 
1898,  pp.  332.  841.  ch.  170, 

88  a.  4. .  244 

1800,  p.  705,  ch.  376." '.'.'.'.  934 
p.  993.  ch.  473.  8  10. ,  368 

1514,  ch.  690 799 

p.  22.  ch.  20 1076 

p.  26,    ch.    20,    8.  22. 

•     Amended  by  Lawt 

1904.   p.   1401,   ch. 

878 1076 

p.  27,  d».  20,  8  25. 
Amended  bv  Laws 
1902,    p.    SYS,    di. 

817 ......lOTO 

p.  27,  ch.  20,  8  28. 
Amended  by  Iaws 
19<»,    p.    880,    ch. 

817 1078 

p.  28,  ch.  20,  (  80. 
Amended  by  Laws 
1904,  p.   1413,   dL 

588 1076 

p.  29,  ch.  20,  8  39.  ..1076 
p.  63,  eh.  20.  g  222.  .  406 
p.  1471,  ch.  677,  88  197, 
199 409 


1001.  p.    114,    ch.   406,  i 

261 lOK 

pp.  116,  136,  143.  di. 
4fl6,    88    272,    815k 

338 IflJl 

p.  179,  ch.  486.  f  407  O 
p.  889,  ch.  466,  f  914  V.' 
9.  696.  <«.  406.  8  13961  iri' 
p.  636,  ch.  466,  g  1543  KZ 

p.  965.  ch.  354 » 

1326.  ch.  538 hs 

pp.  115,  116,  ch.  60. 

88  5.  6.  8 8t: 

p.  487,  ch.  194. 8 141.  .If15 

p.  879,  ch.  317 KTS 

p.  951,  ch.  364 424 

pp.  1361,  1862,  dL  668, 
88  1-3.  Amended  by 
Laws  1906.  p.  1725, 

ch.  665 281 

p.  1488.  ch.  680,  f  1. 
snbd.  11.  Amended 
by  Laws  1905,   p. 

il73,ch. 513??:...  an 

pp.  1489,  1496.  ch.  589. 

88  1,  20,  25 BSn 

pi  1500,  di.  580,  J  82  TM 
p.  15S1,  ch.  580,  8  126  747 
p.  1533,  ch.  580,  i  1.^  ."« 
p,  1537,  di.  580,  {  148 

91.  635 
p.  1639,  ch.  580,  8  152. 

snbd.  3 366 

p.  1667,  ch.  580.  8  230 

494,  829.  «7S 
1557.  ch.  680,  I  231  ^ 
1662.  dL  680.  I  251 

,  179.  21.? 

1562,  ch.  680,  8  253    28 

1562.  ch.  580.  8  258. 
Amended  by  Laws 
1907,  p.  554,  ch. 
S04 599.  734 

1563,  di.  580.  8  2.54 
179.  6S5 

1563.  ch.  580, 

1563,  di.  580, 
p.  1663,  ch.  580, 

29,40 
p.  1678.  ch.  580,  t  310  4M 
p.  1578,  di.  680,  I  311 

.     „  40,  784,  742 

p.  1748.  ch.  600...... 

e-TO.  855,  lOrtl 
p.  1740.  ch.  600.  8  2. .  WW 

1904.  p.  1401.  eh.  578 in76 

,     T>.  141.3.  dL  688 10?« 

1905.  p.  T178.  dJ.  513 601 

p.  1205,  eh.  637 424 

p.  1728,  ch.  677.  8  8. .  205 

^v.  2092.  d».  737 .'(41 

1906.  p.  474,  ch.  242 223 

p.  548,  di.  255 .^iS 

p.  837.  ch.  327.  8  8. .  Ml 

jg-..'-  l'''2»-  ch.  685 281 


p. 
p. 

p. 
P- 


P- 
P- 


p.  17     .  

1907,  p.  554,  eh.  304,  8  253 

,^  500,  734 

p.  680,  cb.  82T.  S  5..    90 
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STAY. 

»f    action,  we  "Action."   t   2. 
'ending  appeal,  see  "Appeal,"  i  9. 

STIPULATIONS. 

*By  tlie  express  prOTisioDs  of  the  general 
-tales  of  practice,  rule  11,  oral  agreements  be- 
-ween  parties  or  their  attorneys  cannot  be  en* 
orced. — Carpenter  v.  Pimer  (Sup.)  875. 

*An  oral  stipulation  made  in  open  court  and 
entered  in  the  minutes  will  be  enforced.— Car- 
pienter  t.  Pimer  (Sup.)  875. 

STOCK. 

Corporate  stock,  see  "Corporations,"  t  2. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  H  S,  8. 

STORAGE. 

Sec  "Warehousemen." 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 
Trial  of  action  against  for  malicious  prosecu- 
tion, see  "Malicious  Prosecution,"  |  2. 

{  1.    Regulation  and  operatlom. 

•In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  whether  plaintiff 
was  negligent  or  defendant  was  free  from  con- 
tributory negligence  held  Questions  for  the  jury. 
—Murphy  v.  Interurban  St.  Ry.  Co.  (Bup.)  06. 

*A  person  crossing  in  front  of  a  street  car 
while  at  a  standstill  has  a  right  to  assume  that 
it  will  not  be  started  or  so  operated  as  to  strike 
her  nntil  she  has  had  a  reasonable  opportunity 
to  pass  the  point  of  danger. — MSttleman  v.  New 
York  City  Ry.  Co.  (Sup.)  108. 

*The  motorman  of  a  street  car,  starting  the 
car  after  it  had  stopped  so  that  a  person  cross- 
ing at  a  cnrre  in  the  track  was  struck  by  the 
rear  fender  of  the  car,  held  negligent— ftlittle- 
man  v.  New  York  City  Ry.  Co.  (Sup.)  108. 

•It  is  contributory  negligence  for  a  pedes- 
trian to  attempt  to  pass  in  front  of  a  moving 
street  car  six  or  seven  feet  away,  irrespective 
of  the  speed  of  the  car.— Long  t.  Union  By. 
Co.  (Snp.)  401. 

*In  an  action  against  a  street  railroad  for 
the  death  of  one  strnck  by  a  car  while  attempt- 
ing to  pass  in  front  of  it,  evidence  held  to  show 
contributory  negligence. — Ix)ng  v.  Union  Ry. 
Co.  (Sup.)  401. 

*In  an  action  for  personal  injnries  sustained 
in  a  collision  between  a  street  car  and  plain- 
tiiTi  wagon,  whether  defendant  was  negligent. 


and  whether  plaintiff  in  driving  sonth  on  the 

north-bound  track  exercised  due  care,  held, 
under  the  evidence,  for  the  jury. — Oeoghegan 
T.  Union  Ry.  Co.  of  New  York  City  (Sup.)  503. 

•Evidence  in  an  action  for  the  death  of  plain- 
tifTs  iiitestate,  who  was  ran  down  by  a  street 
railway  car,  htid  to  indicate  very  clearly  that 
intestate  was  negligent. — McAuliffe  v.  New 
York  City  Ry.  Co.  (Sup.)  522. 

•Evidence  as  to  the  striking  of  an  automobile 
bj  a  street  car  held  sufficient  to  take  the  ques- 
tion of  the  company's  negligence  to  the  jury. — 
Lehman  v.  New  York  City  Ry.  Co.  (Sui).)  661. 

•Facts  held  to  show  that  tlie  negligence  of 
plaintiff^'  driver  contributed  to  an  accident 
caused  by  a  collision  between  defendant's  street 
car  and  plaintifEs'  buggy.— 'Unghero  T.  New 
York  City  Ry.  Co.  (Sup!)  610. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  evidence  held  not  to  show 
decedent  s  freedom  frwn  contributory  n^ligence 
nor  negligence  of  the  company. — Sobol  v.  Union 
Ry.  Co.  of  New  York  (Sup.)  656. 

In  an  action  against  a  street  railroad  for 
damages  to  plaintiff's  horses  in  a  collision  with 
defendant's  car,  evidence  held  insufficient  to 
form  a  basis  for  the  assessment  of  damages. — 
Solomon  v.  New  York  City  By.  Co.  (Sup.)  744. 

*In  an  action  for  injuries  to  an  automobile 
by  collision  with  one  of  defendant's  street  cars, 
evidence  held  insufficient  to  sustain  verdict  for 
plaintiff.— City  of  New  York  v.  New  York 
City  Ry.  Co.  (Sup.)  748. 

•In  an  action  against  a  street  railroad  for 
death  of  plaintiff's  decedent  in  a  collision  be- 
tween a  vehicle  in  which  decedent  was  riding 
and  defendant's  car,  evidence  held  sufficient  to 
go  to  the  jury  on  the  questions  of  defendant's 
negligence  and  decedent's  contributory  negli- 
gence.—Brauner  V.  Third  Ave.  R.  Co.  (Sup.) 
759. 

*A  driver  on  a  street  occupied  by  street  car 
tracks  does  not  have  an  equal  right  of  way 
with  the  street  car  comi>any,  except  at  street 
intersections,  on  that  portion  of  the  street  oc- 
cupied by  the  tracks. — Oilman  v.  New  York 
City  Ry.  Co.  (Sup.)  770. 

In  an  acti<Hi  for  injuries  caused  by  a  collision 
between  plaLntifTs  wagon  and  a  street  car,  evi- 
dence had  insufficient  to  show  freedom  from 
contributory  negligence. — Oilman  v.  New  York 
City  Ry.  Co.  (Sup.)  770. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  §{ 
2.  4,  5. 

STRIKES. 

Injunctions  pending  strikes  by  labor  nnion,  see 
•^'Injunction,"  if  3-5. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  i  8. 


*Polmt  umetated.   •••  syllalraa. 
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SUBSCRIPTIONS. 


To  corporate  ito^,  we  "Corpontions,"  |  2. 

SUBSTITUTED  SERVICE 

See  "PioceM,"  |  2. 


SUIT. 


See  "ActloiL" 


SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  {  7. 


See  "Process." 


SUMMONS. 


SUNDAY. 


*nie  police  will  not  be  restrained  from  pre- 
venting baseball  playing  on  Sunday  on  the 
KTOunds  of  an  athletic  association,  where  those 
only  are  admitted  who  buy  score  card^  at  the 
ticket  office  at  25  cents  each. — Ontario  Field 
Club  V.  McAdoo  (Sup.)  296. 

Baseball  playing  on  Sunday  held  within  pro- 
hibition of  Pen.  Code,  |  265,  though  no  en- 
trance fee  is  charged,  where  a  contribution  box 
is  placed  at  the  only  entrance.— People  t.  Dem- 
erest  (Sup.)  549. 

SUPERVISORS. 

Of  county,  see  "Connties,"  |  1. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  i  B. 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Bzecntlon,"  i  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURPRISE. 

Ground  for  new  trial,  see  "New  Trial,"  f  1. 

SURRENDER. 

Of  corporate  charter,  see  "Corporations."  i  7. 
Of  leased  premises,  see  "Landlord  and  Tenant," 
f§3,  6. 


SURROGATES. 

Dismissal  of  proceedings  inSnTTogate'sCooitu 
bar  of  subsequent  action  in  Supreme  Coon, 
see  "Judgment,"  {  8. 

JTorisdiction  to  constme  will,  see  "WUla,"  {  & 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Beviv 
al."  i  2. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wills,"  (  S. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Tender  of  payment  of  taxes  by  mortgagee,  see 
"Mortgages,"  {  3. 

Local  itr  tpecial  tame*. 
Assessments   for  municipal   improvements,  see 
"Municipal  Corporations,"  §  2. 

Ocoapation  or  privilege  taae*. 
See  "Intoxicating  Liquors,"  {1;    "Licenses." 
S  !• 

(  1.    XieT7  and  Maesament. 

In  proceedings  to  review  assessment  on  evi- 
dence taken  before  referee,  court  held  anthoriz- 
ed  to  order  such  reduction  as  seems  just.— 
People  V.  Summerville  (Sup.)  575. 

i   2.    Xiegaoy,    Inharltanoe,    and   traaafer 
taxes. 

Where  the  will  of  a  donee  of  a  power  nei- 
ther adds  to  nor  takes  from  any  of  the  bene- 
ficiaries the  benefits  which  the  will  of  the  do- 
nor of  the  power  conferred  on  them,  the  bene- 
ficiaries are  not  liable  to  a  transfer  tax  under 
the  will  of  the  donee  of  the  power. — In  re 
Spencer's   Estate   (Sup.)   513. 

Under  Tax  Law,  Laws  1896,  p.  875,  c.  908. 
f  232,  a  notice  of  appeal  from  an  order  de- 
termining the  amount  of  a  transfer  tax  most 
state  the  grounds  of  appeal. — In  re  Stone's  Es- 
tate (Sur.)  385. 

TELEGRAPHS  AND  TELEPHONES. 

Monopolies  in  control  of  telegraphs,  see  "Mo- 
nopolies,"  {   1. 

Telephone  poles  as  obstruction  of  highway,  see 
"Highways,"  S  1. 

TENANCY  IN  COMMON. 

i   1.    Mutual  rlghta,  duties,  amd  liaUU- 
tlea  of  oo-temants. 

'Tenant  in  common  of  a  trustee  and  oestuls 
que  trust  /leld  not  to  have  acquired  title  by 


*Palat  aimatetad.   S«a  syllalnu. 
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adverse  posaessioii  aa  against  snch  co-tenants. 
MeroUa  v.  Lane  (Sup.)  ^9. 

*£!vidence  hdd  to  show  that  traaseasion  of  de- 
fendant was  an  ouster  of  hi*  co-tenants,  and 
separate  and  hostile  to  them.— Schenck  t.  Eg- 
bert (Sup.)  787. 

TENDER. 

See  "Deposits  in  Court" 

Of  deed  to  land  sold,  see  "Vendor  and  Pur- 
chaser," i  2. 

Of  sums  due  Tinder  mortgage,  see  "Mortgages," 
f  3. 

TERMINATION. 

Of  trust,  see  "TnistB,"  |  1. 

TERMS. 

Of  leases,  see  "I>andIord  and  Tenant,"  t  S. 


TESTAMENT. 


See  "Wills." 


TESTAMENTARY  POWERS. 

Creation,  see  "Wills,"  {  & 
Restrictions  on  power  to  devise  or  bequeath,  see 
"Wills,"  f  1. 

THEATERS  AND  SHOWS. 

A  ticket  taker  at  a  theater  tuM  not  a  manag- 
er within  Fen.  Code,  §  290,  declaring  a  person 
who  permits  to  remain  in  any  theater  managed 
by  him  a  child  under  the  age  of  16  years  guilty 
of  a  misdemeanor.— People  ▼.  Flaherty  (Sup.) 
415. 

TICKETS. 

For  admission  to  theater,  aee  "Theaters  and 
Shows." 

TIME. 

For  partioular  act$  in  or  incidental  to  fudioial 

proceedings. 

Amendment  of  judgment  in   municipal   court, 

see  "Courts,"  i  5. 
Filing  motion  for  new  trial  in  municii>al  court, 

see  "Courts,"  §  4. 
Motioir  to  vacate  judgment  in  municipal  courts, 

see  "Courts,"  $  5. 
Payment    of    cost    in    municipal    court,    see 

"Courts,"  {  4. 
Rendition  of  judgment  in  municipal  court,  see 

"Courts,"   S   5. 

For  particular  acti  not  judicial. 
Delivery  of  goods  sold,  see  "Sales,"  {  2. 
Filing   certificates   of    nomination,    see    "Elec- 
tions," I  1. 


TITLE. 

Color  of  title,  see  "Adverse  PosseRslon." 
Removal  of  cloud,  see  "Quieting  Title." 
Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  |  1. 

TORTS. 

Oansing  death,  see  "Death,"  I  1. 

Liahilitiei  of  particular  cla'frii  of  perton*. 
See  "Municipal  Corporations,"  $  5. 
BrnployCs,  see  "Master  and  Servant,"  t  9. 

Particular  torts. 
See  "Assault  and  Battery,"  |  1;  "Conspiracy," 
!  1 ;    "Fraud" ;    "Libd  and  Slander"^   "Ma- 
licious  Prosecution" ;     "Negligence" ;    "Tres- 
pass";   'Trover   and   Conversion." 

Remedies  for  torts. 
See  "Arrest,"  {   1;    "Trespass,"  {  2;    "Trover 

and  Conversion,"  f  2. 
Measure  of  damages,  see  "Damages,"  |  1. 

TOWNS. 

See  "Counties";  "Municipal  Corporations." 

TRADE-MARKS  AND  TRADE-NAMES. 

{    1.    Marks  sad  maiiiea  anbjects  of  oim-' 
erahip. 

•Plaintiff,  the  "Car  Advertising  Company," 
held  not  entitled  to  have  defendant  restrained 
from  using  the  name  "New  York  City  Car 
Advertising  Company." — Car  Advertising  Co.  v. 
New  York  City  Gar  Advertising  Co.  (Sup.)  547. 

i   2.    lafringemeat  °  and  Tiiifalr  eompati- 
tloa. 

A  publisher  Aeld  not  entitled  to  restrain. a 
foreign  corporation  from  publishing  a  maga- 
zine on  the  ground  that  the  corporation  has 
not  complied  with  Corporation  Laws,  §{  15,  16^ 
16a  (Birdfieye's  Rev.  St.  [3d  Ed.]  pp.  727-729). 
^Jlotor  Boat  Pub.  Co.  v.  Motor  Boating  Co. 
(Sup.)  468. 

*A  publisher  heid  not  entitled  to  a  temporary 
injunction  to  restrain  another  from  publishing 
and  selling  a  magazine. — Motor  Boat  Pub.  Co> 
V.  Motor  Boating  Co.  (Sup.)  46& 

•Injunction  to  restrain  defendant  from  using 
certain  name  as  an  infringement  of  plaintiff's 
trade-name  denied. — Sultzbach  Clothing  Co.  v. 
Balsam  (Sup.)  622. 

TRADE  UNIONS. 

Conspiracy   by   members   of  trade  union,   ae» 

"Conspiracy,"  {  1. 
Injunction  against  members  of  trade  union,  see 

"Injunction,"  K  1.  3-^5. 

*A  labor  union  is  an  entity  TOcoRnVze^  by  law, 
witi  the  same  right  as  an  infiwWual  to  t^ireaten. 


*  Point  •iiBO'tkted.   See  s)<Ua1nu». 
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to  do  that  which  It  may  lawfully  do.— TbomaB 
Rnssell  &  Sons  v.  Stampers  8e  Gold  Leaf  Local 
Union  No.  22  (Sup.)  3m. 

Acts  of  intimidation  and  violence  committed 
by  members  of  a  labor  union  held  not  binding 
on  the  union,  nnless  promoted  or  ratified  by  it 
— Thomas  Russell  &  Song  v.  Stampers  &  Gold 
Leaf  Local  Union  No.  22  (Sup.)  303. 

Labor  unions,  being  voluntary  amodations, 
held  properly  made  parties  to  a  suit  to  re- 
strain misconduct  of  members,  pending  a  strike, 
by  service  on  the  officers  of  the  unions,  under 
Code  Cir.  Proc.  S  1919.— Thomas  RusseU  & 
Sons  T.  Stampers  &  Gold  Leaf  Liocal  Union  No. 
22  (Sup.)  303. 

TRANSCRIPTS. 

As  evidence,  see  "BJvidence,"  §  4. 
Of  record  for  purpose  of  review,  see  "Appeal," 
{  10. 

TRANSFERS. 

By  carrier,  see  "Carriers,"  U  1,  2. 

Of  cause  by  municipal  court,  see  "Courts,"  S  4. 

Of  franchises,  see  "Franchises." 

TRANSFER  TAX. 

See  "Taxation."  |  2. 

TREES. 

'Catting  of,  on  state  lands,  see  "Public  liands/* 

TRESPASS. 

To  the  person,  see  "Assault  and  Battery,"  i  1. 

i  1.    Acts  ooaatltating  trespoaa  and  lla- 
blUty  tlierefor. 

*The  true  owner  is  not  answerable  in  dam- 
ages for  dispossessing  a  trespasser  tiaving  no 
title.— Schrier  v.  ShaSer  (Sup.)  1107. 

(  2.    Aetlons. 

♦Under  Code  Civ.  Proc.  5  960,  plaintiff  in 
trespass  on  nnoccnpied  land  held  entitled  to  re- 
cover.— Ridgway  v.  Hawkins  (Sup.)  416. 

'One  held  not  liable  for  treble  damages  un- 
der Code  Civ.  Proc.  g  1669,  authorizing  treble 
daiDBges  for  forcible  disseisin. — Schrier  v.  Shaf- 
fer (Sup.)  1107. 

TRIAL. 

See  "New  Trial";  "Reference";  "Witnesses." 

Authority  of  agent  as  question  for  jury,  see 
"Principal  and  Agent,"  S  2. 

EVaud  in  conveyance  as  qupstion  for  jury,  see 
"Fraudulent  (jonveyances,"  §  1. 

Trial  of  right  to  property  levied  on,  see  "At- 
tachment." S  2. 


Proeecdingi  ineUent  to  triaU. 
Entry  of  judgment  after  trial  of  issueat  ft 

"Judgment,"  {  3. 
Place  of  trial,  see  "Venae,"  {  1. 
Right  to  trial  by  Jury,  aee  "Jury,"  f  L 

Trial  of  action*  by  or  againtt  partioiilar  daua 

of  persona. 
See  "Carriers,"   {  2;    "Master  and  ServanC 
S  8;  "Street  Railroads."  S  L 

Trial  of  partioular  civil  action*  or  proceediti^ 

See  "IHvorce,"  S  2 ;    "Malicious  Proseeutian." 

t  2;    "Mandamus,"  §  3;    "Negligence."  i  3: 

"Replevin,"  {  2;    'Trover  and  Ctonveraon."" 

F'or  breach  of  contract  of  sale,  see  "Sales."  !  6. 

For  broker's  commissions,  see  "Brokers,"  g  2. 

For  compensation  of  servant,  see  "Master  ami 
Servant."  |  2. 

For  death  of  sorvant,  see  "Master  and  Ser- 
vant." i  8. 


*Poiat  annotated.   Bee  eyUalnu. 


Street  Railroads,"  S  1. 
For  price  of  goods  sold,  see  "Sales,"  g  6. 

Trial  of  criminal  pro*ecutia»i. 
See  "Criminal  Law,"  g  6. 

g    1.   X>oeketa.  lists,  and  ealendara. 

*Kgfat  to  preference  as  to  time  of  trial,  bb- 
der  Code  Civ.  Proc.  g  791,  subd.  5,  shown  br 
the  complaint,  held  waived  under  section  793 
and  Rule  New  Tork  City  Court  No.  8.  by  fail- 
ure to  serve  notice  of  application  for  preferoice 
with  notice  ^  trial. — ^Eoemer  t.  Eelley  (Sop.) 
r>38. 

§  S.    Seoegtlon  of  evldenoe. 

It  is  the  duty  of  counsel  to  object  to  the 
introductirai  of  improper  evidence. — Lifsbitz  v. 
Schwartz  (Sup.)  579. 

•Objections  to  evidence  hM  not  to  specifieally 
bring  a  certain  question  to  the  court's  att«o- 
tion. — National  Soc.  of  United  States  Daugh- 
ters of  1812  V.  American  Surety  Co.  of  New 
York  (Sup.)  820. 

$  3.     Argnmenta  and  condnet  of  oonnsel, 

*An  instruction  held  subject  to  an  ezceptioo 
by  defendant's  counsel. — Dubnow  y.  New  loi* 
City  Ry.  Co.  (Sup.)  729. 

Sustaining  objection  to  qnestion  to  juror  on 
his  voir  dire  and  instructing  the  jury  to  dia- 
regard  it  held  to  sufficiently  protect  interests  at 
defendant— Blair  v.  M.  McCormack  Const  Co. 
(Sup.)  750,  752. 

*In  an  action  against  a  city  for  damages  re- 
sulting from  a  bursted  water  main,  it  was  im- 
propriety justifying  reversal  for  plaintiff's  coun- 
sel to  bring  before  the  Jury  the  fact  that  tiie 
city  and  the  contractor,  who  was  a  defendant 
were  indemnified  by  a  bond  from  the  snbcoa- 
tructor,  who  did  the  work. — Kelsey  v.  City  of 
New  York  (Sup.)  1089. 

S  4.    TaHng  case  or  qnestion  front  Jnry. 

*In  an  action  for  salary  due  under  a  parol 
contract  of  employment,  the  action  of  the  oonrt 
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in  refusing  to  hear  farther  evidence  and  Tender- 
in?  jadgment  for  plaintiff  heU  error.— Raima  t. 
IVnza  (Sup.)  25. 

•The  court's  refusal  to  direct  a  verdict  for 
defendant  held  error,  where  defendant's  evi- 
dence, which  was  contradicted  and  not  improb- 
able, precluded  a  recovery  by  plaintiff. — Oppen- 
heimer  v.  Mittenthal  <Sap.)  48. 

•wnere  the  evidoice  is  conflicting,  the  gaes- 
tion  ia  for  the  jury.— Hann  v.  Brettler  (Sup.) 
<  o» 

*Clrcum8tanoea  stated  in  which  a  case  shonid 
not  be  taken  from  the  jury.— Lekas  v.  Schwarta 
(Sup.)  145. 

Tlie  court  having  directed  a  verdict  under 
sach  circumstances  that  Code  Civ.  Proc.  §{ 
1185,  1187,  do  not  apply,  held,  that  it  could  not, 
after  the  trial  had  closed  and  the  jury  been 
discharged,  set  it  aside  and  direct  a  verdict  for 
the  other  parQ.— Wilson  &  Baillie  Mfg.  Co.  ▼. 
City  of  New  York  (Sup.)  524. 

A  motion  to  direct  a  verdict  on  specified  enu- 
merated grounds  excludes  all  grounds  not  enu- 
merated.—Crissman  v.  E^ie  H.  Co.  (Sup.)  827. 

A  general  motion  to  dismiss  an  action  by  four 
plaintiffs  should  have  been  denied  where  a  cause 
of  action  was  shown  as  to  two. — ^Wolverton  v. 
Rogers  (Sup.)  883. 

*DismiBaal  of  a  complaint  held  improper  where 
there  is  a  substantial  conflict  of  evidence. — 
Powers  V.  Miller  (Sup.)  960. 

I   5.     Instmotlans  to  Jury. 

*In  an  action  for  brokers'  commissions,  charges 
as  to  the  liability  for  commissions  of  a  party 
to  a  contract  who  was  ready  to  carry  out  its 
provisions  held  erroneous. — Gfoodman  v.  Iiineta- 
ky   (Sup.)  50. 

The  fact  that  an  erroneous  instruction  was 
part  of  the  main  request  to  charge  held  not  to 
avoid  the  error. — Blumberg  v.  Sterling  Bronze 
Co.  (Sop.)  142. 

*In  an  action  for  brokers'  commissions,  a 
certain  instruction  as  to  right  of  recovery  A  e2<{ 
not  cored  bv  a  subsequent  instmction.— Blum- 
berg V.  Sterling  Bronze  Co.  (Sup.)  142. 

Refusal  to  instruct  on  an  issue  within  the 
pleadings,  and  on  which  there  is  evidence,  is 
erroneous.— Jacobson  v.  Fraade  (Sup.)  706. 

•The  court  should  instruct  the  jury  as  to  the 
legal  effect  of  conclusions  of  fact  which  they  are 
at  liberty  to  deduce  from  the  evidence. — Jacob- 
son  V.  Fraade  (Sup.)  706. 

{   6.    Verdlet. 

*The  oonrt's  action  in  sending  a  jury  back 
to  correct  its  verdict  held  proper. — Salemon  v. 
New  York  City  Ry.  Co.  (Sup.)  58. 

Where  the  jury  rendered  a  verdict  for  plain- 
tiff for  a  less  sum  than  he  was  entitled  to, 
it  will  be  set  aside  as  indicating  a  misappre- 
hension or  disregard  of  the  evidence. — Cauneld 
v.  Blatt  (Sup.)  712. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Attachment."  |  2. 


TROVER  AND  CONVERSION. 

Amendment  of  pleading  in  action  for  conver- 
sion, see  "Pleading,"  |  5. 

i    !•    Aota    oonatitntliig    eoiiTaralom   aiid 
UabUlty  therefor. 

•Facts  held  to  constitute  a  conversion  of  a 
horse.- Pepper  v.  Price  (Sup.)  659. 

•Where  wholesale  dealers  delivered  diamonds 
to  retailers  on  memorandum  for  insi>ection,  to 
be  returned  on  demand,  stipulating  that  there 
was  no  sale  or  contract  to  sell  until  their  ap- 
proval of  the  retailers'  selection,  and  the  re- 
tailers sold  them  without  such  approval,  they 
were  guilty  of  conversion. — Wood  v.  Proudman 
(Sup.)  757. 

•Plaintiff  held  entitled  to  maintain  conversion 
where  defendant  draws  money  from  bank  belong- 
ing to  plaintiff  and  applies  ft  to  his  own  use. — 
Straight  v.  Shaw  (Co.  Ct)  103& 

S   S.    Aetloaa. 

In  conversion,  plaintiff  recovering  judgment 
held  not  entitled,  under  Municipal  Court  Act 
Laws  1902,  p.  1562,  c.  580,  S  251,  to  a  provi- 
sion therein  authorizing  the  arrest  and  imprison- 
ment of  defendant. — Musica  v.  Amalfltano  (Sup.) 
179. 

•Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  conversion  of  a  horse. — ^Pepper 
V.  Price  (Sup.)  559. 

•An  action  for  a  conversion  by  a  firm,  being 
in  tort,  may  be  brought  against  all  or  one  or 
more  members  of  the  firm. — Wood  v.  Proudman 
(Sup.)   757. 

•In  an  action  for  conversion,  defendant  may 
not  imder  a  general  denial  show  that  the  con- 
version was  waived,  but  such  matters,  being  in 
avoidance  must  be  affirmatively  alleged. — Wood 
V.  Proudman  (Sup.)  757. 

Transactions  with  a  corporation  by  an  officer 
thereof  held  to  create  the  relation  of  debtor  and 
creditor,  and  such  officer  held  not  liable  for 
conversion  of  money  of  the  corporation, — In- 
novation Trunk  Co.  v.  Piatt  (Sup.)  816. 

•An  essential  element  of  conversion  is  that 
plaintiff  has  a  property  or  ownership  in  the 
thing  converted  or  the  right  of  possession  at 
the  time  of  conversion. — Innovation  Trunk  Co. 
V.    Piatt    (Sap.)    81& 

In  an  action  for  conversion,  evidence  as  to 
plaintiff's  ownership  and  possession  held  insuf- 
ficient to  support  a  judgment  in  his  favor. — 
Tankins  v,  Berger  (Sup.)  873. 

TRUSTS. 

Charitable  trusts,  see  "Charities." 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," f  1. 

Conveyances  in  trust  for  creditors,  see  "Ab- 
signments  for  Benefit  of  Creditors." 

Creation  by  will,  see  "Wills,"  H  6,  & 

Estoppel  of  trustee,  see  "Estoppel,"  {  1. 

Right  of  trustee  to  appeal,  see  "Appeal,"  i  4. 

Trust  deeds,  see  "Chattel  Mortfages";  "Mort- 
gages." 
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I   1.    Oreatioa,  ezlataaoe,  aad  TsUdlty. 

Where  testator  bequeathed  the  remainder  of 
his  property  in  five  equal  shares  in  trust,  to 
apply  the  income  to  testator's  five  ciiildren, 
with  a  i>ower  of  appointment,  the  unexecuted 
power,  under  Real  Property  Law,  Laws  189i6, 
p.  C64,  c.  547,  §  31,  did  not  prevent  the  children 
from  taking  vested  remainders  and  releasing 
their  interest  in  the  income  and  terminating 
the  trust,  under  Laws  1897,  p.  508,  c.  417,  <  8. 
—Connolly  v.  Connolly  (Sup.)  185. 

*A  deposit  made  in  a  bank  by  one  person  in 
his  own  name  in  trust  for  another  held  merely 
tentative  and  revocable  at  will.— Tiemey  t. 
Fitzpatrick  (Sup.)  527. 

{    8.    Oonstmotion  and  operstioa. 

A  trust  deed  construed,  and  held  to  show  that 
the  grantor  intended  the  trust  fund  to  be  held 
by  tne  trustee  during  the  lives  of  the  benefici- 
aries, the  income  therefrom  being  paid  during 
such  period  to  such  beneficiaries,  and  that  only 
after  the  death  of  such  beneficiaries  should  the 

Sroperty  go  as  by  their  wills  appointed,  or,  in 
etault  of  such  appointment,  to  their  legal  rep- 
resentatives.—Dudley  v.  People's  Trust  Co. 
(Sup.)  930. 

The  claim  of  beneficiaries  under  a  trust  deed 
to  the  absolute  title  to  the  trust  property  held 
incompatible  with  their  claim  of  income  from 
such  property,  and  sufficient  to  defeat  their 
contention  that  by  the  power  of  appointment 
given  them,  and  from  the  death  of  their  grantor, 
they  were  vested  with  the  absolute  title  to  the 
trust  fund.— Dudley  t.  People's  T^st  Co.  (Sup.) 
dSO. 

I   3.    Manscomeiit  and  dlapoaal  of  tnut 
property. 

A.  will,  authorizing  trustees  to  continue  testa- 
tor's business,  held  to  make  it  the  duty  of  the 
trustees  to  close  out  the  business  on  it  l>ecoming 
apparent  that  it  would  not  earn  a  specified 
profit.— In  re  Froelich's  Estate  (Sup.)  173. 

Will  construed,  and  held  that  the  court  had 
no  authority  to  apply  any  part  of  the  corpus  of 
the  trust  estate  to  the  use  of  the  beneficiary  under 
the  trust— Smith  v.  Floyd  (Sup.)  231. 

S   ^    Ezeentlaa  ot  tnut  hj  tniste*  or  by 
eonrt. 

•Joinder  by  a  trustee  in  a  conveyance  of  tract 
of  land,  an  undivided  interest  in  which  was  sub- 
ject to  a  trust,  held  not  an  execution  of  a  pow- 
er of  sale  given  to  the  trustee,  which  would  pass 
title  to  the  property  held  in  trust.— Merolla  v. 
Lane  (Snp.)  439. 

!   S.    AceonatlBK    mad    eompeaaatloa    of 
trastee. 

Trustees  conducting  testator's  business  nnder 
a  fiestamentary  trust  held  not  entitled  to  addi- 
tional compensation  beyond  the  percentage  of 
the  profits  specified  in  the  will.- In  re  Froelich's 
Rstate  (Sup.)  173. 

♦On  death  of  a  testamentary  trustee,  where 
no  succe»ior  has  been  appointed,  a  beneficiary 
can  sue  the  executrix  of  the  decedent  for  an 
accounting  nnder  the  trust.— Fogarty  v.  O'Reil- 
ly (Sup.)  234. 


*The  Supreme  Court  has  jnriEdiction  fai  m- 
tlon  a^nst  executrix  of  deceased  trustee  ia 
accounting  of  the  rents  of  real  property. — Fog- 
arty v.  0%eilly  (Sup.)  234. 

Complaint  held  to  state  cause  of  action  agaicK 
executrix  of  deceased  testamentary  trustee  fox 
an  accounting. — Fogarty  v.  O'Reilly  (Sup.)  231 

Where  a  will  creates  a  trust  fund,  the  in- 
come to  be  paid  to  the  beneficiary  for  life,  and 
in  trust,  on  the  death  of  the  lieneficiary,  to  dis- 
pose of  so  much  as  may  remain  in  the  man- 
ner that  the  beneficiary  may  by  will  direct,  on 
stating  the  account  of  the  trustee  under  the 
first  will,  there  should  be  turned  over  to  bis 
an  amount  sufficient  to  pay  the  debts  of  ib« 
beneficiary,  the  transfer  tax,  and  expenses  of 
administration.— Farmers'  Loan  &  Trust  Co.  v. 
Shaw  (Sup.)  337. 

The  Surrogate's  Court  and  not  the  So- 
preme  (Dourt  hM  the  proper  tribunal  for  pro- 
ceeding for  an  accounting  as  to  the  receipu 
and  disbursements  of  a  testamentary  trustee. 
Code  Civ.  Proc.  |  2606.- Post  v.  Ingraham 
(Sup.)  737. 

I  6.    XUtabllaluaeat  aad  eaforee^eat  of 
trust. 

In  an  action  to  recover  money  deposited  in  a 
l>ank  by  deceased  in  trust  for  plaintiff  and  witli- 
drawn  by  deceased  before  his  death,  evidence 
held  insufficient  to  show  a  change  of  a  tentatire 
trust  into  an  irrevocable  one  entitling  plaintiff 
to  the  money.— Tiemey  v,  Fitzpatrick  (Supi) 
527. 

UNIONS. 

See  "Trade  Unions." 

Conspiracy   by   members    of    trade    union,   see 

"Conspiracy,"  §  1. 
Injunction    against    members    of    trade   union, 

see  "Injunction,"  Si  1,  3-5. 

UNITED  STATES. 

Courts,  see  "Courts,"  H  7,  8. 
Decisions  of  United  States  courts  as  authority 
in  state  courts,  see  "Courts,"  {  2. 

VACATION. 

Motion  to  vacate  order  of  court,  see  'Motions." 

Of  particular  act*,  inttrumenU,  or  prooeetfw;*. 

See  "Judgment,"  If  2,  5. 

Levy,  see  "Execution,"  |  3. 

Writ  of  inquiry,  see  "Damages,"  (  8. 

VALUE. 

Expert    testimony,    see    "Evidence,"    |   «. 
Limits   of   jurisdiction,    see    "Justices   of  tlw 
Peace,"  |  1. 

VARIANCE. 

Between  pleading  and  proof  ia  cirii   actioni, 
see  "Pleading,"  {  9. 
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VENDOR  AND  PURCHASER. 

See  "Sales." 

By  broken,  see  "Brokers,"  |  1. 

Stequirements    of    statute    of   frauds    affecting 
contract  for  sale  of  land,  see  "Frauds,  Statute 
Of,"  t  2. 
Specific    performance    of    contract,    see    "Spe- 
cific Performance." 

S    1.    Performameo  of  oontraet. 

•Under  a  contract  to  convey  premises,  heU,  a 
substantial  objection  to  the  title  tendered  that 
Tenders  had  no  title'  to  the  portion  included  in 
a  certain  gore. — Kaplan  v.  Bergmann  (Sup.) 
423. 

•Objections  to  title  held  not  of  such  a  charac- 
ter that  if  made  at  the  time  fixed  for  closing 
title  they  could  not  have  been  obviated  by  ven- 
dors, and  hence  they  were  waived  where  vendee 
did  not  tender  performance  and  raise  such  ob- 
jections at  the  time  fixed  for  closing  title. — 
Rosenberg  v.  Jacobson  (Sup.)  59S. 

*A  vendee  hM  not  justified  in  refusing  to  ac- 
cept a  conveyance  on  the  ground  of  incum- 
brance.—Greenfield  v.  Mills  (Sup.)  705. 

*A  purchaser  of  real  estate  under  a  contract 
of  sale  is  not  bound  to  accept  the  vendor's  title 
subject  to  unpaid  water  rents  and  taxes,  even 
though  the  vendor  offers  to  deduct  the  amount 
of  such  liens  from  the  purchase  price. — Mandel 
▼.  Hess  (Sup.)  766. 

A  purchaser  depositing  money  with  a  third 
person  as  part  of  the  purchase  price  pursuant 
to  an  agreement  with  a  vendor  held  not  entitled 
to  recover  the  deposit  without  Droving  a  cer- 
tain fact— Vanoni  v.  Alter  (Sup.)  880. 

t    2.    Remedies  of  piurohaaer. 

•Under  Code  Civ.  Proc.  {  533,  an  allegation 
in  a  complaint  in  a  suit  on  a  contract  to  sell 
and  convey  land  by  deed  heli  a  sufficient  al- 
legation of  a  tender  by  the  plaintiff  of  the  deed. 
—Murphy  v.  Hart  (Sup.)  452. 

VENUE. 

Of  attachment,  see  "Attachment,"  |  1. 

(  1,    ChaiiBe  of  Toaiia  or  place  of  trlaL 

*In  an  action  by  an  attorney  for  services 
rendered,  the  defendant  is  entitled  to  a  change 
of  venue  to  the  county  of  his  residence  where 
the  services  were  rendered  and  where  the  major- 
ity of  the  witnesses  reside. — Harrison  v.  Hola- 
han  (Sup.)  741. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

M. 
In  civil  actions,  see  "Trial,"  {  6. 
Review  on  appeal,  see  "Appeal,"  S  11. 
Setting  aside,  see  "New  Trial,"  |  1. 


VESTED  REMAINDERS. 

Creation,  see  "Wills,"  i  7. 


VICE  PRINCIPALS. 

See  "Master  and  Servant,"  {  9, 

VILLAGES. 

See   "Municipal  Corporations." 

VOTERS. 

See  "Ejections." 

WAGES. 

See  "Master  and  Servant,"  S  2. 

WAIVER. 

See  "EstoppeL" 

Of  ol>jection»  to  particular  act*,  itutrumentt, 
or  proceedingt. 

See  "Api)earance." 

Misjoinder  of  parties,  see  "Parties,"  f  3. 
Title  to  land  sold,  see  "Vendor  and  Purchaser," 
8  1. 

Of  rightt  or  remediet. 

Condition  in  contract  by  state,  see  "States," 
I  1. 

Right  to  appeal,  see  "Appeal,"  §  4. 

Right  to  foreclose  mortgage,  see  "Chattel  Mort- 
gages," {  3. 

Right  to  preference  at  trial,  see  "Trial,"  {  1. 

Right  to  trial  by  jury,  see  "Jury,"  f  1. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

In  an  action  against  a  warehousekeeper  to 
recover  for  articles  stored  and  not  returned, 
delivery  of  the  goods  to  the  keeper  and  failure 
to  return  the  same  held  to  be  shown  by  pre- 
ponderance of  the  evidence. — Wheeler  t.  Blu- 
menthal  (Sup.)  57. 

WARRANT. 

For  anest,  see  "Arrest,"  {  2. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  {  7. 

WATERS  AND  WATER  COURSES. 

Taking  tor  public  use,  see  "Eminent  Domain," 
i  1. 


WAYS. 


Public  ways,  see  "Highways" 
porations,"  H  4,  5< 

•Point  annota-ted.   See  syllalnu. 
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WEIGHTS  AND  MEASURES. 

In  an  action  by  a  city  for  the  atatatory  pen- 
alty for  giving  short  weight  in  selling  coal,  evi- 
dence examined,  and  held  insufficient  to  sustain 
•  recovery,-^ity  ot  New  York  v.  Maroo  (Sup.) 
100. 

WILLS. 

See  "Executors  and  Admintetrators." 

Administrators  with  will  annexed,  see  "Exec- 
ntora  and  Administrators,"  §  2. 

Charitable  bequests  and  devises,  see  "Chari- 
ties." 

Construction  and  execution  of  tnuta,  see 
"Trusts." 

Equitable  conversion,  see  "Conversion." 

Legacy  and  succession  taxes,  see  "Taxation,"  8 
2. 

Persons  concluded  by  judgment  in  will  contest, 
see  "Judgment,"  {  9. 

Restrictions  on  perpetuities,  see  "Perpetuities." 

8   1.    Nature  and  extent  ot  t— t»in  entry 
power. 

'Under  Laws  1894,  p.  271,  c.  136,  a  foreign 
charitable  corporation  Jield  competent  to  take  a 
devise  of  real  estate.— Fanners'  Loan  &  Trust 
Co.  v.  Shaw  (Sup.)  337. 

Husband  of  testatrix  held  not  entitled  to  in- 
voke Laws  1860,  p.  607,  c.  360,  prohibiting  dis- 
position of  more  than  one-half  of  an  estate  in 
charity.— Farmers'  Loan  &  Trust  Co.  t.  Shaw 
(Sup.)  337. 

♦Valid  bequest  to  college,  contingent  on  the 
death  of  testntor^s  son,  held  based  on  the  capac- 
ity of  the  college  to  take  at  the  time  of  the  vest- 
ing of  the  legacy. — In  re  Durand  (Sur.)  393;  In 
re  Morgan's  Will,  Id. 

A  university,  being  an  educational  institution, 
is  not  affected  by  Laws  1860,  p.  607,  c.  360;  it 
not  being  one  of  the  corporations  named  in  such 
net— In  re  Durand  (Sur.)  393;  In  re  Morgan's 
Will,  Id. 

{  2.    Xteqnlaltes  and  Talldlty. 

♦Evidence  of  execution  of  will  by  mark  held 
sufficient  to  authorize  probate.— In  re  Bugler's 

Will  (Sur.)  222. 

♦Though  testatrix  does  not  sign  her  will  in 
the  presence  of  witnesses,  an  acknowledgment 
hv  her  of  her  signature  is  sufficient.— In  re 
Bugler's  Will  (Sur.)  222. 

♦It  Is  not  necessary  that  each  witness  to  a 
will  sign  in  the  presence  of  the  other,  if  the 
witnesses  sign  in  the  presence  of  testator. — In 
re  Bugler's  Will  (Sur.)  222. 

A  marriage  of  a  woman  five  years  after  the 
disappearance  of  her  first  husband  and  the  birth 
of  a  child  accomplishes  the  revocation  of  the 
will  of  the  second  husband  previously  executed. 
—In  re  Del  Genovese's  Will  (Sur.)  1033. 

{   3.    Constxiietion— General  rule*. 

♦In  construing' a  will,  all  its  clauses  and  pro- 
visions must  be  read  together  in  determining 
the  intent  ot  the  testator,  and  the   intent  so 


gathered    controls.- In    n    Froelidi's    Sbtate 

(Sup.)  ITS. 

♦Evidence   to   be   considered    in 
which  of  two  public  libraries  was  in  tbe 
of  the  testator  determined.— In  re  DiffkiiMMi 
Estate  (Sur.)  886. 

♦Invalid  portion  of  residuary  clause  eliminat- 
ed, and  valid  portion  preserved  to  effectuate  the 
feneral   testamentary   scheme. — ^In  re   Phillips' 
:state  (Sur.)  388. 

In  construing  a  will,  effect  should  be  givt-n 
to  every  portion  thereof  as  far  as  possible. — 
In  re  Maccaffil  (Sur.)  1115. 

§  4.  —  Sealcnatian  of  derlseea  and 
legatees  and  their  respeetl^e 
sluures. 

♦A  bequest  of  an  interest  in  testator's  estate 
after  the  death  of  testator's  wife  to  his  son  W.. 
or  to  his  heirs  at  law  should  he  have  died,  hcU 
not  to  pass  any  interest  to  W.'s  widow,  she  not 
being  hia  "heir."— Hess  v.  Zahn  (Sup.)  951. 

♦Provision  in  will  held  not  to  indicate  inten- 
tion to  include  after-born  children. — ^Toher  v. 
Crounse  (Sup.)  990. 

♦After-born  children  held  not  entitled,  ander 
terms  of  will,  to  share  in  estate.— Toher  v. 
Crounse  (Sup.)  990. 

♦Legacies  to  religious  societies  sustained, 
though  the  names  in  the  will  were  not  their 
correct  corporate  names. — In  re  Dickinson's  E-s- 
tate  (Sur.)  386. 


16. 


representntlon. 


—  8«rvlT«rsIilp, 
and  snbstltntion. 

♦Interest  of  testator's  son  dying  without  is- 
sue while  estate  was  in  control  of  executor  held 
to  pass  to  his  sorvivinK  brothers  and  sisters.— 
In  re  Philiips'  Estate  ^nr.)  888. 


i  6. 


•states   and   iater- 


—  Natnre   of 
ests  oreated. 
Oift  to  a  foreign  charitable  corporation  held 
not  void  as  a  trust  not  authorized  by  law.— 
Farmers'  Loan  &  Trust  Co.   v.    Shaw  (Sup.) 
337. 

i  7,     —  Vested    or    oontlncent    estati>» 
and  interests. 

Will  construed,  and  held  that  bequests  to  tes- 
tator's sons  were  contingent  on  their  surviving 
the  widow.— Hess  v.  Zabn  (Sup.)  951. 

♦Will  construed,  and  shares  in  residuary  es- 
tate held  to  vest  on  the  probate  of  the  will  sub- 
ject to  be  devested  on  the  death  of  the  devisee 
or  legatee  within  five  years.— In  re  Phillips'  Es- 
tate (Sur.)  388. 

♦Limitation  in  will  held  an  unlawful  suspen- 
sion of  a  power  of  alienation. — In  re  Phillips* 
Estate  (Sur.)  d8& 


g  8.    —  Estatss  In  tmst  and  pos 

Will  construed,  and  executor  held  not  a  trus- 
tee under  the  terms  thereof. — Tremenhsere  v. 
Chapin  (Sup.)  166. 

A  will  creating  a  testamentary  trust  con- 
strued, and  held  not  to  require  trustees,  con- 
tinuing testator's  business,  to  charge  the  buai- 
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Tiess  with  the  rental  value  of  certain  property 
xised  therein.— In  re  Froelich't  Bstate  (Sup.) 
173. 

*Wil]  constmed,  and  lield  to  give  a  general 
power  of  appointment  by  will  to  a  beneficiary 
under  the  will.— Fanners'  Loan  &  Trust  Co. 
V.  Shaw  (Sup.)  387. 

Power  of  appointment  nnder  will  field  not 
limited  to  natural  persons,  and  to  include  a 
foreign  charitable  corporation.— Fanners'  Loan 
&  Trust  Co.  V.  Shaw  (Sup.)  337. 

On  a  petition  by  the  guardian  of  minor  chil- 
dren for  an  allowance  for  their  maintenance 
and  education  from  their  shares  under  the  will 
uf  their  father,  evidence  considered,  and  held 
to  show  that  an  allowance  of  $2,000  per  year 
each  should  be  allowed. — In  re  Goodwin's  Es- 
tate (Sup.)  784.     . 

'Testamentary  trustees  held  not  to  have  had 
discretion  as  to  the  amount  to  be  allowed  for 
the  maintenance  and  education  of  tentator's 
children.— In  re  Goodwin's  Estate  (Sup.)  784. 

A  will  construed,  and  held  to  give  to  a  life 
beneficiary  the  income  of  a  specified  invest- 
ment.— Brown  v.  Brown  (Sup.)  804. 

Will  constraed,  and  devise  to  trustees  of  nni- 
vprsity  held  to  them  in  their  corporate  capacity 
absolutely. — In  re  Durand  (Sur.)  393;  In  re 
Morgan's  Will,  Id. 

S    9.    —  Actions  to  eanstrns  'wills. 

'Surrogate  court  held  to  have  jurisdiction  to 
construe  will  relating  to  real  and  personal  prop- 
•Tt.v  on  settlement  of  executor's  account. — In  re 
Thillips'  Estate  (Sur.)  388. 

S  lO.  Rlshts   makd  liabilities   of  dcTlsees 
and  losatees. 

•A  specific  legacy  held  a  gift  by  will  of  a 
siiecific  article  or  part  of  testator's  estate. — ^In 
re  Matthews  (Sup.)  301. 

A  bequest  of  the  proceeds  of  testatrix's  real 
e!<tate  held  specific  in  character,  so  that  the 
jteneral  legatees  in  case  of  deficiency  of  assets 
were  not  entitled  to  any  portion  of  the  prop- 
erty so  specifically  bequeathed. — In  re  Matthews 
(Sup.)  301. 

Where  executor  converts  portion  of  fund  .for 
payment  of  legacies,  both  specific  and  residuary 
legacies  should  bear  the  loss  ratably. — Farmers' 
rx)an  &  Trust  Co.  v.  McCarthy  (Sup.)  928. 

Payment  on  certain  advancements  by  testator's 
sons  to  their  mother,  who  was  entitled  to  the 
income  of  the  e.state  for  life,  held  voluntary,  so 
that  no  part  thereof  was  recoverable  from  the 
widow's  executor  by  the  surviving  trustee  of  tes- 
tator's estate.— Hess  v.  Zahn  (Sup.)  951. 

A  mortgage  on  a  contingent  interest  of  cer- 
tain beneficiaries  under  a  will  held  not  to  create 
a  valid  lien  on  the  proceeds  of  the  estate  in  the 
hands  of  the  executor. — Hess  v.  Zahn  (Sup.) 
»51. 

•Where  by  the  terms  of  a  will  the  share  of 
each  devisee  in  the  real  estate  was  subject  to 
the  payment  of  a  proportionate  part  of  an  an- 
nuity to  <hp  widow,  such  shares  became  an  ex- 


press charge  on  such  realty.— In  re  Phillips'  Es- 
tate (Snr.)  388. 

'Legatees  are  not  estopped  from  attacking 
certain  provisions  of  a  will  as  invalid  because 
they  have  received  benefits  under  other  provi- 
sions concededly  valid.— In  re  Durand  (Sur.) 
893;  In  re  Morgan's  Will.  Id. 

•Will  construed,  and  executor  held  to  have 
no  right  to  sell  the  property  and  distribute  the 
proceeds,  leaving  a  legacy  unpaid.— In  re  Jones' 
Bstate  (Sur.)  1030. 

WITNESSES. 

See  "Depositions" ;   "Evidence." 

Attestation  of  will,  see  "Wills,"  |  2. 

Experts,  see  "Criminal  Law,"  S  o;    "Evidence," 

§  6. 
Opinions,  see  "Criminal  Law,"  §  5;  "Evidence," 

?  «. 
Perjury,  see  "Perjury." 
Testimony  of  accomplices,  see  "Criminal  Law," 

8  5. 

i    1.     Oompetency. 

'Under  Code  Civ.  Proc.  t  829,  a  witness  held 
competent  to  testify  as  to  a  conversation  be- 
tween plaintiff  and  defendant's  testator.— 
Stern  v.  Stern  (Sup.)  900. 

{   2.    Ejcamlnatlon. 

'In  an  action  to  recover  commissions  on  the 
sales  of  an  article,  evidence  from  a  memorandum 
that  a  certain  number  of  sales  were  made  was 
inadmissible  where  the  witness  did  not  malce  the 
sales  or  have  any  p;eneral  knowledge  regarding 
them.— Josias  v.  Nivois  (Sup.)  15. 

I  3.    Credibility,    impeaohmeatj    oontra- 
dletioa,  and  oorroboratlon. 

'In  an  action  on  an  alleged  contract  for  divi- 
sion of  fees  for  dental  services,  a  letter  written 
by  a  witness  for  plaintiff  to  defendant  held  ad- 
missible to  rebut  her  testimony  that  she  had  no 
interest  in  the  matter.- Schon  v.  Harlan  (Sup.) 
113. 

'In  an  action  for  injuries  to  a  passenger  on 
a  stage  coach,  plaintiff  testified  that  she  was  in- 
jured in  March,  and  that  she  put  the  claim  in 
the  hands  of  an  attorney  shortly  afterward. 
The  attorney  did  not  file  the  claim  until  May. 
Held,  that  evidence  of  defendant's  claim  agent 
as  to  when  plaintiff  first  mnde  a  claim,  arising 
out  of  her  alleged  accident,  was  ina'lmissible  to 
contradict  the  plaintiff  nnd  affect  her  credibility. 
— Sturgis  v.  Fifth  A^e.  Coach  Co.  (Sup.)  27(». 

WORDS  AND  PHRASES. 

"Collusion."— Wallace  v.  Jones  (Sup.)  288. 
"I>rug." — State   Board   of  Pharmacy  v.   Gasau 

(Sup.)  400. 
"Heirs."— Iless  v.  Zahn  (Sup.)  951. 
"Intestacy."— In  re  Maccaflil  (Sur.)  1115. 
"Party    aggrieved."— Ghersin    v.    Thuor   (Sup.) 

19o ;  Blcchner  v.  Same,  Id. ;   Gould  v.  Same, 

Id. ;   Cohen  v.  Same,  Id. 
"Person." — Sommese  v.  Florence  Distilling  Co. 

fSur.)  KMt. 
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"Structure."— City  of  New  Tork  v.  M.  Wine- 
burgh  Advertising  Co.   (Sup.)   478;    Kobbe 


Co.  V.  City  of  New  York  (Sup.)  489. 
"Superintendent."— Bovi  r.  Hess  (Sup.)  1001. 


WORK  AND  LABOR. 


Liens  for  work  and  materials,  see 
LienB." 


"Mechanics' 


Where,  in  an  action  on  an  assigned  claim  for 
work  clone  and  materials  furnished,  the  defend- 
ant admitted  part  of  the  indebtedness  sued  for, 
a  judgment  for  defendant  held  error. — Bennet  t. 
Levy  (Sup.)  608. 


WRITS. 


See 


■Attachment":  "Procew." 

Particular  loriti. 

See  "Certiorari";  "Execution";  "Habeas  Cor- 
pus"; "Injunction";  "Mandamus";  "BepleT- 
in." 

Of  inquiry,  see  "Damages,"  §  3 

YEAR. 

ESstates  for  years,  see  "Landlord  and  Tenint." 
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